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HOLBROOK  &   COMPANY  v.  EVANSVILLE  AND  TERRE      lm~T 

|U8    8M 

HAUTE  RAILROAD  COMPANY.  m  J 

114       11 

1.  A  return  showing  that  a  sammons  of  garnishment  was  served  upon  a  rail-  i^i^ 
road  company  therein  designated,  by  serving  personally  a  named  individual  ||^  ^i 
described  as  '*  sole  agent  of  the  Co.,  in  charge  of  their  office  **  at  a  specified  •^l  ^ 
hoQBe  in  a  city  located  in  the  county  wherein  the  garnishment  proceeding  \.-  ' 
was  pending,  met  the  requirements  of  the  Civil  Code,  §  4710,  which  prescribes  ldi2S  831 
the  manner  of  serving  garnishment  processes  upon  corporations. 

2.  A  judgment  against  a  garnishee,  duly  entered,  is  as  to  him  conclusive  of  the 
pn^xMation  that  the  plaintiff  had  already  obtained  a  valid  judgment  against 
the  main  debtor  whose  effects  were  sought  to  be  reached  by  the  garnishment 
proceeding. 

Argued  June  2I«  —  Decided  November  5,  ISOl. 

OertiorarL      Before  Judge  Lumpkin.     Fulton  superior  court. 
March  term,  1900. 

S.  D.  Johnson  and  James  K.  Hines,  for  plaintiffs. 
Westmoreland  Brothers,  for  defendant. 

LcMPKiN,  P.  J.  The  record  discloses  that  A.  L  Holbrook  & 
Company  instituted  against  the  EvansvUle  and  Terre  Haute  Bail- 
road  Company  a  garnishment  proceeding  with  a  view  to  requiring 
it  to  answer  what  it  was  indebted  to  one  Sams.  This  proceeding 
was  based  upon  an  alleged  justice's  court  judgment  in  favor  of 
Holbrook  &  Co.  against  him.  The  papers  were  placed  in  the  hands  ^ 
(rf  M.  F.  Barnes^  a  constable,  who  made  the  following  return  of 
service:  "Served  summons  of  garnishment  upon  the  within  affi- 
davit and  bond  on  Evansville  &  Terre  Haute  R  R  CJo.,  by  serving 
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L.  R.  Sams,  sole  agent  of  the  Co.,  in  charge  of  their  office  at  No.  8 
Kimball  House,  Atlanta,  Fulton  County,  Ga.,  personally,  at  12 
o'clock,  April  28, 1899."  The  railroad  company  made  no  answer, 
and  a  judgment  was  rendered  against  it  as  garnishee  in  favor  of 
the  plaintiffs,  Holbrook  &  Co.  They  were  proceeding  to  enforce 
this  judgment  when  the  railroad  company  filed  an  affidavit  of  ille- 
gality, the  grounds  of  which  were,  in  substance,  (1)  that  the  alleged 
judgment  of  Holbrook  &  Co.  against  Sams  was  void,  because  he 
had  never  been  served  personally  with  a  copy  of  the  original  sum- 
mons in  their  suit  against  him,  and  because  that  judgment  was  ren- 
dered by  a  court  which,  for  reasons  stated,  had  no  jurisdiction  in 
the  premises ;  and  (2)  because  there  was  not  such  a  return  of  serv- 
ice of  the  summons  of  garnishment  upon  the  railroad  company  as 
would  warrant  the  rendition  of  a  judgment  against  it.  The  ille- 
gality was  tried  in  a  justice's  court  and  overruled.  The  railroad 
company  sued  out  a  certiorari,  on  the  hearing  of  which  the  judge 
of  the  superior  court  held  that  the  return  of  service  of  the  garnish- 
ment was  legally  sufficient,  but  rendered  a  judgment  sustaining  the 
certiorari  and  in  effect  directing  that  the  case  be  again  heard  in  the 
justice's  court  "  on  the  question  of  whether  said  A.  L.  Holbrook  & 
Co.  have  a  valid  judgment  against  Sams." 

1.  We  agree  with  his  honor  of  the  court  below  in  the  conclu- 
sion reached  that  the  return  of  the  constable,  taking  it  to  be  true, 
was  sufficient  evidence  of  the  fact  that  the  railroad  company  had 
been  duly  served  with  the  summons  of  garnishment.     This  return 
met  substantially  the  requirements  of  the  Civil  Code,  §4710,  which 
relates  to  the  service  of  garnishment  processes  on  corporations,  and 
which  reads  as  follows :  "  Service  of  a  summons  of  garnishment  upon 
the  agent  in  charge  of  the  office  or  business  of  the  corporation  in 
the  county  or  district  at  the  time  of  service  shall  be  sufficient." 
See,  also,  in  this  connection.  Third  National  Bank  v.  McCullougJi, 
108  Ga.  249,  and  cases  cited.     It  must  not  be  overlooked  that  the 
railroad  company  did  not  undertake  to  traverse  the  truth  of  the 
constable's  return  of  service.     Had  it  done  so,  an  entirely  different 
question  would  have  been  raised.    The  affidaWt  of  illegality  merely 
challenged  the  legal  sufficiency  of  the  entry,  upon  the  assumption 
that  it  correctly  stated  what  the  constable  did  in  the  premises. 

2.  We  are,  however,  of  the  opinion  that  his  honor  erred  in  send- 
ing the  case  back  to  the  magistrate's  court  for  a  rehearing  upon  the 
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qnestaon  above  indicated.  Whenever  a  court  of  competent  juriB- 
dicdon  renders  a  judgment  against  a  defendant  who  has  been  duly 
served,  he  is  concluded  as  to  every  defense  which  was  actually 
made  or  might  have  been  made.  There  is  no  doubt  that  the  jus- 
tice's court  in  which  the  garnishment  proceeding  originated  had 
jurisdiction  of  that  case;  and,  for  the  reasons  given  above,  it  must 
be  assumed  that  the  railroad  company  was  duly  served  with  the 
summons  of  garnishment.  It  therefore,  in  legal  contemplation,  had 
its  day  in  court,  having  been  afforded  full  opportunity  to  make 
whatever  defense  it  had  against  the  garnishment  suit.  It  certainly 
could  have  set  up  that  the  plaintiffs  had  no  valid  judgment  against 
Sams;  and  not  having  done  so,  the  judgment  against  it  conclu- 
sively and  finally  established  the  proposition  that  Holbrook  &  Co. 
had  obtained  a  vaUd  judgment  against  Sams.  It  is,  of  course,  true 
that  without  having  obtained  such  a  judgment  the  plaintiffs  were 
not  legally  entitled  to  a  judgment  against  the  company ;  but  the  fact 
that  the  court  gave  judgment  against  it  concludes  it  upon  this  very 
point.  As  matter  of  fact,  it  may  be  that  the  company  was  not  in- 
debted to  Sams,  but  no  one  would  for  a  moment  contend  it  could 
now  set  up  this  defense  by  illegahty.  To  allow  this  would  be  to 
permit  the  company  to  go  behind  the  judgment  rendered  against  it 
in  the  garnishment  proceeding,  which  it  surely  can  not  lawfully  do. 
Neither  can  it  go  behind  that  judgment  for  the  purpose  of  setting 
up  the  aUeged  invalidity  of  the  plaintiffs'  judgment  against  Sams 
in  their  suit  against  him.  The  latter  of  these  propositions  is  as 
dear  and  palpable  as  the  former.  As  against  the  railroad  company, 
the  law  presumes  that  the  court  which  rendered  the  judgment  in 
favor  of  Holbrook  &  Co.  against  that  company  had  before  it  proof 
of  every  fact*  essential  to  the  establishment  of  their  right  to  have 
tins  judgment  entered.  This  being  so,  and  the  law  being  that "  The 
plaintiff  shall  not  have  judgment  against  the  garnishee  until  he  has 
obtained  judgment  against  the  defendant"  (Civil  Code,  §  4726),  it  is 
in  this  case,  so  far  as  concerns  the  garnishee,  to  be  conclusively  pre- 
amiod  that  the  plaintiffs  did  show  to  the  court  that  they  had  ob- 
tained a  good  judgment  against  Sams.  They  may  not,  in  point  of 
fact,  have  done  so,  but  the  garnishee  is  no  longer  in  a  position  to 
make  any  such  defense.  It  very  often  happens  that  judgments  es- 
tablish as  true  that  which,  could,  before  their  rendition,  have  been 
dio¥m  to  be  false ;  but  this  will  not  be  allowed  after  judgment. 
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In  answer  to  the  contention  that  the  record  of  "the  whole  case" 
shows  that  the  garnishment  judgment  was  void,  because  rendered 
in  the  absence  of  a  valid  judgment  in  favor  of  Holbrook  &  Co. 
against  Sams,  it  need  only  be  said  that  even  granting,  for  the  sake 
of  the  argument,  that  the  judgment  against  him  was  open  to  attack,, 
the  record  of  the  original  suit  of  these  plaintiffs  against  him  which 
resulted  in  that  judgment  is  no  part  of  the  record  of  the  garnish- 
ment case.  That  was  an  entirely  separate  and  distinct  suit,  wholly 
independent  of  the  action  against  Sams.  The  record  of  that  actioa 
is,  with  regard  to  the  garnishment  proceeding,  merely  evidentiary, 
and  nothing  more.  It  could,  if  sufficient  to  show  the  existence  of 
a  good  judgment  against  Sams,  have  been  introduced  in  evidence 
on  the  trial  of  the  garnishment  case.  If  not  sufficient  to  do  so,  it 
would  have  been  worthless,  even  as  evidence.  In  no  view  can  it  be 
considered  as  a  part  of  the  pleadings,  or  record  proper,  of  the  gar- 
nishment proceeding.  It  follows  irresistibly  that  the  garnishee 
can  not  by  illegality  invoke  an  inspection  of  the  record  in  the  suit 
against  Sams,  to  show  either  that  the  plaintiffs  did  not  prove,  or 
could  not  have  thereby  proved,  that  they  had  a  valid  judgment 
against  Sams.  There  is  nothing  on  the  face  of  the  record  of  the 
garnishment  case  showing  that  the  judgment  therein  was  based 
upon  insufficient  evidence  as  to  the  rendition  of  a  judgment  against 
the  original  debtor,  or  that  the  judgment  against  the  garnishee  was 
itself  for  any  reason  invalid. 

Jvdgment  reversed.     All  the  Justicea  concurring. 


HOLBROOK   &  COMPANY  t?.  EVANSVILLE  AND  TERRE 
HAUTE  RAILROAD  COMPANY. 

Due  and  legal  service  of  a  gammons  of  garnishment  upon  a  railroad  company  is 
not  shown  by  an  entry  reciting  that  the  smnmons  was  served  personally  upon 
each  of  three  named  persons,  the  first  designated  as  **  Gen.  Sou.  Agt./'  the 
second  as  ♦»  Trav.  Frt.  Agt.,"  and  the  third  as  **  Commercial  Agt.,"  and  that 
these  persons  were  **  in  chaige  of  office.*^  Such  an  entry  is  defective  in  fail- 
ing to  disclose  that  the  individuals  served  were  agents  of  the  company,  and  in 
not  affirmatively  showing  that  the  '•'•  office  ^*  of  which  they  were  in  chaige  was 
its  office. 

Argned  June  M, — Decided  November  6, 1901. 
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CertiorarL     Before  Judge  Lumpkin.     Fulton    superior   court. 
March  term,  1900. 

S.  D.  Johnson  and  James  K.  Bines,  for  plaintiflfs. 
Westmoreland  Brothers,  for  defendant. 

Lumpkin,  P.  J.  This  case,  upon  its  facts,  is  identical  with  that 
of  Hblbrook  <fe  Co.  v.  Railroad  Co,,  supra,  save  that  the  return  of 
service  in  the  present  case  was  in  the  following  words:  "Served 
the  within  by  serving  summons  of  garnishment  issued  on  within 
affidavit  and  bond  on  Evansville  and  Terre  Haute  R.  R.,  by  serving 
D.  H.  Hillsman,  Gen.  Sou.  Agt.,  S.  L.  Rogers,  Trav.  Frt.  Agt.,  and 
R.  L  Sams,  Commercial  Agt.,  each  personally  at  3  P.  M.,  they  be- 
ing in  charge  of  office.  This  March  2,  1899.  [Signed]  R.  B. 
Lynch,  L  C."  The  judge  of  the  superior  court,  following  the  de- 
cision rendered  in  Southern  Railway  Co.  v.  Hagan,  103  Ga.  564, 
held  that  this  entry  of  service  could  not  lawfully  be  made  the  basis 
for  entering  up  judgment  against  the  defendant  in  error  for  failure 
to  answer  the  summons  of  garnishment.  Li  this  conclusion  we 
fully  concur.  As  will  have  been  observed,  there  is  in  this  entry 
no  recital  that  the  individuals  therein  named  were  agents  of  this 
particular  railroad  company ;  or  that  they  were  in  charge  of  its  of- 
fice ;  or,  indeed,  that  it  had  any  office  in  this  State.  The  state- 
ment, "  they  being  in  charge  of  office,"  was  entirely  too  general  and 
indefinite  to  meet  the  requirements  of  the  statute  with  reference  to 
the  service  of  summonses  of  garnishment  on  corporations.  See, 
also,  in  this  connection,  Hargis  v.  Railway  Company,  90  Oa.  42 ; 
Third  National  Bank  v.  McCullough,  108  Ga.  249 ;  Cathcart  v. 
Railway  Company,  Ibid.  253.  In  Mobile  Insurance  Co.  v.  Cole- 
man,  58  Ga.  256,  Judge  Bleckley  took  occasion  to  remark:  "In- 
surance is  business,  and  not  elaborate  and  expensive  trifling."  A 
like  observation  is  applicable  to  the  matter  of  perfecting  service  and 
making  a  proper  return  thereof. 

Jvdgment  affirmed.     All  the  Jvstices  concurring. 
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rn~;(  brooks  v.  the  statk 

cl24  302  ,     . 

el24  308.  .  ':  .       ; 

1.  If  a  policeman  at  a  late  tiour  of  the  nig^t  hear  a  pistol-shot  within  two  blocks 
of  his  beat,  and  immediately  thereafter  discover  a  man  running  from  the  di- 
lection  of  ^  the  shot-  and  towards  him,  he  has  a  right  to  arrest  him  without  a 

.  warrant.  Where,  under  such  circumstances,  the  officer  attempts  to  make  the 
arrest  and  is  shot  and  killed  by  the  person  whom  he  is  seeking  to  arrest,  the 
offense  is  murder  and  not  manslaughter;  eepecially  where  the  slayer  has  in 
fact  fired  the  shot  first  heard  and  has  thereby  wounded  another, 

2.  When  a  person  without  a  warrant  illegally  arrests  a  witness  in  attendance 
upon  a  court,  Who  has  been  examined  but  not  discharged,  it  is  not  error  for 
the  judge,  before  the  trial  is  concluded  but  out  of  the  hearing  of  the  jury,  to 

.    try  and  punish  such  person  for  a  contempt  of  court. 

3.  Grounds  of  a  motion  for  a  new  trial  not  approved  by  the  trial  judge  can  not 
,  be  considered  by  this  court. 

4.  'Hie  evidence  warranted  the  verdict,  and  there  was  no  error  in  refusing  a  new 
trial 

Argued  October  7, — Decided  KoTember  5,  UNO. 

Indictment  for  mutder.  Before  Judge  Falligant.  Chatham 
superior  court.     March  term,  1901. 

Twiggs  &  Oliver,  for  plaintiff  in  error.  J.  M,  Terrell,  attorney- 
general,  and  W.  W.  Osborne,  solicitor-general,  contra. 

Simmons,  C.  J.  It  appears  from  the  record  that  Fender,  a  po- 
liceman in  the  City  of  Savannah,  while  on  duty  heard  a  pistol-shot 
two  Uocks  from  the  street  which  he  was  patrolling.  Immediately 
thereafter  he  saw  a  person  running  toward  him  from  the  direction 
in  which  the  pistol  had  been  fired.  Fender  was  in  the  uniform  of 
a  policeman,  aud  approached  and  attempted  to  arrest  the  runner, 
when  he  was  shot  and  killed  by  that  person.  Brooks,  the  plain- 
tiff in  error,  was  subsequently  arrested,  and  was  indicted,  tried,  and 
convicted  of  the  murder.  There  was  considerable  circumstantial 
evidence  which  tended  to  establish  that  Brooks  was  the  perscm  who 
shot  the  policeman,  and  the  direct  testimony  of  one  witness,  to  that 
effect.  It  was  proved  that  Brooks  had  shot  a  man  by  the  name  of 
Bums  two  blocks  away  from  where  Fender  was  killed,  and  that 
immediately  after  shooting  3ums^  which  was  at  about  two  o'clock 
in  the  morning,  Brooks  ran  in  the  direction  of  Fender.  Brooks 
was  arrested  a  few  minutes  after  Fender  was  shot  After  convic- 
tion Brooks  made  a  motion  for  a  new  trial.  This  was  overruled, 
and  he  excepted. 

1.  One  of  the  grounds  of  the  motion  for  a  new  trial  complains 
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that  the  trial  judge  erred  in  not  giving  in  charge  to  the  jury  the 
kw  of  the  offense  of  manslaughter.     This  ground  does  not  allege 
that  there  was  any  request  that  the  judge  should  charge  upon  this 
object.      This  court  does  not  look  upon  such  complaints  with 
much  favor.     It  is  the  duty  of  counsel  in  the  trial  of  a  case  to  as- 
sist the    court  in   arriving  at  correct  conclusions  in  his  charge. 
Counsel  ought  not  to  sit  by  and  allow  the  court  to  commit  error 
if  by  a  proper  request  he  could  correct  it.     This  practice  upon  the 
part  of  counsel  seems  to  be  growing.     Many  motions  for  new  trial 
are  fuH  of  these  complaints, — the  failure  of  the  judge  to  charge 
certain  things  which  are  merely  incidental  to  the  main  questions 
in  the  casa     But,  treating  this  ground  as  a  refusal  on  the  part  of 
the  court  to  charge  the  law  of  manslaughter,  was  it  error?     Under 
the  facts  of  the  case  we  think  this  was  not  error.      The  deceased 
was  a  policeman  in  the  City  of  Savannah,  and  therefore  an  officer 
of  the  State.     He  was  in  the  discharge  of  his  duty,  walking  his 
beat,  at  about  two  o'clock  in  the  morning.     He  heard  a  pistol-shot. 
Immediately  thereafter  he  heard  a  person  running  toward  him 
from  the  direction  in  which  he  had  heard  the  shot.      He  inter- 
cepted the  fugitive  and  attempted  to  arrest  him,  and  was  shot  to 
death.     He  was  dressed  in  his  policeman's  uniform  and  was  near 
enough  to  an  electric  light  for  the  slayer  to  see  that  he  was  a  po- 
Uceman.     The  policeman,  in  our  opinion,  had  the  right  to  arrest 
the  fugitive  without  a  warrant.     Having  heard  the  shot  and  seen 
a  person  apparently  fleeing  from  the  place  where  the  shot  had  been 
fired,  he  had  reasonable  grounds  to  suspect  that  an  offense  against 
the  laws  of  the  State  or  of  the  municipality  had  been  committed, 
and  that  the  fugitive  had  committed  it.      The  Penal  Code,  §896, 
provides  that  "An  arrest  may  be  made  for  a  crime  by  an  officer  .  . 
without  a  warrant,  if  the  offense  is  committed  in  his  presence,  or 
the  offender  is  endeavoring  to  escape,  or  for  other  cause  there  is 
likely  to  be  a  failure  of  justice  for  want  of  an  officer  to  issue  a 
warrant"     While  the  policeman  did  not  actually  see  the  pistol 
fired,  yet  he  heard  the  report  and  immediately  afterward  heard 
footsteps  and  saw  Brooks  running  toward  him.     It  is  not  neces- 
saiy  that  an  officer  should  actually  see  the  offense  committed  be- 
fore he  can  arrest  without  a  warrant.     If  he  hears  such  a  noise  as 
leads  him  reasonably  to  believe  that  an  offense  has  been  commit- 
ted, the  offense  is,  under  the  law,  committed  in  his  presence.     See 
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Ramsey  v.  State,  92  Ga.  53,  and  cases  cited.  Moreover  it  appears 
that  the  accused  was  nmning  when  he  was  intercepted  by  the  of- 
ficer. He  had  committed  an  offense  against  the  laws  of  the  city 
and  of  the  State,  and  was  endeavoring  to  escape.  We  say  he  was 
endeavoring  to  escape,  because,  when  intercepted,  he  was  running 
from  the  scene  of  the  shooting.  At  two  or  three  o'clock  in  the 
morning  there  was  no  opportunity  for  the  ofl&cer  to  obtain  a  war- 
rant in  time  to  arrest  the  fleeing  offender.  Had  he  stopped  the 
pursuit  and  gone  to  a  magistrate  to  obtain  a  warrant,  the  offender 
would  certainly  have  escaped  for  the  time  being,  and  possibly  for 
good  and  all.  Under  such  circumstances  the  officer  had  a  right  to 
arrest,  and  the  arrest,  if  made,  would  have  been  l^al.  The  ac- 
cused had  no  right  to  resist  a  legal  arrest,  but  should  have  submit- 
ted. When  an  officer  is  shot  and  killed  by  one  whom  he  is  seek- 
ing l^ally  to  arrest,  the  offense  is  murder  and  not  manslaughter. 
All  the  cases  and  text-books,  so  far  as  we  know,  lay  this  down  as 
the  law.  It  is  especially  true  in  a  case  like  the  present,  where  it 
appears  that  the  fugitive  had  actually  shot  another  and  was  run- 
ning away  from  the  place  of  the  shooting.  It  was,  therefore,  not 
error  to  fail  or  refuse  to  charge  upon  the  subject  of  manslaughter 
in  this  case. 

2.  Pending  the  trial  of  the  accused,  a  witness  by  the  name  of 
Patterson  was  sought  to  be  impeached  by  a  record  from  the  courts 
of  South  Carolina.  In  order  to  show  that  he  was  the  person  re- 
ferred to  in  such  record,  it  was  necessary  that  he  should  be  identi- 
fied by  certain  witnesses  from  South  Carolina.  One  of  these  appears 
to  have  been  a  sheriff  of  that  State,  who  had  obtained  a  requisition 
for  Patterson  from  the  Governor  of  South  Carolina.  The  Governor 
of  this  State,  however,  had  never  issued  his  warrant  authorizing 
the  arrest.  After  Patterson  had  been  examined  he  was  excused, 
but  not  discharged  from  attendance  upon  the  court.  As  he  left 
the  court-room  the  South  Carolina  sheriff,  without  a  warrant,  ar- 
rested him.  When  the  attention  of  the  judge  was  called  to  this 
matter,  he  sent  the  jury  to  a  room  upon  an  upper  floor  and  tried 
the  sheriff  for  contempt  of  court.  This  action  of  the  court  is  com- 
plained of  in  the  motion  for  new  trial.  It  appears  from  the  rec- 
ord that  the  jury  did  not  and  could  not  hear  the  trial  for  contempt. 
Even  if  they  heard,  we  do  not  see  how  it  could  have  affected  the 
rights  of  the  accused  any  more  than  where  the  judge  punishes,  for 
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a  contempt  committed  in  his  presence,  any  other  person  in  attend- 
ance upon  the  court.  It  was  argued  here  that  the  jury  might  have 
heard  it  and  have  come  to  the  conclusion  that  the  judge  was  in  favor 
of  F&tterson  and  was  protecting  him  when  counsel  had  announced 
an  intention  to  impeach  him ;  but  we  think  that  the  action  of  the 
judge  can  not  be  held  to  have  had  such  a  tendency.  It  is  true 
that  Patterson  fled  shortly  after  his  release,  but  the  record  shows 
that  the  South  Carolina  witnesses  saw  and  identified  him  fully  be- 
fore he  fled,  and  that  they  testified  as  to  his  identity. 

3.  There  were  several  other  special  grounds  in  the  motion  which 
were  either  not  approved  at  all  by  the  trial  judge  or  so  explained  and 
modified  by  him  as  to  make  it  obvious  that  there  was  no  merit  in 
them.  Grounds  not  approved  by  the  trial  judge  can  not  be  con- 
sidered by  this  court.  Grounds  in  which,  as  originaDy  made,  there 
would  seem  to  be  error  must  be  considered  in  connection  with  such 
explanations  and  modifications  as  the  trial  judge  may  make  in  ap- 
proving them.  Such  explanations  and  modifications  may  and  fre- 
quently do  show  that  there  was  no  error  in  the  ruling  of  which 
complaint  is  made. 

4.  The  theory  of  defense  mainly  relied  upon  here  was  that  the 
accused  was  not  the  person  who  shot  the  policeman,  and  that  the 
verdict  was  contrary  to  law  and  the  evidence.  We  have  carefully 
read  and  studied  the  evidence  in  the  record,  and  have  come  to  the 
conclusion  that  it  was  sufiicient  to  authorize  the  verdict.  The  ac- 
cused had  shot  Bums  two  blocks  away  from  the  policeman.  The 
latter  intercepted  him  and  tried  to  arrest  him,  when  he  shot  and 
killed  the  policeman.  The  attempted  arrest  and  the  shooting  of  the 
deceased  policeman  were  testified  to  positively  by  the  witness  Pat- 
terson. Patterson  did  not  assist  the  policeman  or  call  any  other  offi- 
cer at  the  time,  because,  he  said,  he  did  not  know  at  the  time  that 
the  deceased  was  wounded,  as  he,  when  shot,  did  not  fall  but  started 
in  pursuit  of  theacciised.  It  appears  that  the  homicide  was  reported 
in  the  morning  papers,  and  that  Patterson,  when  he  had  seen  this, 
teported  what  he  had  seen  to  one  of  the  policemen  of  the  city.  An 
attempt  was  made  to  impeach  Patterson,  but  his  credibility  was  for 
the  jury  to  determine.  Besides  Patterson's  evidence,  there  was  con- 
siderable circumstantial  evidence  tending  to  show  the  guilt  of  the 
accused.  If  the  State's  evidence  was  true,  and  the  jury  seem  to 
have  beheved  it,  the  accused  was  guilty.     On  the  whole  we  think 
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that  the  trial  judge  did  not  abuse  his  discretion  in  refusing  a  new 
trial.  Judgment  affirmed.     All  the  Jvstices  concurring. 


LAWS  et  al  v.  THE  STATE. 

The  evidence  in  this  case  being  entirely  circumstantial,  and  not  sufficiently 
strong  to  establish  beyond  a  reasonable  doubt  the  guilt  of  the  accused,  or  to 
exclude  every  reasonable  hypothesis  except  that  the  defendants  committed  the 
crime  with  which  they  were  charged,  the  trial  judge  erred  in  not  granting  a 
new  trial  on  the  ground  that  the  verdict  was  not  supported  by  the  evidence. 

Argued  October  7,— Dedded  Korember 5, 1901. 

Indictment  for  murder.    Before  Judge  Reagan.    Henry  superior 
court.     April  term,  1901. 

.    Searcy  <&  Boyd  and  £.  M.  Smithy  for  plaintiffs  in  error. 

J.  M.  Terrell,  attomey-general,  and  0.  ff.  B.  Bloodivorth,  solid-- 
tor-generaly  contra. 

Little,  J.  Dick  Laws  and  Ben  Laws,  together  with  one  Bill 
Young,  were  by  the  grand  jury  of  Henry  county  indicted  for  the 
murder  of  Jack  Gray,  at  a  term  of  that  court  previous  to  that  at 
which  they  were  tried  and  convicted.  Bill  Young  theretofore  had 
been  put  on  trial  separately  from  Dick  and  Ben  Laws,  and  was  con- 
victed.  He  made  a  motion  for  a  new  trial,  which  having  been 
overruled,  he  sued  out  a  bill  of  exceptions  assigning  as  error  on  the 
part  of  the  trial  judge  the  overruling  of  the  same.  His  case  was 
heard  in  this  court  at  the  October  term,  1900  (see  112  Oa.  765)^ 
and  the  judgment  of  the  court  below  was  affirmed.  The  evidence 
was  entirely  circumstantial,  but  on  a  close  and  careful  examination 
of  the  record  in  that  case  this  court  was  of  the  opinion  that  the  evi- 
dence  contained  therein  was  sufficient  to  sustain  the  verdict  and  to 
exclude  every  reasonable  hypothesis  but  that  Young,  in  connection 
with  others,  killed  the  deceased,  and  that  the  offense  was  murder. 
It  was  the  theory  of  the  State  in  that  case,  as  well  as  in  the  case 
at  bar,  that  Young,  together  with  the  plaintiff's  in  error,  and  per- 
haps others,  were  engaged  with  the  deceased  in  playing  cards  dur- 
ing the  night  in  which  the  killing  took  place,  in  the  woods,  not  far 
distant  from  the  railroad-track ;  that  they  there  got  into  an  alter- 
cation, when  Gray  was  killed  and  his  body  carried  from  the  woods 
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to  a  point  on  the  railroad-track,  and  left  there,  for  the  purpose  of 
inducing  the  belief  that  he  was  killed  by  a  passing  train.   Theevi-. 
dence  in  the  case  of  Toung,  as  well  as  in  this  case,  was  sufficient 
to  aothorize  the  jury  to  find  that  Gray  was  killed  and  his  body  was 
disposed  of  in  the  manner  indicated.     It  clearly  showed  that  a 
number  of  persons  were  gaming  at  the  point  indicated,  the  night 
Gray  was  killed ;  and  Young  and  these  plaintiffs  in  error  were  seen 
in  company  with  the  deceased,  going  in  the  direction  of  the  woods 
in  the  early  part  of  the  night     While  these  circumstances  alone 
were  not  sufficient  to  support  a  verdict  finding  Young  guilty,  as 
charged,  e\'idence  of  other  facts  appeared  on  his  trial,  which,  as  we 
Uiink,  placed  his  guilt  beyond  a  reasonable  doubt.     It  was  shown 
Aat  four  persons  entered  these  woods  together,  that  there  was  an 
altercation  there,  that  three  persons  came  out  from  the  woods  go- 
ing in  the  direction  of  the  railroad-track,  that  the  relative  position 
of  their  tracks  indicated  that  these  three  persons  were  jointly  carry- 
ing some  heaAy  burden ;  they  indicated  also  that  two  persons  were 
walking  in  the  same  direction,  two  or  three  feet  apart  opposite  each 
other,  and  that  one  was  on  aline  between  these  two,  either  in  front 
or  in  the  rear;  and  while  these  tracks  were  not  traced  to  the  point 
where  the  body  was  found,  they  were  directly  traced  to  the  public 
road  adjacent  to  the  railroad,  and  within  a  short  distance  from 
where  it  was  found.     They  could  not  be  traced  further,  because  of 
the  character  of  the  ground.     It  was  further  proved  by  persons  on 
trains  which  passed  during  the  night,  and  who  were  in  position  to 
know,  that  no  object  was  struck  by  the  locomotive  or  cars  passing 
the  place  where  the  body  was  found ;  and,  from  the  character  of  the 
WGonds  on  the  body  of  the  deceased,  the  jury  were  fully  author- 
ized to  determine  that  the  deceased  had  not  been  killed  by  a  pass- 
ing twdn,  but  that  he  was  killed  in  the  woods,  and  his  body  placed 
on  or  near  the  railrocid-track.     This  fact  having  been  established, 
it  was  then  satisfactorily  shown  that  the  tracks  of  one  of  the  per- 
sons who  came  from  the  woods  and,  inferentially,  bore  a  burden 
were  made  by  Young.    Hie  proof  that  Young  was  one  of  these  per- 
sons was  perhaps  as  well  established  as  such  fact  could  have  been 
ty  this  character  of  evidence.     In  addition  to  these  facts,  a  reflect- 
'^  lamp  belonging  to  Young,  which  he  took  from  his  place  when 
the  party  left  town  to  go  to  the  woods,  was  found  near  where  the 
altercation  appeared  to  have  taken  place,  thus  almost  conclusively 
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showing  his  presence.  In  addition  to  these  circumstances,  it  was 
also  shown  that  Young  was  absent  from  his  home  all  night;  that 
he  came  in  quite  early,  dnmk ;  that  he  had  a  pack  of  cards,  and 
attempted  to  bum  them ;  that  he  was  very  much  excited,  and  ex- 
pressed a  fear  that  he  was  going  to  be  mobbed,  and  used  to  differ- 
ent persons  language  which  indicated  that  he  was  in  trouble  brought 
on  by  some  act  of  his,  for  which  he  feared  pimishment,  or  rather 
that  he  might  be  summarily  dealt  with.  These,  and  other  circum- 
stances not  named,  were  sufl&cient,  in  our  judgment,  to  indicate 
Young's  guilt  in  connection  with  others. 

The  plaintiffs  in  error  were  tried  under  the  same  indictment,  and 
found  guilty ;  and  their  motion  for  a  new  trial  having  been  over- 
ruled, they  are  here  asking  for  a  reversal  of  that  judgment.  The 
evidence  against  them  is  sufficient  to  raise  a  suspicion  of  their  guilt, 
but  is  not  sufficiently  strong  to  exclude  the  hypothesis  of  their  in- 
nocence. Undoubtedly  they  were,  sometime  during  the  night,  at 
the  place  where  the  gaming  was  going  on.  This  fact  they  did  not 
deny.  But  the  circumstances  are  not  sufficient  to  clearly  raise  the 
inference  that  they,  or  either  of  them,  assisted  in  carrying  the  body 
from  the  woods.  It  is  true  that  the  tracks  going  out  of  the  woods, 
other  than  Young's,  were  of  a  size  approximating  those  of  the  two 
defendants,  but  the  evidence  does  not  at  all  clearly  show  that  the 
tracks  were  made  by  them,  nor  that  they  could  not  have  been  made 
by  many  other  persons  in  the  commimity.  They  insisted  that, 
while  they  were  near  the  place  where,  in  all  human  probability,  the 
deceased  was  killed,  neither  were  they  participating  in  the  game, 
nor  was  there  any  altercation  while  they  were  there ;  but  that  they 
left  the  party  engaged  in  a  game,  in  a  different  direction,  and  passed 
through  the  woods  at  a  different  point  from  those  who  were  en- 
gaged with  Young  in  carrying  the  body  to  the  railroad ;  and  evi- 
dence was  introduced  showing  the  tracks  of  two  persons  leaving 
the  woods  at  the  point  indicated  by  them.  So  that,  if  this  con- 
viction is  allowed  to  stand,  it  can  be  supported  only  by  the  facts 
that  the  accused  and  others  were  with  the  deceased  the  night  be- 
fore he  was  killed,  and  that  with  him  and  others  they  went  to  the 
place  where  the  parties  were  gaming  and  remained  there  for  some 
time.  While  these  and  perhaps  other  facts  which  were  shown  on 
the  trial  were  sufficient  to  raise  the  suspicion  that  the  plaintiffs  in 
error  were  in  some  way  implicated,  they  are  not  sufficient,  in  our 
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judgment,  to  sustain  a  iindiDg  that  they  participated  in  the  homi- 
dda  The  presumption  would  naturally  arise  that  the  persons  who 
carried  the  body  to  the  railroad-track  were  those  properly  charge- 
able with  the  homicide,  and  the  evidence  does  not  satisfactorily 
Aow  that  either  of  these  plaintiffs  in  error  was  in  that  party ;  nor 
did  any  other  fact  pointing  with  reasonable  certainty  to  the  guilt  of 
either  of  them  appear  in  the  evidence.  Facts  and  incidents  which 
appeared  in  Young's  case,  and  pointed  directly  to  his  guilt,  were 
eodrely  absent  in  the  case  of  these  defendanta  And  as  no  addi- 
tional facts  were  adduced  which  connected  them  with  the  crime 
and  pointed  to  their  guilty  participation  in  the  homicide,  it  is  our 
judgment  that  the  trial  judge  should  have  ordered  a  new  trial  on 
that  ground  of  the  motion  which  sets  out  that  the  verdict  was 
without  sufficient  evidence  to  support  it. 

Judgment  reversed.     All  the  Justices  concurring. 
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114      18 
120    868! 

I.  Defects  in  an  indictment  or  accusation  must  be  taken  advantage  of  either  by 

demmrer  before  trial  or  motion  in  arrest  of  judgment  after  conviction.  They 

furnish  no  reason  for  the  granting  of  a  new  trial, 
t.  Where  one  is  prosecuted  under  an  accusation  charging  him  with  the  ofFense 

of  cheating  and  swindling,  upon  the  ground  that  he  falsely  represented  that 
be  wag  the  owner  of  certain  property  and  that  the  same  was  uninciunbered, 
vdA  It  appears  that  at  the  date  of  the  representation  there  was  outstanding  a 
writing  which  in  law  amounted  to  a  lien  upon  property  of  the  accused  which, 
ttough  differing  in  description  from  that  described  in  the  accusation,  was 
ikown  by  parol  evidence  to  be  the  same,  it  was  not  erroneous,  after  the  in- 
troduction of  this  evidence,  for  the  court  to  charge  that  the  difference  in  de- 
KTiiptJon  was  explainable  by  parol  evidence. 

Sw  When  counsel  for  the  accused  in  the  argument  of  a  criminal  case  takes  a 
postion  before  the  jury  which  is  calculated  to  make  an  erroneous  impression 
iqwn  their  minds  as  to  the  motives  of  the  prosecutor  and  the  character  and 
ccoBeqiiences  of  the  prosecution,  it  is  not  improper  for  the  court  in  his  charge 
to  refer  to  the  subject-matter  of  such  argument  and  relieve  the  minds  of  the 
jury  from  such  erroneous  impression,  if  it  exists. 

i.  Wkile  in  a  prosecution  for  cheating  and  swindling,  under  the  provisions  of 
Fenal  Code,  {  658,  it  is  necessary  for  the  State  to  show  by  evidence  that  the 
penon  to  whom  the  false  and  fraudulent  representations  were  made  has  8us> 
^»aed  mjmy  and  damage  thereby,  such  injury  and  damage  are  sufficiently 
*owii  by  proof  that  the  security  taken  for  the  payment  of  the  debt  upon 
^  (aitb  of  such  representations  is  of  far  less  value  than  it  would  have  been 
^  the  lepreseotatioDS  had  been  true. 
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5.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Argued  October  21,  —  Decided  Norember  6, 1901. 

Accusation  of  cheating  and  swindling.     Before  Judge  Proffitt. 
City  court  of  Elberton.     May  term,  1901. 

Ira  C.  VanDuzer,  for  plaintiff  in  error. 

Thomas  J.  Brovm,  solicitor y  and  Joseph  N,  Worley,  contra. 

Cobb,  J.  The  accused  was  prosecuted  for  cheating  and  swin- 
dling, under  the  provisions  of  the  Penal  Code,  §  658 ;  the  accusation 
charging  that  he  did  falsely  represent  to  M.E.  Maxwell  that  he  was 
the  owner  of  one  sorrel  horse-mule  about  ten  years  old,  named  Jim, 
one  black  mare-mule  about  eleven  years  old,  named  Jule,and  "one 
two  iron  axle  wagon,"  and  that  such  property  was  unincumbered ; 
and  that  he  did  by  such  false  representations  obtain  from  Maxwell 
a  credit  in  goods  and  merchandise  of  a  specified  value,  to  the  injury 
and  damage  of  Maxwell  in  a  specified  sum.  Upon  a  verdict  of  guilty 
having  been  returned  by  the  jury,  the  accused  made  a  motion  for  a 
new  trial,  and  the  case  is  before  this  court  on  a  bill  of  exceptions 
in  which  complaint  is  made  that  the  judge  overruled  this  motion. 

1.  In  one  ground  of  the  motion  for  a  new  trial  complaint  is  made 
that  the  entire  trial  was  void,  for  the  reason  that  the  accusation 
upon  which  the  accused  was  tried  was  invalid,  it  being  contended 
that  as  the  £u;t  creating  the  city  court  of  Elberton  did  not  in  terms 
require  that  accusations  against  persons  charged  with  crime  in  that 
court  should  be  founded  upon  oath  or  afiirmation,  so  much  of  the 
act  as  authorized  a  trial  for  crime  in  that  court  is  unconstitutional 
and  void.     Without  reference  to  whether  there  is  any  merit  in  this 
contention,  it  is  sufficient  to  say  that  this  defect  in  the  accusation, 
if  it  exists,  affords  no  groimd  for  a  new  trial.     If  the  accusation 
was  void  for  any  reason,  the  question  should  have  been  raised  by 
demurrer  before  pleading  to  the  merits,  or  by  tnotion  iii  arrest  of 
judgment  after  conviction.     Bosv)ell\.  State,  114  Ga.,  post. 

2,  It  is  allied  that  the  court  erred  in  giving  the  following  charge 
to  the  jury :  "  You  have  in  evidence  before  you  a  note  signed  by  the 
defendant  and  others,  payable  to  C.  L  Kidd,  in  which  a  certain  mule 
was  described  and  the  title  thereto  retained  in  said  C.  I.  Kidd.  It 
is  claimed  by  the  State  that  this  mule  is  one  of  the  mules  described 
in  the  accusation ;  and  it  is  claimed  by  the  defendant  that  the  de- 
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sctiption  in  the  note  is  defective  as  evidence  of  title.     He  claimed 
that  the  color  of  the  mule  is  incorrectly  described  in  the  note.    On 
that  subject  I  charge  you  that  an  incorrect  description  of  the  mule 
as  to  color  alone,  in  the  note  referred  to,  would  be  explainable  by 
verbal  testiniony  in  a  civil  action  between  Kidd  and  the  defend- 
ant Tespecting  the  title  to  the  mule,  and  would  not  defeat  Kidd's 
title  to  the  mule  so  retained  in  the  nota     Such  incorrect  descrip- 
tion in  the  note  would,  therefore,  not  avail  the  defendant  as  a  de- 
fense in  a  criminal  action  where  he  is  charged  with  falsely  repre- 
senting that  the  property  was  his  own  and  unincumbered."     We 
see  no  error  in  this  charge.  If  in  the  trial  of  a  civil  action  between 
the  accused  and  Kidd  it  could  be  shown,  asis  undoubtedly  the  case, 
that  the  mule  described  in  the  Kidd  note  was  the  same  mule  that 
was  referred  to  in  the  conversation  between  the  accused  and  the 
prosecutor,  and  thus  Kidd  could  have  recovered  the  mule,  and 
thereby  prevented  the  prosecutor  from  resorting  to  the  mule  to  ob- 
tain payment  of  his  debt,  certainly  that  would  establish  the  fact 
that  the  mule  mentioned  in  the  accusation  was  not  the  unincum- 
bered property  of  the  accused,  and  that  therefore  the  representa- 
tions made  by  the  accused  to  the  prosecutor  were  false. 

3.  Complaint  is  made  that  the  court  erred  in  charging  the  jury 
that  the  prosecution  for  cheating  and  swindling  was  a  criminal  pro- 
ceeding in  the  name  and  behalf  of  the  State,  for  an  allied  viola- 
tion of  a  pubhc  law ;  that  it  is  the  duty  of  every  good  citizen  to 
prosecute  for  any  violation  of  the  penal  laws ;  and  that  the  fact  that 
the  prosecution  was  instituted  by  the  person  who  was  injured  by 
the  false  representations  would  not  subject  him  to  the  criticism  of 
prosecuting  a  criminal  case  for  the  purpose  of  collecting  a  debt. 
It  appears  from  the  record  that  counsel  for  the  accused  had  argued 
to  the  jury  tliat,  if  he  was  convicted  in  this  case,  it  would  amount 
to  an  imprisonment  for  debt.  In  the  Ught  of  this  fact  we  see  no 
objection  to  the  charge  of  the  court  When  counsel  in  the  heat  of 
argument  take  a  position  which  is  not  well  founded  and  is  calcu- 
lated to  create  an  erroneous  impression  upon  the  minds  of  the  jury, 
it  is  not  improper  for  the  court  in  its  charge  to  call  attention  to 
this  fact  and  dispel  such  erroneous  impression,  if  it  exists. 

4.  It  was  argued  that  there  was  no  evidence  from  which  the 
juiT  could  find  that  the  prosecutor  had  been  injured  and  damaged 
by  the  representations  of  the  accused,  even  if  they  were  false  and 
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fraudulent.  Hie  statute  declares,  in  effect,  that  the  crime  is  not 
complete  unless  the  person  to  whom  the  representations  have 
been  made  has  been  defrauded ;  and  it  has  been  held  that  the  rep- 
resentations must  both  deceive  and  injure  the  person  alleged  to  be 
defrauded.  McGee  v.  State,  97  Ga.  199 ;  Berry  v.  State,  Id.  202. 
It  is  not  necessary  that  the  person  to  whom  the  representations 
were  made  should  have  lost  his  entii'e  debt ;  all  that  is  necessary 
to  be  shown  is  that  he  has  lost  a  portion  of  his  debt  by  reason  of 
the  fact  that  the  security  which  he  had  taken  upon  the  faith  of 
the  representations  as  to  the  ownership  of  the  property  and  that 
it  was  unincumbered  is  materially  less  than  it  was  represented  to 
be.  Applying  this  rule  to  the  facts  of  the  present  case,  it  appears 
that  representations  were  made  that  certain  property  was  owned  by 
the  accused  and  unincumbered,  and  upon  the  faith  of  these  repre- 
sentations a  mortgage  was  taken,  and  that  on  account  of  the  exist- 
ence of  other  liens  upon  the  property  the  security  thus  taken  was 
far  less  than  it  would  have  been  had  no  lien  existed,  so  much  so 
in  fact  that  the  person  from  whom  the  credit  was  obtained  has 
really  no  security  for  a  portion  of  his  debt.  See,  in  this  connec- 
tion, Culver  V.  State,  86  Ga,  197.  It  certainly  can  not  be  said 
that  a  creditor  has  not  been  injured  when  he  extended  credit  on 
the  faith  of  a  security  which  did  not  exist. 

5.  While  the  motion  for  a  new  trial  contains  other  grounds  than 
those  specifically  mentioned  in  the  foregoing  discussion,  the  prin- 
ciples above  announced  dispose  of  the  questions  raised  by  the  other 
grounds.  The  evidence  authorized  the  verdict,  and  the  court  did 
not  abuse  its  discretion  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 
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ll?LJi^  1.  The  law  embraced  in  section  73  of  the  Penal  Code  does  not  qualify  or  limit 

the  law  of  justifiable  homicide  as  contained  in  sections  70  and  71.  WhUe 
the  law  embodied  in  sections  70  and  71,  as  well  as  that  embodied  in  section 
73,  may  both  be  properly  given  in  the  same  case,  the  provisions  of  the  differ- 
ent sections  should  not  be  charged  in  such  a  way  as  to  leave  the  impression 
upon  the  jury  that  they  are  both  applicable  to  the  same  state  of  facts. 
2.  The  law  with  reference  to  voluntary  manslaughter  is  not  applicable  to  the 
facts  disclosed  by  the  record,  and  it  was  therefore  error  to  give  the  same  in 
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charge,  and  to  fail  to  set  aside  a  verdict  finding  the  defendant  guilty  of  that 
offenae. 

Argned  October  8,  — Decided  November  6, 1901. 

Indictment  for  murder.     Before  Judge  Holden.     Hart  superiOT 
ooort.     March  term,  1901. 

A.  G.  &  J,  B.  McCurry,  for  plaintiff  in  error. 
D.  W.  MeadoWy  solicitor-general,  contra. 

Lewis,  J.  John  Pugh  was  indicted  and  tried  for  the  murder  of 
Gus  Prater.  The  evidence  was  very  conflicting.  That  for  the 
State  tended  to  show  a  case  of  deliberate  murder  preceded  by 
threats  that  the  defendant  would  take  the  life  of  the  deceased  when 
they  met,  and  an  effort  to  seek  out  the  deceased  for  the  purpose  of 
killing  him.  That  for  the  defendant  was  to  the  effect  that  the  de- 
ceajsed  fired  two  shots  at  the  defendant  before  the  defendant  drew 
his  weapon,  and  that  it  was  necessary  for  the  defendant  to  kill  the 
deceased  in  order  to  save  his  own  Ufe.  The  jury  returned  a  ver- 
dict finding  the  defendant  guilty  of  voluntary  manslaughter.  The 
defendant  moved  for  a  new  trial  on  various  grounds,  the  important 
on«  of  which  will  be  taken  up  in  due  order.  The  court  below 
overruled  the  motion,  and  the  defendant  excepted. 

1.  Complaint  is  made  in  the  motion  that  the  court  erred  in  the 
following  charge :  "  A  bare  fear  of  any  of  those  offenses  to  prevent 
which  the  homicide  is  allied  to  have  been  committed  shall  not  be 
sufficient  to  justify  the  killing.  It  must  appear  that  the  circum- 
stances were  such  as  to  excite  the  fears  of  a  reasonable  man,  and 
that  the  party  killing  really  acted  under  the  influence  of  those 
fears,  and  not  in  a  spirit  of  revenge.  If  a  person  kill  another  in 
his  defense,  it  must  appear  that  at  the  time  of  the  killing  the  dan- 
ger was  so  urgent  and  pressing  that  in  order  to  save  his  own  life 
die  killing  of  the  other  was  absolutely  necessary.  It  must  appear 
also  that  the  person  killed  was  the  assailant,  or  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given."  The  language  quoted  is 
that  embraced  in  sections  71  and  73  of  the  Penal  Code,  and  it  is 
objected  that  this  charge  deprived  the  defendant  of  the  right  to 
wiy  upon  justification  of  the  kilUng  under  the  fears  of  a  reasonable 
aiio  and  not  in  a  spirit  of  revenge,  and  placed  his  defense  solely 
Dpon  tbe  ground  that  the  killing  was  necessary  to  prevent  the 
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commission  of  a  felony.  The  precise  question  here  made  was  de- 
cided by  this  court  in  the  case  of  Teasley  v.  State^  104  Ga.  738, 
where  a  charge  almost  identical  in  phraseology  with  the  one  here- 
tofore quoted  in  this  opinion  was  given  by  the  trial  court  and  ob- 
jected to  by  the  plaintiff  in  error.  It  is  also  to  be  noted  that  the 
facts  of  the  case  cited  are  very  similar  to  those  of  the  case  at  bar, 
and  that  the  assignment  of  error  in  each  case  is  the  sama  Hie 
principle  ruled  in  that  case  is  therefore  directly  applicable  to  the 
case  under  consideration.  The  language  of  the  headnote,  which 
has  been  partially  followed  in  the  first  headnote  of  the  present 
case,  is  as  follows:  "  The  law  embraced  in  section  73  of  the  Penal 
Code  does  not  qualify  or  limit  the  law  of  justifiable  homicide  as 
laid  down  in  sections  70  and  71  of  that  code.  The  section  first 
mentioned  applies  exclusively  to  cases  of  self-defense  from  danger 
to  life  arising  during  the  progress  of  a  fight  wherein  both  parties 
had  been  at  fault.  The  other  two  sections  are  applicable  when  the 
homicide  is  committed  in  good  faith  to  prevent  the  perpetration  of 
any  of  the  offenses  mentioned  in  section  70,  or  imder  the  fears  of 
a  reasonable  man  that  such  an  offense  will  be  perpetrated  unless 
the  person  who  is  actually,  or  apparently,  about  to  commit  it,  be 
slain.  Instructions  as  to  these  two  separate  branches  of  the  law  of 
justifiable  homicide  should  not  be  so  given  as  to  confuse  the  one 
with  the  other."  We  do  not  see  that  anything  could  be  added  to 
the  language  quoted,  which  clearly  states  the  law  on  this  subject, 
and  which  demonstrates  that  the  court  below  erred  in  the  charge 
to  which  exception  is  made.  See,  in  this  connection,  Powell  v. 
State,  101  ffa.  11  (6);  Dover  v.  State,  109  Ga.  486  {h)\  Ragland 
V.  State,  111  ffa.  217;  Mellw,  State,  112  ffa.  78;  Moultrie  \.  State, 
112  Ga.  121. 

2.  The  record  before  us  discloses  two  distinct  and  widely  differ- 
ent theories.  That  of  the  State,  supported  by  the  evidence  of  sev- 
eral witnesses,  was  that  the  defendant  had  an  old  grudge  against 
the  deceased,  sought  him  out,  and  deliberately  murdered  him ;  that 
on  the  day  before  the  killing  he  made  frequent  inquiries  for  the  de- 
ceased, annoimcing  his  intention  of  killing  him  when  they  should 
meet,  and  declaring  that  he  would  "  carry  Gus's  name  home  on  his 
pistol-barrel,"  and  that  in  furthei-ance  of  this  intention  he  picked  a 
quarrel  with  the  deceased  when  they  met,  and  shot  him  down.  On 
the  other  hand,  witnesses  for  the  defendant  swore  that  the  quarrel 
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which  immediately  preceded  the  homicide  was  provoked  by  the  de- 
ceased ;  that  the  deceased  drew  a  pistol  and  fired  twice  at  the  de- 
fendant before  the  latter  began  firing,  and  that  the  killing  was  ab- 
solutely necessaiy  to  save  the  defendant's  life.  In  the  first  view 
of  the  case,  the  defendant  was  guilty  of  murder;  in  the  second,  the 
homicide  was  entirely  justifiable  and  the  accused  was  entitled  to 
«n  acquittal  In  no  view  which  can  be  taken  of  the  evidence  did 
voluntaiy  manslaughter  enter  into  the  case.  There  is  in  the  defense 
of  the  accused  no  suggestion  of  the  sudden  heat  of  passion  sup- 
posed to  be  irresistible,  which  is  an  element  of  manslaughter.  Two 
hypotheses,  and  only  two,  are  admissible.  The  defendant  is  either 
goilty  of  murder  or  he  is  guilty  of  nothing  at  all.  It  was  there- 
fore error  for  the  judge  to  give  in  charge  to  the  jury  the  law  relat- 
ing to  voluntary  manslaughter,  and  the  defendant  having  been  con- 
Ticted  of  that  offense,  his  exception  to  that  portion  of  the  charge 
of  the  court  is  well  taken  and  will  be  sustained.  Robinson  v.  StatCy 
109  Ga.  506, 

Judgment  reversed.     All  the  Justices  concurring. 


HOXIE  V.  THE  STATE. 


I  It  is  competent,  in  a  trial  for  mnider,  for  the  State  to  prove  facts  occurring  jj^ — -^ 

Miter  the  homicnde,  wtien  they  tend  to  illustrate  the  motive  which  actuated  QlflLfio& 

the  accused  in  kiUing  the  deceased.  |j2o  4i]i 

1  Tbere  is  no  rule  of  law  or  evidence  preventing  a  woman  from  testifying  that  iM     ig' 

Ae  is  not  the  wife  of  a  man  who  is  on  trial  for  an  offense  against  the  penal  |i23   i^j 

Uw8  of  the  State.  iH    191 

9-  The  use  of  unfair  or  improper  language  by  an  attorney  in  aiguing  a  case  will  ' 


not  he  held  cause  for  a  new  trial  when  it  is  certain  that  no  injury  could  pos- 
■biy  h&^ve  resulted  therefrom  to  the  losing  party. 

4.  An  instxaction  to  a  jury  to  consider  the  evidence  of  a  named  witness  as  they 
^  would  the  evidence  of  any  other  witness  in  the  case  '^  is  not  open  to  the  criti- 
dm  that  its  effect  was  to  place  the  witness  on  the  same  footing  as  to  credi- 
bility as  other  vritneases.  It  simply  and  plainly  meant  that  the  jury  were  to 
vdgfa  and  pass  upon  the  testimony  of  this  witness  as  they  did  that  of  the 
otben. 

&  A  chaige  which,  whether  abstractly  correct  or  not,  is  more  favorable  to  a 
puty  than  he  has  any  right  to  demand  affords  him  no  just  cause  of  complaint. 

^  A  verbal  inaccuracy  in  a  chaige,  resulting  from  a*  palpable  ^^slip  of  the 
tongue,'*  and  which  clearly  could  not  have  misled  the  jury,  is  not  cause  for 
a  new  trial. 

**  it  ia  not  improper  for  a  judge  to  shape  his  general  chaige  to  a  jury  upon  the 
evidenoe  alone  ;  but  he  should,  at  some  stage  thereof,  appropriately  instruct 
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the  jury  witli  respect  to  the  prisoner's  statement.     There  is  no  compUmi 
that  this  was  not  done  in  the  present  case. 

8.  It  is  not  erroneous  to  refuse  to  put  officers  of  court,  whose  presence  therein  is 
needed,  under  thet>peration  of  an  order  requiring  the  separation  of  witnesses  ; 
nor  is  it  error  to  allow  a  witness  who  had  been  **  put  under  the  rule  '^  to  tes- 
tify, notwithstanding  the  fact  that  he  had  heard  a  portion  of  the  evidence. 
His  disobedience  of  the  rule  does  not  disqualify  him,  but  renders  him  sub- 
ject to  punishment  ior  contempt. 

9.  It  is  always  within  the  discretion  of  the  trial  judge  to  reopen  a  case  for  the 
introduction  of  further  testimony,  when  no  unfair  advantage  can  result  there-  ^ 
from,  and  the  Supreme  Court  will  not  undertake  to  interfere  with  the  exer- 
cise of  such  discretion  unless  it  is  manifestly  abused  to  the  injury  of  the  com- 
plaining party.  The  use  by  a  judge,  in  ruling  that  additional  testimony 
mi^t  be  introduced,  of  the  words,  **  I  will  allow  any  testimony  that  will 
tend  to  elucidate  the  facts  in  this  case/'  is  not  objectionable  as  intimating 
anything  with  respect  to  the  probative  value  of  the  testimony  thus  let  in. 

10.  The  evidence  fully  warranted  the  verdict  of  guilty  returned  in  the  present 
case. 

Submitted  October  23,  —  Dedded  Norember  5, 1901. 

Indictment  for  murder.  Before  Judge  Henry.  Floyd  superior 
court.     July  term,  1901. 

M.  £.  £ubanks,  for  plaintiff  in  error.  J.  M,  Terrell,  attorney- 
general,  and  Moses  Wright,  soUcUor-general,  contra. 

Lumpkin,  P.  J.  Upon  a  trial  in  the  superior  court  of  Floyd  county, 
Jim  Hoxie  was  convicted  of  the  murder  of  John  Weems,  and  by 
bill  of  exceptions  assigns  error  upon  the  overruling  of  a  motion  for 
a  new  trial 

1.  The  theory  of  the  State  was  that  the  accused,  finding  the  de- 
ceased in  a  room  with  the  concubine  of  the  former  under  circum- 
stances indicating  that  they  had  been  engaged  or  were  about  to  engage 
in  illicit  intercourse,  shot  and  killed  the  deceased  in  a  fit  of  jealous 
rage.  In  support  of  this  theory  the  State  was  permitted  to  introduce 
testimony  to  the  effect  that  immediately  after  the  homicide  the  ac- 
cused pursued  the  woman  and  gave  her  a  violent  beating.  This  tes- 
timony was  objected  to  as  irrelevant  We  think  it  was  properly 
admitted  as  tending  to  establish  the  correctness  of  the  State's  the- 
ory. That  18  to  say,  the  testimony  was  competent  as  throwing 
light  upon  the  motive  actuating  the  accused  in  making  a  deadly  at- 
tack upon  the  decetCsed. 

2.  The  woman  just  referred  to  was  allowed,  over  an  objection  in- 
terposed by  the  accused,  to  testify :  "  I  am  not  the  wife  of  Jim  Hoxie/* 
The  objection  was,  that  as  she  had  been  "  shown  to  be,  by  the  State's 
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ipritneaBes,  at  least  prima  fade  the  wife  of  the  defendant,  and  was  re- 
puted to  be  such,  and  that  prima  fade  she  was  not  a  competent 
¥ritne88,  that  proof  to  make  her  such  would  have  to  come  from  some 
odier  source,  and  not  from  her."  There  is  no  merit  in  this  objec- 
tiwi.  If  the  woman  was  the  wife  of  the  accused, she  was,  of  course, 
incompetent  to  testify ;  but  if  not,  she  could  testify  as  any  other 
witness.  She,  of  all  others,  knew  what  the  truth  of  this  matter  was, 
and  there  is  no  reason,  dther  in  law  or  logic,  why  she  should  not 
have  been  allowed  to  state  under  oath  whether  or  not  she  had  ever 
been  married  to  the  accused. 

3.  During  the*  argument  of  the  soUdtor-general  in  connection 
with  the  matter  last  above  referred  to,  he  used  the  following  lan- 
guage:    "  If  Hoxie  had  dared  to  have  stated  that  any  ordinary  in 
Geoigia  or  Alltbama  had  issued  him  a  license,  I  would  have  proven 
him  an  infamous  Uar."     Counsel  for  the  accused  objected  to  ttus 
language,  on  the  ground  that  it  was  unfair  and  not  justified  by  law 
«■  the  evidence.     The  court  ruled  that  the  objection  was  well  taken, 
bat  did  not  caution  the  jury  not  to  regard  the  improper  argument 
of  State's  counseL     Upon  the  failure  of  the  court  so  to  do  error  is 
assigned.     During  the  further  course  of  the  argument  of  the  soUd- 
tor-general,  he  said :     ''  Talk  about  the  defendant  being  married  to 
this  woman  !     Negroes,  as  a  rule,  are  of  a  low  moral  status ;  they 
care  nothing  about  the  marriage  relation ;  they  just  take  up  with 
each  other  and  stay  until  they  get  tired  or  find  some  other  one  they 
like  better,  and  go  off  and  take  up  with  another,  and  never  think 
about  marrying."      TUs  language  was  also  objected  to  as  unfair 
.  and  unwarranted  by  the  evidence,  but  the  court  held  the  argument 
was  legitimate  and  proper  to  be  considered  by  the  jury.     We  take 
an  entirely  different  view  of  the  matter,  and  do  not  hesitate  to  say 
that  the  jury  should  have  been  instructed  not  to  r^ard  any  por- 
ttoQ  of  the  aigument  of  the  solicitor  upon  this  line.      We  have, 
however,  reached  the  conclusion  that  the  grossly  improper  conduct 
€o  his  part  does  not,  in  the  present  case,  call  for  a  reversal  of  the 
judgment  denying  the  accused  a  new  trial.  There  was  no  evidence 
whatever  going  to  show  that  the  woman  with  whom  the  accused 
had  cohabited  was  in  fact  his  wife,  and  in  his  statement  to  the  jury 
he  practically  admitted  that  she  was  not.     His  precise  language  on 
tbiB  mbject  was :      '*  I  had  done  been  at  her  home  a  little  over  two 
jem.     She  had  been  staying  with  me  a  little  over  two  years — 
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been  as  my  wife  about  two  years  and  a  half.     All  her  people  knew 
it ;  every  body  in  town  knew  it.'*     "  As  far  as  she  being  my  wife, 
she  had  been  with  me  about  two  and  a  half  years.      Everybody 
here  in  Rome  knew  it."   While,  therefore,  the  objectionable  remarks 
of  the  solicitor  were  to  the  eflfect  that  he  could  have  proved  that  the 
accused  had  never  obtained  a  license  to  marry  this  woman,  and 
that  negroes,  as  a  rule,  lived  together  in  a  state  of  unlawful  cohabi- 
tation, no  serious  harm  could  have  resulted  to  the  accused,  for  the 
reason  that  it  was  an  established  fact  that  the  marriage  relation 
did  not  exist  between  himself  and  the  woman  with  whom  he  had 
lived.     In  other  words,  the  unwarranted  argument  of  the  solicitor 
could  not  have  influenced  the  jury  to  find  against  the  accused  upon 
an  issue  as  to  which  there  was  any  real  controversy.      We  never- 
theless take  occasion  to  once  more  condemn  the  reprehensible  and 
wholly  inexcusable  practice  of  counsel  seeking  to  sway  a  jury  by 
means  of  an  argument  in  no  way  warranted  by  the  evidence  upon 
which  they  are  called  upon  to  pass.     As  was  said  in  Ivey  v.  State^ 
113  Ga,  1062,  the  State  does  not  seek  the  conviction  and  pimish- 
ment  of  any  one  accused  of  violating  its  laws,  "unless  the  evidence 
shows  his  guUt  beyond  a  reasonable  doubt ;  nor  vrill  it  permit  its 
prosecuting  officer  to  use  any  unfair  means  in  the  trial,  or  illegal 
argument  in  his  address  to  the  jury,  to  the  prejudice  of  the  ac- 
cused."    The  argument  of  the  solicitor-general  in  that  case  being 
highly  improper  and  calculated  to  prejudice  the  minds  of  the  jury 
agaiDSt  the  accused,  the  judgment  of  the  court  below  was  reversed 
solely  upon  the  ground  that,  "in  the  interest  of  impartiality  and 
of  justice,  and  of  the  dignity  and  decorum  of  the  courts,  a  new  trial 
should  be  had "  because  of  the  reprehensible  conduct  on  the  part 
of  State's  counsel. 

4.  The  court  instructed  the  jury,  in  substance,  that  should  they 
find  the  woman  with  whom  the  accused  had  cohabited  was  not  in 
fact  his  wife,  then  the  jury  would  bei  authorized  to  "  consider  her 
evidence  as  [they]  would  the  evidence  of  any  other  witness  in  the 
case."  Complaint  is  made  that  this  charge  had  "the  effect  to  place 
this  witness  on  a  par  with  and  entitle  her  to  the  same  credit  that 
should  be  extended  to"  certain  other  named  witnesses  who  had 
testified.  We  do  not  think  the  charge  open  to  this  criticism.  The 
court  evidently  intended  the  jury  to  understand  that  should  they 
reach  the  conclusion  that  the  woman  was  a  competent  witness  to 
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testify  at  all,  they  should  weigh  her  testimony  as  they  would  that 
of  any  other  witness  in  the  case ;  and  we  have  no  reason  to  appre- 
hend that  the  jury  were  misled  by  the  instruction  given  them  as 
to  this  matter.  Indeed,  it  would  be  a  great  strain  to  hold  that  the 
language  used  by  the  court  was  susceptible  of  the  construction 
{4aced  upon  it  by  counsel  for  the  plaintiff  in  error. 

5.  Another  charge  excepted  to  was  in  the  following  words :  "  If 
you  find,  gentlemen,  that  the  circumstances  were  such  at  the  time 
as  to  reasonably  lead  Hoxie  to  believe — that  is,  as  a  reasonable 
man — that  they  had  just  begun,  or  were  about  to  begin,  or  had 
just  concluded  an  adulterous  intercourse ;  and  if  by  reason  of  that, 
gentlemen,  and  if  you  find,  acting  on  that  and  by  i^eason  of  that, 
Hoxie  took  the  life  of  Weems,  then  I  charge  you,  gentlemen,  it  is 
a  question,  under  the  law  which  I  have  read  to  you  just  now, 
whether  or  not  he  would  be  justified  in  so  doing ;  that  is,  all  other 
instances  which  stand  on  the  same  footing  of  reason  and  justice  as 
those  enumerated  shall  be  justifiable  It  then  becomes  a  question 
for  the  jury  to  determine  whether,  under  those  circumstances,  the 
defendant  Hoxie  was  justifiable  in  taking  the  hfe  of  Weems  or  not." 
It  will  at  once  be  perceived  that  this  charge  was  more  favorable  to 
the  accused  than  he  had  any  right  to  expect ;  for  it  was  framed  upon 
the  theory  that  the  woman  over  whom  the  fatal  difficulty  arose 
might  be  regarded  as  the  wife  of  Hoxie,  when,  as  stated  above,  the 
evidence  showed  she  was  not,  and  in  his  statement  he  made  no  pre- 
tense that  she  was.  This  being  so,  it  matters  not  whether  the 
charge  was  abstractly  correct  or  otherwise,  or  open  to  the  criticism 
made  upon  it  that  it  was  not  sufficiently  specific  in  certain  respects. 
The  giving  of  this  instruction  certainly  did  not  operate  to  the  preju- 
dice of  the  accused,  but  was  calculated  to  operate  to  his  advan- 
tage, because  it  gave  him  the  benefit  of  a  defense  wholly  unsup- 
ported by  proof  or  by  his  statement. 

6.  In  charging  upon  the  law  of  self  defense,  the  trial  judge  in- 
•dvertently  used  the  name  of  the  accused,  when  evidently  intend- 
ing to  refer  to  the  deceased.  It  was  palpably  a  mere  sUp  of  the 
tongue,  and,  viewed  in  the  Ught  of  what  the  judge  said  in  this  im- 
Biediate  connectioD,  could  not  possibly  have  misled  or  confused  any 
JBteShgent  man  sitting  as  a  juror.  Upon  this  point,  see  Wilson  v. 
StaU,  66  Oa.  591,  and  Southern  Bell  Telephone  Co.  v.  Jordan,  87 
Oa.69. 
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7.  In  t}^o  of  the  grounds  of  the  motion  for  a  new  trial  error  is 
assigned  upon  charges  to  the  effect  that,  in  determining  what  was 
the  truth  of  the  case,  the  jury  should  look  to  and  carefully  weigh 
the  evidence  before  them.  The  objection  urged  against  these  in- 
structions is,  that  they  practically  excluded  from  the  consideration 
of  the  jury  the  statement  of  the  accused.  This  is  not  a  fair  criti- 
cism; for,  looking  to  the  entire  charge  of  the  court,  we  find  that  the 
presiding  judge  fully  complied  with  the  practice  which  in  Vaughn 
V.  State,  88  Oa.  731,  was  approved;  and  there  is  no  complaint  that 
the  judge  failed  to  charge  appropriately  concerning  the  statement 
of  the  accused.  As  was  said  in  the  case  just  mentioned :  "  The  gen- 
eral tenor  of  ^he  charge  of  the  court  on  the  trial  of  a  criminal  case 
should  be  shaped  by  the  evidence  alone  and  the  law  applicable 
thereto,  adding,  or  at  some  stage  of  the  charge  incorporating,  the 
statutory  provisions  touching  the  prisoner's  statement."  See,  also, 
in  this  connection,  Miller  v.  State,  94  Ga,  1 ;  Za^ewell  v.  State,  95 
Ga.  346 ;  and  Sledge  v.  State,  99  Ga.  684. 

8.  In  several  grounds  of  the  motion  for  a  new  trial  error  is  as- 
signed upon  the  action  of  the  court  in  allowing  three  of  the  State's 
witnesses  to  testify,  who,  notwithstanding  they  had  been  "put  un- 
der the  rule,"  remained  in  the  court-room  and  heard  a  portion  of 
the  testimony.  It  appears  that  two  of  these  witnesses  were  deputy- 
sheriffs,  and  that  the  court  permitted  them  to  remain  for  the  rea- 
son that  their  services  were  needed.  The  remaining  one  of  these 
witnesses  heard  the  testimony  of  only  one  witness  for  the  State  and 
was  examined  as  to  matters  concerning  which  he  did  not  testify. 
Aside  from  all  this,  it  has  been  held  by  this  court  that  even  where 
a  witness  who  has  been  sequestered  disobeys  the  order  of  the  court 
and  hears  the  testimony,  he  is  not  for  this  reason  disqualified  from 
himself  testifying  in  the  case.  See  May  v.  State,  90  Ga,  800,  and 
cases  cited. 

9.  Another  complaint  in  the  motion  is  that  the  court,  after  the 
conclusion  of  the  opening  argument  for  the  defense,  allowed 
another  witness  for  the  State  to  be  sworn  and  examined.  In  ruling 
upon  the  propriety  of  so  doing,  the  trial  judge  said,  **  It  is  entirely 
within  the  discretion  of  the  court,  and  I  wUl  allow  any  testimony 
that  will  tend  to  elucidate  the  facts  in  this  case."  We  agree  with 
his  honor  of  the  trial  bench  that  reopening  the  case  for  the  pur- 
pose of  receiving  additional  evidence  was  a  matter  entirely  within 
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his  discretion  (Beid  v.  State,  23  Ga.  191),  and  we  hold  that  there 
was,  in  this  instance,  no  abuse  of  that  discretion.  We  disagree 
with  counsel  for  the  accused  in  their  contention  that  the  remark  of 
the  judge  above  quoted  "clearly  intinicU^d  to  the  jury  that,  in  the 
opinion  of  the  court,  the  testimony  offered  and  objected  to  tended 
to  elucidate  the  facts  in  this  case,  and  therefore  caused  the  jury  to 
attach  greater  weight  to  such  testimony." 

10.  We  have,  in  what  has  been  said  above,  dealt  with  every 
question  presented  by  the  motion  for  a  new  trial  having  any  sem- 
blance of  merit,  except  that  involved  in  the  complaint  that  the  ver- 
dict was  contrary  to  the  evidence.  As  to  this  contention  it  need 
only  be  said  that  there  was  ample  evidence  going  to  show  that,  in 
lolling  the  deceased,  the  accused  was  guilty  of  the  crime  of  mur- 
der, pure  and  simple. 

Judgment  affirmed.    All  the  Justices  concurring. 


HAYS  V.  THE  STATE. 

t  The  indictment  in  this  case  was  sufficient  to  withstand  tlie  grounds,  general 
and  special,  of  the  demurrer  thereto. 

/at  In  an  indictment  against  an  employee  of  a  corporation,  drawn  under  the 
Penal  Code,  %  188,  it  is  not  necessary  to  state  that  the  accused  was  employed 
in  any  dep«rtnient,  station,  or  office  **  in  the  house  of  or  place  of  business  of 
the  corporation'';  nor  from  whom  the  accused  received  the  money  alleged  to 
bare  been  embezzled. 

{h)  Where  in  such  an  indictment  it  was  alleged  that  the  accused  made  fraudu- 
lent r^x>rt8  to  the  corx>oration  of  the  money  collected  for  it  by  him  and  fraud- 
ulently concealed  from  it  the  true  amounts  so  collected,  with  intent  to  em- 
bezzle, etc.,  it  was  not  necessary  to  state  **  the  nature  and  character  of  the 
alleged  false  and  fraudulent  reports/' 

2.  Aflsgnments  of  error  upon  the  admission  of  evidence  will  not  be  considered 
when  it  doe6  not  ai>pear  what  the  evidence  admitted  was  or  what  objection  was 
made  to  its  admission. 

1.  Failure  to  refer  to  the  prisoner's  statement  while  charging  on  reasonable 
doubt  was  not  erroneous,  especially  where,  in  another  part  of  the  charge,  the 
jmy  was  fully  and  correctly  Instructed  as  to  the  statutory  provisions  in  ref- 
erence to  such  statement. 

4-  **  A  portion  of  a  cliaige  wherein  a  complete,  accurate,  and  pertinent  propo- 
lition  is  stated  is  not,  in  and  of  ilself,  erroneous  simply  because  it  fails  to  em- 
brace instructions  which  would  be  appropriate  in  connection  with  that  prop- 
osition." 

^  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  refusing  a  new 
tiiaL 

Argued  Oetober  22,  ~  Decided  November  5, 1901. 
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Indictment  for  embezzlement.     Before  Judge  littlejohn.    Sum- 
ter superior  court.     May  term,  1901. 

The  indictment  charged  E.  L.  Hays  with  "the  oflTense  of  embez- 
zlement ;  for  that  the  said  E.  L.  Hays,  on  the  28th  day  of  August, 
1900,  in  the  county  aforesaid,  did  then  and  there,  unlawfully  and 
with  force  and  arms,  being  then  and  there  in  the  employment  of 
the  Whitley  6ro.  Company,  a  corporation  chartered  under  the  laws 
of  Georgia,  whose  principal  office  and  place  of  business  was  and  is 
located  in  the  city  of  Americus,  said  State  and  county,  and  being 
then  and  there  so  employed   by  said  corporation  as  a  traveling 
salesman,  and  as  such  traveling  salesman  it  was  the  duty  and  prov- 
ince of  the  said  E.  L.  Hays  to  sell  goods,  both  for  cash  and  credit^ 
for  said  Corporation,  and  to  collect  money  for  said  goods  so  sold„ 
and  to  promptly  pay  over  to  said  corporation  at  its  place  of  busi- 
ness in  the  city  of  Americus  said  sums  of  money  so  collected,  did 
as  such  salesman  at  divers  times  and  continuously  during  the  years 
1897, 1898, 1899,and  1900, sell  goods  for  said  corporation  under  said 
employment  to  various  parties,  and  collect  therefor  from  such  par- 
ties large  sums  of  money  at  divers  times,  of  which  said  sums  of 
money  so  collected  by  him  as  such  employee  he  failed  and  refused 
to  pay  over  to  the  said  Whitley  Grocery  Co.  from  time  to  time,  as  col- 
lected, sums  of  money,  aggr^ating  $2,300.00,  which  last  said  sum 
of  money  he  did  then  and  there,  at  divers  times  during  said  years,, 
embezzle,  steal,  secrete,  and  fraudulently  take  and  carry  away,  and 
did  then  and  there  make  fraudulent  reports  to  said  corporation  of 
the  amounts  so  collected  by  him  at  various  times,  and  fraudulently 
conceal  from  said  corporation  the  true  amount  so  collected,  with 
the  intent  then  and  there  to  embezzle,  steal,  and  fraudulently  take 
and  carry  away  the  sums  of  money  so  collected.     All  of  said  sums^ 
of  money  so  entrusted  to  him  as  such  employee  as  aforesaid  by  said 
corporation  was  then  and  there  the  property  of  the  said  corporation^ 
and  was  by  him  to  be  promptly  paid  over  as  collected  to  said  corpo- 
ration at  its  principal  office  in  the  dty  of  Americus,  Sumter  county, 
Greorgia." 

There  was  a  demurrer  on  the  following  groimds: 
(1)  The  facts  charged  do  not  constitute  the  offense  of  embezzle- 
ment.    The  indictment  shows  that  the  defendant  was  not  employed 
in  any  department,  station,  or  office  in  the  house  of,  or  place  of 
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bosmess  of,  the  corporation  of  the  Whitley  Grocery  Company,  but 
that  he  was  a  traveling  salesman  of  said  corporation ;  and  under 
the  allegations  of  the  indictment  he  did  not  in  l^al  contemplation 
commit  the  offense  of  embezzlement.     .     .     The  indictment  does 
not  set  forth  the  offense  of  embezzlement,  in  that  it  does  not  allege 
that  said  position  of  traveling  salesman  is  an  employment  in  any 
deportment,  station,  or  office  in  said  corporation,  the  Whitley  Gro- 
cery Company.      (2)  The  indictment  does  not  charge  the  offense  in 
the  terms  and  language  of  the  Penal  Code  of  this  State,  nor  so 
plainly  that  the  nature  of  the  offense  charged  may  be  easily  under- 
stood by  the  jury.     (3)  It  does  not  allege  from  whom,  or  what 
parties  or  persons,  moneys  were  collected,  or  where  appropriated,  or 
in  what  county  the  same  were  entrusted,  collected,  or  appropriated. 
(4)  It  does  not  show  or  all^e  the  nature  and  character  of  the  al- 
leged false  and  fraudulent  reports.     (5)  It  does  not  allege  that  the 
jnindpal  office  and  place  of  business  of  the  Whitley  Grocery  Com- 
pany was  and  is  located  m  the  city  of  Americus,  Sumter  county, 
said  State,  prior  to  the  28th  day  of  August,  1900,  or  that  the  said 
Whitley  Grocery  Company  was  a  corporation  prior  to  that  time,  or 
that  the  defendant  was  in  the  employment  of  the  said  company 
prior  to  said  date,  as  a  corporation.     (6)  It  is  loose,  vague,  indefi- 
nite, uncertain,  and  contradictory.     (7)  It  does  not  charge  the  of- 
fense of  embezzlement  as  having  been  committed  on  the  28th  day 
of  August,  1900,  or  subsequently  thereto,  and  does  not  charge  that 
prior  to  the  said  date  the  said  Whitley  Grocery  Company  was  a 
corporation. 

/.  B.  Hudson,  E.  T.  Hickey,  S.  R.  Stevens,  and  J.  R.  Williams, 
for  plaintiff  in  error. 

F.  A.  Hooper,  solicitor-general,  and  Allen  Fort  &  Son,  contra. 

Fkh,  J.  K  L.  Hays  was  convicted  of  embezzlement.  He  ex- 
cepted to  the  overruling  of  a  demurrer  to  the  indictment,  and  to 
the  judgment  overruling  a  motion  for  a  new  trial.  The  indictment 
and  demurrer  are  set  out  in  the  reporter's  statement. 

1-  There  was  no  error  in  overruling  the  demurrer  upon  thegen- 

^  ground,  as  the  indictment  unquestionably  charged  the  accused 

^b  the  commission  of  the  offense  of  embezzlement  under  section 

188  of  the  Penal  Code.     There  is  no  merit  in  the  special  ground  of 

the  demurrer,  that  the  indictment  does  not  charge  that  the  accused 
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was  employed  in  any  department,  station,  or  ofl&ce  "  in  the  house  of, 
or  place  of  business  of,  the  corporation  of  the  Whitley  Grocery  Com- 
pany, but  that  he  was  a  traveling  salesman  of  said  corporation." 
Under  the  provisions  of  the  section  of  the  Penal  Code  above  re- 
ferred to,  "if  any  oflBcer,  servant,  or  other  person  employed  in  any 
department,  station,  or  office  in  any  bank  or  other  corporate  body 
in  this  State  .  .  shall  embezzle,  steal,  secrete,  or  fraudulently  take 
and  carry  away  any  money,**  etc.,  belonging  to  such  corporation,  he 
shall  be  guilty  of  the  offense  of  embezzlement;  and  it  is  dear  that, 
to  constitute  the  offense,  such  officer,  servant,  or  other  employee 
need  not  be  employed  "in  the  house  of,  or  place  of  business  of,  [the] 
corporation."  The  statute  was  intended  to  include  all  employees  of 
such  corporations  who  should  commit  the  offense  in  this  State,  with- 
out reference  to  the  particular  place  where  their  duties  were  per- 
formed. 

Nor  do  we  think  the  indictment  bad  in  that  it  failed  to  allege 
from  what  person  Hays  collected  the  money  for  the  Whitiey  Gro- 
cery Company,  which  he  is  charged  with  having  embezzled.  In 
support  of  this  ground  of  the  demurrer,  plaintiff  in  error  relies  upon 
Hoyt  V.  State,  50  Ga.  313.  It  was  there  ruled  that  under  an  in- 
dictment charging  the  accused  with  having  received  a  certain  sum 
of  money  to  be  applied  for  the  use  or  benefit  of  the  bailor,  and  that 
on  a  certain  day  he  fraudulently  converted  a  specific  portion  thereof 
to  his  own  use,  evidence  was  not  admissible  that  he  had  reported  to 
the  bailor  special  payments  as  made  to  particular  persons,  and  that 
such  payments  had  not  in  fact  been  made  in  the  amountsso  reported, 
or  that  no  such  persons  ever  existed.  It  was  held  that  each  of  such 
fraudulent  acts  would  be  a  crime,  and  proof  thereof  would  be  suffi- 
cient to  sustain  a  conviction ;  and  that  the  indictment  should  con- 
tain specific  charges  of  such  acts,  to  authorize  the  admission  of  evi- 
dence showing  that  they  had  been  committed.  It  will  be  readily 
seen  that  the  point  there  decided  was  entirely  different  from  the 
one  presented  by  the  ground  of  the  demurrer  we  are  now  consid- 
ering. The  question  here  is,  whether  it  was  necessary  for  the  in- 
dictment to  set  out  the  names  of  the  persons  from  whom  the  ac- 
cused received  the  money  alleged  to  have  been  embezzled  by  him, 
while  there  it  was  decided  that  evidence  of  the  commission  of  an 
offense  not  charged  in  the  indictment  was  not  admissible.  In  7 
Encyclopaedia  of  Pleading  and  Practice,  424,  it  is  said :  "  .  .  where 
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jffopeity  has  been  received  from  others  than  the  defendant's  em- 
ployer, by  virtue  of  his  employment,  it  is  sufficient  to  allege  that 
the  defendant,  while  he  was  employed,  etc.,  did,  by  virtue  of  his 
employment,  receive  and  take  into  his  possession,  etc.,  in  the  name 
and  on  account  of  his  employer,  without  naming  the  persons  from 
whom  the  property  was  received ;"  and  the  text  is  sustained  by 
State  V.  Lanier,  89  N.  C.  517,  State  v.  Broughton,  71  Miss.  90,  and 
State  V,  Flint,  62  Mo.  393,  whiph  are  cited.  See  Jackson  v.  State, 
76  Ga.  574;  Brown  v.  State,  18  Ohio  St.  506.  Nor  was  it  neces- 
saiy  for  the  indictment  to  state  "  the  nature  and  character  of  the 
allied  false  and  fraudulent  reports,"  as  these  were  simply  evidence 
of  the  commission  of  the  offense. 

2.  The  proposition  stated  in  the  second  headnote  has  been  so 
frequently  ruled  by  this  court  that  citations  of  the  decisions  are  not 
necessary. 

3.  In  the  motion  for  a  new  trial  error  is  assigned  upon  the  fail- 
ure of  the  court  to  refer  to  the  prisoner's  statement  while  instruct- 
ing the  jury  as  to  reasonable  doubt.  This  assignment  of  error  is 
without  merit.  The  exact  point  was  made  and  ruled  upon  in 
Vaughn  v.  State,  88  Oa.  731,  where  it  was  held:  "The  general 
tCDor  of  the  charge  of  the  court  on  the  trial  of  a  criminal  case 
should  be  shaped  by  the  evidence  alone  and  the  law  applicable 
thereto,  adding,  or  at  some  stage  of  the  charge  incorporating,  the 
statatory  provisions  touching  the  prisoner's  statement,  and  in  case 
of  special  request  to  charge  on  the  statement,  granting  such  request 
if  the  matter  requested  be  appropriate."  This  ruling  has  been  ap- 
proved aod  followed  in  Miller  v.  State,  94  Ga.  1,  Lacewell  v.  State, 
95  Ga,  346,  Sledge  v.  StaU,  99  Ga,  684;  Hoxie  v.  State,  ante,  19- 
It  appears  from  the  record  in  the  present  case  that  the  jury  was 
fully  and  correctly  instructed  as  to  the  statutory  provisions  in  ref- 
erence to  the  prisoner's  statement,  in  another  portion  of  the  charge. 

i.  The  motion  for  a  new  trial  complains  that  several  designated 

portions  of  the  charge  were  erroneous,  because  the  judge  failed  to 

gi^e,  in  connection  therewith,  other  specified  legal  propositions,  al- 

l^lged  to  be  appropriate.     This  court  has  several  times  ruled  that 

an  dception  to  a  correct  charge,  because  of  failure  to  give,  in  the 

ttme  connection,  some  other  pertinent  legal  proposition,  is  not  a 

good  assignment  of  error.     Keys  v.  State,  112  Ga.  392,  and  cases 

cited 
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6.  The  evidence  warranted  the  verdict,  and  there  was  no  error 
in  refusing  to  grant  a  new  trial 

Judgment  affirmed.     All  the  Justices  concurring. 
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Lord  v.  The  State. 

LuMPKiK,  P.  J.  The  charge  being  that  the  accused,  in  violation  of  section  671 
of  the  Penal  Code,  **  did  sell  or  otherwise  dispose  of  *'  specified  mortgaged 
property,  and  there  being  no  evidence  to  show  that  he  did  either,  the  verdict 
of  guilty  was  unwarranted  and  ought  to  have  been  set  aside. 

Judgment  reversed.    AU  the  Justices  concurring. 

Submitted  October  7,  —  Decided  NoTember  5,  1901. 

Accusation  of  selling  or  otherwise  disposing  of  mortgaged  prop- 
erty. Before  Judge  Robinson.  City  court  of  Wrightsvilla  May 
term.  1901. 

A.  L  ff atelier  and  J.  Z.  Kent,  for  plainti£f  in  error. 
William  Faircloth,  solicitor,  contra. 


Allen  v.  The  State. 


Lewis,  J.  The  evidence,  though  not  absolutely  clear  and  convincing,  was  suf- 
ficient to  sustain  the  conviction  of  the  accused,  and  the  Supreme  Court  wiU 
therefore  not  disturb  the  judgment  of  the  court  below  overruling  the  motion 
for  new  trial,  which  was  based  only  on  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence. 

Judgment  (affirmed.    AU  the  Justices  concurring. 

Argued  October?,  — Decided  November  5, 1901. 

Indictment  for  murder.     Before  Judge  Felton.     Bibb  superior 
court.     June  3,  1901. 

M.  6.  Bayne  and  -B.  D.  Feagin,  for  plaintiff  in  error. 
J  M.  Terrell,  attorney-general,  and  William  Branson,  solicitor- 
general,  contra. 
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DOWNING  V,  THE  STATE. 

1.  A  new  trial  will  not  be  granted  in  a  criminal  case  because  of  the  relationship 
within  the  prohibited  degrees  of  a  juror  to  the  accused,  although  such  rela- 
tionship was  unknown  to  the  accused  and  his  counsel  until  after  yerdlct 

2.  On  a  prosecution  for  murder  or  manslaughter  it  is  not  error  to  charge  that  the 
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iocoaed  would  not  be  relieved  of  responBibllity  for  the  death  of  the  deceased 
because  of  negligence  in  the  treatment  of  a  mortal  wound  or  of  unskillful 
treatment  of  a  wound  which  was  not  necessarily  mortal  but  which  was  the 
primary  cause  which  produced  other  and  secondary  causes  from  which  the 
death  of  the  deceased  resulted. 

^  In  the  absence  of  a  request  to  charge,  a  new  trial  will  not  be  granted  because 
of  the  failure  of  the  trial  judge  to  give  the  jury  instructions  as  to  the  impeach- 
ment of  witnesses. 

4.  There  was  no  error  in  any  of  the  chaiges  of  which  complaint  is  made  ;  the  re- 
quest to  chazge  was  fully  covered  by  the  general  chaige ;  there  was  no  mate- 
rial error  in  admitting  evidence ;  and  the  evidence  was  sufficient  to  authorize 
the  verdict. 

Argned  October  8,  —  Decided  Kovember  6, 1901. 

Indictment  for  murder.  Before  Judge  LittlejohiL  Dooly  supe- 
rior court     February  term,  1901. 

Bu^tee  &  Busbee,  J.  M.  DuPree,  and  J.  H,  Martin^  for  plaintiflf 
in  error.  J,  M,  Terrell,  attorney-general,  F,  A.  Hooper,  solicitor^ 
general,  and  2>-  A,  R.  Crum,  contra. 

SnuiONS,  C.  J.  Downing  was  tried  for  the  oflfense  of  murder, 
and  was  convicted.  He  moved  for  a  new  trial  upon  many  grounds. 
Tie  motion  was  overruled,  and  he  excepted.  The  foregoing  head- 
notes  deal  with  the  principal  points  relied  upon  here  by  coimsel  for 
the  plaintiff  in  error. 

1.  One  ground  of  the  motion  alleged  that  the  verdict  was  viti- 
ated by  the  fact  that  one  of  the  jurors  was  related  to  the  accused 
within  the  prohibited  degrees.  Leave  was  asked  to  review  the  cases 
of  Wright  v.  Smith,  104  Ga.  174,  and  Sikes  v.  iS^a^,105  Ga,  592. 
We  declined  to  grant  the  request,  believing  that  the  principle  an- 
nounced in  those  cases  is  sound  and  correct.  This  ground  is  con- 
trolled by  those  cases,  and  can  not  be  sustained. 

2.  Complaint  is  made  that  the  trial  judge  gave  the  charge  which 
»  substantially  set  out  in  the  second  headnote.  It  was  argued 
that  this  charge  was  erroneous  and  did  not  give  the  accused  the 
b«iefit  of  his  contention  that  the  death  of  the  deceased  was  produced 
hy  the  failure  of  the  surgeons  to  extract  promptly  certain  foreign 
natter  from  the  wound  inflicted  by  the  accused  upon  the  deceased, 
that  the  wound  was  not  necessarily  mortal,  and  that  the  deceased 
▼odd  have  recovered  if  skillfully  treated.  Whether  there  is  any 
€ndenoe  which  would  authorize  such  a  contention  we  need  not  de- 
ode;  for  the  charge  complained  of  was  not  erroneous.     The  prin- 
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dple  therein  announced  is  as  old  as  the  year-books,  and,  as  far  as 
we  know,  has  never  before  been  questioned  in  this  State.  Lord 
Hale,  in  his  Pleas  of  the  Crown  (m.  p.  428  of  1st.  Am.  ed.),  as  early 
as  1660,  says:  "And  so  it  hath  been  always  ruled."  The  same 
principle  is  announced  in  2  Waterman's  Archbold,  Crim.  Pr.  &  PL 
210,  2  Bish.  New  Cr.  Law,  635  et  seq.,  1  Qark  &  Marsh.  Crimes, 
484  et  seq.,  and  in  other  works  on  criminal  law.  We  deem  it  un- 
necessary to  further  elaborate  the  subject  or  give  at  length  the 
reasons  for  this  rule  of  law. 

3.  Complaint  is  also  made  that  the  trial  judge  failed  to  instruct 
the  jury  on  the  subject  of  the  impeachment  of  witnesses!  It  is 
contended  that  the  judge  thereby  failed  to  charge  the  jury  the 
whole  law  of  the  case.  It  is  established  by  the  decisions  of  this 
court  that  a  failure  to  charge  the  jury  upon  the  law  relating  to  the 
impeachment  of  witnesses  is  not,  in  the  absence  of  a  request  to  so 
charge,  a  groimd  for  a  new  trial.  There  was  no  such  request  in 
the  present  case,  and,  according  to  Joiner  v.  State,  105  Ga.  646^ 
and  cases  cited,  the  failure  to  charge  upon  the  subject  of  impeach- 
ment will  not  require  a  new  trial. 

4.  Other  grounds  of  the  motion  complained  of  certain  instruc- 
tions given  the  jury,  of  the  refusal  to  give  a  certain  charge  as  re- 
quested, and  of  the  admission  of  certain  evidence.  The  charges 
complained  of  were  not  erroneous,  and,  as  they  do  not  announce 
any  new  or  novel  principles  of  law  not  heretofore  fully  dealt  with 
by  this  court,  we  deem  it  unnecessary  to  set  them  out  or  to  deal 
with  them  seriatim.  The  substance  of  the  request  to  charge  was 
fully  covered  by  the  general  charge  of  the  court.  The  evidence  as 
to  the  admission  of  which  complaint  is  made  was  not  material  and 
could  have  done  the  accused  no  injury.  Considering  the  case  as  a 
whole  we  conclude  that  there  was  no  material  error  committed  by 
the  trial  judge  in  charging  or  in  refusing  to  charge,  or  in  the  admis- 
sion of  evidence.  The  evidence  was  sufficient  to  warrant  the  ver- 
dict, and  the  judge  did  not  err  in  refusing  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 
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Fish,  J.  Ko  new  questions  are  presented  by  the  record  in  this  case  ;  the  charges 
complained  of  were  substantially  correct ;  the  requests  to  charge,  in  so  far 
as  they  were  legal  and  appropriate,  were  fully  covered  by  the  general  instruc- 
tions given  to  the  jury  ;  the  verdict,  for  voluntary  manslaughter,  gave  the 
accused  the  benefit  of  the  theory  that  he  killed  the  policeman  to  prevent  be- 
ing illegally  arrested  by  him ;  the  alleged  newly  discovered  evidence  was 
merely  cumulative  and  impeaching  in  its  character,  and  not  likely  to  produce 
a  different  result ;  considering  all  the  evidence  in  reference  to  the  alleged 
misoonduct  of  the  jury  and  bias  of  one  of  the  jurors,  except  that  of  some  of 
the  jurors  which  tended  to  impeach  their  verdict,  the  trial  judge  was  war- 
ranted in  finding  there  was  nothing  shown  prejudicial  to  the  accused ;  the 
verdict  was  amply  supported  by  the  evidence,  and  there  was  no  error  in  re- 
fusing to  grant  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  7,  —  Decided  November  5, 1901. 

Indictment  for  murder.  Before  Judge  Butt.  Muscogee  supe- 
rior court.     May  29,  1901. 

S.  T.  Pinkston,  C.  C.  Minter,  J.  H.  Worrill,  and  Hatcher  & 
Carson,  for  plaintiff  in  error.  S.  P.  Gilbert,  soltcitor-general,  E.  J. 
Wynn,  and  T.  T.  Miller,  contra. 


Colbert  v.  The  State. 

Smovs,  C-  J.  There  was  no  error  in  the  admission  of  evidence.  The  evi- 
dence warranted  the  verdict,  and  the  court  did  not  ahiise  its  discretion  in  re- 
fiwng  a  new  trial.  Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  8,— Decided  NoTember  6, 1901. 

Indictment  for  larceny.     Before  Judge  Felton.     Bibb  superior 
court     April  term,  1901. 

Jf.  O.  Bayne  and  R 1).  Feagin,  for  plaintiff  in  error. 
WUliam  Brunson,  solicitor-general,  contra. 
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Gibson  v.  The  State. 

LiTTLB,  J.  1.  In  a  trial  for  larceny,  evidence  which  tends  to  estabUah  the  iden- 
tity of  the  property  alleged  to  have  been  stolen  is  not  inadmissible  because  it 
embraces  a  more  minute  description  than  that  set  out  in  the  indictment,  such 
evidence  not  being  inconsistent  with  the  description  laid.  The  court  did  not 
err  in  the  admission  of  evidence  tending  to  show  marks  on  the  hog  alleged  to 
have  been  stolen,  additional  to  those  set  out  in  the  bill  of  indictment. 

2.  As  explained  by  the  judge  there  was  no  error  in  the  admission  of  evidence 
by  a  witness  for  the  State,  giving  his  reasons  why  he  had  taken  an  interest  in 
the  prosecution  of  the  accused. 

8.  There  was  no  error  in  the  part  of  the  charge  complained  of,  nor,  in  the  ab- 
sence of  a  request,  in  the  failure  of  the  judge  to  chaige  other  legal  proposi- 
tions in  connection  therewith.  The  evidence  was  sufficient  to  support  the 
verdict.  Judgment  affirmed.    All  the  JtL8tice$  concurring. 

Submitted  October 7,— Decided  NoTemberS,  1901. 

Indictment  for  larceny.      Before  Judge  litUejohn.     Stewart 
superior  court.     April  term,  1901. 

J,  B.  Hudson,  for  plainti£f  in  error. 
F.  A,  Hooper,  solicitor-general,  contra. 


Broughton  v.  The  State. 

LrpTLB,  J.    1.  An  essential  element  of  the  offense  defined  in  section  122  of  the 

1 114"^  Penal  Code  is  enticingy  persuading,  or  decoying  the  servant  of  another  to  leave 

I  m^TiS  ^^  employer  during  his  term  of  service,  and  proof  of  such  facts  as  establish 

114    34|  that  the  accused  did  one  of  these  things  is  essential  to  sustain  a  conviction  of 

iSa*M2|  ^®  offense  therein  defined.     Hence,  a  conviction  under  this  section  can  not 

lawfully  stand  where  the  evidence  in  this  regard  shows  no  more  than  that 

the  servant  left  the  place  of  his  employment  in  company  with  the  accused. 
2.  On  the  trial  of  one  indicted  under  the  section  referred  to,  a  declaration  made 
by  the  accused  to  the  effect  that  he  himself  would  not  live  with  the  prosecu- 
tor is  irrelevant. 
8.  Irrespective  of  the  other  questions  raised  or  sought  to  be  raised  in  the  pres- 
ent case,  the  evidence  was  not  sufficient  to  support  the  conviction,  under  the 
principle  ruled  in  the  first  preceding  headnote,  and  a  new  trial  should  have 
been  granted. 
Judgment  reversed.    All  the  Justices  concurring,  except  Lumpkin,  P.  J.,  who  is 
disqualified. 

Argned- October  7,  — Decided  Novembers,  1901. 

Accusation  of  misdemeanor.  Before  Judge  Davis.     City  court 
of  Lexington.     May  term,  1901. 

B,  E,  Thrasher  and  Samuel  H.  Sibley,  for  plaintiff  in  error. 
Joel  Cloud,  solicitor,  contra. 
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Nelson  v.  The  State.  ^*i^» 


ii« 


CoBBy  J.  The  evidence  authorized  the  verdict  rendered  in  the  connty  court ; 
aod  there  waA  no  error  conunitted  at  the  trial  which  would  have  warranted 
the  judge  of  the  superior  court  upon  certiorari  in  remanding  the  case  to  the 
county  court  for  another  hearing. 

Judgment  affirmed.    All  the  Justices  coTicurring. 

Sobmlned  October  8,  —Decided  November  6, 1901. 

CertiorarL     Before  Judge  Seabrook,      liberty  superior  court 
May  term,  1901. 

Donald  Fraser  and  B.  A,  Way,  for  plaintifif  in  error. 
Livingstoti  Kenan,  solicitor-general,  contra. 


Harris  v.  The  State.  

SDoiovSf  C.  J.      1.  Hie  court  charged  generally  as  to  the  impeachment  of  wit-  L^^ 

nranrn  ;  and  if  more  specific  instructions  were  desired,  a  proper  request  to  that 

effect  should  have  been  made.    Douming  v.  State,  114  6a.  80. 
2.  A  new  trial  wrill  not  he  granted  because  of  newly  discovered  evidence,  when 

that  evidence  is  merely  impeaching  in  its  character. 
$.  tbe  eridaioe  amply  supported  the  verdict,  and  the  trial  judge  did  not  abuse 

his  diacretioii  in  refusing  a  new  trial. 

Judgment  affirmed.    AU  the  Justices  concurring. 

Sabmitted  October  8,— Decided  NoTember  6,  1901. 

Indictment  for  murder.     Before  Judge  Bussell.     Walton  supe- 
rior court.      February  term,  1901. 

Jl  F.  WeemSy  for  plaintiff  in  error.     J.  M.  Terrell,  attorney-gen' 
eral,  and  C.  SI  Brand,  solicitor-general,  contra. 


Pitts  v.  The  State. 


IcxpKiv   P.  J-      1-  Taking  into  view  both  the  evidence  and  the  statement  of  the 

aeeiMed,  it  does  not  i^pear  that  the  court  below  erred  in  refusing  to  sustain 

&e  fl^iei^  grounds  of  the  motion  for  a  new  trial. 
1.  lie  newly  discovered  evidence  was  not  of  such  mateiiality  or  importance  as 

that  the  introduction  of  it  upon  another  trial  would  probably  bring  about  a 

diffefmt  result. 
1  While  it  is  much  the  better  practice  to  charge  concerning  the  prisoner's  state- 

nent  in  the  language  of  the  statute,  failure  to  do  so  is  not  cause  for  a  new 
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trial  when  the  substanoe  of  the  law  is  correctly  stated.    There  is  in  the  pres- 
ent case  no  aasignment  of  error  presenting  the  point  that  this  was  not  done. 
Judgment  affirmed.    AU  the  Justices  concurring. 

Submitted  October  7,— Decided  November  7,  1901. 

Indictment  for  murder.     Before  Judge  Falligant.     Chatham 
superior  court.     March  term,  1901. 

W.  F,  Slater  and  A.  S,  Way,  for  plaintiff  in  error. 
W.  W.  Osborne,  solicttor-general,  contra. 


WmDOM  V.  The  State. 

Fish,  J.  The  request  to  charge  which  the  court  refused  was  substantially  coy* 
ered  in  the  general  charge  ;  the  newly  discoyered  evidence  was  merely  cumu- 
lative, and  it  does  not  appear  probable  that,  if  it  had  been  introduced  upon 
the  trial,  a  different  verdict  would  have  been  rendered  ;  the  evidence,  as  & 
whole,  fully  warranted  the  verdict ;  consequently,  there  was  no  abuse  of  dis- 
cretion in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed,    AU  the  Justices  concurring. 

Argued  October  22,— Decided  Norember  5, 1901. 

Indictment  for  burglary.     Before  Judge  Harris.     GarroU  supe- 
rior court     April  term,  1901. 

W.  D,  Hamrick  and  Oscar  Reese,  for  plaintiff  in  error. 

T.  A,  Atkinson,  solicitor-general,  and  W.  F.  Brown,  contra. 


ELLIS  V.  THE  STATR 

1.  While,  as  a  general  rule,  persons  who  have  been  duly  drawn  and  summoned 
and  who  are  subject  to  serve  as  jurors  should  not  be  excused  from  service  be- 
cause of  private  business,  yet  where  it  appears  that  of  the  number  of  persons 
who  are  duly  summoned  to  so  appear  and  serve  there  is  an  excess  of  the  num- 
ber required  by  law  for  jury  service,  it  is  not  cause  for  a  new  trial  that  the 
trial  judge,  for  any  reason  satisfactory  to  himself,  excuses  one  of  the  num bet- 
not  80  required. 

8.  Under  the  assignments  set  out  in  the  motion,  it  does  not  appear  that  the  triaL 
judge  committed  any  error  which  would  authorize  the  grant  of  a  new  trial  ^ 
and  the  evidence  was  amply  sufficient  to  support  the  verdict. 

Submitted  October  22,  —  Decided  November  5,  1901. 

Indictment  for  incestuous  adultery.     Before  Judge  littlejohii^ 
Sumter  superior  court.     May  term,  1901. 
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Blaloek  cfe  Cobb,  for  plaintiff  in  error. 
F.  A,  Hooper,  8oltciior-general,  contra. 

Little,  J.      The  plaintiff  in  error  was  by  the  grand  jury  of  Sum- 
ter county  ixidicted  for  the  offense  of  incestuous  adultery.     He  was 
tried  and  convicted,  and  to  the  overruling  of  a  motion  for  a  new 
trial  made  by  him  he  excepted.     It  was  contended  by  counsel  for 
plaintiff  in  error,  that  the  judge  had  no  l^al  power  to  excuse  from 
service  a  juror  who  had  been  drawn  and  summoned,  on  the  ground 
that  such  service  would  interfere  with  the  private  business  of  the 
person  so  drawn ;  and  that  the  failure  of  the  trial  judge  to  sustain 
the  challenge  to  the  array  of  jurors,  made  in  this  case  by  the  de- 
fendant at  the  time  of  his  arraignment,  presents  this  question  for 
determination.     An  examination  of  the  challenge  shows,  however, 
that  this  question  is  not  raised  by  the  challenge  in  such  a  way  as 
that  it  can  be  passed  upon  by  this  court  so  as  to  have  any  binding 
eSecL     The  challenge  recites  the  fact  that  R.  L  McLeod  and  forty- 
seven  other  named  persons  were  duly  drawn  and  summoned  as 
jurors  for  the  third  week  of  the  May  term  of  Sumter  superior  court ; 
and  it  allt^es  that  these  persons  were  legally  drawn  and  summoned, 
and  were  qualified  to  serve  as  jurors  for  that  week.     It  further  al- 
leges that  the  presiding  judge  excused  R.  L.  McLeod,  one  of  the 
persons  dra>«ni  for  service,  on  hia  application  and  because  of  the 
statement  hj  him  that  he  would  suffer  loss  in  his  business  if  re- 
quired to  serve ;  which  it  is  alleged  was  not  a  lawful  excuse.    The 
ddendant  insisted, in  said  challenge,  that  McLeod  should,  imder  the 
law,  have  been  empaneled  and  put  on  the  defendant,  and,  because 
he  was  not,  the  panel  which  was  put  upon  him  was  not  a  legal  one. 
Section  852  of  the  Penal  Code,  in  effect,  declares,  that  the  names 
of  the  persons  selected  by  the  jury  commissioners  as  prescribed  by 
law  shaU  be  placed  on  separate  tickets  in  the  jury-box,  and  that 
the  judge  shall  draw  therefrom  thirty-six  names  to  serve  as  a  petit 
jury  for  the  trial  of  civil  and  criminal  cases,  and  that  they  shall  be 
summoned  in  ther^ular  manner.     The  succeeding  section  declares 
that  from  the  number  so  drawn  the  judge  shall  have  made  up  two 
panels  of  twelve  jurors  each.     Section  858  of  the  same  code  pre- 
scribes that  when  any  person  shall  stand  indicted  for  a  felony,  the 
court  shall  have  empaneled  forty-eight  jurors,  twenty-four  of  whom 
AaXI  be  taken  from  the  two  panels  of  the  petit  jurors,  from  which 
to  sdect  the  jury ;  while  the  succeeding  section  gives  the  presiding 
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judge  authoricy  to  draw  from  the  box  talesmen  necessary  to  fill  up 
the  panel,  or  he  may  order  a  sufficient  number  of  such  to  be  sum- 
moned by  the  sheriff.  So  that,  in  the  case  of  the  trial  of  a  felony, 
the  forty-eight  jurors  who  are  put  upon  the  accused  shall  consist 
of  the  two  panels  of  jurors  r^ularly  organized  by  the  court,  and 
twenty-four  jurors  drawn  from  the  box  or  summoned  by  the  sheriff. 
The  challenge  in  this  case  complained  that  there  were  forty-eight 
jurors  summoned  to  appear  at  the  court,  and  that  the  judge  im- 
properly excused  one  of  this  number.  It  does  not  appear  from  the 
words  of  the  challenge  that  these  forty-eight  jurors  were  sum- 
moned for  the  purpose  of  organizing  the  two  panels  of  petit  or  trav- 
erse jurors  required  in  the  organization  of  the  court.  But,  if  we 
assume  that  this  was  the  purpose,  and  that  the  two  panels  prescribed 
by  the  statute  were  to  be  organized  from  this  body  of  forty-eight, 
then  twelve  more  were  drawn  than  were  necessary,  as  only  thirty- 
six  are  by  the  statute  required.  So  the  number  set  out  in  the  chal- 
lenge exceeds  that  required  by  law,  and  practically  twelve  of  the 
persons  named  had  been  imnecessarily  drawn  and  summoned  for 
the  organization  of  the  court  Certainly,  if  this  was  the  case,  no 
l^al  right  of  the  defendant  would  have  been  infringed  had  the 
judge  excused  twelve  of  this  number  for  any  reason  satisfactory  to 
himself;  and  as  he  might  have  properly  excused  twelve,  it  could 
not  have  been  improper  to  excuse  one.  Nor  is  it  material  which 
particular  one  or  which  particular  twelve  of  the  whole  number  were 
excused,  imder  these  circumstances ;  for,  as  to  regularity  in  having 
been  drawn  and  summoned,  they  were  all  on  the  same  l^al  foot- 
ing, and  the  defendant  had  no  right  to  have  the  panels  made  up 
from  any  particular  thirty-six  persons  of  the  number  drawn.  If,  on 
the  other  hand,  we  are  to  treat  the  forty-eight  names  as  of  persons 
drawn  to  serve  as  talesmen,  then  the  reply  to  the  point  made  in 
the  challenge  is  furnished  by  section  858,  which  requires  that  in 
the  trial  of  a  felony  the  jurors  put  upon  the  prisoner  shall  consist, 
first,  of  the  two  regular  panels  aggregating  twenty-four,  and  twenty- 
four  additional  jurors ;  and  if  the  forty-eight  names  mentioned  in 
the  challenge  were  drawn  as  tales  jurors,  twenty -four  of  them  would 
not  be  needed  to  make  up  the  panel  of  forty-eight  to  which  the  de- 
fendant was  entitled  on  his  trial,  he  being  charged  with  the  com- 
mission of  a  felony.  Not  being  required,  they  could,  of  course,  have 
been  individually  or  collectively  excused  and  discharged  by  the 
trial  judge  in  his  discretion. 
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So  the  question  whether  the  presiding  judge  has  the  right  to  ex- 
cuse  a  person  lawfully  summoned  to  serve  as  a  juror,  on  accoimt 
of  his  business,  is  not  made ;  and,  although  presented  and  asked  to 
be  decided  in  the  brief,  a  decision  of  that  question  in  the  present 
case  would  be  obiter.  Take  everything  stated  in  the  challenge  to 
be  trae,  and  it  follows,  from  the  provisions  of  the  law  to  which  we 
have  referred,  that,  of  the  forty-eight  jurors  named  in  the  challenge, 
either  in  the  one  case  twelve,  or  in  the  other  twenty-four,  of 
thb  number  were  in  excess  of  the  number  required  by  law ;  and 
UDder  such  circumstances  the  action  of  the  trial  judge  in  exclud- 
ing twelve,  or  twenty -four,  as  the  case  might  be,  would  be  entirely 
prop^.  Therefore  it  can  not  be  said,  under  the  circumstances  set 
out,  that  the  judge,  by  excusing  McLeod,  iufriuged  in  any  way  upon 
the  right  of  the  defendant  to  have  the  full  panel  of  jurors  as  drawn 
and  summoned  put  on  him  at  the  trial.  Necessarily  the  judge,  in 
the  organization  of  the  court  and  in  forming  the  panels  of  jurors, 
must  be  allowed  a  very  wide  discretion  to  meet  existing  conditions ; 
and  in  passing  upon  the  appUcation  of  citizens  drawn  to  serve  on 
the  jury,  that  discretion,  in  determining  whether  a  particular  per- 
son shall  be  excused  for  providential  or  other  causes  which  stand 
upon  the  same  footing,  will  not  ordinarily  be  deemed  to  have  been 
abused.  We  are  free  to  say,  however,  that,  in  our  opinion,  the  fact 
that  the  business  of  a  particular  person  would  be  injuriously  af- 
fected by  his  service  does  not  come  within  any  class  of  legal  ex- 
cnses.  In  the  interest  of  the  body  of  citizens,  the  public  duty  is 
by  law  placed  upon  each  of  those  who  have  been  selected  to  form 
in  port  the  tribunal  which,  under  oiu*  system,  determines  the  prop- 
erty rights  of  litigants,  and  the  personal  liberty  of  persons  charged 
with  crime.  As  a  rule,  those  who  have  been  selected  according  to 
law  to  discharge  the  important  functions  of  jurors  should  serve ; 
and,  as  a  general  rule,  it  is  the  right  of  a  party,  in  having  his  cause 
determined  by  a  jury,  to  have  that  jury  from  a  panel  composed  of 
the  persons  regularly  drawn  and  summoned  under  the  provisions 
of  the  statute,  unless  from  necessity  it  is  otherwise  made  up  ac^ 
cording  to  the  statute.  But  the  question  whether  or  not  a  failure 
no  the  part  of  the  trial  judge  to  require  one  of  such  persons  to 
lerre  on  the  jury,  when  no  adequate  reason  has  been  presented 
why  he  should  not  do  so,  injuriously  aflfects  that  right  of  a  party, 
is  not  so  made  in  this  case  that  it  may  be  specifically  decided. 
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2.  Several  other  grounds  are  set  out  in  the  motion  for  a  new 
trial  as  aflFording  reasons  why  the  judge  erred  in  refusing  to  grant 
the  motion.  None  of  these  are,  in  our  opinion,  sufficient  to  author^ 
ize  a  reversal  of  the  judgment  overruling  the  motion.  As  set  out 
therein,  legal  exceptions,  under  established  rules,  are  not  made  to 
certain  of  the  rulings  complained  of ;  and  therefore  they  can  not  be 
considered,  even  if  erroneous.  Others,  not  subject  to  the  same  ob- 
jection, are  found  not  to  have  been  erroneous.  It  is  alleged  in 
one  of  the  grounds  that  the  court  erred  in  the  manner  in  which  a 
request  to  charge  the  jury  was  given ;  but  under  the  note  relating 
thereto,  appended  by  the  judge,  the  irr^ularity  of  reading  the  re- 
quest and  following  it  with  a  charge,  without  more,  was  not  so 
material  as  to  require  the  reversal  of  the  judgment.  Still  other 
grounds  of  the  motion  were  not  certified  to  be  true,  and  have  not 
been  considered.  An  examination  of  the  brief  of  evidence  in  the 
case  shows  that  there  was  evidence  sufficient  to  sustain  the  con- 
viction ;  and  inasmuch  as  no  error  of  law  is  made  to  appear,  the 
judgment  overruling  the  motion  for  a  new  trial  is 

Affirmed.     All  the  Jtistices  concurring. 


BOSWELL  V.  THE  STATE. 

1.  An  exception  to  the  overruling  of  a  demurrer  to  an  indictment  can  not  be 
lii5  J^  properly  made  in  a  motion  for  a  new  trial. 

'[J4    40       2.  If  an  indictment  is  on  its  face  fatally  defective  because  based  on  an  uncon- 
m  ^  Btitational  statute,  or  on  one  which  for  any  reason  is  not  a  valid  and  subsist- 

U^  S&,         ^^  '*^»  advantage  of  such  a  defect  must  be  taken  by  demurrer  before  plead- 
^  ing  to  the  merits,  or  by  motion  in  arrest  of  judgment  after  verdict. 

8.  An  expert  may  testify  to  an  opinion  of  his  own  derived  from  books. 

4.  The  evidence  authorized  the  verdict,  and  there  was  no  error  requiring  the 
granting  of  a  new  trial. 

Argued  October  22,— Decided  November  S,  1901. 

Indictment  for  poisoning  a  well     Before  Judge  Hart     Putnam 
superior  court.     September  term,  1901. 

M,  F.  Adams  and  J.  W,  Preston,  for  plaintiff  in  error. 

IT.  6.  Zevns,  solicitor-general ,  and  IF,  F.  Jenkins  &  Son,  contra. 

Cobb,  J.    The  accused  was  placed  on  trial  upon  an  indictment, 
based  upon  the  act  of  December  19,  1896  (Acts  1896,  page  84), 
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chaiging  him  with  the  ofifense  of  poisoning  a  well,  and  was  con- 
victed. His  motion  for  a  new  trial  having  been  overruled,  he  ex- 
cepted. 

1.  Upon  arraignment  the  accused  filed  a  demurrer  to  the  indict- 
ment, which  was  overruled.  There  is  no  assignment  of  error  upon 
the  judgment  overruling  the  demurrer,  save  in  the  motion  for  a  new 
trial ;  and  it  is  well  settled  now  that  an  exception  to  a  judgment 
overmling  a  demurrer  to  an  indictment  can  not  be  properly  made 
a  ground  of  a  motion  for  a  new  triaL  Flemister  v.  State,  81  Oa,  768 
{2};Bob8on  v.  State,  83  Ga.  166. 

2.  Complaint  is  made  in  the  motion  for  a  new  trial  that  the  en- 
tire trial  was  void,  for  the  reason  that  the  act  under  which  the  ac- 
cused was  prosecuted  was  unconstitutional,  because  the  body  of  the 
actcontains  matter  which  is  not  referred  to  in  the  title.  If  an  indict- 
moit  fails  to  charge  an  offense  against  the  law,  for  the  reason  that 
the  statute  upon  which  it  is  based  is  unconstitutional,  or  for  any 
other  reason  is  not  a  valid  and  subsisting  law,  such  a  defect  in  the 
indictment  can  be  taken  advantage  of  only  by  demurrer  before 
pleading  to  the  merits,  or  by  motion  in  arrest  of  judgment  after 
verdict  That  an  indictment  charges  no  offense  is  no  reason  for 
granting  a  new  trial  on  that  indictment;  and  for  this  reason  such 
a  defect  in  an  indictment  can  not  be  properly  made  a  ground  of  a 
motion  for  a  new  triaL  See  Eaves  v.  State,  113  Oa.  750  (7),  and 
OSes  cited.  It  is  true  that  in  the  case  of  Wood  v.  State,46  Ga,  322, 
it  was  held  that  a  motion  for  a  new  trial  on  the  ground  that  an  in- 
dictment was  fatally  defective,  though  not  strictly  proper,  would  be 
^istained  under  the  practice  in  this  State.  But  Judge  McCay  in 
the  opinicm  says:  "  We  know  of  no  authority  for  demanding  a  ver- 
dict on  a  bad  indictment.  Under  our  law  the  jury  find  their  ver- 
dict from  their  own  judgment,  and  not  by  direction  from  the  judge. 
We  think,  too,  the  practice  is  a  bad  one.  Perhaps,  on  a  new  indict- 
inent  the  court  might  hold  the  first  indictment  good,  and  an  ac- 
quittal on  it  a  bar.  Under  our  practice  the  motion  for  a  new  trial 
generally  covers  any  ground  that  would  be  good  in  arrest  of  judg- 
mmt  At  least  it  has  long  been  the  practice  to  include  in  a  motion 
{or  a  new  trial  such  exceptions  as  this,  and  we  will  not  disturb  the 
practice,  though  strictly  a  motion  in  arrest  of  judgment  is  the 
prop^  mode  of  getting  at  such  a  defect  as  this,  since  if  the  indict- 
iBCDt  18  bad,  a  new  trial  can  not  be  had  upon  it."     It  is  also  true 
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that  in  the  case  of  Tate  v.  Cowart,  48  Oa.  540,  there  appears  a^ 
statement,  both  in  the  headnote  and  in  the  opinion  of  Mr.  Chief 
Justice  Warner,  to  the  effect  that  when  a  motion  for  a  new  trial 
contains  a  ground  which  would  be  a  proper  ground  of  a  motion  in 
arrest  of  judgment,  the  motion  for  a  new  trial  will  be  treated  as  a 
motion  in  arrest  of  judgment.  Upon  an  examination  of  that  case,  how- 
ever, it  will  be  fqund  that  the  statement  in  the  opinion  was  purely 
obiter,  and  that  the  hetidnote  was  made  by  the  reporter.   It  seems 
that  neither  the  ruling  in  the  Wood  case,  nor  the  dictum  of  Judge 
Warner  in  the  Tate  case,  has  ever  been  followed.  On  the  contrary^ 
in  the  case  of  WhUe  v.  State^  93  Ga.  47,  it  was  distinctly  ruled  that 
defects  in  an  indictment  afford  no  ground  for  a  new  trial,  and  that 
for  matters  affecting  the  real  merits  the  remedy  after  trial  is  by 
motion  in  arrest  of  judgment.      In  the  opinion  in  that  case  Mr. 
Justice  Simmons  distinctly  refers  to  the  Wood  case,  and  calls  atten- 
tion to  the  fact  that  while  an  exception  which  would  be  good  in 
arrest  of  judgment  was  sustained  in  that  case  notwithstanding  it 
was  made  a  ground  of  a  motion  for  a  new  trial,  still  the  practice 
was  distinctly  disapproved  by  the  judge  who  wrote  the  opinion. 
The  ruling  made  in  the  Wood  case  has  never,  so  far  as  we  have  been 
able  to  ascertain,  been  followed ;  and  the  ruling  made  in  the  White 
case  has  been  uniformly  adhered  to,  and  was  distinctly  followed  in 
the  Eaves  case,  dted  above.  It  was  the  unanimous  opinion  of  three 
judges  in  the  White  case,  that  the  ruling  in  the  Wood  case  was 
not  controlling  as  authority ;  and  this  opinion,  "  whether  right  or 
wrong,  has  the  same  binding  force  upon  subsequent  members  of  the- 
court,  as  is  given  any  unanimous  decision  of  the  court"  by  the  law 
now  contained  in  the  Civil  Code,§  5588,  which  declares  thatade-^ 
cision  concurred  in  by  three  judges  can  not  be  reversed  or  materi- 
ally changed,  except  by  a  full  bench,  and  then  only  after  argument- 
had,  in  which  the  decision  is,  by  permission  of  the  court,  expressly 
questioned  and  reviewed.  See, in  this  connection,  Weaver  v.  Carter^ 
101  Ga,  209;  Smith  v.  Ins.  Assn.,  Ill  Ga.  737,  740.      We  are^ 
therefore,  at  liberty  to  treat  the  Wood  case  as  no  longer  binding  as- 
authority ;  and  we  must  regard  the  White  case  as  fixing  the  proper 
rule  of  practice. 

3.  The  State  introduced  as  witnesses  two  physicians,  each  of 
whom  testified  that  in  his  opinion  bluestone  was  a  poisonous  sub- 
stance, but  upon  cross-examination  stated  that  he  had  never  had 
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any  practical  experience  with  cases  of  poisoning  by  bluestone,  but 
derived  his  information  on  the  subject  solely  from  medical  books 
dealing  with  the  subject  of  poisons.  This  evidence  was  objected 
to  upon  the  ground  that  it  was  hearsay,  and  that  an  expert  should 
noc  be  allowed  to  testify  as  to  any  matter  that  did  not  come  within 
the  range  of  his  own  experience.  Books  of  science  and  art  are  not 
admissible  in  evidence  to  prove  the  opinions  of  experts  therein  ex- 
pressed. Cook  V.  Coffey,  103  Oa,  384,  and  cases  cited.  But,  not- 
withstanding the  inadmissibility  of  the  books,  the  opinions  con- 
tained therein  may  come  to  the  jury  through  the  mouth  of  an  expert 
witoess.  Lawson's  Ex.  &  Op.  Ev.  (2d  ed.)  213;  Mayor  v.  Boone, 
93  Ga.  662;  Cen.  R,  Co.  v.  MitcheU,  63  Ga.  173. 

4.  The  motion  for  a  new  trial  contained  several  other  grounds^ 
one  complaiDing  of  the  admission  of  certain  evidence,  but  it  does 
not  aippesT  in  the  motion  what  objection,  if  any,  was  made  to  the 
evid«ice.  Another  ground  complains  of  certain  remarks  made 
by  the  sohcitor-general  in  his  argument,  but  it  does  not  appear 
that  any  exception  was  taken  to  the  argument  at  the  time,  by 
motion  for  mistrial  or  otherwise.  Still  another  ground  of  the  mo* 
tion  complains  that  the  judge  intimated  an  opinion  on  the  evi» 
doice,  but  does  not  set  forth  the  language  complained  of ;  the  ground 
merely  stating  that  the  judge  intimated  an  opinion  by  making  ref- 
erence in  his  charge  to  an  alleged  confession  made  by  the  accused^ 
when  it  was  contended  that  the  accused  had  made  no  confession. 
Under  weU-established  practice,  these  grounds  present  no  assign* 
ments  of  error  with  which  this  comii  can  deal. 

What  has  been  said  disposes  of  all  of  the  grounds  of  the  motion 
for  a  new  trial,  except  that  which  complains  that  the  verdict  ia 
contrary  to  the  evidence.  It  was  argued  with  great  earnestness  by 
ctMxnsel  for  the  plaintiff  in  error  that  the  evidence  did  not  author* 
ize  the  jury  to  find  that  the  water  in  the  well  had  been  poisoned 
W  the  bluestone  which  it  was  claimed  had  been  placed  therein. 
There  was  evid^ice  that  several  persons  were  made  sick  by  drink- 
ing water  from  the  well  after  the  bluestone  had  been  placed  therein^ 
ud  that  this  sickness  was  attended  with  recognized  symptoms  of 
^iowtone  poisoning.  It  is,  therefore,  necessary  to  determine  what 
is  meant  by  the  word  "  poison  "  as  used  in  the  statute.  Applying 
the  fuuiliar  rule,  that  words  must  be  taken  in  their  ordinary  sense, 
^  find  that  the  word  ''poison"  has  been  defined  by  the  lexicogra- 
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phers  and  law-writers  as  follows:  "  An  agent  which,  when  intro- 
duced into  the  animal  organism,  is  capable  of  producing  a  morbid, 
noxious,  or  deadly  effect  upon  it."     Webster's  Int.  Diet.     "  Any 
substance  that  when  taken  into  the  system  acts  in  a  noxious  man- 
ner by  means  not  mechanical,  tending  to  cause  death  or  serious 
detriment  to  health."   Stand.  Diet.   "  A  substance  of  definite  chem- 
ical composition,  which,  when  taken  into  the  living  organism,  is 
capable  of  causing  impairment  or  cessation  of  function."    Bouvier's 
Law  Diet.     Dr.  Wormley  defines  the  term  as  follows :  "  Any  sub- 
stance which,  when  taken  into  the  body,  and  either  being  absorbed, 
or  by  its  direct  chemical  action  upon  the  parts  with  which  [it 
comes]  in  contact,  or  when  applied  externally  and  entering  the  cir- 
culation, is  capable  of  producing  deleterious  effects."     See  Ewell's 
Med.  Jur.  303.     Dr.  Taylor,  in  his  work  on  Medical  Jurisprudence, 
after  stating  that  in  a  restricted  sense  the  term  poison  is  applied 
only  to  those  substances  which  in  small  doses  destroy  life,  observes 
that  this  definition  is  entirely  too  restricted  for  the  purposes  of 
medical  jurisprudence,  and  that  the  quantity  required  to  destroy 
life,  even  if  it  could  be  always  accurately  determined,  can  not  en- 
able us  to  distinguish  a  poisonous  from  a  non-poisonous  substance. 
The  author  then  concludes  by  defining  poison  to  be,  "  a  substance 
which,  when  absorbed  into  the  blood,  is  capable  of  seriously  affect- 
ing health,  or  of  destroying  life."     The  editor  of  the  work  incorpo- 
rates into  this  definition  a  parenthesis,  to  the  effect  that  the  poison 
must  operate  in  the  manner  stated  "by  direct  action."     Taylor's 
Med.  Jur.  71.     See  also  15  Am.  &  Eng.  Enc.  L  (1st  ed.)  248. 
Giving  to  the  word  poison  the  meaning  required  by  the  definitions 
above  quoted,  no  other  conclusion  can  be  reached  than  that  one 
who  introduces  into  a  well  of  water,  in  such  a  quantity  as  to  render 
the  water  when  drunk  seriously  detrimental  to  health,  and  a  serious 
impairment  of  the  organic  functions  of  the  body,  any  substance 
whatever,  is  guilty  of  a  violation  of  the  statute  under  which  the 
accused  was  convicted.    The  evidence  in  the  present  case  warranted 
the  verdict,  and  there  was  no  abuse  of  discretion  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concurring. 
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lie    gft 

Snufovs,  C.  J.     No  error  of  law  was  complained  of,  and  the  evidence  warranted 
the  Teidict.  Judgment  affirmed.     All  the  Justices  concurring. 

Argued  October  21,  -  Dedded  Kovember  6, 1901. 

Indictment    for   riot.     Before    Judge   Adams.     City   court  of 
Dublin.     June  term,  1901. 

Faircloth  &  Blount  and  James  K,  ITines,  for  plaintiflfs  in  error. 
F.  G.  Corker,  solicitor,  contra. 


TURNER  t?.  THE  STATE. 

While  proof  that  an  accused  was  found  recently  after  a  larceny  in  the  possession 
of  stolen  goods  is  a  circumstance  from  which  the  presumption  of  guilt  arises, 
scdBcientiy  strong  to  authorize  a  conviction,  yet  where  the  evidence  shows 
fuch  possesion  not  to  have  been  recent,  and  the  articles  stolen  to  be  of  such 
a  nature  that  they  could  readily  have  passed  from  hand  to  hand,  a  presump- 
tion of  guilt  still  arises,  but  it  is  not,  without  other  evidence,  sufficient  to 
sustain  a  conviction. 
The  trial  judge  erred  in  overruling  the  motion  for  a  new  trial. 

Argned  October  21,  ~ Decided  Morember  6, 1901. 

Indictment  for  larceny  from  the  bouse.     Before  Judge  Harris. 
CStT  court  of  Cartersville.     June  11,  1901. 

Janus  B.  Cont/ers,  for  plaintiff  in  error. 
Samuel  P.  Maddox,  solicitor-general,  contra. 

Little,  J.  Levi  Turner  was  cbarged  with  the  offense  of  larceny 
from  the  house,  in  stealmg  from  the  gin-house  of  W.  H.  Griffin  and 
R.  Eu  Griffin  two  carpenters'  planes.  On  arraignment  he  pleaded 
not  guilty,  and  substantially  the  following  evidence  was  introduced 
oa  behalf  of  the  State :  W.  H.  Griffin  testified  that  his  brother 
and  himself,  composing  the  firm  of  Griffin  Brothers,  did  a  ginning 
as  well  as  a  mercantile  business  at  Kingston,  Ga.  About  three 
months  before  the  trial,  which  was  had  on  September  10,  1900, 
^ritness,  in  company  with  another,  went  to  the  house  of  defendant 
to  search  for  some  stolen  com,  and  while  searching  his  smoke- 
luinBe  witness  found  the  two  patent  planes,  which  he  identified, 
iQMn  a  shelf  therein.     One  was  a  small  plane  and  the  other  a  laige 
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one.  Grifi&n  Brothers  had  two  planes  just  like  these  in  their  gin- 
house,  which  they  had  missed  about  eighteen  months  before  the 
trial.  The  planes  had  been  kept  in  a  box  with  some  bristles  and 
cotton,  and  the  planes  found  had  on  them  bristles  and  cotton  and 
tallow.  There  was  some  excelsior  in  the  smokehouse  of  defend- 
ant where  these  planes  were  found.  Defendant  claimed  that  he 
had  bought  them  in  Rome  on  the  occasion  when  he  helped  Mr. 
Kitchens  move  to  that  city,  and  denied  having  stolen  them,  at  the 
time  they  were  found.  There  was  no  private  mark  on  them,  and 
witness  declined  to  swear  positively  that  the  planes  were  those 
which  were  lost,  but  said  that  they  were  like  them ;  that  there  were 
a  great  many  other  planes  like  those  which  belonged  to  witness  and 
bis  brother.  Another  witness  testified  that  he  had  worked  for 
Griffin  Brothers,  and  identified  the  planes  as  being  those  that  had 
belonged  to  them,  though  he  said  there  was  no  private  mark  by 
which  he  could  identify  them  from  others  of  the  same  make.  Kitch- 
ens testified  that  after  defendant  was  arrested  he  had  asked  him. 
Kitchens,  how  long  it  had  been  since  he  (defendant)  had  helped  to 
move  to  Rome,  and  he  told  defendant  it  was  in  the  year  1894 ;  that 
defendant  and  another  negro  did  help  him  to  move  to  Rome  in  the 
fall  of  that  year;  that  he  gave  them  some  money  with  which  to 
buy  a  pint  of  whisky ;  and  that  defendant  did  not  buy  any  planes 
Ht  that  time.  A  witness  testified  that  in  1897  the  accused  was  in 
possession  of  two  planes  just  like  the  two  before  the  jury;  that 
they  were  new  and  of  the  same  make ;  that  defendant  was  ''a  sort 
of  cobbler  of  a  workman,"  and  owned  other  planes  at  the  time  he 
saw  the  ones  like  these.  In  his  statement  the  defendant  said  that 
he  bought  the  planes  in  Rome  in  1896,  and  that  he  did  not  buy 
them  when  he  helped  Mr.  Kitchens  move  to  that  city.  The  jury 
returned  a  verdict  of  guilty.  The  defendant  made  a  motion  for  a 
new  trial  on  a  number  of  grounds,  which  being  overruled  he  ex- 
cepted. 

A  reversal  of  the  judgment  is  asked,  because,  it  is  insisted,  the 
evidence  was  not  sufficient  to  support  the  verdict;  and  because  the 
court  erred  in  giving,  under  the  facts  of  this  case,  the  following 
charge  to  the  jury :  ''  The  State  contends  that  the  defendant  was 
found  in  the  recent  possession  of  the  property  allied  to  have  been 
stolen.  Now  as  to  whether  this  possession  of  the  defendant  was 
recent  or  not  is  a  question  of  fact  which  you  are  to  determine.    If 
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you  find  that  the  property  was  stolen  then  I  charge  you  that  you 
would  be  authorized  to  infer  the  guilt  of  defendant  from  such  pos- 
session, if  you  find  that  his  possession  of  the  property  was  recent, 
unless  he  explained  his  possession  to  your  satisfaction."     Assum- 
ing that  the  principles  of  law  incoi-porated  in  this  charge  are  sound, 
the  evidence  did  not  warrant  a  finding  as  a  matter  of  fact  that  the 
poperty  was  in  the  possession  of  the  accused  recently  after  the  lar- 
ceny was  committed.      It  was  ruled  by  this  court  in  the  case  of 
Calhway  v.  State,  111  Ga.  832,  that,  "  While  recent  possession  of 
stolen  goods  unexplained  will  justify  a  conviction  for  larceny,  the 
mere  possession  of  the  goods  several  months  subsequent  to  the  time 
they  were  alleged  to  have  been  stolen  and  a  failure  to  satisfactorily 
account  for  such  possession  will  not  alone  authorize  a  conviction." 
The  question  of  the  recency  of  the  possession  of  goods  which  have 
been  stolen  is  a  very  important  one  in  determining  the  guilt  of  one 
charged  with  larceny,  where  such  possession  alone  is  relied  on  for 
a  con^iction.      It  does  not  necessarily  follow  that  because  one  is 
found  in  the  possession  of  stolen  goods  he  is  a  thief,  but  the  fact 
that  he  was  so  found  is  a  circumstance  which  may  always  go  to 
the  jury.    Proof  of  such  possession  under  certain  circumstances  will 
authorize  a  conviction;   under  others  it  will  not.      This  court  has 
in  a  number  of  cases  ruled  that  where  recent,  absolute,  and  unex- 
I^ained  possession  is  shown  to  exist  immediately  after  a  theft,  it  is 
almost  conclusive  of  guilt ;  and  that  where  indicatory  evidence  on 
collateral  points  is  added  to  the  fact  of  recent  possession  of  the 
alden  property,  it  will  support  a  conviction.     Jones  v.  State,  105 
Gn.  649,  citing  many  cases.      In  the  case  of  McAfee  v.  State,  68 
Ga,  823,  this  court  ruled  that  the  nearer  the  possession  to  the  time 
of  the  larceny  the  stronger  will  be  the  inference  of  guilt.     In  the 
pn^ent  case  evidence  of  the  fact  that  the  goods  allied  to  have 
teen  stolen  were  found  in  the  possession  of  the  defendant  some  fif- 
teen months  after  the  larceny  was  alone  relied  on  to  establish  his 
guilL     The  property  being  personal,  and  of  easy  transmission  from 
one  to  another,  such  possession,  while  a  circumstance  pointing  to 
his  guilt,  was  not  of  itself  sufl&cient  to  justify  a  conviction.      Had 
k  been  recent,  a  different  rule  would  prevail.      Nor  can  it  be  re- 
ified that  the  jury  should  determine  whether  such  possession  was 
wcent  or  not  when  applied  to  a  case  of  larceny,  for  the  purpose  of 
caiaing  the  presumption  of  guilt,  when  there  is  no  evidence  that 
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possession  was  in  fact  recent.  The  very  reason  of  the  rule  which 
authorizes  the  presumption  would  be  rendered  nugatory,  if  a  posses- 
sion which  was  in  fact  not  recent  could  be  determined  to  be  other- 
wise. We  must  therefore  rule,  that  while  there  was  evidence  to 
show  that  the  accused  was  in  possession  of  the  stolen  goods  in  this 
case,  and  while  such  evidence  was  a  circumstance  from  which  a 
presumption  of  his  guilt  might  arise,  as  a  matter  of  fact  the  posses- 
sion under  the  evidence  in  the  present  case  was  not  recent,  and 
not  being  so,  the  presumption  of  his  guilt  was  not  concluded  by 
such  possession ;  and  that  in  aU  cases  where  such  possession  is  re- 
lied on  to  establish  guilt,  it  must  either  be  shown  to  have  been  re- 
cent, or  else  it  must  be  strengthened  by  other  evidence.  The  trial 
judge  erred  in  overruling  the  motion  for  a  new  trial ;  and  the  judg- 
ment is  JReversed.     All  the  Justices  concurring. 


KNIGHT  V.  THE  STATE. 

1.  A  conversation  between  a  husband  and  wife,  though  intended  to  be  confiden- 
tial, may,  whenever  relevant,  be  proved  by  one  who  overheard  it ;  and  it  is 
relevant  in  a  trial  for  murder  when  it  discloses  that  the  wife  charged  the  hus- 
band with  having  committed  the  homicide  and  that  he  made  a  reply  which 
could  reasonably  be  construed  as  an  admission  that  he  did  the  killing. 

2.  If  the  admissibility  of  testimony  as  to  the  making  of  a  given  declaration  de- 
pends upon  whether  or  not  it  was  heard  by  a  party  to  the  case  on  trial,  and 
this,  under  the  evidence,  is  a  matter  of  doubt,  it  is  not  erroneous  to  aUow 
proof  of  the  declaration  and  instruct  the  jury  to  disregard  it  if  they  believe 
the  party  did  not  hear  it  Aside  from  what  is  said  above,  the  declaration 
here  referred  to  was  i^parently  admissible  as  a  part  of  the  res  gestse. 

8.  A  witness  sought  to  be  impeached  by  proof  of  contradictory  statements  can 

not  be  supported  by  proof  that  he  made  elsewhere  other  statements  in  har« 

mony  with  his  testimony  on  the  stand. 
4.  Though  in  a  given  case  it  may  not  be  impropriate  to  charge  upon  the  law  of 

alibi,  so  doing  is  not  cause  for  a  new  trial  when  it  appears  that  the  accused 

was  not  thereby  injured. 
6.  It  is  proper  not  to  charge  upon  the  law  of  confessions  when  there  is  no  proo£ 

that  a  confession  was  made. 

6.  Failure  by  the  judge  to  i^ply  a  rule  of  evidence  to  the  testimony  of  a  pax'- 
ticular  witness  is  not,  in  the  absence  of  a  request  so  to  do,  erroneous. 

7.  There  was,  ui  the  present  case,  nothing  calling  for  a  charge  upon  the  law  of 
manslaughter. 

8.  A  judge  should  not,  in  charging  upon  the  prisoner's  statement,  say  to  tlie 
jury,  '•*'  that  statement  is  in  no  sense  binding  on  you  *%*  but  the  use  of  this  expre«> 
sion  will  not  be  treated  as  cause  for  a  new  trial,  when  the  charge  on  tlxi^ 
subject  is  in  other  respects  full,  clear,  and  accurate,  and  it  is  manifest  tlm,^ 
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the  jury  correctly  apprehended  what  were,  under  the  statute,  their  right  and 
duty  with  respect  to  the  statement. 
9.  There  was  ample  evidence  to  warrant  the  verdict ;  and  the  grounds  of  the 
motion  for  a  new  trial  predicated  on  newly  discovered  evidence  do  not,  imder 
the  established  rules,  authorize  the  granting  of  another  hearing. 

Argued  October  21  .—  Decided  November  6, 1901. 

Indictment  for  murder.  Before  Judge  Harris.  Meriwether 
superior  court.     February  term,  1901. 

IV.  &  Howell,  Allen  <&  Timiger,  and  McLaughlin  &  Jones,  for 
plaintiff  in  error.  J,  M.  Terrell,  attorney-general,  T.  A,  Atkinson, 
soUcitor-general,  and  J.  R,  Terrell,  contra. 

Lumpkin,  P.  J.  The  plaintiff  in  error  was  convicted  of  the  mur- 
der of  Sol.  Owens,  made  a  motion  for  a  new  trial,  and  excepted  to 
the  overruling  thereof.  It  was  insisted  io  behalf  of  the  accused 
that  the  killing,  which  was  done  with  a  pistol,  was  not  his  act  but 
that  of  one  Alex.  Finley. 

1.  The  court  admitted,  over  the  objection  of  counsel  for  the  ac- 
cused, the  testimony  of  certain  witnesses  to  the  effect  that  the  wife 
of  the  accused  said  to  him,  shortly  after  the  killing,  "  You  have  shot 
big  Bud"  (meaning  the  deceased),  to  which  he  replied,  "He  wasn't 
hurt  much.**  This  testimony  was  objected  to  on  the  ground  that 
it  related  to  a  confidential  communication  between  husband  and 
wife,  and  that  her  sayings  were  not  admissible  against  him.  It  is 
true  that  the  Civil  Code,  §  5198,  declares:  "  There  are  certain  ad- 
missions and  communications  excluded  from  public  policy,"  and, 
among  them,  **  commimications  between  husband  and  wife."  But 
the  meaning  of  this  provision  simply  is  that  neither  of  the  married 
pair  will  be  permitted  to  testify  as  a  witness  concerning  such  com- 
nianications,  or  to  furnish  to  another,  for  the  purpose  of  being  in- 
troduced in  evidence,  writings  of  any  kind  received  under  the  seal 
of  confidence  during  coverture.  This  section  of  our  code  was  not 
ioteoded  to  forbid  one  who  overhears  a  conversation  between  hus- 
band and  wife  from  testifying  with  respect  to  the  same.  If  they 
are  QDSuecessfuI  in  keeping  secret  that  which  they  intend  each  other 
akall  80  regard,  the  mere  fact  that  they  did  so  intend  will  not  ren- 
der incompetent  the  testimony  of  an  outsider.  See,  in  this  con- 
iwrtion,  19  Am.  &  Eng.  Enc.  Law,  154;  1  Whart.  Ev.  (3d  ed.) 
|427;   1  Gr.  Ev.  (16th  ed.)  §254,  p.  392.     The  wife  was  not,  in 
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the  present  instance,  competent  to  testify  for  or  against  her  husband. 
Penal  Code,  §  1011,  par.  4.  But  an  admission  of  an  incriminating 
nature  made  by  the  husband  to  and  in  the  presence  of  the  wife,  in 
response  to  something  said  by  her  to  him,  was  certainly  relevant, 
and  any  stranger  who  overheard  the  conversation  was  competent  to 
testify  in  r^ard  thereto.  She  charged  him  with  the  commission 
of  the  homicide ;  and  his  reply,  "He  wasn't  hurt  much,"  is  suscep- 
tible of  the  construction  that  he  practically  admitted  the  shooting. 
What  she  said  was  clearly  relevant,  as  tending  to  explain  the  mean- 
ing of  his  response  thereto. 

2.  Error  is  assigned  upon  the  refusal  of  the  court  to  rule  out  the 
testimony  of  a  witness  that,  "immediately  after  the  pistol  fired, 
SoL  Owens  asked,  *  Who  in  the  hell  was  that  shot  me?*  and  Will 
Strahan  spoke  and  says  that  it  was  Enos  Knight  shot."  A  review 
of  aU  the  evidence  in  the  case  leaves  it  imcertain  whether  the  re- 
mark of  Strahan  was  or  was  not  made  in  the  hearing  of  the  ac- 
cused, though  the  jury  might  properly  have  inferred  that  he  heard 
it.  With  regard  to  this  matter  the  court  instructed  the  jury  that 
unless  they  believed  the  accused  did  hear  what  Strahan  said,  they 
should  not  consider  the  testimony  above  mentioned.  We  can  not, 
therefore,  see  that  any  injury  to  the  accused  resulted;  and  more- 
over, the  exclamation  of  Strahan  was,  apparently,  admissible  as  a 
part  of  the  res  gestae  of  the  homicide. 

3.  During  the  progress  of  the  trial  the  State  undertook  to  dis- 
credit the  testimony  of  one  Lee  Dixon  by  showing  that  he  had 
made  statements  contradictory  to  what  he  testified  to  on  the  stand. 
The  defense  sought  to  support  this  witness  by  proof  that  he  had  made 
statements  elsewhere  which  were  in  harmony  with  his  testimony. 
The  court  was  clearly  right  in  refusing  to  allow  this  to  be  dona 

4.  A  correct  charge  on  the  law  of  alibi  was  given  by  the  judge. 
The  complaint  is  made,  however,  that  there  was  no  evidence  call- 
ing for  such  a  charge,  and  that  the  accused  did  not  set  up  alibi  as 
one  of  his  defenses.  The  record  discloses  that  there  was  some  tes- 
timony tending  to  show  that  at  the  time  the  fatal  shot  was  fired, 
the  accused  was  twenty-five  or  more  yards  distant  from  the  exact 
spot  where  the  shooting  took  place.  This  was,  we  think,  hardly 
sufficient  to  warrant  a  charge  on  the  subject  of  alibi,  but  we  fail  to 
perceive  how  the  giving  of  the  instruction  complained  of  could 
have  operated  to  the  prejudice  of  the  accused.     The  main  and  cou- 
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trolling  issue  in  the  case  was  whether  or  not  he  or  Alex.  Finley 
fired  the  fatal  shot.  At  least  four  witnesses  testified  positively  that 
the  footing  -was  done  by  the  accused,  and  a  number  of  witnesses 
introduced  in  his  behalf  testified  it  was  done  by  Finley.  The  jury 
evidently  believed  the  witnesses  for  the  State,  and  we  have  no  reason 
to  fear  that  in  reaching  this  conclusion  the  jury  was  misled  or  im- 
properly influenced  by  the  charge  of  the  court  upon  the  law  of  alibi 

5.  Error  is  assigned  upon  the  failure  of  the  court  to  charge  as 
follows :  "  All  admissions  should  be  scanned  with  care,  and  coufes- 
aiona  of  guilt  should  be  received  with  great  caution.  A  confession 
uncorroborated  by  other  evidence  will  not  justify  a  conviction." 
There  was  no  evidence  of  any  confession ;  none,  indeed,  of  an  in- 
criininating  admission,  save  the  reply  of  the  accused  to  the  charge 
made  against  him  by  his  wife,  commented  upon  above.  If,  there- 
fore, the  judge  had  given  such  a  charge  as  that  quoted,  he  would 
lave  committed  grave  error,  and  doubtless  counsel  for  the  plaintiff 
in  error  would  be  here  complaining  of  the  same. 

6.  The  brief  of  evidence  discloses  that  the  accused  made  an  effort 
to  impeach  certain  witnesses  testifying  against  him,  and  that  the 
State  offered  testimony  with  a  view  to  discrediting  other  witnesses 
IntiodQced  in  his  behalf.  The  presiding  judge,  in  his  charge  to  the 
jury,  correctly  stated  to  them  the  law  with  reference  to  the  im- 
peachment of  witnesses.  Complaint  is  made  that  the  court  did  not, 
of  its  own  motion,  go  further  and  expressly  caution  the  jury  not  to 
consider  evidence  introduced  by  the  State  to  impeach  one  William 
Dixon,  a  witness  for  the  accused,  for  any  purpose  other  than  to  de- 
termine  **  what  credit  his  evidence  was  entitled  to."  A  similar  com- 
plaint is  made  with  reference  to  the  failure  of  the  court  to  charge 
concerning  certain  evidence  offered  on  the  part  of  the  State  to  im- 
peadi  another  witness  testifying  in  behalf  of  the  accused.  Clearly, 
it  was  not  incumbent  upon  the  court,  in  the  absence  of  a  special 
request,  to  undertake  to  apply  to  the  testimony  going  to  the  dis- 
credit of  these  particular  witnesses  the  rules  of  law  which  had  been 
given  with  reference  to  the  impeachment  of  witnesses  generally. 
Doubtless,  if  a  request  so  to  do  had  been  presented,  it  would  have 
received  proper  attention. 

7.  It  is  further  insisted  that  "the  court  erred  in  not  charging  the 
law  of  voluntary  manslaughter  and  the  different  grades  of  man- 
ikngfater."     A  careful  examination  of  the  brief  of  evidence  dis- 
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closes  that  the  person  who  actually  committed  the  homicide  was 
guilty  of  no  less  a  crime  than  that  of  murder.  Indeed,  there  was 
in  proof  not  the  slightest  circumstance  upon  which  a  jury  could 
properly  base  a  finding  of  manslaughter,  voluntary  or  involuntary. 

8.  Exception  is  taken  to  the  following  charge  of  the  court:  "The 
defendant  denies  in  this  case  that  he  killed  Sol.  Owens.      In  sup- 
port, gentlemen,  of  his  defense,  he  has  submitted  to  you,  under  the 
permission  of  the  law,  a  statement  which  is  not  under  oath,  and 
that  statement  is  in  no  sense  binding  upon  you.     The  law  declares 
you  may  deal  with  his  statement  as  you,  the  jury,  see  proper,  as 
you  think  right.    You  are  authorized,  gentlemen,  to  believe  the  en- 
tire statement  of  the  defendant,  if  you  think  it  is  right ;  or,  on  the 
other  hand,  you  are  authorized  to  totally  disbelieve  every  word  of 
it,  if  you  think  that  is  right.  You  may  believe  one  part  of  his  state- 
ment and  disbelieve  the  other  part,  if  you  think  that  is  the  right 
way  to  deal  with  it;  and  you  may  believe  the  statement  of  the  de- 
fendant in  preference  to  the  sworn  testimony,  if  you  think  that  is 
right."     One  expression  only  in  this  charge  is  allied  to  be  errone- 
ous, to  wit:  "that  statement  is  in  no  sense  binding  upon  you." 
While  we  do  not  think  this  expression  should  have  been  used,  we 
can  not  agree  with  counsel  that  its  effect  was  to  "practically  with- 
draw from  the  jury  the  consideration"  of  the  prisoner's  statement. 
Evidently,  the  judjge  only  meant,  and  the  jury  must  have  under- 
stood, that  this  statement  was  not  binding  upon  them  in  the  sense 
that  they  were  obliged  to  base  their  finding  upon  it.     They  were 
distinctly  informed  that  they  were  at  liberty  to  believe  the  whole 
or  any  part  of  it,  if  they  saw  proper,  "in  preference  to  the  sworn 
testimony ;"  and  we  entertain  no  doubt  that  they  fully  understood 
how  they  were  authorized  by  law  to  r^ard  it.      Nevertheless,  we 
take  this  occasion  to  repeat  that  it  would  be  better  practice  if  our 
brethren  of  the  trial  bench,  in  charging  upon  this  subject,  would 
confine  themselves  to  the  language  of  the  statute  with  reference 
thereto. 

9.  We  have  dealt  with  all  of  the  grounds  of  the  motion  for  a 
new  trial  which  are  verified  by  the  judge's  certificate,  save  only  the 
general  grounds  and  certain  others  predicated  upon  newly  discov- 
ered evidence.  In  view  of  the  fact,  mentioned  above,  that  at  least 
four  witnesses  testified  they  saw  the  accused  fire  the  fatal  shot,  the 
conclusion  reached  by  the  jury  that  he  was  the  person  who  com- 
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mitted  the  homicide  was  fully  supported  hj  evidence ;  and,  as  has 
been  said,  the  circumstances  under  which  the  killing  was  done 
made  the  crime  one  of  murder.  The  newly  discovered  evidence  re- 
lated exclusively  to  the  impeachment  of  witnesses ;  and,  moreover, 
was  met  by  an  amply  satisfactory  counter  showing.  On  the  whole, 
we  find,  after  a  careful  study  of  the  case,  no  cause  for  setting  aside 
the  judgment  denying  the  accused  a  new  trial. 

Judgment  ajitined.     All  the  Justices  concurring. 


IvEY  V.  The  State. 


Soooira,  C.  J.    No  error  of  law  was  committed,  and  the  evidence  authorized 
the  Teidict.  Judgment  affirnxed.    AU  the  Justices  concurring. 

Submitted  October  21,  —  Decided  Norember  6, 1901. 

Indictment  for  assault  and  battery.     Before  Judge  Nottingham. 
City  court  of  Macon.     June  term,  1901. 

John  R.  Cooper,  for  plaintiff  in  error. 
WiUiam  Brunson,  solicitor-general,  contra. 


theus  v.  the  state 

One  who  comes  Into  this  State  and  employs  on  his  own  behalf  laborers  to  work 
U>T  him  outside  this  State  is  not  an  ^^  emigrant  agent  *^  within  the  meaning  of 
the  law  imposing  a  tax  upon  such  agents. 

Argued  October  21,—  Decided  Korember  6, 1901. 

Accusation  of  misdemeanor.  Before  Judge  Bower.  City  court 
of  Beinbridge.     June  term,  1901. 

As  to  what  constitutes  being  engaged  in  or  doing  business  so  as 
to  make  the  business  or  occupation  subject  to  taxation,  see  Kimmel 
T.  Americus,  105  Ga.  694;  Weaver  v.  State,  89  Ga.  639;  25  Am. 
4  Eng.  Enc.  L  (1st  ed.)  486;  5  Am.  &  Eng.  Enc.  L.  (2d  ed.)  72; 
State  V.  Kay  (N.  C),  and  notes,  14  L.  E.  A.  529;  In  re  Houston 
<r.  a  C.  C),  Id.  719;  State  v.  Morehead  (S.  C),  26  L  E.  A.  585; 
Bryant  v.  State,  46  Ala.  302  ;  Espy  v.  State,  47  Ala.  538 ;  U.  S.  v. 
Fisk,  70  U.  a  445 ;  Warren  v.  Shook,  91  U.  S.  711. 

Donalson  &  Fleming  and  W.  0.  Mvlkey,  for  plaintiflf  in  error. 
AUtrt  H.  Russell,  solicitor,  contra. 
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Lewis,  J.  The  plaintiff  in  error  was  tried  in  the  city  court  of 
Bainbridge,  upon  an  accusation  charging  that  on  a  named  day  he 
"  did  engage  in  hiring  laborers  in  this  State,  to  be  employed  beyond 
the  limits  of  the  same,  without  going  before  the  ordinary  of  said 
[Decatur]  county  and  registering  his  name  and  place  of  business  as 
required  by  law."  There  was  no  attempt  to  contradict  the  wit- 
nesses for  the  State,  who  swore  that  the  defendant  had  hired  two 
negro  laborers  in  Decatur  county  to  go  to  his  farm  in  Alabama  and 
work  turpentine  for  him,  and  had  attempted  to  hire  others  for  the 
same  purpose.  There  was  no  evidence  that  he  was  engaged  in  the 
business  of  an  emigrant  agent,  or  that  he  had  acted  for  any  person 
other  than  himself  in  hiring  the  laborers  whom  he  secured  and  at- 
tempted to  secure.  On  this  evidence  the  jury  returned  a  verdict 
of  guilty.  The  defendant's  motion  for  a  new  trial  was  overruled^ 
and  he  excepted. 

In  the  case  of  Williams  v.  Fears,  110  Oa,  584,  will  be  found  an 
exhaustive  and  able  discussion  of  the  meaning  of  the  term  "emi- 
grant agent"  as  used  in  the  general  tax  act  of  1898,  under  which 
the  accusation  in  this  case  was  brought.  An  emigrant  agent  was 
there  defined  as  "a  person  engaged  in  hiring  laborers  in  this  State, 
to  be  employed  beyond  the  limits  of  the  sama"  See  also,  to  the 
same  effect,  Vamer  v.  State,  110  Ga.  596.  To  be  engaged  in  a 
work,  in  the  sense  contemplated  by  acts  imposing  taxation,  would 
seem  to  necessarily  imply  that  the  person  so  engaged  must  make 
that  work  his  business  or  occupation.  Giving  the  language  this 
construction,  which  we  think  is  not  only  fair  but  necessary,  the 
plaintiff  in  error  was  not  shown  to  have  been  "  engaged  "  in  hiring 
laborers  in  this  State  to  be  employed  beyond  the  limits  of  the  same. 
It  is  not  claimed  that  he  was  an  agent  at  all,  nor  that  he  made  the 
hiring  of  laborers  in  any  sense  his  business  or  occupation.  The 
legislative  enactment  imposing  a  tax  upon  emigrant  agents  and 
providing  a  penalty  for  the  failure  to  register  and  pay  such  tax  was 
clearly  intended  to  apply  to  persons  who,  as  agents  of  others,  make 
it  their  business  to  hire  laborers  in  this  State  to  be  sent  beyond  the 
limits  of  the  State  and  there  employed  by  others.  To  extend  its 
application  to  a  resident  of  another  State  who,  being  in  this  State^ 
incidentally  employs  laborers  on  his  own  behalf  to  work  for  him 
beyond  the  limits  of  this  State,  would  be  entirely  unwarranted.  It 
follows  from  the  foregoing  that  the  verdict  finding  the  defendant- 
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guilty  was  contrary  to  law  and  the  evidence,  and  should  have  been 
set  aside  on  motion  for  new  trial. 

Judgment  reversed.     All  the  Jtcstices  concurring. 


Varner  et  al.  v.  State. 

Lewis,  J.  The  evidence  created  only  a  bare  suspicion  against  the  accused,  and 
pointed  no  more  strongly  to  their  guilt  than  to  that  of  several  other  persons 
who  bad  equal  knowledge  of  the  wbereaboutA  of  the  stolen  money  and  equal 
opportunity  to  steal  it.  The  court  therefore  erred  in  not  granting  a  new  trial 
on  the  grounds  that  the  verdict  was  contrary  to  law  and  the  evidence. 

Judgment  reversed.     All  the  Jtutices  concurring. 

Argued  October  21,  —  Decided  November  6, 1901. 

Accusation  of  larceny.     Before  Judge  Hammond.     City  court 
of  Griffin.     June  term,  1901. 

/.  A.  Darsey  and  T.  E,  Patterson^  for  plaintiff  in  error. 
0,  H,  P.  Slaton  and  F.  D,  Dismukey  contra. 


Lewis  r.  The  State. 


Lewis,  J.  1.  There  is  nothing  in  the  record  to  indicate  that  the  court  below 
miastated  the  contention  of  the  solicitor-general  on  the  trial  of  the  case. 

1  The  evidence  was  sufficient  to  warrant  the  yerdict  finding  the  accused  guilty 
of  voluntary  manslaughter,  and  the  court  did  not  err  in  overruling  the  motion 
for  a  Dew  trial.  Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  22,  —  Decided  November  6, 1901. 

Indictment  for  murder.     Before  Judge  Evans.     Screven  supe- 
rior court-     May  term,  1901. 

Oliver  &  Overstreet,  for  plaintiff  in  error. 
B.  T.  Rawlings,  solicitor-general,  contra. 


Brown  v.  The  State. 


LcvpKJv,  p.  J.     There  was  no  error  at  the  trial,  and  the  verdict  was  fully  war- 
noted  by  the  evidence.    The  case  presents  no  new  or  unsettled  question. 
Judgment  affirmed.     All  the  Justices  concurring. 

Submitted  October  21,—  Decided  November  6, 1001. 
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Indictment  for  assault  with  intent  to  rape.     Before  Judge  Butt. 
Harris  superior  court.     April  term,  1901. 

Henry  C.  Cameron,  for  plaintiff  in  error. 
S.  P.  Oilbert,  soltcitor-genercd,  contra. 


114  IBi  ROBINSON  V,  THE  STATK 

m  515) 

,'114    m 

\\i7  2m         1.  In  chaiig:iiig  the  jury  on  the  subject  of  what  is  circumstantial  evidenoe  it  is 

114    M  not  error  to  define  direct  evidence. 

^^^  ^         2.  When  in  the  trial  of  a  case  founded  solely  on  circumstantial  evidence  the  court 
in  its  charge  to  the  juiy  covers  in  a  general  way  all  the  rules  to  be  followed 
in  determining  cases  founded  upon  circumstantial  evidence,  if  amplification 
of  such  rules  is  desired,  written  requests  therefor  should  be  made. 
8.  In  the  trial  of  one  charged  with  the  murder  of  a  female,  evidence  showing  that 
when  the  body  of  the  deceased  was  found  it  was  in  such  a  condition  that  prob- 
ably a  rape  had  been  committed,  is  admissible  as  a  circumstance  to  show  the 
motive  which  actuated  the  slayer. 
4.  In  the  absence  of  a  written  request  so  to  do,  it  is  not  error  for  the  trial  judge 
to  fail  to  charge  the  law  of  a  theory  of  the  case  presented  solely  by  the  pris- 
oner's statement. 
6.  The  evidence  authorized  the  verdict,  and  the  court  did  not  abuse  its  discre- 
tion in  refusing  to  grant  a  new  trial. 

Sabmitted  October  22,  —  Decided  NoTember  6, 1901. 

Indictment  for  murder.  Before  Judge  Hart  Laurens  superior 
court.     July  term,  1901. 

E.  L.  Stephe7is  and  B.  B.  Blount,  for  plaintiff  in  error.  J.  M. 
Terrell,  attorney-general,  and  H.  6,  Levns,  solicitor-yeneral,  contra. 

Cobb,  J.  The  accused  was  placed  on  trial,  charged  with  the 
offense  of  murder,  and  upon  being  convicted  was  sentenced  to  death. 
He  made  a  motion  for  a  new  trial,  which  was  overruled,  and  lie 
excepted. 

1.  The  court  in  its  charge  to  the  jury  gave  the  definition  of  di- 
rect evidence.  It  is  alleged  that  this  was  error  and  was  calculated  to 
mislead  the  jury,  inasmuch  as  the  case  was  one  depending  entirely 
upon  circumstantial  evidence.  It  is  almost  impossible  to  explain 
to  a  jury  what  is  circumstantial  evidence  without  at  the  same  time 
explaining  what  is  direct  evidence.  In  this  way  only  can  the  dif- 
ference between  the  two  classes  of  evidence  be  distinctly  impressed 
upon  the  minds  of  the  jury.     Upon  an  examination  of  the  judge's 
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diaige  it  is  apparent  that  he  used  the  definition  of  direct  evidence 
for  the  purj>ose  above  indicated,  and  there  was  no  error  in  so  doing. 
2.  Complaint  is  made  that  the  court  failed  to  fully  explain  to 
the  jury  the  rules  they  were  to  be  governed  by  in  a  case  founded 
£oleIy  on  circumstantial  evidence.  While  the  charge  is  not  as  full 
^  it  might  have  been  in  reference  to  the  rules  governing  in  cases 
of  drcumstaDtial  evidence,  still  it  referred  in  a  general  way  to  such 
roles,  and,  when  taken  as  a  whole,  we  can  not  say  that  there  was 
aDything  therein  which  was  calculated  to  mislead  the  jury.  Its  ef- 
fect could  not  have  been  otherwise  than  to  inform  the  jury  that  the 
circumstances  relied  on  for  conviction  must  not  only  be  of  a  charac- 
ter to  show  beyond  a  reasonable  doubt  the  connection  of  the  accused 
with  the  perpetration  of  the  crime  charged,  but  they  must  also  be  of 
aich  a  character  as  to  exclude  every  other  reasonable  hypothesis. 
If  any  fuller  explanation  of  the  rules  of  circumstantial  evidence  had 
been  desired,  a  request  in  writing  should  have  been  made  to  that 
^ect     See  Smith  v.  Mfg,  Co.,  112  Oa.  680  (2). 

3.  Error  is  assigned  upon  the  admission  of  testimony  showing 
the  condition  in  which  the  body  of  the  deceased  (a  female)  was 
when  found,  such  condition  indicating  that  probably  a  rape  liad 
been  committed.  The  objection  to  this  testimony  was  that  it  was 
irrelevant,  as  the  accused  was  not  charged  with  rape.  The  evi- 
dence was  not  inadmissible  for  the  reason  assigned,  or  for  any  other 
reason.  It  was  properly  admitted  as  a  circumstance  to  show  the 
motive  which  prompted  the  slayer. 

4.  Error  is  further  assigned  upon  the  failure  of  the  judge  to 
cfaai^  the  jury  on  a  theory  of  the  case  arising  solely  from  the  pris- 
oner's statement.  It  has  been  repeatedly  held  that,  in  the  absence 
of  an  appropriate  written  request,  it  is  not  error  to  fail  to  charge  the 
law  of  a  theory  of  the  'case  which  has  for  its  foundation  only  the 
statement  of  the  accused.  Baker  v.  StatCy  111  Oa.  141,  143,  and 
cases  dted;  JRagland  v.  StaUy  Id.  211;  Qay  v.  State,  Id.  649,  and 
cases  cited. 

5.  The  evidence,  though  entirely  circumstantial,  was  sufficient  to 
authorize  the  verdict,  and  the  discretion  of  the  trial  judge  in  refus- 
ii^  to  grant  a  new  trial  will  not  be  controlled. 

Judgment  affirmed.     All  the  Jvstice$  concurring. 
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HARDIN  V.  THE  STATK 

There  being  no  evidence  that  the  profane  language  alleged  to  have  been  used  hy 
the  defendant  in  the  presence  of  females  was  without  provocationt  or  that 
the  defendant  knew  of  the  proximity  of  the  females,  his  conviction  was  con- 
trary to  law. 

Submitted  October  22,  —  Decided  November  6,  1901. 

Petition  for  certiorari  Before  Judge  Reagan.  Monroe  superior 
court.     August  3,  1901. 

Persons  &  Persons,  for  plaintiff  in  error. 

0.  IT,  B,  Bloodvxtrth,  solicitor-general,  contra. 

Lewis,  J.  The  plaintiff  in  error  was  convicted,  in  the  dty  court 
of  Forsyth,  of  the  offense  of  using  obscene  and  profane  language  in 
the  presence  of  females.  The  judge  of  the  superior  court  of  Mon* 
roe  county  refused  to  sanction  his  petition  for  certiorari,  and  he 
brought  the  case  to  this  court  by  bill  of  exceptions.  There  is  no 
conflict  in  the  evidence  appearing  in  the  petition  for  certiorari  Sev- 
eral witnesses  for  the  State  swore  that  on  the  occasion  of  a  Christ- 
mas-tree gathering  in  Monroe  county,  after  the  exerdses  were  over, 
a  number  of  those  present  went  outside  the  building  where  the  ex- 
ercises were  held,  for  the  purpose  of  hitching  up  their  teams  to  re- 
turn home.  In  the  party  were  three  ladiea  The  defendant  passed 
by  where  they  were  and  went  a  distance  of  fifty  or  seventy-five 
yards  in  the  direction  of  a  gin-house.  There  were  others  ¥rith  the 
defendant,  and  when  they  got  to  the  gin-house  the  defendant  was 
distinctly  heard  to  use  certain  profane  language.  The  profanity  was 
used  in  a  loud  tone  and  could  be  plainly  heard  by  the  witnesses,, 
and  presumably  by  the  ladies,  who  were  not  introduced  as  witnesses,, 
but  who,  it  was  shown,  were  not  deaf.  The  time  was  near  mid- 
night and  it  was  very  dark,  but  all  the  witnesses  identified  the  de- 
fendant by  his  voice,  and  one  of  them  identified  him  by  means  of 
a  lantern  which  the  defendant  had  in  his  hand  at  the  time  the  pro* 
fanity  was  used.  All  the  witnesses  (none  of  whom  were  nearer  to 
the  defendant  than  fifty  or  seventy-five  yards  at  the  time)  swore 
ttat  they  did  not  know  why  he  used  the  profane  language.  It  was 
not  shown  that  the  defendant  knew  that  any  ladies  were  within 
hearing  distance  at  the  time  the  language  was  used.  The  defend- 
ant introduced  no  witnesses  and  made  no  statement 

The  Penal  Code,  §  396,  declares  that  any  person  who  shall,  ttnth^ 
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out  provocation,  use  to  or  of  another,  and  in  his  presence,  oppro- 
brious words  or  abusive  language  tending  to  cause  a  breach  of  the 
peace,  or  who  shall,  in  like  manner,  use  obscene  and  vulgar  or  pro- 
fane language  in  the  presence  of  a  female,  etc.,  shall  be  guilty  of  a 
misdemeanor.  Under  this  law,  in  order  to  sustain  a  conviction  of 
the  offense  of  using  opprobrious  words  to  or  of  another,  it  must 
dearly  appear  that  the  words  were  used  without  provocation,  and 
by  the  use  of  the  words  "in  like  manner"  the  legislature  clearly 
expressed  an  intention  that  the  same  rule  should  apply  in  cases  of 
usbg  obscene,  vulgar,  or  profane  language  in  the  presence  of  a  fe- 
male. Applying  to  this  law  the  well-established  rule  of  strict  con- 
struction for  penal  statutes,  this  court  has  held  in  the  case  of  Fuller 
V,  State,  72  Oa.  213,  that  "  Under  an  indictment  for  using  oppro- 
brious words,  .  .  it  is  incumbent  on  the  State  to  allege  and  prove 
that  such  words  were  used  without  provocation.  Proof  of  the  use 
of  opprobrious  words  alone  is  not  sufficient,  without  showing  the 
circumstances  or  in  any  way  proving  want  of  provocation."  In  the 
present  case  no  effort  was  made  by  the  State  to  show  that  the  pro- 
bne  language  used  was  without  provocation,  and  hence  the  Fuller 
case  is  squarely  in  point. 

The  State  also  failed  to  prove  that  the  defendant  knew  of  the 
proximity  of  any  females  when  he  used  the  profane  language  which 
the  witnesses  testified  to  having  heard.  It  is  true  that  he  passed 
Bear  them  on  his  way  to  the  gin-house,  but  the  night  was  very 
dark,  and  no  presumption  arises  that  he  saw  them.  It  is  also 
worthy  of  notice  that  when  the  defendant  passed  the  party  in  which 
the  ladies  were  the  men  were  engaged  in  hitching  up  their  horses, 
and  from  aught  that  appears  he  might  well  have  concluded  that  the 
party  had  driven  away  by  the  time  he  arrived  at  the  place  where  the 
profane  language  was  used.  In  the  case  of  Parks  v.  State,  110  Ga. 
761,  where  this  identical  question  arose,  Mr.  Justice  Cobb  used  the 
foflowing  language:  "While  the  evidence  in  this  case  amply  sup- 
ported a  finding  that  the  accused  used  the  language  charged  in  the 
accusation,  it  was  not  sufficient  to  authorize  a  finding  that  when  he 
leed  the  same  he  knew  a  female  was  within  hearing,  or  that  he 
laed  the  same  under  such  circumstances  that  he  must  have  known 
tUs  hct  It  is  true  the  language  was  used  on  a  public  road  near 
t  dwelling-house,  and  that  a  female  was  in  the  house  and  heard 
the  laoguage,  but  it  does  not  appear  that  the  accused  knew  who 
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constituted  the  members  of  the  household  of  the  man  who  owned 
the  house.  Taking  the  evidence  as  a  whole,  it  did  not  warrant  the 
conviction  of  the  accused  of  the  offense  charged  in  the  accusation." 
The  sentence  last  quoted  is  thoroughly  applicable  to  the  case  un- 
der consideration,  and  it  follows  that  the  refusal  of  the  court  below 
to  sanction  the  defendant's  petition  for  certiorari  was  error. 

Jvdgment  reversed.     All  the  Justices  concurring. 


BROWN  V.  THE  STATE. 

nri5 

114  ^1  ^'  '^^  provisions  of  Penal  Code,  1841,  which  prohibita  the  carrying  of  coo- 

1 19  122I  oealed  weapons,  are  sofBciently  broad  to  embrace  the  carrying  of  soch  weapons 

1120  78S  ^  ^  person  within  the  limits  of  his  own  home. 

|U9U  1049  2.  ThliB  court  will  never  pass  upon  the  constitutionality  of  an  act  of  the  General 

Assembly  unless  it  clearly  appears  in  the  record  that  the  point  was  directly 

and  properly  made  in  the  court  below  and  distinctly  passed  on  by  the  trial 

judge. 
8.  The  evidence  authorized  the  verdict,  and  there  was  no  error  in  refusing  to 

grant  a  new  trial. 

Argued  October  22,  —  Decided  November  6, 1901. 

Accusation  of   carrying  a   concealed  weapon.      Before   Judge 
ProflBtt.     City  court  of  Elberton.     August  term,  1901. 

Ira  C.  VanDuzer,  for  plaintiff  in  error. 
Thomas  J,  Brown,  solicitor,  contra. 

Cobb,  J.     The  accused  was  tried  upon  an  accusation  charging 
him  with  having  and  carrying  about  his  person  a  concealed  pistoL 
It  appears  from  the  evidence  that  at  the  time  the  pistol  was  carried 
in  the  manner  just  referred  to  the  accused  was  in  his  own  home. 
The  court  charged  the  jury  "that  a  man  has  no  right  to  carry  a 
pistol  in  the  manner  prohibited  by  law,  that  is,  concealed  on  his 
person,  even  though  he  might  be  carrying  the  same  for  the  purpose 
of  defending  and  protecting  his  own  home,  his  person,  or  his  prop- 
erty, and  might  be  at  the  time  he  so  carried  it  in  his  own  house  or 
home."     Upon  this  charge  there  is  a  general  assignment  of  error, 
and  it  was  argued  here  by  counsel  for  plaintiff  in  error  that  the 
charge  was  erroneous  for  two  reasons:  first,  because  the  statute  pro- 
hibiting  the  carrying  of  concealed  weapons  did  not  apply  when  ct 
man  was  in  his  own  home ;  and,  second,  that  if  the  statute  could 
be  properly  so  construed,  it  was  to  that  extent  unconstitutional. 
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The  statute  declares  that  **Any  person  having  or  carrying  about 
his  person,  unless  in  an  open  manner  and  fully  exposed  to  view,  any 
pistol,  .  .  shall  be  guilty  of  a  misdemeanor."  Penal  Code,  §  341. 
The  statute  is  broad  enough  to  embrace  any  and  all  places,  and 
there  is  nothing  in  it  to  indicate  a  legislative  intent  that  the  stat- 
ute should  not  apply  when  the  person  carrying  the  concealed  pis- 
tol was  at  the  time  within  the  confines  of  his  own  home.  But  it 
is  claimed  that  the  General  Assembly  had  no  authority  under  the 
constitution  to  pass  an  act  so  broad  in  its  terms.  There  is  nothing 
in  the  record  to  indicate  that  such  a  question  was  ever  passed  upon 
by  the  presiding  judge.  The  motion  for  a  new  trial  contains  only 
the  general  grounds  and  an  assignment  of  error  upon  the  charge 
complained  of,  which  is  quoted  above,  and  this  assignment  is  merely 
a  general  one  without  specifying  any  reason  why  the  charge  is  er- 
roneous. It  is  well  settled  now  that,  before  this  court  will  under- 
take to  pass  upon  the  constitutionality  of  an  act  of  the  General  As- 
sembly, it  must  clearly  appear  from  the  record  not  only  what  clause 
or  paragraph  of  the  constitution  the  statute  is  claimed  to  be  in  vi- 
olation of,  but  it  must  also  in  like  manner  appear  that  the  question 
80  made  was  actually  presented  to  the  presiding  judge  and  dis- 
tbctly  passed  upon  by  him.  See  Savannah  Railway  Co,  v.  Har- 
din, 110  Ga,  433,  437.  The  evidence  authorized  the  verdict,  and 
the  rulings  complained  of  were  not  erroneous  for  any  reason  ap- 
pealing in  the  record. 

Judgment  affi^rmed.     All  the  Justices  concurring. 


TUCKER  V,  THE  STATE.  iSi 

1.  A  demurrer  to  an  indictment  for  the  offense  of  **  borse-fitealing/*  which,  un- 
der the  Penal  Code,  §  157,  must  be  "  chai^ged  as  simple  larceny,"  does  not, 
when  it  sets  fortii  no  objection  to  the  indictment  other  than  that  it  **doe8  not 
describe  the  property  alleged  to  have  been  stolen,  with  the  accuracy  and  f  ull- 
nas  that  the  statutes  require,"  present  with  sufficient  distinctness  any  ques- 
tkm  for  decision. 

1  It  is  not,  in  a  trial  for  such  an  offense,  erroneous  to  omit  giving  in  chaige  to 
the  jury  section  225  of  the  Penal  Code,  which  makes  it  a  misdemeanor  to 
'*  willfully  ride  or  drive  any  horse  or  mule  belonging  to  another,  without  his 

conaent.'' 
1  An  instruction  correct  in  itBeif  Is  not  rendered  erroneous  by  a  failure  to 

charge  some  other  appropriate  instruction. 
4.  The  charge  on  alibi  in  this  case  was  free  from  error. 
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6.  It  is  not  erroneous  for  a  judge,  when  charging  a  jury  in  a  criminal  case,  to 
«<  keep  the  evidence  distinct  from  the  statement  *'  of  the  accused,  *'  and  shape 
the  general  tenor  of  the  chaige  by  the  evidence  alone  and  the  law  applicable 
to  it,^^  taking  care,  however,  to  give  appropriate  instructions  respecting  the 
statement 

6.  There  was  sufficient  evidence  to  warrant  the  verdict 

Sabmltted  October  22,  —  Decided  NoTember  6,  1901. 

Indictment   for  larceny.     Before    Judge    littlejohn.     Sumter 
superior  court     May  term,  1901. 

J,  B.  Hudson,  for  plaintifif  in  error. 
F,  A,  Hooper y  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  plaintiff  in  error  was  indicted  for  and  con- 
victed of  the  offense  of  simple  larceny,  the  subject-matter  of  the 
allied  theft  being,  as  charged  in  the  indictment,  "  a  certain  horse, 
to  wit,  a  black  mare  with  white  spots  in  her  face,  of  the  personal 
property  of  J.  E.  Pilcher  and  of  the  value  of  one  hundred  dollars." 
The  bill  of  exceptions  assigns  error  upon  the  overruling  of  a  de- 
murrer to  the  indictment,  and  also  upon  the  refusal  of  the  court  be- 
low to  grant  a  new  trial. 

1.  The  objection  set  forth  in  the  demurrer  was,  "  That  the  in- 
dictment in  said  case  does  not  describe  the  property  allied  to  have 
been  stolen,  with  the  accuracy  and  fullness  that  the  statutes  re-  - 
quire."  The  Penal  Code,  §  156,  declares  that:  "Horse-stealing 
shall  be  denominated  simple  larceny,  and  the  term  ^ horse'  shall  in- 
clude the  mule  and  ass,  and  each  animal  of  both  sexes,  and  with- 
out regard  to  the  alterations  which  may  be  made  by  artificial  means." 
Section  157  provides  that:  "The  offense  shall,  in  all  cases,  be 
charged  as  simple  larceny,  but  the  indictment  shall  designate  the 
nature,  character,  and  sex  of  the  animal,  and  give  some  other  de- 
scription by  which  its  identity  may  be  ascertained."  It  will  thus 
be  seen  that,  as  to  the  matter  of  description,  every  indictment  must 
contain  sufl&ciently  full  and  accurate  information  with  regard  to 
four  particulars,  viz. :  the  "  nature,"  the  "  character,"  the  "  sex,"  and 
the  "identity  "  of  the  animal  alleged  to  have  been  stolen.  Wherein 
the  indictment  now  under  consideration  falls  short  of  compliance 
with  the  law  as  to  "accuracy  and  fullness"  of  description  is  not 
pointed  out  by  the  demurrer.  That  is  to  say,  it  is  impossible  to 
determine  with  respect  to  which  one  or  more  of  the  four  particu- 
lars mentioned  the  pleader  regarded  the  indictment  as  defective; 
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and  this  being  so,  the  demurrer  is  obviously  more  lacking  in  cer- 
talDty  than  the  indictment  which  it  seeks  to  attack.     In  the  brief 
of  counsel  for  the  plaintiff  in  error  the  objection  is  urged  that  "  the 
indictment  did  not  allege  anything  but '  a  black  mare  with  a  white 
spot  in  her  face,'"  and  that  **  *a  black  mare'  does  not  indicate 
whether  the  black  mare  belongs  to  the  horse,  mule  or  ass  specie, — 
the  word  'horse,'  in  the  beginning  of  the  indictment, is  generic  and 
applies  to  mules  and  asses,  as  well  as  horses."     We  are  not,  how- 
ever, at  Hberty  to  pass  upon  the  interesting  question  thus  brought 
to  our  attention,  for  the  simple,  though  all  sufficient,  reason  that 
uo  such  point  is  even  hinted  at  in  the  demurrer.     Whether,  upon 
the  argument  thereon  before  the  trial  judge,  this  question  was 
made  and  passed  upon  is  a  matter  purely  of  conjecture,  there  be- 
og  nothing  in  the  record  before  us  disclosing  what  may  be  the 
troth  in  this  r^ard.     The  objection  to  the  indictment  which  is  in- 
sisted upon  by  counsel  for  the  accused  should  have  been  presented 
by  the  demurrer,  and  not  by  way  of  oral  argument  in  the  court  be- 
low or  by  brief  upon  the  hearing  of  the  case  in  this  court.      We 
take  occasion  to  repeat  that  the  office  of  a  demurrer  is  to  distinctly 
point  out  alleged  defects  in  pleadings,  not  merely  to  suggest  in  gen- 
ial t&nns  that,  for  some  reason  or  reasons  undisclosed,  the  party 
Tdring  on  the  demurrer  is  of  the  opinion  that  the  pleadings  as- 
niled  do  not  conform  to  the  prescribed  rules. 

2.  In  one  ground  of  the  motion  for  a  new  trial,  complaint  is 
made  that  the  court  failed  to  give  in  charge  section  225  of  the 
Penal  Code,  which  makes  it  a  misdemeanor  to  "  willfully  ride  or 
drive  any  horse  or  mule  belonging  to  another,  without  his  consent." 
The  law  embraced  in  this  section  was  in  no  way  involved  in  the 
case  on  trial.  The  court  might  with  propriety  have  instructed  the 
jory  that  if  the  accused  merely  rode  or  drove  the  mare  with  no  in- 
tent to  steal  her,  he  would  not  be  guilty  of  simple  larceny ;  but  to 
do  this  certainly  did  not  require  a  reading  of  the  section  last  men- 
tiooei  The  proposition  embraced  in  such  an  instruction  would 
have  been  sound  without  any  reference  to  this  section. 

3,  4.  In  another  groimd,  exception  is  taken  to  a  charge  on  the 
•abject  of  alibL  This  charge  was  fully  in  accord  with  the  well-set- 
tied  rules  bearing  on  that  subject.  One  complaint  of  it  was  that 
the  court,  after  instructing  the  jury  that  the  accused  was  not  re- 
quired to  establish  the  aUbi  beyond  a  reasonable  doubt,  should  have 
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added  that  it  was  only  necessary  for  him  to  prove  the  alibi  "  to  the 
reasonable  satisfaction  of  the  jury."  This  exception  is  bad  for  two 
reasons :  (1)  it  illogically  asserts  that  a  perfectly  proper  charge  was 
erroneous  because  some  other  and  additional  instruction  was  not 
given  in  connection  with  it  {Keys  v.  State,  112  Oa,  397),  and  (2) 
the  instruction  given  necessarily  implied  that  the  accused  need 
do  no  more  than  to  establish  his  defense  of  alibi  to  the  reasonable 
satisfaction  of  the  jury. 

5.  Another  criticism  upon  the  charge  just  referred  to  was  that 
the  court  instructed  the  jury,  in  passing  upon  this  branch  of  the 
case,  to  take  into  consideration  the  sworn  testimony  and  weigh  it 
carefully  and  impartially,  without  at  the  same  time  directing  the 
jury  to  consider,  in  this  connection,  the  statement  of  the  accused. 
There  is  no  merit  in  this  criticism.  VatLghn  v.  State,  88  Oa.  731 ; 
Lacewell  v.  State,  95  Oa.  346,  349. 

6.  What  is  said  above  disposes  of  all  questions  properly  raised 
by  the  motion  for  a  new  trial,  save  only  a  general  complaint  that 
the  verdict  was  contrary  to  law  and  the  evidence.  As  there  was 
ample  evidence  to  sustain  the  conviction  of  the  accused,  we  find  no 
cause  for  granting  him  a  new  trial. 

Judgment  ajlrmed.     All  the  Justices  concurring. 


Wiggins  v.  Tyson. 


SiMJioifs,  C.  J.  1.  When  this  case  was  here  before  (112  Ga,  744),  the  Judgment 
of  the  lower  court  was  reversed  with  direction  that  *'  if  at  another  hearing  it 
is  made  to  appear  that  the  remittitur  has  been  received  and  made  the  judg- 
ment of  the  superior  court  of  Putnam  county,  [the  prisoner]  be  remanded  to 
the  custody  of  the  warden  of  the  penitentiary  having  him  in  charge/'  It  ap- 
pearing from  the  present  record  that  upon  the  other  hearing  it  was  shown  u> 
the  trial  court  that  the  remittitur  from  this  court  had  been  received  by  the 
clerk  of  the  lower  court  and  made  the  judgment  of  that  court  by  a  proper 
order  of  the  judge,  there  was  no  error  in  dismissing  the  habeas  corpus  and 
remanding  the  prisoner. 

2.  Under  the  Penal  Code,  §  1076,  the  judge  of  the  superior  court  has  power  in 
vacation  to  pass  an  order  making  the  judgment  of  the  Supreme  Court,  affirm- 
ing a  judgment  in  a  criminal  case,  the  judgment  of  the  superior  court 

3.  If  the  judgment  of  the  lower  coiul  in  a  criminal  case  is  affirmed  by  this  eoort 
and  the  accused  commences  to  serve  his  sentence  before  the  remitUtor  from 
this  court  is  received  and  ffied  l^  the  clerk  of  the  lower  court,  his  term  of 
service  should  be  computed  from  the  time  the  remittitur  Is  filed  in  the  lower 
oourt.    Knox  v.  StaU,  113  Ga.  929. 

Judgment  affirmed,     AU  the  Justices  concurring. 

Argued  October  21,  —  PorMeil  November  6, 1901. 
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Habeas  corpus.     Before  Judge  Rohiens.     Wilcox  superior  court. 
August  12,  1901. 

J.  W.  Preston  and  Hall  &  Wimherly,  for  plaintiflf.    J.  M.  Terrell, 
attorney-general,  and  J.  F.  DeLacy,  soltcitor-general,  for  defendant. 


August  3,  1901 


S.R  Maddox,  solicitor-general,  and  T,  C,  Milner,  for  plaintiff  in 
error,     J.  M,  Neel,  contra. 

Fish,  J.  1.  The  first  question  presented  for  our  consideration  is, 
wheUier  one  indicted,  convicted,  and  sentenced  for  an  act  made 
penal  by  a  statute  repealed  prior  to  the  date  the  ofifense  is  alleged 
to  have  been  committed  can  be  dischatged  from  custody  by  habeas 
corpus.  This  question  has  been  practically  answered  in  the  af- 
finnafcive  bv  the  decision  of  this  court  in  Moore  y,  Wheeler ,  109  Ga. 
W.  Id  that  case  Moore  pleaded  guilty  to  an  indictment  based  upon 
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L.  One  indicted,  convicted,  and  sentenced  under  a  repealed  statute  may  be  dis- 
charged by  habeas  corpus,  if  on  the  trial  the  question  of  the  validity  of  such 
statute  was  not  made  and  adjudicated  against  him.    On  the  trial  in  which  the       ^^4  '  66' 
applicant  for  habeas  corpus  in  the  present  case  was  convicted,  the  question        ^^  ^*^ 
whether  or  not  the  general  statute  making  it  an  offense  to  retail  or  sell  intoz-        \^^  24^ 
icating  liqnor  without  license  was  operative  in  Bartow  county  was  not  made         \\2A  ^ 
or  passed  on. 
2.  Tlie  special  local  act  of  1884  for  Bartow  county,  if  valid  and  constitutional, 
suspended  as  to  that  county  the  general  statute  above  mentioned.    The  ques- 
tion of  the  constitutionality  of  this  Bartow  county  special  act  was  not  made 
on  the  trial  wherein  defendant  in  error  was  convicted. 

3.  The  act,  however,  according  to  the  principle  ruled  in  Papworth  v.  State^  108 
Ga.  36,  and  subsequent  cases,  is  not  constitutional,  because  it  conflicts  with 
the  general  domestic-wine  act  of  February  27,  1877,  and  is  violative  of  that 
clause  of  the  constitution  which  prohibits  special  legislation  in  any  case  for 
which  provision  has  been  made  by  an  existing  general  law.  This  special  act 
differs  from  the  special  act  dealt  with  in  Smith  v.  State,  112  Ga.  201. 

4.  It  lesults  from  the  foregoing  that  inasmuch  as  the  applicant  in  the  proceeding 
mider  review  was  indicted  and  convicted  under  the  general  act  first  above 
mentioned,  which  is  still  offeree  in  the  county  of  Bartow,  his  conviction  and 
sentence  were  legal,  and  consequently  the  court  erred  in  discharging  him  from 
custody. 

Argued  October  23,—  Decided  November  6, 1901. 

Habeas  corpus.     Before  Judge  Fite.     Bartow  superior  court. 
aoTifit  3.  1901. 
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an  unconstitutional  statute,  and,  after  sentence,  sued  out  a  writ  of 
habeas  corpus  to  be  discharged  from  custody.  On  the  liearing  he 
was  remanded,  but  this  court  held,  in  reversing  such  ruling,  that 
the  court  below  erred,  for  the  reason  that,  as  the  statute  under 
which  the  indictment  was  framed  was  imconstitutional,  the  sen- 
tence was  a  mere  nullity.  In  delivering  the  opinion.  Presiding 
Justice  Lumpkin  said :  "  It  seems  to  be  now  well  settled  that 
where  one  is  indicted  and  tried  under  an  unconstitutional  statute,  he 
may,  even  after  final  conviction  and  sentence,  obtain  his  discharge 
from  custody  on  a  writ  of  habeas  corpus."  A  number  of  authori- 
ties were  cited  in  support  of  this  proposition.  The  reason  for  the 
rule  is,  that  an  unconstitutional  statute  can  not  make  an  act  crim- 
inal. Such  a  statute  is  void,  and  is  as  no  law.  <*  A  conviction  un- 
der it  is  not  merely  erroneous,  but  is  ill^al  and  void,  and  can  not 
be  a  legal  cause  of  imprisonment."  A  court  has  no  power  or  juris- 
diction to  render  a  judgment  punishing  one  for  an  act  sought  to  be 
made  criminal  by  an  unconstitutional  statute.  Church  on  Habeas 
Corpus,  §§  362,  368.  If  one  indicted  and  tried  under  an  imconstitu- 
tional statute  may,  after  conviction,  be  discharged  on  habeas  cor- 
pus, he  may  for  the  same  reason  be  so  discharged  after  conviction 
and  sentence  under  an  indictment  based  upon  a  statute  repealed 
prior  to  the  commission  of  the  alleged  offense.  Church  on  Habeas 
Corpus,  §  374;  In  re  Wright,  27  PacRep.  (Wyo.)  565.  See  also  9 
Enc.  PL  &  Pr.  1046.  Counsel  for  plaintiff  in  error,  in  support  of 
his  contention  that  the  defendant  in  error  can  not  be  discharged 
from  custody  under  habeas  corpus,  relies  upon  Daniels  v.  Towers, 
79  Oa,  785,  wherein  it  is  held:  "After  a  judgment  of  conviction 
for  felony  has  been  afl&rmed  by  the  Supreme  Court  on  writ  of  error 
brought  by  the  convict,  the  legality  of  his  conviction  can  not  be 
drawn  in  question  by  a  writ  of  habeas  corpus  sued  out  by  him,  or 
by  any  other  person  in  his  behalf,  save  for  want  of  jurisdiction  ap- 
pearing on  the  face  of  the  record  as  brought  from  the  court  below 
to  the  Supreme  Court.  Such  affirmance  implies  that  he  was  tried 
by  a  court  of  competent  jurisdiction  legally  constituted,  and  nothing 
to  the  contrary  can  be  shown  otherwise  than  by  inspection  of  the 
record."  We  do  not  think  that  decision  is  in  conflict  with  the 
ruling  made  in  Moore  v.  Wheeler,  supra,  or  contravenes  anything 
we  have  said  in  the  present  case.  While  it  is  an  elementary  prin- 
ciple that  errors  and  irregularities,  not  jurisdictional,  can  not  be  ex- 
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amiiied  or  inquired  into  on  habeas  corpus,  that  on  questions  of  law 
tnd  fact  within  the  court's  jurisdiction  its  decision  is  conclusive, 
and  however  erroneous  its  judgment  may  be  it  can  not  be  reviewed 
collaterally  on  such  writ,  yet,  as  we  have  seen,  it  is  firmly  estab- 
lished that  where  one  is  convicted  and  sentenced  under  an  indict- 
ment founded  upon  an  unconstitutional  or  repealed  statute,  the 
cottrt  had  no  jurisdiction  to  render  the  particular  judgment,  and  a 
discharge  may  be  granted  on  habeas  corpus,  where  the  invalidity  of 
the  statute  appears  from  the  face  of  the  indictment  The  court  in 
DanUb  v.  Totaers,  supra,  recognized  the  rule  that  the  legality  of  a 
conviction  could  be  drawn  in  question  by  habeas  corpus  when  the 
"^antof  jurisdiction  in  the  court  appeared  on  the  face  of  the  pro- 
ceedings. In  Collins  v.  Sail,  92  Oa,  411,  it  was  held  that  a  judg- 
ment of  conviction  void  on  its  face  conferred  no  authority  for  de- 
taining in  prison  the  person  convicted,  and  was  no  obstcu^le  to  his 
<lischaige  on  habeas  corpus.  The  indictment  upon  which  the  de- 
fendant in  error  was  convicted  charged  him  with  violating  the  gen- 
eral ^atute  against  retailing  or  selling  intoxicating  liquor  without 
licoise;  and  as  the  court  is  bound  to  take  judicial  cognizance  of 
the  existence  of  the  local  statute  seeking  to  repeal  the  general  law, 
if  the  gen^^  law  was  repealed  the  indictment  framed  under  it 
showed  upon  its  face  that  it  charged  no  crime. 

Where  the  accused,  upon  the  trial,  brings  in  question  the  valid- 
ity of  the  statute  under  which  he  has  been  indicted,  and  the  point 
is  dedded  against  him,  it  then,  of  course,  becomes  res  adjudicata, 
and  can  not  be  reviewed  collaterally  on  habeas  corpus.  The  de- 
fendant in  error  in  the  case  imder  consideration  did  not,  upon  his 
tnal,  make  the  question  that  the  general  statute  making  it  an  of- 
fense to  retail  or  sell  intoxicating  liquor  without  license  was  inop- 
erative in  Bartow  county,  nor  was  it  then  passed  upon.  It  is  true 
that  he  then  sought  to  make  the  point,  by  requesting  the  court  to 
is^atmct  the  jury  that  a  conviction  could  not  be  had  imder  the  in- 
<lictment^  because  the  general  law  upon  which  it  was  based  had 
teen  repealed  by.  the  local  law ;  but  the  court  refused  this  request, 
and  in  the  motion  for  a  new  trial  error  was  assigned  upon  such  re- 
fesaL  When  the  case  came  here  for  review,  this  court  ruled  that 
the  question  was  never  properly  raised  in  the  court  below,  and  that 
if  the  indictment  was  fatally  defective,  the  accused  did  not  want  a 
oew  trial  under  that  indictment. 
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2,  3.     The  general  law,  as  contained  in  section  433  of  the  Penal 
Cod€,  makes  it  a  misdemeanor  for  any  person  to  sell  spirituous, 
vinous,  or  malt  liquors  in  any  coimty  or  village  in  any  quantity, 
without  first  obtaining  a  license  from  the  authorities  authorized  by 
law  to  grant  Kcense  for  the  sale  of  such  liquors  by  retail.    In  1884 
an  act  was  passed  "to  submit  to  the  qualified  voters  of  the  county 
of  Bartow  the  question  of  the  sale  and  furnishing  of  intoxicating, 
alcohoUc,  spirituous,  vinous,  or  malt  liquors,  and  to  prohibit  the 
same  from  being  sold  or  furnished  after  said  election  if  a  majority 
of  those  voting  [should]  so  determine,  and  to  provide  penalties  for 
such  sale  and  furnishing."    Acts  1884-5,  p.  503.    The  prohibitory 
portion  of  this  act  made  penal  the  sale  by  any  person  of  "  any  in- 
toxicating, alcoholic,  spirituous,  vinous,  or  malt  liquors  within  the 
limits  of "  Bartow  county,  but  provided  that  nothing  in  the  act 
should  be  "construed  to  prevent  the  sale  or  furnishing  by  the  maker 
of  any  domestic  wine,  beer,  or  cider  made  in  said  county."    If  valid 
and  constitutional,  this  special  local  act,  when  its  prohibitory  pro- 
visions went  into  effect,  superseded,  as  to  Bartow  county,  the  gen- 
eral statute  above  mentioned,  on  which  the  indictment  was  based 
imder  which  the  defendant  in  error  was  tried,  convicted,  and  sen- 
tenced ;  and  the  result  then  would  be,  as  we  have  seen,  that  he 
should  have  been  discharged  upon  the  writ  of  habeas  corpus  sued 
out  by  him,  it  not  appearing  from  the  record  that  the  question  of 
the  constitutionality  of  the  local  act  was  made  on  the  trial  when 
he  was  convicted.    This  special  act,  however,  according  to  the  prin- 
ciple iiiled  in  Papworth  v.  Stafe^  103  Ga,  36,  ffBrien  v.  State,  109 
Oa,  51,  Emhry  v.  State,  lb.  61,  and  Timley  v.  State,  lb.  822,  is 
not  constitutional,  because  it  seeks  to  vary  the  provisions  of  the 
general  domestic-wine  act  of  February  27,  1877    (Acts  1877,  p. 
33),  legalizing  the  sale  of  domestic  wines,  by  the  manufacturers 
thereof,  in  quantities  of  not  less  than  one  quart,  anywhere  in  the 
State.     The  special  act  undertakes  to  make  it  unlawful  for  any  per- 
son to  sell  "  any  intoxicating,  alcoholic,  spirituous,  vinous,  or  malt 
liquors  within  the  limits  of  [Bartow]  county,"  and  provides  that 
nothing  in  the  act "  shall  be  construed  to  prevent  the  sale   .    .     l>y 
the  maker  of  any  domestic  wine,  beer,  or  dder  made  in  said  county," 
The  proviso  in  this  special  act  does  not  save  it  from  conflict  witli 
the  general  domestic-wine  act,  for  it  exempts  from  the  operation  of 
the  act  the  sale,  by  the  maker,  of  such  domestic  wine  only  as  is 
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made  in  Barto^^  county,  leaving  the  act  operative  as  against  the 
maimfactureTS  of  domestic  wines  made  in  other  counties  of  this 
Slate,  wbo  might  sell  the  same,  in  quantities  of  not  less  than  one 
quart,  in  that  county. 

This  special  act  materially  differs  from  the  special  act  for  the 
counties  of  Thomas  and  Cobb  (Acts  1883,  pp.  605,  606),  dealt 
vith  in  Smith  v.  State,  112  Oa,  291.     The  special  act  under  con- 
sideration in  that  case,  while  making  it  imlawful  to  sell  "intoxi- 
cating, spirituous,  vinous,  or  malt  liquors  of  any  kind  and  in  any 
quantity,"  in  the  counties  named,  contained  a  proviso  that  nothing 
tb^ein  should  "he  so  construed  as  to  prevent  any  person  from 
selling  domestic  virines  and  cider  made  by  them  in  said  county." 
This  court  held  that  the  words,  "in  said  county,"  as  used  in  the 
proviso,  related  to  the  place  of  sale  and  not  to  the  place  of  manu- 
fecture,  and  that,  therefore,  that  special  act  did  not  affect  or  modify 
the  operation  of  the  general  domestic-wine  act  of  1877,  and  was, 
therefore,  not  violative  of  that  clause  of  the  constitution  which  pro- 
hibits special  legislation  in  any  case  for  which  provision  has  been 
made  by  an  existing  general  law.    The  question  of  the  constitution- 
ality of  the  Bartow  county  special  act  was  not  made  on  the  trial 
wherein  the  defendant  in  error  was  convicted. 

4.  It  results  from  the  foregoing  that  inasmuch  as  the  applicant 
in  the  habeas  corpus  proceeding  under  review  was  indicted  and 
convicted  under  the  general  law  contained  in  the  Penal  Code,  §  433, 
which  is  still  in  force  in  Bartow  county,  it  not  having  been,  as  to 
that  county,  repealed  by  the  unconstitutional  special  act  of  1884 
for  such  county,  his  conviction  and  sentence  were  legal,  and  con- 
sequently the  court  helow  erred  in  discharging  him  from  custody. 
Judgment  reversed.  All  the  Justices  concurring,  except  Little 
end  Lewis,  JJ.,  dissenting. 

Little,  J.  In  my  opinion  the  local  act  passed  by  the  General 
Assembly  for  Bartow  county,  prohibiting  the  sale  or  furnishing  of 
Hquor,  in  1884,  simply  had  the  effect  to  suspend  the  operation  of 
the  general  law  prohibiting  the  sale  of  spirituous  Kquors  without  a 
hcense,and,  under  its  provisions,  the  terms  of  the  general  law  would 
become  operative  ex  vi  termini,  in  the  event  the  local  law  for  any 
leuoQ  ceased  to  apply ;  but  the  local  act  in  no  sense  repealed  the 
pneral  law.  That  local  act  was  perfectly  constitutional,  and  was 
*  proper  exerciae  hy  the  General  Assembly  of  its  vested  power.    The 
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indictment  was  framed  under  the  provisions  of  the  general  law, 
which,  being  inoperative  in  Bartow  county,  would  not  (because  of 
the  existence  of  the  local  law)  support  the  indictment ;  and  inas- 
much as  the  question  of  the  validity  of  the  local  law  was  not  made 
and  passed  upon  at  the  former  trial  when  the  defendant  was  found 
guilty,  the  judge  had  the  power  to  determine  that  question  on  the 
hearing  of  a  writ  of  habeas  corpus.  In  determining,  as  he  did,  that 
the  local  act  was  constitutional  and  valid,  and  that  no  offense  against 
the  laws  of  the  State  was  charged  in  an  indictment  charging  the 
accused  (in  Bartow  county)  with  a  violation  of  the  general  law  in 
relation  to  the  sale  of  liquor,  the  judge  ruled  correctly ;  and  it  fol- 
lows that,  in  discharging  the  accused  from  custody,  no  error  was 
committed,  and  his  judgment  should  be  affirmed. 
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-^,  The  law  requiring  liquor-dealers  to  regiflter  and  pay  tax,  and  imposing  a  penalty- 
Alls  40  for  a  failure  so  to  do,  has  no  application  to  one  who  illegally  seUs  liquor  in  a 
^^^^^^\  county  where  such  sale  is  totally  prohibited  l^  local  law  for  that  county. 

V^  Argued  October  21,  —  Decided  KoTember  6, 1901. 

Indictment  for  misdemeanor.  Before  Judge  Reagan.  Monroe 
superior  court.     August  term,  1901. 

Persons  &  Persons,  J,  L.  Willis,  -B.  i.  Bemer,  and  T.  B.  Caha- 
niss,  for  plaintiff  in  error. 

0.  H,  B.  Bloodvxyrth,  solidtor-general,  contra. 

Lewis,  J.  By  an  act  approved  December  5, 1882  (Acts  1882-3, 
p.  548),  which  was  subsequently  ratified  by  popular  election,  the 
sale  of  alcoholic,  spirituous,  and  malt  liquors  and  intoxicating  bit- 
ters was  totally  prohibited  in  the  county  of  Monroe,  with  the  pro- 
viso that  nothing  in  the  act  should  prevent  practicing  physicians 
from  furnishing  liquors  themselves  as  medicine  to  their  patients 
under  treatment  by  them,  nor  prevent  any  person  from  selling  do- 
mestic wine  made  by  himself  in  the  county.  The  validity  of  this 
act  was  upheld  by  this  court  in  the  case  of  Bell  v.  State,  91  Ga. 
227.  The  plaintiff  in  error  in  the  present  case  was  arraigned  in 
the  superior  court  of  Monroe  county,  upon  an  indictment  charging 
him  with  (1)  selling  and  retailing  a  quantity  of  whisky  and  intoxi- 
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catiog  liquor  without  obtainiDg  a  license  from  the  proper  author- 
ities of  the  county  authorized  to  issue  the  same;  (2)  selling  spirit- 
nous  liquors  by  retail  without  first  obtaining  a  license  therefor ;  and 
(3)  being  a  dealer  in  spirituous  liquors  and  failing  to  register  as 
such  with  the  ordinary  of  said  county,  and  failing  to  pay  the  tax 
required  by  law  of  such  dealers.    He  demurred  to  the  indictment, 
and  the  court  passed  an  order  sustaining  the  demurrer  and  quash- 
lug  the  indictment, "  save  as  to  that  count  in  the  same  which  charges 
the  defendant  with  being  a  dealer  in  spirituous  liquors,  did  fail  to 
register  as  such  dealer  with  the  ordinary  of  said  county  (Monroe) 
and  to  pay  the  tax  required  by  law."  As  to  that  count  the  demur- 
rer was  overruled^  and  the  defendant  excepted.     He  also  went  to 
trial,  and  defended  upon  the  ground  that  the  sales  of  liquor  charged 
against  him  were  made  in  his  capacity  of  practicing  physician  fur- 
nishing liquor  as  medicine  to  his  patients.      Under  the  view  that 
we  take  of  the  case,  however,  it  is  unnecessary  to  consider  the  evi- 
dence  or  to  d^^ermine  whether  the  verdict  of  guilty  was  supported 
thereby. 

The  decision  of  this  case  rests  upon  the  question  whether  or  not 
the  general  law  of  this  State  imposing  a  tax  upon  liquor-dealers  and 
requiring  such  liquor-dealers  to  register  before  paying  tax  applies  to 
coonties  where,  by  special  legislative  enactment,  the  sale  of  liquor 
is  entirely  prohibited.  A  case  directly  in  point  is  Patton  v.  State, 
80  ffa.714.  There  the  defendant  was  indicted  by  the  grand  jury 
of  Habersham  county  for  seUing,  without  license  and  taking  the 
oath  prescribed  in  the  code,  spirituous  liquors  in  quantities  less 
than  a  gallon ;  also  for  selling  without  roistering  as  a  dealer ;  also, 
after  having  registered,  for  failing  and  refusing  to  pay  the  tax  re- 
quired of  such  dealers,  etc.  The  question  arose  as  to  whether  this 
indictment  was  adapted  to  the  general  law  of  the  State  or  to  a  local 
law  for  Habersham  county  which  went  into  effect  about  the  time 
that  the  allied  illegal  sales  were  made.  This  local  act  for  Hab- 
eTsfaam  county  was  similar  in  its  provisions  to  the  local  act  for 
Monroe  county  which  we  now  have  under  consideration,  and  en- 
tirdy  prohibited  the  sale  of  liquor  in  any  quantity  in  that  county. 
In  the  opinion  of  Chief  Justice  Bleckley,  on  page  718,  appears  the 
^Jlowing  language :  "  Under  this  local  act,  an  indictment  for  selling 
^■^ithoQt  license  and  taking  the  oath  prescribed  in  the  code,  in  quan- 
tities leas  than  a  gallon,  or  for  selling  without  registering,  or  for 
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failing  and  refusing  to  pay  the  tax  after  registering,  or  for  sell- 
ing at  retail  without  taking  the  oath  prescribed  and  paying  the 
license  fee,  would  be  simply  nonsense.  We  can  not  suppose  that 
the  grand  jury,  or  the  State's  skilled  and  trusted  officer,  the  solici- 
tor-general, meant  to  charge  four  misdemeanors  against  which  the 
general  law  provides,  under  a  local  act  which  provides  for  the  pun- 
ishment of  only  one  misdemeanor,  to  wit,  the  offense  of  selling  at 
all."  See  also  Brovmw.  State,  104  Ga.  525.  A  request  was  made 
by  the  solicitor-general  that  these  cases  be  overruled,  but  we  see 
no  reason  for  granting  this  request.  Their  reasoning,  indeed,  seems 
to  us  irresistible.  The  law  making  it  penal  to  sell  liquor  without 
first  registering  with  the  ordinar}-,  or,  after  registering,  failing  to  pay 
tax  as  required  by  the  statute,  evidently  contemplated  only  those 
liquor-dealers  who  were  authorized  by  law  to  engage  in  that  busi- 
ness. Without  going  into  the  question  of  the  power  of  the  State  to 
impose  a  tax  upon  a  traffic  which  is  already  prohibited  by  law,  it  is 
certainly  not  to  be  assumed  that  in  an  act  taxing  generally  various 
classes  of  Intimate  business  the  l^islature  intended  to  extend  its 
provisions,  relative  to  one  class  of  business  which  is  l^al  in  some 
portions  of  the  State  and  ill^al  in  others,  to  those  portions  of  the  * 
State  where  the  busine^  is  entirely  prohibited  by  law.  As  a  mat- 
ter of  intention,  rather  than  of  power,  we  do  not  think  it  reason- 
able to  suppose  that  the  lawmakers  intended  to  make  out  of  the 
same  act  two  offenses,  one  that  of  selling  liquor  at  all,  and  the  other 
that  of  selling  without  first  registering  and  paying  tax.  We  con- 
clude, therefore,  that  the  court  below  erred  in  not  sustaining  the  de- 
murrer to  the  indictment  as  a  whole.  Under  the  record  which 
is  before  us,  the  plaintiff  in  error  is  either  guilty  of  a  violation  of 
the  local  law  for  Monroe  county,  or  he  is  not  guilty  of  any  offense 
at  alL  See,  in  this  connection,  Redding  v.  State,  91  Oa,  232. 
Judgrnent  reversed.     All  the  Justices  concurring. 
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Taylor  v.  The  State. 

YnH,  J.  The  requests  to  chai^ge  were  fully  covered  by  the  general  instmctionfl 
given  the  jury  ;  the  chargee  excepted  to  were  free  from  error ;  there  was  no 
error  fai  admitting  evidence,  nor  in  the  omlBsions  to  charge  excepted  to ;  and 
the  yerdict  was  ^warranted  by  the  testimony. 

Judgment  afflrmed.    All  the  Justices  concurring[. 

8abmitt«d  October  23,  —  Decided  November  6, 1901. 

Indictment  for^murder.     Before  Judge  Butt.     Muscogee  supe- 
rior court.      August  19,  1901. 

T.  T.  Miller  and  K  J,  Wynn,  for  plaintiflf  in  error. 
/.  if.   Terrell,  atUymey-general,  S,  P.  Oilbert,  solicitor-general, 
and  G.  Y.  Tigner,  contra. 


JONES  V.  THE  STATE. 

One  can  not  be  conyicted  of  the  offense  of  obstructing  or  resisting  an  officer  in  ^^  2  I 
an  attempt  to  execute  a  warrant  of  arrest,  unless  he  had  notice  that  the  per-  l^^  ^ 
■on  attempting  to  make  the  arrest  had  authority  so  to  do.  It  follows  that  a 
verdict  of  conviction  for  such  an  offense  will  be  set  aside,  when  the  evidence 
fails  to  show  that  the  accused  had  notice  of  the  official  character  of  the  per- 
son attempting  to  make  the  arrest,  and  does  show  that  such  person  did  not 
have  a  warrant  for  the  arrest  of  the  accused.  The  fact  that  the  accused  knew 
that  a  warrant  had  been  issued  and  was  in  the  possession  of  the  sheriff  in  a 
distant  part  of  the  county  does  not  change  the  rule. 

Bobmltted  October  22,  —  Decided  November  6, 1901. 

Accusatioii  of  obstructing  legal  process.  Before  Judge  Parks. 
<3ty  court  of  Dawson.     July  term,  1901. 

J.  B,  Irttrin,  W.  H.  Chirr y  and  R,  R.  Martin,  for  plaintiflf  in  error. 
M.  J,  YeomanSy  solicitor ^  by  i.  Z.  Rosser,  contra. 

Cobb,  J.  The  accused  was  prosecuted  for  the  offense  of  obstnict- 
ii^  an  officer  while  attempting  to  execute  a  warrant  of  arrest  upon 
him.  He  "was  convicted,  and  his  motion  for  a  new  trial  having 
been  overruled,  he  excepted.  The  evidence  was  substantially  as 
follows :  The  person  who  attempted  to  arrest  the  accused  was  a 
constable.  A  warrant  had  been  issued  for  the  arrest  of  the  ac- 
ceded, charging  him  with  wife-whipping,  and  the  constable  had  been 
informed  by  the  sheriff  of  the  county  that  the  warrant  had  been 
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issued,  and  had  been  requested  by  the  latter  officer  to  make  the 
arrest.  The  sheriff  did  not,  however,  send  the  constable  the  war- 
rant, but  retained  it  in  a  distant  part  of  the  county,  in  another  town^ 
from  the  one  in  which  the  accused  resided  and  in  which  the  arrest 
was  made.  The  sheriff  took  no  part  in  the  arrest,  either  actually 
or  constructively.  When  the  constable  went  to  arrest  the  accused 
he  informed  him  that  there  was  a  warrant  out  for  his  arrest,  but 
did  not  state  what  offense  was  charged  in  the  warrant  The  ac» 
cused  knew  that  a  warrant  had  been  issued  for  his  arrest  for  wife- 
whipping,  but  did  not  know  that  the  constable  was  an  officer,  so 
far  as  appears  from  the  evidence,  and  he  avers  in  his  statement  that 
he  did  not  know  this  fact  The  constable  did  not,  prior  to  the  re- 
sistance which  the  accused  offered,  state  that  he  was  an  officer,  and 
as  soon  as  he  made  known  this  fact,  the  accused  submitted  to  ar- 
rest. The  judge  charged  the  jury  in  effect,  that  if  they  believed 
from  the  evidence  that  the  person  who  sought  to  make  the  arrest 
was  a  lawful  constable,  and  that  the  sheriff  had  in  his  possession 
at  the  time  a  legal  warrant  of  arrest  for  the  accused,  and  had  in- 
structed the  constable  to  make  the  arrest,  they  would  be  author- 
ized to  convict,  if  it  appeared  that  the  accused  resisted  arrest  The 
accused  excepted  to  this  charge,  and  we  think  the  exception  is  well 
taken.  It  is  the  duty  of  an  officer  who  attempts  to  make  an  ar- 
rest to  exhibit  the  warrant  if  he  has  one,  and  if  not,  to  inform  the 
person  to  be  arrested  of  Ins  official  character  and  of  the  offense 
charged  in  the  warrant  Every  person  is  justified  in  resisting  ar- 
rest at  the  hands  of  a  person  who  has  no  authority  to  make  the  ar- 
rest. In  the  absence,  therefore,  of  some  sort  of  notice  that  a  per- 
son who  is  attempting  to  arrest  him  has  authority  to  do  so,  a  per* 
son  sought  to  be  arrested  has  a  right  to  offer  resistance.  The 
statute  makes  it  an  offense  to  resist  or  obstruct  an  officer ;  and  if 
the  person  resisting  has  no  knowledge  of  the  official  character  of 
the  party  who  is  attempting  to  make  the  arrest,  he  can  not  be  con- 
victed of  the  offense  defined  by  the  statuta  This  case  is  con- 
trolled, in  principle,  by  the  decision  in  Davis  v.  State,  79  Ga,  767. 
See  also  Croom  v.  State,  85  Ga.  718,  724;  Snelling  v.  State,  87 
Ga.  50;  Hobinson  v.  Sti^te,  93  Ga.  77  (3).  We  are  of  opinion,, 
therefore,  that  the  judge  erred  in  refusing  to  grant  a  new  trial,  both 
on  account  of  the  error  in  the  charge  and  because  the  evidence  did 
not  authorize  the  verdict. 

Judgment  reversed.     All  the  Justices  concurring. 
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WALTHOUR  V,  THE  STATK  \\i  Jt. 

A  IkU  of  indictment  chaiiging  one  with  simple  larceny,  in  which  the  property 
allied  to  have  been  stolen,  as  therein  set  oat,  was  **a  lot  of  cord  wood  " 
of  a  stated  value  belonging  to  named  persons,  should  have  been  quashed  on 
demurrer  for  want  of  a  sufficient  description  of  the  property  alleged  to  have 
been  stolen. 

8Qbmlit«d  October  23,— Decided  NoTember  6,  1901. 

Indictment  for  larceny.  Before  Judge  Reece.  City  court  of 
Floyd  county.     September  term,  1901. 

C,  S.  Carpenter,  for  plaintiff  in  error. 
Moses  Wright^  solicitor-generaly  contra. 

Little,  J.  John  and  Jiles  Walthour  were  indicted  by  the  grand 
jory  of  Floyd  county  for  the  offense  of  simple  larceny.  On  the 
chaige  thus  preferred  they  were  tried  at  the  September  term, 
1901,  of  the  city  court  of  Floyd  county,  and  a  verdict  of  guilty  re- 
tomed  as  to  John  Walthour,  and  a  verdict  of  not  guilty  as  to  Jiles. 
The  defendants  filed  a  demurrer  on  the  following  grounds :  (1)  Be- 
cause the  cord  wood  alleged  to  have  been  stolen  is  not  described 
with  that  certainty  required  by  law.  (2)  Because  the  indictment 
does  not  disclose  what  kind  of  cord  wood  was  stolen.  (3)  Because 
the  indictment  does  not  describe  the  number  of  cords,  or  amount  of 
cords,  and  does  not  charge  the  theft  of  any  specified  number  of 
cords  of  wood  or  of  any  specified  amount  of  wood.  This  demurrer 
was  overruled,  and  John  Walthour  excepted.  He  also  filed  a  mo- 
tion for  a  new  trial  on  the  general  grounds,  which  was  heard  and 
overruled  by  the  trial  judge,  and  the  accused  excepted  to  the  order 
overruling  his  motion.  As  we  think  the  judge  erred  in  not  sus- 
taining the  demurrer,  it  will  not  be  necessary  to  consider  the  ex- 
ceptions based  upon  the  overruling  of  the  motion.  The  indictment 
charged  the  defendants  with  stealing  ''a  lot  of  cord  wood  "  of  the 
personal  goods  of  certain  named  persons,  "  of  the  value  of  ten  dol- 
lar*," and  the  sole  question  raised  by  the  demurrer  is  whether  this 
description  of  the  property  alleged  to  have  been  stolen  is  sufficient 
to  meet  the  requirements  of  the  law. 

When  the  subject-matter  of  a  larceny  is  horses,  cows,  or  hogs, 
the  P«ial  Code  prescribes  certain  elements  of  description,  but  in 
the  case  of  other  personal  chattels  the  rule  of  the  common  law  pre- 
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vails.  Mr.  Wharton  in  his  work  on  Criminal  Pleading  and  Practice, 
§206,  states  the  rule  thus:  <*  When,  as  in  larceny,  .  .  personal 
chattels  are  the  subject  of  an  offense,  they  must  be  described  spe- 
cifically by  the  names  usually  appropriated  to  them,  and  the  num- 
ber and  value  of  each  species  or  particular  kind  of  goods  stated. 
In  the  case  of  Davis  v.  State,  40  Oa,  229,  Warner,  J.,  quotes  this 
principle  from  Archbold's  Criminal  Pleading,  in  almost  the  identical 
words,  and  states  that  the  principle  of  the  common  law  is  still  of 
force  in  this  State.  See,  in  this  connection,  Rapalje  s  Larceny,  §  75 ; 
2  Bishop's  Criminal  Procedure,  §  699.  Mr.  Bishop  in  his  work  just 
cited  states  the  object  of  the  description  to  be  "  to  individualize 
the  transaction,  and  enable  the  court  to  see  that  they  are,  in  law, 
the  subjects  of  larceny.  .  .  The  description  should  be  simply 
such  as,  in  connection  with  the  other  allegations,  will  affirmatively 
show  the  defendant  to  be  guilty,  will  reasonably  inform  him  of  the 
instance  meant,  and  put  him  in  a  position  to  make  the  needful  prep- 
arations to  meet  the  charge."  See  Sanders  v.  State,  86  Oa,  724, 
where  this  author's  rule  is  quoted  with  approval  Mr.  Wharton  in 
his  work  above  quoted,  §  208,  further  says:  "There  must  be  such 
certainty  as  will  enable  the  jury  to  say  whether  the  chattel  proved 
to  be  stolen  is  the  same  as  that  upon  which  the  indictment  is 
founded."  Still  another  reason  given  why  the  description  should  be 
definite  is,  that  a  judgment  may  be  pleaded  in  bar  of  a  subsequent 
prosecution  for  the  same  offense.  12  Enc.  PI.  &  Pr.  979,  and 
cases  cited. 

Webster  defines  "  lot"  to  mean,  "  a  great  quantity  or  number;  a 
great  deal."  No  description  could  be  more  indefinite  than  "a  great 
quantity,"  or  "  a  great  deal  of  cord  wood."  Certainly  the  property 
allied  to  have  been  stolen  is  not  by  these  words  "  described  spe- 
cifically." Nor  does  this  description  "  individualize"  the  transac- 
tion, but  on  the  contrary  it  leaves  it  indefinite.  Nor  does  it  "  rea- 
sonably inform"  the  defendant  of  the  instance  meant,  or  "  put  him 
in  a  position  to  make  the  needful  preparations  to  meet  the  charge." 
What  charge  could  be  made  more  general  than  is  embraced  in  the 
language,  «a  lot  of  cord  wood"  in  Floyd  county,  belonging  to 
named  persons?  Surely  such  description  did  not  give  the  defendant 
or  the  jury  any  definite  information  as  to  what  he  was  charged  with 
stealing.  The  indictment  should  also  so  sufficiently  identify  the 
property  allied  to  have  been  stolen  that  a  finding  thereon  could  be 


Digitized  by  VjOOQIC 


6a.)  OCTOBER  TERM,  1901.  77 

pleaded  in  bar  of  a  subsequent  prosecution  for  the  same  offense.  A 
verdict  under  the  charge  in  this  indictment  might  not,  so  far  as  the 
description  of  the  property  therein  described  is  concerned,  be  any 
protection  from  a  subsequent  prosecution  for  a  larceny  of  a  given 
quantity  of  cord  wood.  Being  of  opinion  that  the  indictment  did 
not  sufficiently  identify  and  describe  the  property  allied  to  have 
be^  stolen,  so  to  meet  the  requirements  of  the  law,  the  judgment 
overruling  the  demurrer  is 

Reversed,     All  the  Justices  concurring. 


fll4     771 

PENNY  V.  THE  STATE.  '"*  ^ 

Not  only  should  the  charge  requested  have  been  given,  but  a  new  trial  should 
haTe  been  granted  because  the  verdict  was  without  evidence  to  support  it. 

Sabmitted  October  23,  —  Decided  November  6,  1901. 

hidictment  for  assault.     Before  Judge  Reece.     City  court  of 
Floyd  county.     September  term,  1901. 

John  W.  Bale,  for  plaintiff  in  error. 
Moses  Wright,  solicitor-general,  contra. 

Little,  J.  Burt  Penny  was  indicted  for  an  assault,  and  it  was 
charged  against  him  that  he  did  attempt  to  commit  a  violent  injury 
upon  one  J.  C.  Smalley.  On  the  trial  of  the  case  the  following 
facts  were  shown :  On  a  certain  night  in  February,  1901,  between 
seven  and  eight  o'clock,  three  men  drove  up  in  a  buggy  and 
stopped  in  front  of  Smalley's  house.  One  of  these  (Penny)  got  out  ^ 
of  the  buggy,  went  to  the  house,  and  knocked  at  the  door.  He 
replied  to  an  inquiry  made  by  one  of  Smalley's  daughters  at  the 
door,  and  who  asked  him  what  he  wanted :  "  I  want  a  drink  of 
water,  by  God."  He  was  then  directed  to  go  away.  About  that 
time  Smalley  came  to  the  door  and  told  Penny  to  go  away,  and 
on  his  failure  to  do  so  Smalley  pushed  Penny  off  the  steps  and  out 
of  the  gate.  Penny,  after  getting  outside  the  gate,  was  discovered 
bv  a  witness  to  have  a  rock  in  each  hand,  and  he  (Penny)  then 
Uttde  the  remark  :  "  You  girls  get  out  of  the  way.  I  don't  wantf) 
to  hurt  you  ";  adding  that  the  old  man  was  the  one  he  weis  after, 
aud  using,  in  connectiou  with  his  reference  to  Smalley,  very  inde- 
cent and  reprehensible  language.     Penny  did  not  throw  the  rocks, 
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nor  did  he  make  any  attempt  to  throw  them.  No  one  saw  him 
when  he  picked  them  up.  The  jury,  under  the  charge  of  the  court, 
returned  a  verdict  of  guilty,  and  the  defendant  made  a  motion  for 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  law  and 
without  evidence  to  support  it.  The  motion  being  overruled,  the 
defendant  excepted.  An  amendment  to  the  motion  allies  further 
error  in  the  refusal  of  the  judge  to  direct  a  verdict  of  not  guilty, 
Wd  in  refusing  a  written  request  to  charge  the  following:  "A  mere 
preparation  to  commit  a  violent  injury  upon  the  person  of  another, 
or  a  mere  threat  to  do  so,  unaccompanied  by  physical  effort  to  do 
so,  will  not  justify  a  conviction  for  an  assault.  Mere  words  or 
threats,  unaccompanied  by  some  physical  effort  to  commit  a  vio- 
lent injury  upon  the  person  of  another,  will  not  justify  a  conviction 
for  an  assault."  While  we  are  not  prepared  to  say  that  a  refusal 
to  direct  a  verdict  in  a  criminal  case  is  under  any  circumstances  erro- 
neous, we  are  clearly  of  the  opinion  that  the  trial  judge  erred  in 
refusing  to  give  in  charge  to  the  jury  the  principle  of  law  requested, 
it  being  both  .sound  and  applicable  to  the  facts  of  the  case.  We 
are  further  of  opinion  that  he  erred  in  overruling  the  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  without  evidence  to 
support  it.  There  was  no  evidence  of  any  kind  or  character  that 
the  defendant  attempted  to  commit  a  violent  injury  on  the  person 
of  Smalley.  Tlie  defendant's  conduct  on  that  occasion,  if  the  evi- 
dence be  true,  merited  punishment,  and  afforded  sufficient  ground 
for  his  prosecution  on  another  and  distinct  criminal  charge;  but  we 
can  not,  because  of  that,  sanction  this  verdict  The  evidence  does 
not  show  that  Penny  struck  Smalley.or  that  he  attempted  to  do  so. 
While  he  had  rocks  in  his  hands,  he  did  not  throw"  or  otherwise 
attempt  to  use  them  on  the  person  of  Smalley.  Whatever  else  the 
defendant  may  have  been  guilty  of  under  the  evidence,  certainly  no 
portion  of  it  shows  that  he  was  guilty  of  an  assault.  See  Brown 
V  State,  95  Oa,  481.  A  new  trial  should  have  been  granted. 
JvdgmerU  reversed.     All  the  Justices  concurring. 
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One  can  not  be  legally  convicted  of  selling  spirituous  liquors  without  a  license,  jur   m 

in  Tioiation  of  the  Penal  Code,  §431,  in  a  county  in  which  the  sale  of  such  nr~79| 

liquors  is  prohibited  altogether  under  the  terms  of  the  general  local  option  K|||  ^ 

Uqnor  law,  embodied  in  the  Fblitical  Code,  §  1541  et  seq.,  the  provisions  of  Hi    7^1 

which  have  been  adopted  and  are  of  force  In  that  county.  *^  ^ 
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Argued  October  22, — Decided  November  6, 1901.  125_784 

Accusation  of  selling  liquors  without  license.     Before  Judge 
Hammond.     City  court  of  GrifiBn.     September  term,  1901. 

WiUiam  H.  Beck,  for  plaintiff  in  error. 

0.  H.  P.  Slaton,  solicitor,  and  F.  D.  Dismuke,  contra. 

Cobb,  J.  The  accused  was  placed  upon  trial  in  the  dty  court  of 
Giif&D,  upon  an  accusation  charging  that  he  did,  on  the  first  day 
of  March,  1901,  sell  by  retail  spirituous  liquors  to  a  named  person 
aod  to  other  persons  to  the  accuser  unknown,  without  first  having 
obudned  a  license  from  the  proper  authorities  of  the  county,  and 
without  having  taken  the  oath  prescribed  by  law.  It  appeared  from 
the  evidence  that  the  accused  had  sold  a  quart  of  whisky  to  the 
person  named  in  the  accusation,  in  October  or  November,  1900, 
and  that  he  had  sold  a  quart  of  whisky  to  another  person  some 
time  in  the  fall  of  that  year.  There  was  no  evidence  of  any  other 
^es  by  the  accused.  There  was  a  verdict  of  guilty,  and  the  case 
is  here  upon  a  bill  of  exceptions  assigning  error  upon  the  refusal  of 
the  judge  to  grant  a  new  trial. 

On  March  1,  1901,  the  county  authorities  of  Spalding  county 
«"»«  authorized  to  grant  Ucenses  to  persons  to  sell  spirituous  liq- 
uors by  retalL  It  is  manifest  from  the  terms  of  the  accusation 
that  it  was  the  intention  of  the  pleader  to  charge  the  accused  with 
a  violation  of  the  general  law  of  the  State  which  prohibits  the  sale 
of  liquors  by  retail  vrithout  Ucense  from  the  proper  authorities  of 
the  county ;  the  oflfense  charged  being  clearly  a  violation  of  the  Pe- 
Bil  Code,  §  431.  At  the  time  that  the  sales  shown  by  the  evidence 
took  place,  that  is,  iu  the  fall  of  1900,  the  sale  of  liquors  by  retail 
*M  prohibited  altogether  in  Spalding  county  under  the  terms  of 
the  general  local   option  liquor  law  of  the  State,  the  provisions  of 

L^ch  were  of  force  in  Spalding  county,  and  continued  of  force  in 
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accusation  upon  its  face,  and  proof  of  a  sale  without  a  license  at  any 
time  between  the  date  that  the  general  local  option  law  became  in- 
operative and  the  date  of  the  filing  of  the  accusation  would  have 
authorized  a  conviction.     But  so  long  as  the  sale  of  spirituous  liq- 
uors was  prohibited  altogether  under  the  operation  of  the  general 
local  option  law  there  could  be  no  conviction  for  the  offense  of  sell- 
ing liquor  without  a  license,  there  being  no  authority  during  such 
time  for  liquor  to  be  sold  by  license  or  otherwise  within  the  limits 
of  the  coimty.     Patton  v.  StaUy  80  Oa,  714 ;  Brovm  v.  State,  104 
Ga,  525,      It  is  argued  by  the  solicitor  of  the  city  court  that  the 
conviction  should  be  sustained  for  the  reason  that  as  the  accusation 
charged  a  sale  of  liquor,  and  as  a  sale  of  liquor  was  a  violation  of 
the  general  local  option  law,  the  accusation  was  sufficient  under 
such  law,  if  all  the  allegations  in  the  accusation  referring  to  the 
subject  of  license  and  oath  be  treated  as  mere  surplusaga     The 
date  of  the  sale  allied  in  the  accusation  and  the  language  of  the 
charge  therein  embraced  make  it  so  manifest  that  it  was  the  inten- 
tion of  the  pleader  to  charge  the  accused  with  a  violation  of  a  gen- 
eral law  of  the  State  in  reference  to  the  sale  of  liquors  without  li- 
cense, that  it  is  impossible,  under  any  rule  of  law  of  which  we  are 
aware,  to  treat  as  mere  surplusage  and  eliminate  from  the  accusa- 
tion all  all^ations  therein  contained  except  those  referring  to  the 
sale  itself.     The  offenses  charged  in  the  two  laws  are  entirely  dif- 
ferent. The  general  law  imder  which  the  accusation  was  evidently 
framed  presupposes  the  right  to  sell  liquor  after  compliance  with 
certain  prescribed  terms ;  whereas,  when  the  sale  has  been  prohib- 
ited under  the  terms  of  the  general  local  option  law,  no  sale  of 
whisky,  either  by  license  or  otherwise,  is  permitted.  Consequently, 
an  indictment  or  accusation  framed  under  one  law  can  not  be  con- 
strued to  embrace  the  provisions  of  the  other.     As  at  the  date  of 
the  sale  as  shown  by  the  evidence  it  was  not  legally  possible  for 
the  accused  to  have  been  guilty  of  the  offense  of  retailing  spirit- 
uous liquor  without  license,  the  verdict  finding  him  guilty  of  this 
offense  was  unauthorized,  and  the  court  erred  in  not  granting  a 
new  trial.         Judgment  reversed.      All  the  Justices  concurring. 
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Miller  v.  The  State.     Sams  v.  The  State. 

Cobb,  J.  These  cases  are  controlled  by  the  decision  this  day  made  in  the 
of  Batty  V.  State.  Judgment  reteraed.    All  the  Justices  concurring. 

Argued  October  22,  —  Decided  NoTember  6, 1901. 

Accosation   of  selling  liquor  without  licensa      Before  Judge 
HammonA     City  court  of  GriflBn.     September  27,  1901. 

William  H,  Beck,  for  plaiutififs  in  error. 

ft  H,  P.  Sla4on,  solicitor,  and  F.  D,  Dismuke,  contra. 


DERRICK  V,  SAMS  et  al. 

t  Where  D.  sold  and  conveyed  land  to  H.,  taking  his  note  for  the  purdiase- 
Bwn^,  and,  after  jadgment  had  been  rendered  in  favor  of  D.  upon  such  note, 
H.  sold  and  conveyed  the  land  to  S.,  and  subsequently  to  this,  in  settlement 
of  the  judgment,  H.  and  S.  gave  to  D.  their  joint  note  and  a  mortgage  to 
aecore  the  same  on  the  land,  relatively  to  S.  the  consideration  of  the  joint 
note  was  not  the  purchase-money  due  to  D.  for  the  land  ;  and  where  upon 
the  death  of  S.  the  land  was  set  apart  as  a  yearns  support  for  the  benefit  of 
his  family,  it  was  not  subject  to  an  execution  issued  upon  the  foreclosure  of 
the  mortgage. 

2.  An  exception  to  the  effect  that  the  court  erred  in  ruling  that  the  plaintiff 
could  not  attack  a  designated  deed  as  fraudulent  will  not  be  considered,  when 
it  is  not  alleged  vrhat  specific  fraud  was  sought  to  ^  proved. 

1  Alleged  error  in  refusing  to  permit  a  witness  to  answer  a  specified  question 
can  not  be  considered  when  it  does  not  appear  what  the  answer  to  such  ques- 
tion would  have  been. 

1  The  other  evidence  which  it  is  alleged  the  court  erred  in  rejecting  was  im- 
material. 

6.  Thae  was  no  error  in  directing  a  verdict  finding  the  property  not  subject. 

Argned  October  9,  —  Decided  Kovember  6,  1901. 

levy  and  claim.  Before  Judge  Estes.  Rabun  superior  court 
February  term,  1901. 

R  £.  A.  Hamby  and  W,  S.  Paris,  for  plaintiff. 
Robert  McMillan  and  H.  H.  Dean,  contra. 

Fbh,  J.  J.  E.  Derrick  sold  and  conveyed  certain  land  to  J.  L. 
Hcoscm  on  January  15,  1891,  and  took  his  potes  for  the  pur- 
cbase-mooey.  The  deed  was  recorded  two  days  subsequently. 
After  Derrick  had  obtained  judgments  on  all  the  purchase-money 
fioCes  except  one  on  which  suit  was  pending,  Henson,  on  December 
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29,  1892,  sold  and  conveyed  the  land  to  A.  B.  Sams,  Sr.  On  Jan- 
uary 24, 1893,  Derrick,  in  settlement  both  of  the  judgments  which 
he  held  against  Henson  and  the  note  on  which  suit  was  pending, 
took  the  four  joint  notes  of  Henson  and  Sams  and  their  joint 
mortgage  on  the  land,  to  secure  such  notes.  Subsequently  Sams 
died,  and  the  land  was  set  apart  to  his  family  as  a  year's  support. 
A.  B.  Sams,  Jr.,  was  appointed  administrator  on  the  estate  of  A.  B. 
Sams,  Sr.  Derrick  foreclosed  the  mortgage  against  Henson  and 
Sams,  administrator,  and  the  mortgage  fi.  fa.  was  levied  on  the  land 
as  the  property  of  Henson  and  the  estate  of  A.  B.  Sams,  Sr.,  in  the 
hands  of  A.  B.  Sams,  Jr.,  as  administrator,  to  be  administered. 
Sarah  L.  Sams,  the  widow  of  A.  B.  Sams,  Sr.,  for  herself  and  as 
next  friend  of  certain  minor  children  of  herself  and  A.  B.  Sams, 
Sr.,  interposed  a  claim  to  the  land,  claiming  it  as  their  year's  sup- 
port. Upon  the  trial  the  court,  after  the  evidence  was  submitted, 
directed  a  verdict  finding  the  land  not  subject;  to  which  ruling 
Derrick,  the  plaintiff,  excepted  by  a  direct  bill  of  exceptions. 

1.  Plaintiff  in  error  contends  that  the  land  was  subject  to  his 
mortgage  fi.  fa.  under  the  act  of  Sept  16,  1891,  embodied  in  the 
Civil  Code,  §  3472,  which  provides:  "Whenever  the  vendor  of 
land  shall  make  a  deed  thereto,  and  take  a  mortgage  to  secure  the 
purchase-money  thereof,  neither  the  widow  nor  children  of  the  ven- 
dee shall  be  entitled  to  a  year's  support  in  said  land  as  against  said 
vendor,  his  heirs,  or  assigns,  until  the  purchase-money  is  fully 
paid."  This  contention  is  not  sound.  The  facts  of  the  case  do  not 
bring  it  within  the  operation  of  the  statute  just  quoted.  Derrick 
sold  and  conveyed  the  land  to  Henson  in  January,  1891,  before  the 
passage  of  the  statute,  which  was  in  September  of  that  year. 
Moreover,  he  took  no  mortgage  from  Henson,  his  vendee,  for  the 
purchase-money,  and  it  is  not  the  widow  and  children  of  his  vendee 
who  are  setting  up  a  year's  support  in  the  land;  but  the  claimants 
under  the  year's  support  are  the  widow  and  children  of  A.  B.  Sams, 
Sr.,  who  was  not  the  vendee  of  Derrick,  but  of  Henson.  But  we 
place  our  judgment  on  another  ground.  When  Derrick,  in  full  set- 
tlement of  the  judgments  and  the  note  on  which  suit  was  proceed- 
ing, which  he  held  against  Henson  for  the  purchase-money  of  the 
land,  took  the  joint  notes  of  Henson  and  Sams  and  their  joint  mort- 
gage on  the  land,  to  secure  such  notes,  the  joint  notes  of  Hensoit 
and  Sams,  with  their  mortgage  to  secure  the  same,  were  substi- 
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tuted  for  the  judgments  and  the  note  which  Derrick  held  against 
HeosoD.  The  transaction  operated  as  a  novation.  Relatively  to 
Sams  at  least,  the  consideration  of  the  joint  notes  of  himself  and 
H^son  was  not  the  purchase-money  of  the  land,  but  the  extin- 
gmshment  of  the  judgment  and  notes  which  Derrick  held  against 
Henson.  Sams  owed  Derrick  no  purchase-money,  hor  did  he  be- 
come Henson's  surety  for  the  purchase-money,  but  he  signed  the 
four  notes  as  joint  principal  with  him.  From  the  foregoing  it  fol- 
lows that  the  year's  support  was  superior  to  the  mortgage,  and  that 
the  land  was  not  subject  to  the  fi.  fa. 

2.  The  bDl  of  exceptions  recites:  "When  plaintiff  commenced 
to  offer  testimony  in  rebuttal,  lus  attorney  stated  that  he  proposed 
to  show  a  fraudulent  scheme  between  Henson  and  Sams  to  de- 
fraud plaintiff  out  of  his  purchase-money,  and  that  the  deed  from 
the  former  to  the  latter  was  void  because  of  such  fraud.  Claim- 
ant's attorney  insisted  this  could  not  be  done  for  two  reasons :  1st, 
because,  as  he  alleged.  Derrick  took  a  mortgage  from  Sams  and 
held  xmder  him,  and  that  therefore  plaintiff  was  estopped.  2d,  be- 
cause plaintiff  could  not  make  an  attack  on  a  deed  without  mak- 
ing both  the  grantee  and  grantor  parties.  The  court  replied,  *  I 
think  that  is  the  law,'  and  so  ruled."  The  assignment  of  error  upon 
this  ruling  is  in  the  following  language :  "  The  court  erred  in  rul- 
ing that  plaintiff  was  estopped  from  showing  that  the  deed  from 
J.  L  Henson  to  A.  B.  Sams,  Sr.,  was  made  as  part  of  a  fraudulent 
scheme  to  prevent  plaintiff  from  collecting  his  purchase-money  for 
the  lands  in  dispute,  and  in  holding  that  such  proof  could  not  be 
made  without  making  the  grantee  and  grantor  in  the  deed  parties.'' 
It  will  be  seen  that  the  real  exception  is,  that  the  court  erred  in 
excluding  evidence  to  prove  that  the  deed  from  Henson  to  Sams  was 
^dulent,  without  alleging  what  such  evidence  was.  As  has  been 
frequently  ruled,  this  is  not  a  good  exception.  Whether  the  rea- 
son which  prompted  the  court  to  exclude  the  evidence  was  vaUd  or 
not  can  not  affect  the  rule  that  alleged  error  in  refusing  to  admit 
evidence  can  not  be  considered  when  it  does  not  appear  what  the 
rejected  evidence  was.  If  the  evidence  had  been  set  out  in  the  ex- 
ception, it  might  appear  that  it  was  inadmissible  for  reasons  other 
than  those  which  moved  the  court  to  exclude  it ;  and  if  the  ruling 
^«e  correct,  the  reason  given  for  it  would  be  immaterial. 

3.  Another  exception  is  that  the  court  erred  in  refusing  to  allow 
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the  witness  F.  A.  Bleckley  to  answer  certain  questions  propounded 
by  plaintiff's  counsel  It  does  not  appear  what  the  answers  to 
such  questions  would  have  been,  and  for  that  reason,  as  frequently 
decided  by  this  court,  the  assignment  of  error  can  not  be  considered. 

4.  Complaint  is  made  that  the  court  erred  in  refusing  to  allow 
the  plaintiff  to  put  in  evidence  the  judgments  which  Derrick  ob- 
tained against  Henson  on  the  purchase-money  notes.  We  do  not 
see  how  they  were  material ;  and  besides,  Derrick  was  permitted  to 
testify  all  about  them. 

5.  Plaintiff  contended  that  the  land  set  apart  as  a  year's  support 
did  not  appear  to  be  the  same  as  that  levied  upon  and  which  was 
sold  by  Derrick  to  Henson  and  by  Henson  to  Sams,  and  upon  which 
Derrick  held  the  mortgage.  After  carefully  examining  all  the  evi- 
dence in  the  record,  we  think  that  it  clearly  appears  that  it  was  all 
the  same  land.  The  evidence  demanded  a  verdict  finding  the  land 
not  subject,  and  there  was  no  error  in  the  court  so  directing. 

Judgment  afirmtd.     All  the  Justices  concurring. 


McCoNNELL  V.  Cherokee  Mining  Company. 

Fish,  J.     1.  Where  in  the  trial  of  an  action  for  the  recovery  of  land  the  plain- 

114    84         tiff  relied  upon  the  contention  that  he  and  the  defendant  held  under  a  com- 
el26  483 

mon  grantor,  which  was  denied  by  the  defendant,  proof  by  the  plaintiff  that 

the  defendant  had  in  his  possession  a  chain  of  title  to  the  premises  in  dispute, 

one  link  of  which  was  a  conveyance  from  the  person  claimed  by  plaintiff  to 

be  such  common  grantor,  was  not,  without  more,  sufficient  to  authorise  a 

verdict  for  plaintiff,  as  the  defendant,  for  aught  that  i^peared,  may  have 

held  a  valid  title  from  a  different  source. 

2.  There  was  no  error  in  granting  a  nonsuit  in  this  case. 

JudgmenJt  affirmed.    All  the  Justicei  concurring. 

Submitted  October  9,  —Decided  NoTember  6, 1901. 

Complaint  for  land.     Before  Judge  (Jober.     Cherokee  superior 
court     February  term,  1901. 

£.  W.  Coleman,  for  plaintiflf.     P.  P.  DuPre,  for  defendant 
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STOVER  V.  DOYLE.  ,  ^-g5 

lis  I^ 
A  writ  of  certiorari  in  a  civil  case,  unlefls  sued  out  in  fonna  pauperis,  is  void  if   i^^^    35 

tike  same  be  issued  before  the  applicant  lias  given  the  bond  prescribed  by  the    lis  483. 

CItU  Code,  §  4639 ;  and  that  bond,  to  render  it  effectual,  must  in  some  man^     im  4m 

ner  be  approved  liy  the  judge  or  justice  of  the  court  in  which  the  case  was     «124  416 

originally,  tried. 
Tlie  decisions  of  this  court,  to  the  above  effect,  in  HamiUon  v.  Insurance  Co., 

107  Ga.  728  ;  Wingard  v.  Southern  Railway  Co.,  100  Ga,  177  ;  and  Carpen- 

itr  V.  Same,  112  Ga,  152,  are,  upon  a  review  thereof,  affirmed. 

Argued  Ootober  14,  —  Decided  Korember  6, 1901. 

Certiorari.     Before  Judge  Fite.     Bartow  superior  court.     July 
term,  1901. 

James  B.  Conyers,  for  plaintiff.     Paul  F.  Akin,  for  defendant. 

Lumpkin,  P.  J.     The  bill  of  exceptions  in  this  case  assigns  error 
upon  the  dismissal  of  a  petition  for  certiorari.     The  ground  of  dis- 
missal was  that  the^certiorari  bond  had  not  been  approved  by  the 
judge  of  the  court  in  which  the  case  was  tried.     Section  4639  of 
the  dvil  Code,  which  deals  with  writs  of  certiorari  in  civil  cases, 
imperatively  requires  the  party  applying  for  the  writ,  unless  he  does 
80  in  forma  pauperis,  to  give  bond  and  security  "  before  any  writ  of 
certiorari  shall  issua"     The  statute  necessarily  means  an  approved 
bond,  and  accordingly  this  court,  in  Hamilton  v.  Insurance  Co., 
107  Ga,  728,  held  that  when  a  writ  of  certiorari  issues  upon  the 
filing  of  a  bond  which  has  not  been  approved  by  the  judge  or  jus- 
tice of  the  court  in  which  the  case  was  tried,  the  writ  is  to  be 
treated  as  a  nullity.     This  decision  has  been  cited  approvingly  and 
followed  in  the  later  cases  of  Wingard  v.  Southern  Railway  Co,,  109 
Ga,  Yil^  and  Carpenter  v.  Same,  112  Ga,  152.     These  cases  are 
condusive  upon   the  question  now  presented  for  determination. 
Counsel  for  the  plaintiff  in  error  was,  however,  granted  leave  to  bring 
the  decisions  therein  rendered  under  review.     After  due  consider- 
ttioD,  they  are  approved  upon  the  reasoning  to  be  found  in  the 
BamUton  case,  supra.    In  support  of  the  contention  that  the  filing 
of  an  approved  bond  need  not  precede  the  issuing  of  the  writ  of 
certiorari,  counsel  for  the  plaintiff  in  error  cited  and  relied  on  the 
cases  of  Memmler  v.  State,  75  Ga,  576 ;  and  Watson  v.  State,  85 
^.  237.     These  cases  are  not  applicable  to  the  point  now  before 
08.     In  the  former  of  them,  the  court  construed  section  302  of  the 
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Code  of  1882,  relating  to  writs  of  certiorari  in  criminal  cases  from 
county  courts.  As  will  be  perceived  from  the  language  used  by  Mr. 
Justice  Hall  on  pages  581-2,  the  court  expressed  the  opinion  that 
while  it  was  essential  that  the  prescribed  affidavit  be  filed  before  the 
issuing  of  the  writ,  this  was  not  so  as  to  the  filing  of  the  bond. 
The  case  of  Watson  stands  upon  the  same  foundation  as  that  of 
Memmler,  though  in  dealing  with  the  former  the  latter  was  not  cited. 
We  therefore  adhere  to  the  doctrine  laid  down  in  the  Hamilton 
case,  and  are  confident  that  the  two  criminal  cases  just  mentioned 
contain  nothing  which  should  lead  to  a  contrary  conclusion. 

Judgment  affirm^     All  the  Justices  concurring. 


REEVES  r.  THE  STATE. 

1.  When  in  the  trial  of  a  murder  case  there  was  a  theory  presented  by  the  pri8> 
oner ^8  statement  which  would  have  authorized  the  killing  of  the  deceased 
whether  he  was  at  the  time  advancing  upon  the  accused  or  not,  it  was  error 
requiring  the  grant  of  a  new  trial  for  the  court  to  so  chaige  the  jury  as  to  leave 
the  impression  upon  their  minds  that  the  killing  was  not  justifiable  under  any 
circumstances  unless  the  deceased  was  at  the  time  of  the  killing  advancing 
upon  the  accused. 

2.  The  judgment  refusing  a  new  trial  in  this  case  is  less  reluctantly  reversed,  be- 
cause it  is  clearly  apparent  from  the  record  that  the  entire  truth  of  the  trans- 
action under  investigation  has  not  been  brought  to  lig^t. 

Argued  October  21, — Decided  Korember  7,  1901. 

Indictment  for  murder.  Before  Judge  Reagan.  Dodge  superior 
court.     July  1,  1901. 

According  to  the  testimony  introduced  by  the  State,  Bowen  and 
Reeves  were  seen,  by  two  witnesses  about  150  yards  away,  walking 
together.  Then  they  came  to  a  stop,  and  Reeves  seized  Bowen's 
right  arm  vnth  his  left  hand,  and  shot  Bowen  with  a  pistol,  shoot- 
ing twice.  Bowen  had  his  gun  in  his  right  hand  at  arm's  length, 
and  Reeves  was  walking  on  his  left  side.  After  the  shooting.  Reeves 
walked  off  immediately  toward  the  railroad,  and  soon  ran  from  the 
town  where  the  killing  occurred  to  a  point  about  fifteen  miles  dis- 
tant, in  another  county,  where,  a  few  days  later,  he  surrendered 
himself  to  the  sheriff  of  Dodge  county.  He  and  Bowen  had  not 
seemed  to  be  unfriendly  before  the  shooting.  At  the  time  Reeves 
seized  Bowen,  Bowen  was  not  doing  anything  to  him ; ''  he  just  kind 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  87 

of  come  to  a  stop."  The  witness  could  not  say  positively  whether 
it  was  Bowen's  arm  or  his  gun  that  Reeves  seized.  After  he  shot 
him  he  picked  up  Bowen's  gun  and  walked  oflf.  When  one  witness 
first  saw  the  parties  they  were  going  in  opposite  directions.  They 
met,  and  Reeves  turned  and  walked  with  Bowen.  Bowen  died  in 
two  or  three  minutes  after  he  was  shot.  Another  witness  testified 
that  she  was  one  or  two  hundred  yards  distant ;  her  attention  was 
attracted  by  the  first  shot,  and  she  saw  Reeves  shoot  the  second 
time,  when  Bowen  was  down  on  his  knees  and  had  his  hand  up  to 
his  head.  At  this  time  Reeves  was  behind  Bowen's  back.  Bowen 
had  a  pistol  in  his  pocket. 

A  witness  for  the  defendant  testified  that  he  was  about  60  or  75 
yards  from  the  parties  at  the  time  of  the  shooting,  and  there  was 
nothing  to  obstruct  his  view.  He  saw  them  walking  slowly  side 
by  side,  looking  each  other  in  the  face.  Suddenly  Bowen  ran  back 
and  threw  his  rifle  in  Reeves's  face ;  whereupon  Reeves  seized  the 
Tifle  and  shot  Bowen.  Bowen  was  staggering  as  he  walked.  Another 
witness  for  the  defendant  testified  that  as  she  and  another  woman 
accompanied  by  Reeves  were  walking  along  the  road,  they  were  ac- 
costed by  Bowen  and  told  to  stop.  They  stopped,  and  Bowen 
walked  up  to  Reeves  and  said,  with  an  oath,  that  he  was  going  to 
make  Reeves  eat  an  ear  of  corn  which  Bowen  had.  He  told  Reeves 
that  he  supposed  that  he  said  he  was  going  to  make  him  eat  some 
com.  Reeves  asked  him,  who  said  so?  and  he  told  him  that  two 
women  said  so.  It  appears  that  Bowen  had  just  come  from  a  house 
where  two  women  lived.  As  soon  as  Bowen  made  these  state- 
ments, the  two  women  who  were  with  Reeves  ran  away,  and  the 
shooting  occurred  ten  or  fifteen  minutes  later.  Several  witnesses 
give  Bowen  a  character  for  violence  in  the  community. 

The  prisoner's  statement  was :  "  I  was  going  along  with  these 
women  that  afternoon,  and  Mr.  Bowen  was  up  there  at  Mrs. 
Coffee's  house ;  and  as  soon  as  he  seed  us  coming  towards  town,  he 
was  coming  up  that  path  going  to  town,  he  took  and  come  across 
the  road  and  hollered  at  us,  .  .  walked  up  to  us  and  said,  'Don't 
jou  all  love  roasting-ears  ?'  We  said  yes.  .  .  Then  he  asked  me 
if  I  did  not  love  roasting-ears,  and  I  told  him  I  did,  but  I  didn't 
want  any  that  afternoon.  He  said  to  me  that  he  heard  somebody 
«y  that  I  was  going  to  make  him  eat  roasting-ears  the  next  time 
I  saw  him.      I  asked  him  who  told  him  that,  and  he  said  two 
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women ;  and  about  that  time  these  two  women  turned  and  went 
off;  and  as  soon  as  they  turned  off  he  turned  to  me  and  says,  <  Jim, 
let's  go  up  town  and  get  drunk  and  raise  hell/  I  says,  *  No,  I 
can't  do  that,'  and  then  he  says,  <  I  am  going  up  there  and  raise 
heU  Sheriff  Rogers  is  up  there  with  a  warrant  for  me»  but  damned 
if  he  can  arrest  me.  Damned  if  sheriff  Rogers  can  arrest  my  baby 
boy.'  I  was  walking  along,  and  had  my  pistol  in  my  side  pocket; 
and  he  says, '  Let  me  see  that  pistoL'  I  told  him  no,  that  he  could 
not  have  it;  and  he  tried  to  snatch  it  out,  and  got  hold  of  the  han- 
dle; and  when  he  could  not  get  it  away  from  me  he  backed  off  a 
little  piece  and  threw  his  gun  on  me  and  began  to  cock  it  and  say, 
'  Throw  down  that  pistol,  God  damn  you,  or  I  will  kill  you  in  the 
twinkling  of  an  eye,'  and  I  said  no ;  and  he  said,  *  I  will  Idll  you  if 
you  just  bat  your  eyes,  God  damn  you.*  Then  I  slapped  his  gun 
and  shot  at  the  same  time.  When  I  shot  him  the  first  time  I 
didn't  want  to  kill  him ;  and  when  I  shot  him  he  fell  to  his  knees, 
and  he  was  trying  to  get  up  with  lus  gun ;  and  while  he  was  trying 
to  get  up  I  shot  him  again.  He  was  already  up  on  lus  knees  when 
I  shot  him  the  second  time;  and  that  is  the  reason  I  took  his  gun 
and  went  on  off.  I  didn't  know  whether  he  was  going  to  shoot  or 
not.  I  shot  him  because  I  was  scared  of  him.  He  was  a  desperado, 
and  that  was  his  business — to  shoot  people." 

The  court  charged  the  jury,  among  other  things,  thus :  "  If  you 
believe  that  at  the  time  of  the  killing  Bowen  was  advancing  on  him 
with  a  deadly  weapon,  and  that  all  the  circumstances  were  suffi- 
cient to  excite  the  fears  of  a  reasonable  man  that  a  felony  was  about 
to  be  committed  on  his  person,  and  that  the  party  killing  acted 
under  the  influence  of  those  fears  and  not  in  a  spirit  of  revenge, 
then  the  killing  would  be  justifiable."  It  was  alleged,  in  one  ground 
of  the  motion  for  a  new  trial,  that  the  use  of  the  word  '*  advanc- 
ing," in  this  connection,  tended  to  mislead  the  jury  (there  being  na 
evidence  of  any  advance),  and  was  susceptible  of  the  construction 
that,  in  order  for  the  defendant  to  have  been  justified  in  the  kill- 
ing, the  deceased  must  have  been  actually  advancing  upon  him  and 
he  retreating. 

Herrman  &  Highsmith,  for  plaintiff  in  error.  J.  M,  Terrell, 
attorney-general,  and  J,  F.  DeLacy,  solidtor-general,  contra. 

Cobb,  J.  The  accused  was  convicted  of  murder,  and  sentenced  to 
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be  hung.     Having  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, he  excepted. 

1.  Complaint  is  made  that  the  court  erred  in  giving  the  follow- 
ing charge :  '*  If  you  believe  that  at  the  time  of  the  killing"  the  de- 
ceased "was  advancing  on"  the  accused  ** with  a  deadly  weapon," 
etc, "  the  killing  would  be  justifiable."  This  charge  was  error,  for 
ihe  reason  that  it  was  calculated  to  impress  upon  the  minds  of  the 
jury  that  the  accused  would  not  be  justified  in  taking  the  life  of 
the  deceased  unless  the  deceased  was  advancing  upon  him,  when 
there  were  circumstances  referred  to  in  the  statement  of  the  ac- 
cused which,  if  believed  by  the  jury,  would  have  authorized  the  kill- 
ing of  the  deceased,  notwithstanding  the  fact  that  at  the  time  of 
the  killing  the  deceased  was  not  advancing  upon  the  accused.  The 
judge  having  on  his  own  motion,  without  any  request  so  to  do,  un- 
dertaken to  charge  the  law  applicable  solely  to  a  theory  of  the  case 
as  raised  by  the  prisoner's  statement,  the  charge  so  given  should  have 
be^  accurately  adjusted  to  the  facts  of  the  case  as  made  in  the 
statement     Bagland  v.  StaU,  111  Ga.  211. 

2.  It  is  always  with  reluctance  that  this  court  orders  the  ver- 
dict of  a  jury  set  aside,  but  we  do  so  in  this  instance  with  less  re- 
luctance because  it  is  clearly  apparent  from  the  record  that  the  en- 
tire truth  of  the  transaction  has  not  been  brought  to  light.  There 
is  80  little  evidence  as  to  the  real  reason  and  motive  which  actuated 
the  accused  in  killing  the  deceased,  and  the  knowledge  of  the  eye- 
witnesses, who  were  some  distance  away,  was  so  limited  as  to  tlus 
niatter,  that  we  can  not  help  but  feel  that,  whether  the  accused  is 
guilty  of  murder  or  not,  something  yet  remains  to  be  told.  We 
send  the  case  back  for  a  new  trial,  in  the  hope  that  the  real  truth 
<rf  the  matter  may  be  fully  developed. 

Judgment  reversed.     All  the  Justices  concurring. 


Anderson  v.  The  State. 

CoBa,  J.    In  the  light  of  the  statement  of  the  accused,  the  coort  was  authoiv 
iad  to  state  to  the   jury  that  the  homicide  was  admitted.    The  evidence  au- 
thorized the  verdict,  and  there  was  no  error  in  refusing  to  grant  a  new  trial. 
Judgment  affirmed.    All  the  Justices  concurring, 

Sobmitted  October  21,  — Decided  November  7, 1901. 
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Indictment  for  murder.     Before  Judge  Evans.      Tattnall  supe- 
rior court.     April  term,  1901. 

J.  F.  KelUy,  for  plaintiff  in  error.      J,  M.  Terrell,  attamey-gen^ 
eral,  and  £,  T,  JRaiolings,  solicitor-general,  contra. 


1114     9^ 
117    4m 

«av  HEARD  V.  THE  STATK 

\v3^  1.  When,  without  objection  to  the  correctness  of  the  brief  of  eyidence  accom- 

panying a  motion  for  new  trial,  the  motion  was  heard  and  determined  on  its 
merits  by  the  trial  judge,  a  motion  made  in  this  court  to  dismiss  the  writ  of 
error  because  the  brief  of  evidence  was  not  approved  by  the  judge  will  be 
denied.  Nor  is  a  motion  to  dismiss  a  writ  of  error,  because  the  charge  of  the 
court  (which  is  specified  in  the  bill  of  exceptions  as  a  part  of  the  record)  does 
not  bear  the  formal  approval  of  the  judge,  good  when  the  i>articular  portions 
of  the  charge  assigned  as  error  are  set  out  in  an  amendment  to  the  motion, 
which  is  satisfactorily  identified  and  approved  in  the  body  of  the  1^11  of  ex- 
ceptions. 

2.  On  the  trial  of  one  charged  with  assault  with  intent  to  murder  another  by 
cutting  him  with  a  knife,  it  was  error  to  chaige,  in  effect,  that  if  the  prose- 
cutor simply  struck  the  accused  with  his  hand  or  fist,  intending  no  felony  or 
serious  bodily  harm,  and,  in  answer  to  that  blow,  the  accused  used  a  weapon 
likely  to  produce  death,  he  would  be  guilty  of  the  offense  charged. 

(a)  Had  death  resulted  and  the  fatal  wound  been  inflicted  as  the  result  of  pas- 
sion engendered  by  a  blow  amounting  to  no  more  than  an  assault,  the  ac- 
cused could  not  have  been  legally  convicted  of  murder. 

(P)  Had  the  assault  been  provoked  by  passion  so  engendered,  the  defendant 
might  have  been  convicted  of  stabbing,  or  assault  and  battery,  in  case  the 
evidence  so  warranted. 

8.  When,  in  a  trial  for  assault  with  intent  to  murder,  the  accused  sets  up  the  de> 
fense  that  he  inflicted  the  wounds  on  the  prosecutor  to  prevent  the  commission 
of  a  felony  on  his  person,  and  the  evidence  both  of  the  State  and  the  accused 
is  directed  to  the  truth  of  the  issue  thus  made,  it  is  error  to  charge  the  jury^ 
in  effect,  that,  in  order  for  the  accused  to  be  justified,  it  must  i4>pear  that  the 
danger  was  so  urgent  and  pressing  at  the  time  of  the  difficulty  that  in  order  to 
save  his  own  life  it  was  absolutely  necessary  to  kill.  The  provisions  of  that^ 
section  do  not  apply  in  a  case  of  the  character  indicated. 

Argued  October  21,  — Decided  Norember  7, 1901. 

Indictment  for  assault  with  intent  to  murder.     Before  Judge 
Brinson.     Richmond  superior  court.    April  tenn,  1901. 

ff,  M.  Porter,  for  plaintiff  in  error. 

J.  S,  Reynolds,  solicttor-general,  and  C.  P,  Pressly,  contra. 

Little.  J.   Enoch  Heard  was  indicted  for  the  offense  of  assault 
with  intent  to  murder,  allied  to  have  been  committed  on  Dave 
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Walker  by  cattiDg  him  with  a  knife.  He  was  found  guilty,  and 
submitted  a  motion  for  a  new  trial,  which  being  overruled,  he  ex- 
cepted. The  charge  was  clearly  made  out  by  the  evidence  intro- 
duced on  the  part  of  the  State;  but  one  of  the  witnesses  for  the  ac- 
cused, in  giving  an  account  of  the  circumstances  under  which  it  is 
alleged  that  the  defendant  cut  Walker,  testified  that,  befdre  he  was 
cut,  Walker  rushed  up  to  the  defendant  and  struck  him  on  the  side 
of  the  head  with  his  hand.  The  defendant  in  his  statement  also  said 
Uiat  Walker  struck  him  before  he  was  cut 

1.  When  the  case  was  called  in  this  court,  the  solicitor-general 
moved  to  dismiss  the  writ  of  error,  on  the  grounds  that  neither  the 
brief  of  evidence  nor  the  charge  of  the  court  was  approved  by  the 
trial  judge,  and  there  was  no  record  that  the  brief  of  evidence  had 
been  duly  filed  in  the  office  of  the  clerk  of  the  court.  He  also 
moved  to  strike  from  the  record  the  amendment  to  the  motion  for 
Dew  faial,  for  the  same  reasons.  After  the  call  of  the  case,  we 
▼ere  furnished  with  a  certified  copy  of  an  order  dated  October  21, 
1901  (after  the  bill  of  exceptions  and  transcript  of  the  record 
had  been  transmitted  to  this  court),  signed  by  the  judge  who  tried 
the  case  in  Bichmond  superior  court,  in  which  it  is  recited  that  the 
brirf  of  evidence  was  regularly  submitted  to  the  judge  at  the  hear- 
ing, and  the  amendment  to  the  motion  was  considered,  allowed,  and 
approved  by  him  at  the  time  of  the  hearing,  and  that  argument 
was  had  on  the  motion  under  the  brief  of  evidence,  and  theamend- 
m«it  and  brief  were  both  acted  upon  and  considered  as  approved 
by  the  trial  judge,  but  a  formal  approval  was  inadvertently  omit- 
ted; and  that  the  brief  of  evidence  and  the  amendment  be  marked 
approved  nunc  pro  tunc.  This  order  can  not  be  considered  by  this 
cwirt-  The  certificate  to  the  bill  of  exceptions  and  the  various  or- 
ders and  explanatory  notes  made  theretofore  were  exhaustive  of 
the  power  of  the  judge  in  this  regard ;  and  at  the  time  of  the  pas- 
ss^  :  1_  : ',:  T  0  ;  "  r  21,  iul  rase  was  not  pending  in  Rich- 
mond superior  court,  but  was  in  this  court,  and  the  record  of  the 
case  could  not  at  that  time  have  been  altered  or  added  to  by  any 
order  of  the  superior  court  of  that  county.  Eliminating,  however,  all 
reference  to  this  order,  we  find  a  recital  in  the  bill  of  exceptions  that 
the  defendant  made  a  motion  for  a  new  trial,  in  due  time,  on  cer- 
tem grounds  which  were  set  out  in  the  motion  for  new  trial  and  "  the 
amendment  made  thereto  on  June  28, 1901,"  and  that  this  motion 
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as  amended  was  beard  by  tbe  judge  pursuant  to  orders  properly 
taken,  and  tbat  after  bearing  tbe  aigument  of  counsel  tbe  judge 
overruled  tbe  motion  as  amended,  and  refused  a  new  trial     It 
tberefore  appears  from  tbe  bill  of  exceptions,  not  only  tbat  tbere 
was  a  motion  for  a  new  trial,  but  tbat  an  amendment  was  made 
tbereto  of  a  particular  date — June  28, — under  a  proper  order. 
Tbe  record  contains  an  order  imder  date  of  May  17, 1901,  in  wbicb 
it  is  recited  tbat  movant  bad  leave  to  amend  bis  motion  (for  new 
trial)  at  any  time  at  or  before  tbe  bearing;  and  tbe  amendment 
wbicb  it  is  sougbt  to  bave  stricken  recites  tbat  defendant  comes 
and,  under  leave  of  tbe  court  wbicb  bad  been  previously  obtained, 
amends  bis  motion,  setting  out  additional  grounds  by  way  of 
amendment      It  is  true  tbat  tbere  is  not  attacbed  to  tbe  amend- 
ment any  formal  verification  by  tbe  judge  of  tbe  additional  groimds, 
nor  does  tbe  formal  entry  of  filing  appear;  but  tbe  recital  in  tbe 
bill  of  exceptions,  wbicb  is  certified  to  be  true,  distinctly  refers  to 
tins  amendment  and  declares  tbat  tbe  amendment  was  considered 
and  beard  by  tbe  court  in  connection  witb  tbe  original  motion  on 
June  28, 1901.     We  tberefore  rule  tbat  tbe  recitals  in  tbe  bill  of 
exceptions  as  certified  by  tbe  trial  judge  are  not  only  suflSdent  to 
identify  tbe  amendment,  but  are  also  a  sufficient  approval  of  tbe 
grounds  tberein  taken,  witbout  a  formal  entry,  one  of  tbese  reci- 
tals being  tbat  tbe  defendant  '<  moved  for  a  new  trial  upon  tbe 
grounds  set  out  in  tbe  motion  and  tbe  amendment  made  tbereto 
on  June  28,  1901,  wbicb  motion  as  amended  was  beard  by  tbe 
judge,"  etc     Tbe  formal  filing  in  tbe  clerk's  office  is  not,  under 
tbese  circumstances,  indispensable  for  tbe  consideration  of  tbe  mo- 
tion as  amended.     It  also  appears  in  tbe  bill  of  exceptions  tbat  the 
plaintiff  in  error  specified  tbe  brief  of  evidence  filed  under  tbe  ap- 
proval of  tbe  judge,  as  well  as  tbe  cbarge  of  tbe  court;  and  while 
it  does  not  appear  by  any  entry  on  tbe  brief  of  evidence  tbat  the 
same  was  filed  in  office  and  approved  by  tbe  judge,  it  does  appear 
from  tbe  body  of  tbe  bill  of  exceptions  tbat  counsel  appeared  and 
argued  tbe  motion  for  new  trial.     In  tbe  record  this  motion  not 
only  appears,  but  it  is  accompanied  witb  a  brief  of  evidence.       If 
tbere  were  any  irregularities  in  approving  tbe  brief  of  evidence,  or 
any  point  as  to  its  correctness,  questions  concerning  tbe  same 
should  bave  been  raised  at  tbe  time  of  tbe  bearing  of  tbe  motion. 
In  tbe  case  of  Central  Railway  v.  Dorsey,  106  Oa.  826,  this  court 
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ruled  that  it  is  too  late  after  a  motion  for  a  new  trial  has,  without 
objection  to  the  brief  of  evidence,  been  heard  and  determined  on 
its  merits,  to  raise  the  question  that  the  brief  was  not  duly  filed. 
Under  this  ruling  the  motion  to  strike  the  brief  of  evidence  is  not 
good.  Nor  can  it  prevail  as  to  the  charge  of  the  court.  The  bill 
of  exceptions  specifies  the  charge  of  the  court  to  be  made  a  part 
of  the  record.  Even  if  it  were  necessary  that  a  formal  entry  of  ap- 
proval of  that  charge  should  appear  in  the  record,  it  is  sufficient  to 
say  that  the  court  below,  and  necessarily  therefore  this  court,  is 
only  called  on  to  pass  upon  the  assignments  of  error  on  the  por- 
tions of  the  charge  which  are  set  out  in  the  motion  and  amended 
motion  clearly  pointing  out  such  errors  as  it  is  claimed  were  com- 
mitted in  the  charge ;  and  inasmuch  as  both  the  motion  and  the 
amendment  thereto  are,  as  we  rule,  sufficiently  identified  and  veri- 
fied in  the  body  of  the  bill  of  exceptions,  the  motion  to  dismiss 
can  not  prevail 

2.  Complaint  is  made  in  the  amended  motion  for  new  trial  that 
the  judge  erred  in  his  instructions  to  the  jury,  as  follows:  "  I  fur- 
Uier  charge  you  that  if  the  prosecutor.  Walker,  simply  struck  him 
[the  accused]  with  his  hand  or  fist,  and  you  are  satisfied  from  the 
evidence  that  no  felony  or  serious  bodily  harm  was  intended,  and, 
ni  answer  to  that,  Enoch  Heard  used  a  weapon  likely  to  produce 
death,  then,  under  the  law,  he  would  be  guilty  of  the  offense  and 
you  would  be  authorized  to  find  him  guilty."     Other  grounds  of 
the  motion  contain  practically  the  same  assignment  of  error.    They 
will  not,  therefore,  be  separately  considered,  as  a  proper  determin- 
ation of  them  is  involved  in  the  ruling  upon  the  correctness  of  this 
priTtion  of  the  charge.      The  defendant  having  been  indicted  for  the 
(Mtnse  of  assault  wdth  intent  to  murder,  it  follows  that  if  he  would 
n(*  have  been  guilty  of  murder  under  the  circumstances  of  the  as- 
sault, had  death  resulted,  then  he  could  not  l^ally  have  been  con- 
vif^ed  of  the  offense  of  assault  with  intent  to  murder,  as  death  did 
not  ksuIl     To  determine  whether  the  defendant  was  guilty  of  the 
latter  offense  under  the  evidence  in  this  case, it  is  necessary,  to  some 
citeat  at  least,  to  consider  what  would  have  been  the  grade  of  the 
ioffiidde,  if  the  jury  had  believed  that  before  the  cutting  the  pros- 
«3tfor  bad  assaulted  the  accused,  if  the  cutting,  which  was  shown, 
W  fessdted  in  the  death  of  Walker.    Tlie  correctness  of  the  charge 
^^pbdned  of  was  material  in  view  of  the  conflict  in  the  evidence. 
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Suppose  that  Walker  had  died  from  the  eflfects  of  the  cut  and  the 
defendant  had  been  on  trial  for  murder;  then  the  principle  enun- 
ciated in  the  charge  is,  that  if  Walker  simply  struck  the  defendant 
with  his  hand  or  list,  with  no  intention  to  commit  a  felony  or  seri- 
ous bodily  harm,  and  in  response  to  that  striking  the  defendant, 
with  a  weapon  likely  to  produce  death,  had  killed  Walker,  under 
the  law  he  would  have  been  guilty  of  murder.     This  is  not  a  cor- 
rect legal  proposition.     Under  the  provisions  of  the  Penal  Code, 
§  65,  an  actual  assault  upon  the  person  killing,  or  other  equivalent 
circumstances  to  justify  the  excitement  of  passion,  are  sufficient  to 
reduce  the  homicide  from  murder  to  voluntary  manslaughter.  Prov- 
ocation bywords  could  notdo  so,  but  an  actual  assault  might;  then, 
if  the  defendant  had,  in  response  to  a  blow  from  the  hand  or  fist  of 
Walker,  killed  the  latter  with  a  weapon,  it  would  not  necessarily 
have  been  murder,  but  might  have  been  voluntary  manslaughter. 
If  it  would  not  necessarily  have  been  murder,  then  it  follows,  where 
death  does  not  ensue,  that  the  accused  would  not  necessarily  have 
been  guilty  of  assault  with  intent  to  murder.     If  the  cutting  proved 
in  the  present  case  was  done  as  the  result  of  passion  engendered 
by  a  blow  from  Walker,  the  defendant  was  not  guilty  of  the  offense 
of  assault  with  intent  to  murder,  but  he  might  have  been  found 
guilty  of  stabbing,  or  assault  and  battery.    This  proposition  has  been 
expressly  ruled  in  the  case  of  Malone  v.  Sta}e,  77  Ga,  767.      It 
was  there  held  that,  on  a  trial  for  assault  with  intent  to  murder  by 
cutting  another,  ''If  the  defendant  stabbed  the  prosecutor  after 
he  was  assaulted,  or  was  moved  to  act,  not  by  malice,  but  by  a 
sudden  and  violent  impulse  of  passion,  excited  by  either  of  the 
ways  mentioned  in  section  4324  of  the  Code  [Penal  Code  of  1895, 
§  64],  or  by  equivalent  circumstances,  then  the  case  would  be  re- 
duced to  voluntary  manslaughter/'  and  if  the  offense  under  par- 
ticular circumstances  is  voluntary  manslaughter,  the  highest  offense 
of  which  the  accused  can  be  found  guilty  imder  the  same  circum- 
stances, if  death  did  not  result,  is  stabbing,  which  is  an  offense 
committed  without  maUce.     A  blow  inflicted  by  one  upon  another 
in  anger  is  an  assault ;  hence,  it  is  apparent  that  the  charge  com- 
plained of  was  error,  and  that,  under  the  hypothesis  stated  in  tke 
charge  the  defendant  would  not  necessarily  have  been  guilty  o£ 
assault  with  intent  to  murder.     See  Malone  case,  cited  supra. 

3.  It  is  also  urged  that  the  court  erred  in  charging  the  jury  tlxo 
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principles  laid  down  in  the  Penal  Code,  §  73,  which  are  that  if  a 
person  kill  another  in  his  defense,  it  must  appear  that  the  danger 
was  so  urgent  and  pressing  at  the  time  of  the  killing  that  in  order 
to  save  his  own  life  it  was  absolutely  necessary  to  kill,  etc.     The 
contention  of  the  State  in  this  case  is  that  the  accused,  without 
any  provocation  from  the  prosecutor,  made  an  attack  on  him  with 
a  deadly  weapon  (a  knife),  and  inflicted  certain  wounds  on  him.  If 
ihis  contention  be  true,  the  defendant  is  guilty  of  assault  with  in- 
tent to  murder,  unless  it  be  made  satisfactorily  to  appear  that  the 
intent  to  kill  was  wanting.    The  accused  contended  that  he  inflicted 
the  wound  to  prevent  a  felony  from  being  committed  upon  his  per- 
5^D,  and  that  the  prosecutor  first  struck  him,  and  made  an  attempt  to 
use  a  deadly  weapon  upon  him,  and  that  the  cutting  was  doue  to 
prevent  the  use  of  such  weapon.    The  issue,  therefore,  was  whether 
the  cutting  was  done  to  prevent  the  commission  of  a  felony  on  the  per- 
«)D  of  the  accused,and  it  is  not  essential  under  such  circumstances 
that  in  Older  to  be  justified  one  can  only  kill  to  save  his  life.  Where 
a  felony  is  attempted,  by  violence  or  surprise,  to  be  committed  on  the 
j«Tson  of  another,  and  this  appears  under  the  provisions  of  the  code 
above  referred  to,  the  person  attacked  may  lawfully  kill  the  attack- 
ing party  to  prevent  such  felony  ;  and  it  is  not  true,  as  a  l^al  prop- 
wti^m,  that  he  is  only  justified  when  he  kills  to  save  his  own  life. 
He  is  equally  justffied  if  he  kills  to  prevent  the  commission  of  a 
felony  upon  his  person.      The  principles  contained  in  the  charge 
complained  of  are  not  applicable  in  .a  case  where  the  sole  defense 
set  up  is  the  one  urged  in  the  present  case,  but  are  only  applicable 
under  certain  circumstances  always  succeeding  mutual  combat,  in 
the  inception  of  which  the  defendant  willingly  entered  into  that 
combat.    PawM  v.  State,  101  Ga,  9.     It  must  be  ruled,  therefore, 
that  the  charge  given  was  error  under  the  two  theories  raised  by  the 
evidence  on  the  trial. 

The  other  grounds  of  the  motion  for  new  trial  do  not  disclose 
that  any  other  error  was  committed  by  the  trial  judge.  As  the 
ease  goes  back  for  another  trial  we  do  not  pass  on  the  general 
gromids  of  the  motion. 

Judgment  reversed.     All  the  Justices  concurring. 
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„  _  Jambs  v.  The  State. 

114     M 
Cu«l 

•117     4  Simioirs,  C.  J.    An  intention  to  steal  is  an  essential  element  of  the  offense  of 

larceny  ;  and  therefore,  in  the  trial  of  a  person  chaiged  with  this  offense  and 
whose  defense  was  that  he  had  taken  the  goods  under  a  bona  fide  claim  of 
right,  it  was  error  for  the  judge  to  refuse  to  submit  to  the  jury  the  question 
of  intention,  and  to  charge  that  if  the  accused  appropriated  the  goods  he  was 
guilty  regardless  of  his  intention.  Lee  v.  State,  102  Oa,  221,  and  cases  cited. 
Judgment  reversed.    All  the  Jutticee  concurring. 

Argued  October  21,  —  Decided  November.  7, 1901. 

Accusation  of  larceny.     Before  Judge  Hobbs.     CSty  court  of 
Albany.     May  term,  1901. 

J.  W,  Walters,  by  Culberson  &  WUlingham,  for  plaintiff  in  error. 
John  D,  Pope,  solicitor,  by  Z,  D.  Harrison^  contra. 


HERRING  r.  THE  STATK 

1.  By  the  terms  of  an  act  approved  December  15,  1897,  to  engage  in  the  prac- 
tice of  dentistry  in  this  State  without  a  license  was  made  a  penal  offense  only 

114~^[  as  to  those  not  engaged  in  such  practice  at  the  time  of  the  passage  of  the  act. 

121   74ft  Being  an  offense  only  as  to  a  particular  class  of  persons,  an  indictment  chaig- 

'121  746  ing  one  with  a  violation  of  the  prohibition  declared  in  the  statute  should 

aver  that  the  accused  was  embraced  in  the  class  as  to  which  the  practice  was 

made  penal. 

2.  The  indictment  on  its  face  being  insufHcient  to  charge  an  offense  against  the 
laws  of  this  State,  the  question  of  the  constitutionality  of  the  act  under  which 
it  was  framed  will  neither  be  considered  nor  passed  on. 

3.  The  trial  judge  erred  in  overruling  the  demurrer  to  the  indictment. 

Argued  October  21,  —  Decided  November  7, 1901. 

Indictment  for  miBdemeanor.     Before  Judge  Butt     Muscogee 
superior  court.     May  term,  1901. 

T.  T.  Miller,  for  plaintiff  in  error. 

S,  P.  OHhert,  solidtor-generdl,  and  S,  S.  Bennet,  contra. 

Little,  J.  The  plaintiff  in  error  was  indicted  by  the  grand  jury 
of  Muscogee  county,  for  the  offense  of  a  misdemeanor.  The  spe- 
cific facts  which  it  is  all^^ed  constituted  such  misdemeanor  are 
thus  set  out  in  the  bill  of  indictment:  **For  that  the  said  R  J. 
Herring,  on  the  1st  day  of  May  in  the  year  1901,  in  the  county- 
aforesaid  [Muscogee],  did  then  and  there,  unlawfully  in  violation  of 
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law,  practice  dentistry  for  a  reward,  the  said  B.  J.  Herring  not  hav- 
ing obtained  a  license  from  a  board  of  dental  examiners  duly  ap- 
pointed and  authorized  under  the  provisions  of  law  to  issue  license, 
and  the  said  B.  J.  Herring  not  having  registered  his  license  with 
the  clerk  of  the  superior  court  of  said  county,  contrary  to  the  laws," 
etc.  On  arraignment  the  accused  filed  a  demurrer  to  the  indict- 
ment, on  the  grounds:  1st,  that  the  facts  charged  did  not  consti- 
tute any  crime  against  the  laws  of  this  State;  2d,  that  the  acts 
charged  are  not  sufficient  to  charge  the  defendant  with  a  violation 
of  any  penal  law  of  this  State ;  3d,  because  it  is  not  made  a  crime 
to  fail  to  register  with  the  clerk  of  the  superior  court ;  4th,  because 
it  is  nowhere  alleged  that  the  defendant  did  not  have  the  lawful 
right  to  practice  dentistry  in  this  State ;  5th,  because  the  act  of  the 
General  Assembly  on  which  the  indictment  was  founded  is  un- 
constitutional, because  that  act  contains  more  than  one  subject- 
matter,  and  matter  different  from  that  expressed  in  the  title ;  and 
6tk,  that  the  act  is  unconstitutional  because  it  attempts  to  enact  class 
legislation.  This  demurrer  was  overruled,  and  to  the  judgment 
overruling  the  same  the  defendant  filed  exceptions  pendente  Kte. 
The  case  proceeded  to  trial,  and  the  defendant  was  found  guilty. 
He  subsequently  submitted  a  motion  for  a  new  trial,  which  was 
ovenuled,  and  he  excepted  to  the  judgment  overruling  the  same. 

1.  In  his  bill  of  exceptions  the  plaintiff  in  error  specifically  as- 
signs as  error  the  judgment  overruhng  his  demurrer ;  and  inasmuch 
«8,  in  our  opinion,  the  trial  judge  erred  in  not  sustaining  the  demur- 
rer, and  a  reversal  of  the  judgment  must  result,  an  adjudication  of  the 
CTTors  assigned  in  the  motion  for  new  trial  becomes  unnecessary. 
By  an  examination  of  the  grounds  set  out  in  the  demurrer,  it  will 
be  seen  that  the  objections  to  the  bill  of  indictment  were  two-fold : 
one  ckss  of  these  referred  to  the  sufficiency  of  the  indictment;  the 
«her  to  the  constitutionaUty  of  the  act  on  which  the  indictment, 
if  good,  must  rest.  It  is  not  permissible  to  pass  upon  the  question 
of  the  constitutionality  of  a  legislative  enactment,  which  is  raised  on 
an  indictment  which  in  law  charges  no  offense.  Hence,  as  (for  the 
^^asons  hereinafter  given)  we  have  arrived  at  the  conclusion  that 
the  indictment  preferred  against  the  accused  does  not,  under  the 
provisions  of  the  act  in  question,  charge  him  with  any  violation  of 
h^.  the  validity  or  invalidity  of  the  act  upon  which  it  is  founded 
^  not  be  considered.      This  court  wUl  not  presume  that  the  Gen- 
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eral  Assembly  has  enacted  an  unconstitutional  law,  and  it  will  only 
so  declare  when  it  is  clearly  shown  that  an  act  is  in  violation  of 
some  particular  provision  of  the  organic  law ;  and  if  for  any  reason 
an  indictment  which  seeks  to  charge  a  violation  of  the  terms  of  a 
particular  act  can  not  be  sustained  for  the  want  of  essential  aver- 
ments, all  inquiry  touching  the  validity  of  such  act  is  precluded. 
Therefore  the  discussion  and  determination  of  the  questions  raised 
by  the  demurrer  will  be  confined  to  the  sufficiency  of  the  indict- 
ment under  the  act.  We  do  not  understand  that  the  bill  of  indict- 
ment in  the  present  case  undertook  to  charge  the  accused  with  a 
misdemeanor  in  having  failed  to  register  his  license  with  the  clerk 
of  the  superior  court,  nor  do  we  understand  that  such  a  failure  is 
made  a  misdemeanor  by  the  terms  of  the  act.  On  the  contrary, 
the  penalty  prescribed  for  such  failure  is,  by  the  express  terms  of 
the  act,  forfeiture  of  the  license.  We  may  regard  the  allega- 
tion in  the  indictment  that  the  accused  did  not  have  his  license 
registered  as  surplusage,  which  did  not  afifect  the  distinct  charge 
made  that  the  accused  was  guilty  of  a  misdemeanor  in  that  he  did 
unlawfully  practice  dentistry  for  a  reward,  without  having  obtained 
a  license  so  to  do.  The  act  which  the  accused  is  allied  to  have 
violated  is  entitled,  "  An  act  to  establish  a  board  of  dental  examin- 
ers, prescribe  its  powers  and  duties,  and  to  regulate  dentistry  and 
the  practice  thereof,"  etc.  The  first  section  of  that  act  is  as  fol- 
lows: "Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Georgia,  and  it  is  hereby  enacted  by  authority  of  the  same,  that  it 
shall  be  unlawful  for  any  person  to  engage  in  the  practice  of  den- 
tistry in  the  State  of  Georgia  unless  said  person  shall  have  obtained 
a  license  from  a  board  of  dental  examiners,  duly  authorized  and  ap- 
pointed under  the  provisions  of  this  act  to  issue  licenses;  provided, 
that  this  act  shall  not  affect  the  right,  under  the  laws  of  Georgia , 
of  dentists  to  practice  dentistry  who  have  lawful  right  to  prac- 
tice dentistry  at  the  time  of  the  passage  of  this  act." 

The  indictment  charges  that  the  accused  did  on  a  named  day, 
"  unlawfully  in  violation  of  law,  practice  dentistry  for  a  reward,** 
he,  not  having  obtained  a  license  from  a  board  of  dental  examiners 
duly  appointed  and  authorized  under  the  proviaons  of  law  to  iss\xe 
licenses.  It  is  contended  on  the  part  of  the  accused  that  the  all^^ 
gations  made  do  not  of  themselves  show  that  the  accused  has  vio^ 
lated  this  law ;  that  for  the  indictment  to  have  charged  an  offeiise 
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under  the  terms  of  this  act  it  should  have  been  further  alleged  that 
the  accused  did  not  have  the  right  to  practice  dentistry  at  the  time 
of  the  passage  of  the  act.  This  contention  raises  an  important  ques- 
tion, and  under  the  authorities  which  we  have  consulted,  it  seems 
to  be  one  not  entirely  free  of  difficulty  in  its  solution.    It  is  a  gen- 
eral rule  that  the  all^ations  of  fact  made  in  the  body  of  an  in- 
dictment, in  order  to  constitute  an  offense,  must  show  that  the  ac- 
cused did  all  of  those  acts  which  the  statute  prescribes  shall  be  a 
Clime  if  done ;  and  it  is  also  a  general  rule  that  if  all  the  facts 
▼hich  are  charged  in  the  indictment  be  true  and  yet  the  accused 
can  be  guiltless,  the  indictment  is  bad.      These  general  rules  are, 
however,  in  effect,  qualified  in  certain  instances ;  and  it  is  contended 
on  the  part  of  the  State  that  it  was  not  necessary  that  the  indict- 
moit  should  n^ative  the  proviso  in  the  first  section  of  the  act,  but 
tiiat  the  qualification  made  by  the  proviso,  that  persons  who  were 
practidog  dentistry  at  the  time  of  its  passage  were  not  required  to 
procure  a  license,  was  a  matter  of  defense  to  be  urged  by  plea  and 
proof ;  and  a  number  of  authorities  have  been  cited  which  it  is 
claimed  support  that  contention.      Mr.  Bishop  in  his  work  on 
Criminal  Procedure  (voL  1,  §631),  discussing  the  rule  as  to  what 
exceptions  in  the  statute  an  indictment  must  negative,  says  that 
the  principle  is,  that  the  indictment  must  show  a  prima  fade  case 
against  the  defendant,  and  where  the  statute  has  exceptions,  pro- 
Tisos,  and  the  like,  the  indictment  must  aver  the  contrary  of  those 
the  negative  whereof  constitutes  an  affirmative  element  in  the  of- 
fense, but  it  may  be  silent  as  to  those  which  are  merely  available 
in  defense.     This  author  further  says,  in  the  same  section,  '*  But 
the  question  vehether  a  particular  exception  or  proviso  is  of  the  one 
dass  or  the  other  depends  largely  upon  how  the  statutory  words  are 
ananged."    In  endeavoring  to  ascertain  whether  the  proviso  in  the 
first  section   of  the  act  under  consideration  contains  matter  which 
is  merely  available  as  defense  or  whether  it  constitutes  an  affirma- 
tive element  of  the  offense  made  by  this  act,  certain  well-established 
ndes  must  be  consulted.     Mr.  Chitty  in  the  first  volume  of  his 
Criminal  Law,  283  b,  284,  says:     "When  a  statute  contains  pro- 
▼aoB  and  exceptions  in  distinct  clauses,  it  is  not  necessary  to  state 
itt  the  indictment  that  the  defendant  does  not  come  within  the  ex- 
ceptions, or  to  negative  the  provisos  it  contains.  Nor  is  it  even  nec- 
«>ttry  to  allege  that  he  is  not  within  the  benefit  of  its  provisos. 
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though  the  purview  should  expressly  notice  them,  as  by  saying  that 
none  shall  do  the  act  prohibited,  except  in  cases  thereinafter  ex- 
cepted. But  these  are  matters  of  defense  which  the  prosecutor  need 
not  anticipate,  but  which  are  more  properly  to  come  from  the  pris- 
oner. On  the  contrary,  if  the  exceptions  themselves  are  stated  in 
the  enacting  clause,  it  will  be  necessary  to  negative  them,  in  order 
that  the  description  of  the  crime  may  in  all  respects  correspond  with 
the  statute."  This  eminent  writer,  it  will  be  seen,  in  so  far  as  has 
been  quoted,  rests  the  necessity  of  pleading  provisos  and  exceptions 
on  the  determination  of  the  question  whether  such  provisos  and 
exceptions  are  contained  in  distinct  clauses  of  the  statute,  or  in  the 
enacting  clause.  Mr.  Bishop  in  his  work  cited  above,  §  636,  narrows 
the  distinction  to  this  legal  proposition :  "The  negative  of  all  ex- 
ceptions in  the  enacting  clause  should  be  averred,  unless  they  are 
such  in  form  and  substance  that  an  affirmative  offense  will  appear 
without."  He  follows  this  with  two  other  principles,  namely: 
"  Where  the  n^ative  is  descriptive  of  the  offense  it  must  be  alleged 
in  the  indictment;"  and  "Whatever  be  the  location  of  the  differ- 
ent provisions  of  a  statute,  an  indictment  on  it,  as  on  the  common 
law,  must  aver  all  negatives  necessary  to  show  affirmatively  an  of- 
fense." Mr.  Wharton  in  his  work  on  Criminal  Practice  and  Pro- 
cedure^§  238,in considering thissubjectin  the  light  of  anumber  of 
adjudicated  cases,  says  that  when  provisos  and  exceptions  are  not 
so  expressed  in  the  statute  as  to  be  incorporated  in  the  definition 
of  the  offense,  it  is  not  necessary  to  state  in  the  indictment  that 
the  defendant  does  not  come  within  the  exceptions,  or  to  n^:ative 
the  statutory  provisos.  The  same  author  says  (§  239) :  "  But  where 
a  proviso  adds  a  qualification  to  the  enactment,  so  as  to  bring  a 
case  within  it  which  but  for  the  proviso  would  be  without  the  stat- 
ute, the  indictment  must  show  the  case  to  be  within  the  proviso." 
This  rule  he  deduces  from  a  long  line  of  authorities. 

We  have  referred  to  the  text  of  these  leading  authors  for  the 
purpose  of  ascertaining  the  rules  which  should  be  applied  in  deter- 
mining the  question  made.  The  rules  quoted  are  of  English  origin  , 
and  some  of  them  are  almost  purely  technical ;  but,  although  tech- 
nical, they  are  nevertheless  established  rules,  and  have  been  recog- 
nized by  this  court.  As  an  instance,  in  the  case  of  Williams  v. 
State,  89  Ga.  483,  it  was  ruled  that  generally  it  is  not  necessary 
for  the  indictment  to  negative  any  of  the  exceptions  contained  in 
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the  statute,  "such  exceptions  not  being  inserted  in  the  enacting 
clause  which  defines  and  describes  the  ofifense."  .  Without  any  in- 
tention of  detracting  from  the  force  of  these  rules,  they  must,  we 
think,  be  applied  in  connection  with  another  rule  of  primary  im- 
portance in  the  interpretation  of  statutes ;  and  that  is,  to  ascertain 
whether  the  legislative  body  which  enacted  the  law  intended,  by 
the  enacting  clause  and  the  proviso,  to  create  a  general  offense  or 
an  offense  limited  to  a  particular  class  of  persons.  Mr.  Wharton 
in  his  work  above  cited,  §  241,  gives  an  illustration  which  seems  to 
be  pointed  and  apt  on  this  particular  branch  of  the  question,  as  fol- 
lows: The  sale  of  alcohol  is  prohibited  by  a  sweeping  section  of  an 
act  In  a  subsequent  section  of  the  same  act  alcohol  is  excepted 
for  medicinal  purposes.  Here,  he  says,  the  very  structure  of  the 
statute  shows  the  intent  of  the  lawmakers  was  to  make  the  sale  of 
alcohol  a  crime  by  the  statute.  But  in  an  act  declaring  that  none 
but  licensed  persons  shall  sell  alcohol,  a  general  crime  is  not  cre- 
ated The  effect  of  the  latter  act  is  to  declare  that  if  certain  per- 
sons do  certain  things  they  shall  be  liable  to  indictment.  In  the 
last  instance  named  this  author  says  "that  it  must  be  averred  that 
the  defendant  was  in  the  class  named,"  and  he  declares  that  the 
test  is  practically  this:  "-Is  it  the  scope  of  the  statute  to  create  a 
Stwral  offense,  or  an  offense  limited  to  a  particular  class  of  persons 
or  conditions  ?  In  other  words,  is  it  intended  to  impose  the  stamp 
of  criminality  on  an  entire  class  of  actions,  or  upon  only  such  actions 
of  that  class  as  are  committed  by  particular  persons  or  in  a  partic- 
ular way  ?  In  the  latter  case  the  defendant  must  be  declared  to 
be  within  the  class ;  in  the  former  case  this  is  not  necessary.  .  . 
Of  course  the  question  thus  involved,  whether  a  crime  is  general  or 
limited  to  particular  persons,  may  be  determined  otherwise  than 
by  the  structure  of  the  statute.  If  it  be  clear  that  an  act  is  only 
to  become  a  crime  when  executed  by  particular  persons  of  a  par- 
ticular dass,  or  under  particular  conditions,  then  this  class  or  those 
conditions  must  be  set  out  in  the  indictment,  no  matter  in  what 
pwt  of  the  statute  they  may  be  expressed."  This  reasoning  seems 
to  be  sound,  affording  a  practical  and  reasonable  conclusion,  namely : 
W  br  the  words  of  a  statute  particular  acts  done  are  declared  to  be 
a  crime  for  which  punishment  is  provided,  the  offense  created  is 
general  and  applicable  to  all,  and  an  indictment  which  sets  out  the 
offense  in  the  language  of  the  statute  is  suflScient,  notwithstanding 
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there  may  be  matters  found  in  the  body  of  the  statute  elsewhere 
which  provide  that  a  given  class  of  persons,  or  persons  with  certain 
qualifications,  shall  not  be  convicted  of  that  offense,  or  that  certain 
existing  conditions  may  be  a  justification  for  doing  the  act  set  out 
in  the  statute.  In  such  a  case  the  offense  is  a  complete  one  as  it 
stands  stated,  and  it  is  not  necessary,  in  framing  the  indictment, 
to  negative  the  conditions  under  which  the  force  of  the  statute  may 
be  avoided.  These  are  matters  of  plea  and  defense  to  a  general 
statutory  crime.  If,  however,  by  the  terms  of  a  statute  the  doing 
of  an  act  by  a  particular  class  of  persons,  or  persons  without  cer- 
tain qualifications,  is  declared  to  be  a  criminal  offense,  then  the  of- 
fense is  not  general ;  ^t  does  not  apply  to  all,  but  is  restricted  to  the 
class  or  condition  of  persons  who  may  not  lawfully  do  the  act.  In 
such  a  case  the  acts  done  amount  to  an  offense  only  when  done  by 
particular  persons,  and  in  an  indictment  charging  the  offense  it  is 
absolutely  essential  that  facts  should  be  set  forth  which  clearly  aver 
that  the  commission  of  the  acts  by  the  person  charged  is  an  offense 
against  the  law. 

In  the  case  of  Elkins  v.  State^  13  Oa.  435,  this  court  had  under 
consideration  the  question  whether  or  not  it  was  necessary  in  an 
indictment  to  negative  the  exception  which  was  found  in  a  general 
statute  declaring  that  if  any  person  should  retail  liquors  without  a 
license  except  in  certain  corporate  towns,  he  should  be  guilty,  &c. 
Judge  Nisbet,  who  delivered  the  opinion  of  this  court  said:  "Our 
criminal  pleadings  are  reduced  to  great  simplicity.  Yet  neither  the 
law  nor  the  practice  of  our  courts  have  dispensed  with  the  rule, 
that  an  indictment  must,  in  its  averments,  bring  the  accused  within 
the  operation  of  the  law  for  a  violation  of  which  he  is  put  on  trial. 
It  must  make  a  case  upon  which,  if  proven,  the  court  would  be  en- 
abled to  adjudge  the  defendant  guilty  of  a  crime.  .  .  From  the 
structure  of  the  section  which  creates  this  offense,  there  can  be  no 
proper  description  of  it  without  averments  which  will  deny  to  the 
defendant  protection  under  its  exceptions.  They  are  not  made  in 
subsequent  and  independent  sections,  or  by  provisoes  which  set 
forth  a  ground  of  excuse  or  justification.  They  are  inherent  in  the 
body  of  the  definition  of  the  offense,  and  can  not  be  separated  from 
it.  .  .  Every  all^ation  in  this  indictment  may  be  true,  and  yet 
the  plaintiff  in  error  be  guiltless  of  any  violation  of  the  law ;  for  the 
facts  stated  do  not  necessarily  constitute  an  offense  by  the  law.    It 
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was  necessary,  therefore,  for  the  indictment  to  have  negatived  the 
fact  that  the  defendant  was  within  the  exceptions,  or  in  some  other 
fonn  (and  as  to  that,  this  court  would  not  be  strict  or  technical) 
brought  him  within  the  purview  of  the  statute.     Not  having  done 
this,  it  is,  in  our  judgment,  defective  in  a  vital  particular."     Now 
we  find  that  the  act  on  which  the  indictment  in  this  case  was  founded, 
in  its  first  section,  simply  undertakes  to  define  when  the  practice  of 
tlentistry  shall  be  made  penal  in  this  State.     That  section  declares 
that  it  shall  be  unlawful  for  any  person  to  engage  in  the  practice  of 
dentist^  who  shall  not  have  obtained  a  license,  and  provides  that 
this  act  shall  not  affect  the  right,  under  the  laws  of  Georgia,  of  those 
dentists  who  had  the  lawful  right  to  practice  their  profession  at  the 
time  of  the  passage  of  the  act.     No  punishment  is  in  this  section 
undertaken  to  be  imposed.     Acts  which  constitute  the  crime  are 
simply  defined.     They  are,  that  all  persons  who  practice  dentistry 
shall  have  a  certain  license,  provided  that  the  right  of  one  who  was 
engaged  in  that  practice  at  the  time  this  act  was  passed  should  not 
be  affected.    Hence,  it  is  not  a  fair  interpretation  of  this  act  to  de- 
dare  that  the  practice  of  dentistry  without  the  hcense  provided  for 
iherdn  is  a  crime.      It  was  not  the  intention  of  the  General  As- 
sembly, as  expressed  by  this  first  section,  that  the  practice  of  den- 
tistry should  be  a  crime  as  to  all  persons  when  carried  on  without 
a  license.    On  the  contrary',  the  effect  of  the  proviso  is  that  the  very 
acts  which  should,  after  the  passage  of  the  act,  constitute  a  crime 
a«  to  some  persons  should  not  constitute  a  crime  as  to  others.     The 
whole  section  deals  with  the  definition  of  the  offense  which  was  then  , 
created.     The  punishment  for  the  offense  is  found  in  the  9th  sec- 
tion of  the  act.     It  is  there  declared  that  any  person  who  in  viola- 
tion of  the  provisions  of  this  act  shall  practice  dentistry,  etc.,  shall 
be  guilty  of  a  misdemeanor  and  punished  in  a  particular  way.    The 
proviso  declaring  that  the  rights  of  those  who  were  practicing  den- 
tistry at  the  time  of  the  passage  of  the  act  should  not  be  affected  by 
its  provisions  was  just  as  much  a  provision  of  the  act  as  that  portion 
of  section  first  which  declares  that  the  practice  of  dentistry  without 
aHcQise  shall  be  unlawful.   They  are  to  be  taken  together,  and  it  is 
dear,  even  under  the  consideration  of  the  rules  heretofore  referred 
^»  that  it  was  the  intention  of  the  legislature  that  certain  acts  of 
*  particular  class  of  persons  should  not  constitute  an  offense.     So 
^^ing  this  statute,  it  is  necessary,  in  our  opinion,  that  an  indict- 
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ment  under  its  provisions,  in  order  to  charge  an  offense,  should  aver 
that  the  person  accused  was  not  engaged  in  the  practice  of  dentLstry 
at  the  time  of  the  passage  of  the  act.  Hence  the  judgment  of  the 
court  below  in  overruling  the  demurrer  must  be 

Reversed,     All  the  Justices  concurring. 


Hanson  v.  The  State. 

LnMPKnr,P.  J.  1.  It  is  not,  in  a  trial  for  the  offense  of  using  oppiobrioiifl  words, 
erroneous  to  charge  the  jury  that  if  the  accused  used  to  the  prosecutor  the 
language  charged  in  the  indictment,  it  is  for  them  to  determine  whether  or 
not  he  had  provocation  so  to  do,  and  *' whether  or  not  the  proTOcation,  if 
there  was  any,  was  sufficient  to  justify  the  defendant  in  the  use  of  such  lan- 
guage.'*   Echols  y.  State,  110  Oa,  257. 

3.  The  verdict  in  this  case  was  fully  supported  by  evidence. 

Judgment  affirmed.    All  the  Justices  coneurHng. 

Argued  October  22,  —  Decided  Norember  7, 1901. 

Indictment  for  misdemeanor.      Before  Judge  Hodnett.     Gtj 
court  of  Carrollton.     August  8,  1901. 

W.  D,  Hamrick  and  Oscar  Reese,  for  plaintiflf  in  error. 
S.  ffoldemess,  solicitor,  contra. 


DAVIS  et  al  v.  THE  STATE. 

No  error  of  law  was  committed,  the  evidence  was  sufficient  to  authorise  the  ver- 
dict, and  the  newly  discovered  evidence  was  entirely  of  an  impeaching  na- 
ture.   There  was,  therefore,  no  error  in  refusing  a  new  trial. 

Argued  October  22,— Decided  November  7«  1901. 

Indictment  for  murder.  Before  Judge  Hart  Laurens  superior 
court.     July  term,  1901. 

John  R,  Cooper,  W,  C,  Davis,  and  B.  J.  Conyers,  for  plaintiffs 
in  eiTor.     H,  G,  Lewis,  solicitor-general,  contra. 

Simmons,  C.  J.  It  appears  from  the  record  that  Fordham,  Davis, 
Webb,  and  Haskins  were  indicted  for  the  offense  of  murder.  Ford- 
ham  was  tried  and  convicted  at  one  term  of  the  court,  and  at  a 
subsequent  term  the  others  were  jointly  tried  and  convicted  of 
voluntary  manslaughter.     They  made  a  motion  for  a  new  trial,  con- 
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taining  41  groiinda     Many  of  these  grounds  deal  with  matters 
trivial  in  their  nature,  and  are  not  of  sufficient  importance  to  re- 
quire express  mention  in  this  opinion.     In  several  different  grounds 
the  same  ruling  is  complained  of  in  different  phraseology.     After 
a  careful  consideration  of  all  of  the  grounds,  we  find  that  the  points 
worthy  of  discussion  may  be  summed  up  as  follows:  (1)  That  the 
coQit  charged  upon  the  subject  of  manslaughter,  when  the  evidence 
showed  that  the  law  of  manslaughter  was  not  involved  in  the  case. 
(2)  That  the  court  gave  in  charge  to  the  jury  section  73  of  the 
Penal  Code,  when  the  evidence  showed  that  there  had  been  no 
matual  combat  and  no  mutual  intention  to  fight.     (3)  That  the 
court  charged  upon  the  subject  of  conspiracy  or  common  intent 
upon  the  part  of  the  defendants  to  kill  the  deceased,  when  there 
was  no  evidence  to  warrant  such  a  charge.     (4)  That  the  court 
charged  upon  the  subject  of  involuntary  manslaughter,  when  the 
evidence  showed  that  this  offense  .was  not  involved  in  the  case. 
(5)  That  the  court  gave  an  erroneous  charge  with  reference  to  rea- 
sonable doubt.    (6)  That  the  court  refused  to  give  a  certain  charge 
as  requested.     (7)  That  the  court,  in  the  charge,  failed  to  restrict 
the  effect  of  certain  admissions,  made  by  Davis  after  the  homicide, 
to  the  defendant  making  them.    (8)  That  the  court  failed  to  charge 
upon  the  subject  of  confessions.     The  evidence  discloses  in  sub- 
stance that  the  four  persons  indicted,  Ben  Cannon  and  Oscar,  his 
son,  met  on  July  4,  1900,  at  a  "commissary"  belonging  to  Ford- 
ham,  one  of  the  accused.  They  commenced  throwing  "crack-a-loo" 
for  dder.     This  sport  continued  for  some  considerable  time.     The 
person  losing  treated  the  crowd  to  a  quart  bottle  of  cider.     When 
the  game  was  over,  Oscar  Cannon  claimed  to  have  saved  a  half  of 
a  gallon  of  his  portion  of  the  cider,  and  when  he  and  his  father 
were  ready  to  leave,  he  placed  this  cider  in  his  father's  buggy. 
Fordham  objected  to  this,  and  going  to  the  buggy  took  the  cider 
out  and  carried  it  back  into  the  house.     Oscar  followed  him,  and 
a  quarrel  and  fight  ensued  between  them.     Oscar  was  ready  and 
billing  to  fight,  and  declined  to  discontinue  the  combat  on  the  ad* 
^  of  his  father.      In  this  fight  the  whole  crowd  became  engaged, 
the  four  accused  persons  taking  sides  against  the  two  Cannons. 
The  father  and  son  were  both  knocked  down.     When  the  father 
«08e  he  discovered  the  four  accused  persons  pursuing  Oscar,  who 
»ems  to  have  left  the  house  while  the  father  was  down.     When 
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the  father  arrived  near  the  place  where  Oscar  had  been  overtaken^ 
the  latter  was  being  beaten  by  Webb  and  Fordham.  Haskins 
threw  the  father  down,  and  Davis  threatened  to  cut  his  heart  out 
if  he  breathed.  The  father  became  frightened  and  left  the  place. 
When  he  returned  he  found  his  son  in  a  dying  condition.  This  is, 
in  substance,  the  testimony  of  the  father.  Two  other  witnesses 
testified  that  there  was  a  general  fight  in  which  all  were  engaged,^ 
moving  from  the  commissary  to  the  place  where  the  fatal  blows 
were  stricken.  It  was  also  shown  that  one  of  the  accused,  soon 
after  the  fight,  remarked,  in  the  presence  of  the  others :  "  We  have 
killed  one  d — d  Cannon  to-day,  and  .  .  if  [Ben  Cannon]  comes 
down  here  we  will  get  another." 

1.  Under  the  facts  shown,  we  think  the  trial  judge  was  fully  jus^ 
tified  in  giving  in  charge  the  law  relating  to  the  offense  of  man- 
slaughter. The  jury  were  authorized  to  infer  from  all  the  evidence 
that  Oscar  Cannon  and  Fordham  mutually  intended  to  fight,  and 
that  the  father  espoused  the  cause  of  his  son  while  the  others  took 
part  with  Fordham  when  the  fight  became  general  Fordham  and 
Oscar  exchanged  blows  when  Fordham  took  the  cider  from  the 
buggy  and  carried  it  back  into  the  house.  When  they  fought  and 
the  elder  Cannon  took  sides  with  his  son,  the  others  took  the  part 
of  Fordham  and  fought  the  Cannons  until  Oscar  was  overpowered 
and  the  father  became  frightened  And  left.  Under  such  facts  the  trial 
judge  would  not  have  been  warranted  in  deciding  for  himself  that 
the  law  of  voluntary  manslaughter  was  not  involved  in  the  case,^ 
but  very  properly  submitted  the  question  to  the  jiuy. 

2.  It  was  also  contended  that  it  was  error  to  give  in  charge  sec- 
tion 73  of  the  Penal  Code.  The  assignment  of  error  made  in  thia 
connection  is  that  there  was  no  evidenise  of  mutual  combat  or  mu- 
tual intention  to  fight  and  that  this  code  section  was  therefore  in- 
applicable. We  think  that  even  a  cursory  reading  of  the  above  facta 
will  show  that  the  combat  was  mutual  from  its  inception  to  its 
end.  There  was  a  mutual  fight  in  the  "  commissary"  between  Os- 
car and  Fordham,  and  subsequently  between  the  two  Cannons  and 
the  defendants,  and,  according  to  the  testimony  of  two  of  the  wit- 
nesses, this  was  continued  after  the  combatants  had  left  the  house 
and  until  the  end.  The  motion  does  not  complain  that  this  sec- 
tion (73)  was  given  in  immediate  connection  with  section  70.  If 
this  assignment  of  error  had  been  made,  a  different  question  would. 
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have  been  presented.  That  this  was  done  does  not  appear  from  the 
motion,  and  we  must  hold  that  it  was  not  erroneous  to  give  section 
73  in  charge  to  the  jury. 

3.  From  the  statement  of  the  facts  it  must  be  apparent  that  the 
pry  could  find  that  there  was  an  intent  common  to  these  defend- 
ants to  participate  in  the  fight  against  the  Cannons.  Early  in  the 
fight  Fordham  fought  with  Oscar  Cannon,  while  the  other  defend- 
ants fought  with  the  father.  Subsequently  the  fight  became  gen- 
eral, the  Cannons  being  pitted  against  the  four  defendants.  There 
was, therefore,  no  error  in  charging  upon  the  subject  of  conspiracy 
and  common  intent.  Counsel  for  the  plaintiffs  in  error  laid  great 
stress,  in  the  argument  here,  upon  the  fact  that  no  prearrangement 
or  agreement  among  the  defendants  had  been  shown.  We  under- 
stood his  contention  to  be  that,  before  a  conspiracy  or  common  in- 
tent could  be  established,  it  was  necessary  for  the  State  to  show 
that  such  agreement  or  arrangement  had  been  expressly  entered 
into  before  the  fight  was  b^un,  and  that,  unless  this  was  shown, 
it  was  error  to  charge  upon  the  subject.  We  think  that  this  con- 
tentioD  is  not  sound.  Conspiracy  or  common  intent  may  be  estab- 
lished by  proof  of  acts  and  conduct  as  well  as  of  previous  express 
agreemoit  Hvdgins  v.  State,  61  Ga,  182.  It  seems  to  us  that 
taking  as  true  the  testimony  for  the  State,  the  jury  was  clearly  au- 
thorized to  find  that  a  common  intent  existed  throughout  the  fight 
and  particularly  about  the  time  the  mortal  blows  were  given.  At 
that  time  the  elder  Cannon, according  to  his  testimony,  was  knocked 
down,  the  four  defendants  went  in  pursuit  of  the  son,  and,  when 
the  bthef  attempted  to  follow,  he  was  tripped  up  by  Haskins  and 
threatened  by  Davis,  Fordham  and  Webb  in  the  meantime  giving 
to  the  son  the  blows  which  caused  his  death.  Thus  two  of  the  de- 
fendants were  beating  the  son  while  the  other  two  were  restrain- 
ing the  father  from  rendering  assistance.  If  this  was  true,  the  acts 
and  conduct  of  the  defendants  seem  to  us  to  have  indicated  a  com- 
mon intent.  Certainly  it  was  enough  to  authorize  the  judge  to  sub- 
mit the  question  to  the  jury. 

4.  Whether  there  was  any  view  of  the  case  in  which  the  jury 
might  have  been  authorized  in  finding  a  verdict  of  involuntary 
manalaoghter,  we  need  not  decide.  The  jurj'  found  the  accused 
gnilty  of  voluntary  manslaughter,  and  the  charge  as  to  the  lower 
gnde  of  homicide  did  not  injuriously  affect  them.  Bobinson  v. 
8taU,  109  Ga.  506. 
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5.  Complaint  is  made  that  the  court  erred  in  charging:  "The 
State  is  not  required  to  demonstrate  with  mathematical  accuracy  and 
precision  the  guilt  of  the  accused.  The  State  is  bound  only  to 
establish  their  guilt  to  a  reasonable  and  moral  certainty.  If  the 
State  has  done  that,  then  it  is  your  duty  to  convict  the  defendants." 
This  court  has  decided,  in  Bone  v.  State,  102  Ga.  387,  that  there 
was  no  error  in  giving  such  a  charge  after  having  correctly  chaiged 
the  law  of  reasonable  doubt. .  In  the  present  case  the  part  of  the 
charge  in  connection  with  which  this  was  given  was  fuller  and  clearer 
than  was  the  charge  in  the  Bone  case.  Indeed,  taking  as  a  whole 
the  charge  upon  this  subject,  there  can  be  no  doubt  that  the  jury 
must  have  clearly  understood  that  they  could  not  convict  unless 
the  guilt  of  the  accused  was  established  beyond  a  reasonable  doubt. 

6.  Complaint  is  also  made  that  the  court  failed  to  give  in  charge 
without  qualification  the  following  written  request : "  If,  upon  the  en- 
tire evidence  you  should  find  that  there  was  no  combination  or  joint 
purpose  or  action  of  these  defendants  with  the  other,  or  any  of  them 
indicted  with  him,  then  the  defendants  can  be  only  held  responsi- 
ble for  what  he  himself  did  at  that  time.  And  if  in  any  case  you 
should  believe,  upon  the  whole  evidence,  that  it  is  uncertain  or 
doubtful  whether  the  defendants  Jesse  Webb,  Jack  Haskins,  and 
Frank  Davis,  now  on  trial,  or  some  other  one  of  said  defendants, 
struck  the  fatal  blow  upon  the  deceased,  it  will  be  your  duty  to  find 
the  defendants  not  guilty."  It  was  said  by  counsel  in  his  argument 
here  that  this  request  was  taken  literally  from  the  case  of  State  v, 
Westfall,  3  Am.  Cr.  Rep.  349 ;  that  in  that  case  such  a  charge  was 
approved  by  the  Supreme  Court  of  Iowa.  In  that  case  the  request 
to  charge  which  was  approved  was  as  follows:  "  If,  upon  the  entire 
evidence,  you  shall  find  that  there  was  no  combination  or  joint  pur- 
pose or  action  of  this  defendant  with  the  others,  or  any  of  them 
indicted  with  him,  then  the  defendant  can  only  be  held  responsible 
for  what  he  himself  did  at  that  time.  And  if  in  such  a  case  you 
should  believe,  upon  the  whole  evidence,  that  it  is  uncertain  or 
doubtful  whether  the  defendant  Benjamin  C.  Westfall,  now  on  trial, 
or  some  other  one  of  said  defendants,  struck  the  fatal  blow  upon 
the  deceased,  it  will  be  your  duty  to  find  the  defendant  not  guilty." 
Comparing  the  request  in  that  case  with  the  one  made  in  this,  we 
find  that  counsel  was  mistaken  as  to  having  copied  it  correctly.  It 
is  neither  a  literal  nor  a  substantial  copy.     Aside  from  some  gram- 
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matical  oonfusioQ  in  applying  the  request  made  in  the  Iowa  case 
to  a  case  in  which  several  defendants  were  on  trial,  counsel  made  his 
request  much  broader  by  substituting  the  words  "  in  any  case " 
for  the  words  "in  such  a  case."  He  sought  to  apply  to  any  case 
a  principle  applicable  only  to  a  case  where  there  was  no  combi- 
nation or  joint  purpose  or  action.  This  diflference  is  obviously  ma- 
terial, and  the  trial  judge  did  not  err  in  refusing  to  give  the  request 
in  charge  without  qualifying  it. 

7.  According  to  the  evidence  of  one  of  the  State's  witnesses, 
Fordham  and  the  three  present  plaintiffs  in  error  went  to  a  picnic 
after  the  homicide  had  been  committed.  There  some  one  inquired 
what  the  trouble  was,  and  Davis  replied  "  We  have  killed  one  d — d 
CaDDon  to-day  and  .  .  if  [Ben  Cannon]  comes  dow^  here  we  will 
get  another."  It  appears  that  all  four  of  the  defendants  were  pres- 
ent when  this  remark  was  made.  The  evidence  was  not  objected 
to,  but  counsel  claimed  that  the  court  erred  in  not  confining  its  ef- 
fect to  Davis ;  that  inasmuch  as  the  homicide  had  been  committed 
some  time  prior  to  the  declaration,  it  could  bind  only  the  one  who 
made  it  The  Civil  Code,  §  5195,  provides  that  "  Acquiescence,  or 
silence  when  the  circumstances  require  an  answer  or  denial,  or 
ocher  conduct  may  amount  to  an  admission."  When  the  three 
others  stood  by  and  heard  Davis  make  the  declaration  that  they 
had  killed  "one  Cannon,"  it  was  incumbent  upon  them,  if  the 
«t^t^Tnent  was  not  true,  to  deny  it.  Inasmuch  as  they  did  not  deny 
it,  it  was  competent  evidence  against  them  as  an  admission  of  par- 
ticipation in  the  homicide, 

8.  In  another  ground  of  the  motion  it  is  alleged  that  the  court 
€Trad  m  not  charging  the  jury  upon  the  subject  of  confessions,  the 
aUeged  confession  being  the  admission  just  above  set  out.  In  this 
Ae  court  was  right.  The  words  of  Davis  did  not  amount  to  a  con- 
fession of  guilt,  and  the  judge  would  have  erred  had  he  charged 
Jipon  the  subject  of  confessions.  The  statement  of  Davis  amounted 
merely  to  an  incriminating  admission.  After  a  careful  reading  of 
tbe  entire  record,  we  are  of  opinion  that  the  evidence  authorized 
4e  verdict.  The  same  was,  therefore,  not  contrary  to  law  or  the 
endeooa 

^e  last  ground  of  the  motion  for  new  trial  sets  out  certain 
flew]?  discovered  evidence.  An  examination  of  this  evidence  shows 
^  it  is  entirely  of  an  impeaching  character,  and  this  court  will 
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not  interfere  with  the  refusal  of  the  trial  judge  to  grant  a  new  trial 
because  of  such  evidence.     On  the  whole  we  are  of  opinion  that 
the  trial  judge  did  not  abuse  his  discretion  in  refusing  a  new  trial. 
Jvdgment  affirmed.     All  the  Jibstices  concurring. 


CLEVELAND  v.  THE  STATK 

1.  No  eTidence  appeara  in  the  record  upon  which  a  charge  on  the  sabject  of  con- 
feesions  could  properly  have  been  based. 

2.  The  evidence  clearly  showing  the  lack  of  a  criminal  intent  on  the  part  of  the 
defendant,  all  the  testimony  going  to  show  that  the  goods  alleged  to  have  been 
stolen  were  taken  under  a  fair  claim  of  ownership,  the  verdict  finding  him 
goilty  shoul^  have  been  set  aside  on  motion  for  new  trial. 

Submitted  October  22,—  Decided  NoTember  7, 1901. 

Accusation  of  larceny.     Before  Judge  Proffitt.     CSty  court  of 
Elberton.     August  term,  1901, 

Samtul  L.  Olive,  for  plaintiff  in  error. 
Thomas  J,  Brown,  solicitor,  contra. 

Lewis,  J.     The  evidence  showed  that   the  defendant,  Judge 
Cleveland,  went  to  the  express  office  in  the  city  of  Elberton  and 
asked  the  agent  in  charge  if  there  was  a  jug  of  whisky  there  for 
him.     The  agent  asked  if  he  was  expecting  any  express,  and  the 
defendant  replied  that  he  was  not,  but  that  he  had  been  informed 
that  there  was  a  jug  of  whisky  there  for  him.    The  agent  then  said 
that  he  had  a  jug  of  whisky  for  J.  A.  Qeveland,  and  the  defendant 
answered  that  that  was  his  name.     The  agent  then  delivered  the 
whisky  to  the  defendant,  taking  his  receipt  therefor.     The  defend- 
ant took  the  jug  of  whisky  and  carried  it  openly  through  the  streets 
to  his  home.     This  was  about  ten  o'clock  in  the  morning,  and  there 
was  no  attempt  at  concealment  on  the  part  of  the  defendant,  who 
took  the  jug  of  whisky  to  his  home  through  the  most  public  street 
in  the  city.   It  developed  that  the  whisky  was  intended  for  another 
man  with  the  same  initials  and  name  as  the  defendant.     The  de- 
fendant was  then  arrested,  and  the  greater  part  of  the  whisky  re- 
covered and  turned  over  to  the  man  for  whom  it  was  intended. 

1.  The  court  gave  in  charge  to  the  jury  the  law  relating  to  con- 
fessions. The  charge  was  correct  in  the  abstract,  but  was  wholly 
inapplicable  to  the  case  at  bar.     The  evidence  on  which  it  w^as 
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^oubtless  based  was  that  of  a  witness  who  testified  as  follows :  "  I 
saw  defendant  soon  after  he  was  arrested,  and  he  told  me  he  had 
not  ordered  any  whisky  and  that  nobody  had  promised  to  send  him 
any.     He  said  a  negro  told  him  there  was  a  jug  of  whisky  for  him 
at  the  express  office,  and  he  went  and  called  for  it  and  got  it."    This 
evidence,  far  from  being  ground  for  a  charge  on  the  subject  of  con- 
fessions, tended  rather  to  corroborate  the  statement  of  the  accused 
and  to  support  his  contention  that  he  called  for  the  whisky  in  good 
feith.   As  was  said  by  Bleckley,  C.  J.,  in  the  case  of  Fletcher  v.  State, 
90  Ga,  471,  "There  is  a  verj'  wide  distinction  between  admitting  the 
main  fact  and  admitting  some  minor  or  subordinate  fact  or  series  of 
facts  which  could  be  true  whether  the  main  fact  existed  or  not." 
The  charge  as  to  confessions  was  not  warranted  by  the  evidence,  and 
was  therefore  erroneous. 

2.  The  evidence,  in  its  every  detail,  negatived  the  idea  of  an  in- 
tention to  steal  on  the  part  of  the  accused.     The  entire  transaction 
was  aboveboard,  and  the  express-agent  was  plainly  told  that  the 
defendant  had  neither  ordered  nor  been  promised  any  whisky,  and 
that  he  did  not  know  who  the  sender  was.     Nothing  is  more  nat- 
ural than  that  one  should  call  for  a   package  which  he  is  told 
awaits  him  at  an  express  office,  and  the  fact  that  the  person  so  call- 
ing has  neither  ordered  nor  been  promised  any  package  is  not  in- 
consistent with  entire  good  faith  and  honesty  of  purpose.     See  ffall 
y.  State,  34  Oa.  208;  Newton  Mfg,  Co,  v.  White,  63  Ga.  697  (3) ; 
Causiey  v.  State,  79  Ga.  564;  Lee  v.  State,  102  Ga,  224.     We  con- 
clude, therefore,  that,  under  the  evidence  submitted  on  the  trial  in 
the  court  below,  the  accused  was  entitled  to  a  verdict  of  acquittal. 
JudgTnent  reversed.     All  the  Justices  concurring. 


Haywooi)  r.  The  State. 

LrrrtE,  J.  1.  The  jury  in  all  cases  must,  in  the  process  of  arriving  at  the  trath, 
(kcermine  what  credit  shall  be  given  to  each  particular  witness ;  and  even 
though  a  witness  is  proved  to  have  luiuXe  statements  directly  contrary  to  his 
eTidence,  that  evidence  affords  a  sufficient  basis  for  a  verdict,  if  the  jury  be- 
&Te  it  to  be  true.  The  evidence  in  this  case  was  sufficient  to  support  the 
▼erdict. 

1  Ha  error  of  law  appears  to  have  been  committed  in  the  rulings  of  the  trial 
jodge  as  set  out  in  the  motion. 

1  A  communication  which  was  made  by  a  prisoner  under  arrest,  to  an  attorney 
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who  it  is  at  the  time  anticipated  will  be  employed  to  represent  the  cause  of 
the  person  making  such  communication,  can  not,  on  the  trial  either  of  the 
person  making  the  communication,  or  of  another,  be  proved  by  the  testimony 
of  the  attorney.     Civil  Code,  §  6199. 

4.  While,  in  the  main,  the  request  to  chaige  as  to  the  effect  of  good  character 
stated  the  law  in  relation  thereto,  the  charge  on  that  subject  which  was  given 
substantially  stated  all  of  the  law  in  relation  thereto  necessary  to  be  given. 

6.  The  newly  discovered  evidence  as  shown  by  certain  affidavits  presented  no 
good  reason  for  the  grant  of  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 

Argued  October  22,  —  Decided  Norember  7, 1901. 

Indictment  for  murder.      Before  Judge  Brinson.     Richmond 
superior  court.     April  term,  1901. 

Irvin  Alexander  and  E.  H,  Callaway,  for  plaintiff  in  error. 
J.  M,  Terrell,  attomei/'general,  J.  S.  Beynolds,  solicitor-generalp 
and  C.  P.  Pressly,  contra. 


Walton  t?.  The  State. 

Simmons,  C.  J.  1.  The  charge  complained  of  in  the  motion  for  new  trial,  upon 
the  offense  of  assault  with  intent  to  murder,  was  fully  in  accord  with  the  law 
as  laid  down  by  this  court.  It  left  the  question  of  intention  to  kill  entirely 
with  the  juiy.    Gilbert  v.  State,  90  Ga.  691 ;  GaUery  v.  StaU,  92  Ga.  463. 

2.  There  was  no  error  in  failing  to  charge  upon  the  right  of  the  city  marshal  to 
arrest  the  accused,  inasmuch  as  the  evidence  for  the  State  showed  that  no  ar- 
rest was  attempted  when  the  shots  were  fired,  and  the  accused,  in  his  state- 
ment, said  that  he  did  not  shoot  at  the  marshal  but  at  another  person. 

8.  The  evidence  was  amply  sufficient  to  sustain  the  verdict,  and  the  court  did 
not  err  in  refusing  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  22, — Decided  November  7,  UOl. 

Indictment  for  assault  with  intent  to  murder.     Before  Judge 
Eeagan.     Butts  superior  court.     August  term,  1901. 

JohnR.  Cooper,  for  plaintiff  in  error. 

0.  H.  B,  Bloodworth,  solicitor-general,  contra. 


Mathis  v.  The  State. 

Little,  J.  The  jury  was  the  proper  trihunal  to  pass  on  the  consistency  and 
weight  of  the  evidence  and  the  credihility  of  the  witnesses.  Although  conflict- 
ing, there  was  evidence  which  sustained  the  verdict. 

Judgment  affirmed.     All  the  Justices  concurring. 

Snbmitted  October  23,  —  Decided  Norember  7, 1901. 
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Indictment  for  assault  with  intent  to  murder.     Before  Judge 
Henry.      Floyd  superior  court.     July  term,  1901. 

John  W.  Bale,  for  plaintiff  in  error. 
Moses  Wrigkt,  solicitor-general,  contra. 


Rush  v.  The  State. 


LnmiK,  P.  J.  Where  an  indictment  for  burglary  charged  that  the  accufled 
broke  and  entered  a  designated  house  with  intent  to  steal  therefrom  a  vp^ 
dfic  article,  and  there  was  no  proof  that  this  article  was  ever  in  the  house,  or 
that  the  accused  had  any  reason  to  believe  it  was,  a  verdict  of  guilty  can  not 
stand.  Judgment  reversed.    AUthe  Justices  concurring. 

Sabmitted  October  23,  —  Decided  November  7,  1901. 

Indictment  for  burglary.    Before  Judge  Henry.     Floyd  superior 
court.     July  term,  1901. 

Harris,  Chamlee  &  Harris,  for  plaintiff  in  error. 
Moses  Wright,  solicitor-general,  contra. 


EDGE  V,  THE  STATE.  ^m 

I  A  promise  relating  to  the  future  can  not  be  the  basis  of  a  prosecution  for 

cheating  and  swindling. 
1  The  evidence  was  wholly  insufficient  to  support  the  verdict  of  guilty,  which 

should  have  been  set  aside  on  motion  for  new  trial. 

Argued  October  22,  —  Decided  Norember  7, 1901. 

Accusation  of  cheating  and  swindling.  Before  Judge  Eobinson. 
Oty  court  of  Wrightsville.     August  term,  1901. 

A.  L.  Hatcher  and  J.  L.  Kent,  for  plaintiff  in  error. 
WiUtam  Fairdoth,  solicitor,  contra. 

Lewis,  J.  The  defendant  below  was  convicted  of  the  offense  of 
dieating  and  swindling,  upon  evidence  substantially  as  follows:  In 
January,  1901,  the  defendant  traded  with  the  prosecutor  to  make  a 
crop  on  halvea  The  defendant  was  to  furnish  the  labor,  and  the 
iweecator  the  necessary  stock,  tools,  and  supplies.  In  June,  1901, 
Ae  defandant  asked  the  prosecutor  for  certain  supplies,  stating  that 
lie  was  working  the  crop  and  that  it  was  in  good  condition,  and 
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that  the  supplies  requested  were  needed  for  the  purpose  of  working 
the  crop.  Upon  these  representations  the  prosecutor  furnished  the 
defendant  with  supplies  amounting  in  value  to  J2.77.  Shortly  af- 
terwards the  prosecutor  heard  (from  what  source  it  does  not  appear) 
that  the  defendant  had  quit  the  crop,  and  he  went  to  see  the  de- 
fendant, who  was  absent  at  the  time  he  called.  He  stated  that  at 
the  time  the  crop  did  not  look  as  if  it  had  been  worked,  though  he 
could  not  tell  whether  it  had  or  not.  A  few  days  later  he  again 
went  to  see  the  defendant,  and  again  failed  to  find  him  at  home ; 
whereupon  he  told  the  defendant's  wife  that  they  would  have  to 
get  out  at  once,  as  he  wanted  to  put  some  one  in  the  house  who 
would  work  the  farm.  The  defendant  in  his  statement  admitted 
having  received  the  supplies,  but  denied  that  he  had  ever  abandoned 
the  crop.  He  stated  tliat  he  had  left  home  for  a  few  days  until  he 
could  work  out  a  loan  of  $8,  which  he  had  contracted ;  that  so 
soon  as  that  was  accomplished  he  intended  in  good  faith  to  return 
and  finish  working  the  crop,  but  was  prevented  from  so  doing  on 
account  of  his  eviction  by  the  prosecutor. 

This  evidence  we  think  was  clearly  insufficient  to  sustain  the 
conviction  of  the  accused.  Even  if  the  defendant  had  permanently 
left  the  prosecutor's  farm,  moving  his  family  and  his  effects,  he 
would  not  be  guilty,  under  the  evidence  heretofore  set  out,  of  the 
offense  of  cheating  and  swindling  as  defined  by  the  Penal  Code  or 
as  construed  by  the  decisions  of  this  court.  See  Holton  v.  State^ 
109  Oa,  121  y  where  it  was  held  that  false  representations  acted  on 
by  another,  in  consequence  of  which  he  was  cheated  and  defrauded, 
must,  to  be  the  basis  of  a  prosecution  for  cheating  and  swindling, 
relate  eitlier  to  the  prasent  or  to  the  past,  and  that  a  promise  re- 
lating to  the  future  can  not  be  the  basis  of  a  prosecution  for  this 
offensa  See  also  Ryan  v.  State,  45  Ga.  128,  in  which  it  was  de- 
cided that  where  one  advances  money  to  a  laborer  on  a  promise  of 
the  laborer  to  work  it  out,  and  the  laborer  afterwards  refuses  to  do 
so,  he  is  not  guilty  of  being  a  common  cheat  and  swindler.  In  the 
present  case,  however,  it  does  not  affirmatively  appear  that  the  de- 
fendant had  violated  his  promise  or  intended  so  to  do.  His  fam- 
ily remained  on  the  place,  and  there  was  no  evidence  to  contradict 
his  statement  that  his  absence  therefrom  was  merely  temporary  and 
that  he  intended  in  good  faith  to  carry  out  his  contract,  until  the 
prosecutor  by  his  own  act  rendered  it  impossible  for  him  to  do  so. 
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The  verdict  finding  him  guilty  was  therefore  contrary  to  law  and 
the  evidence,  and  should  have  heen  set  aside  od  motion  for  new 
triaL  JudgTMiU  reversed.     AH  the  Justices  concurring. 


Flowers  v.  The  State. 

LcvPKor,  p.  J.  1.  There  being  clear  and  positiye  proof  that  a  riot  was  com- 
mitted, and  sufficient  evidence  to  warrant  a  finding  that  the  accused  partici- 
pated therein,  the  verdict  will  be  allowed  to  stand. 

2.  Points  made  but  not  argued  will  be  treated  as  having  been  abandoned.  Moss 
^.Bohanan,  111  Oa,  871. 

Judgment  affirmed,    AU  the  Justices  concurring. 

Sobmitted  October  23,  —  Decided  November  7, 1901. 

Accusation  of    riot.     Before    Judge    Longley.     City    court  o( 
LaGrange.     September  23, 1901. 

D.  J.  Gaffney,  for  plaintiff  in  error. 
A.  H.  Iliompsan,  solicitor,  contra. 


Banks  v.  The  State. 


SooiQvs,  C.  J.  1.  Where  a  demurrer  to  an  indictment  is  overruled,  a  UU  of  ex- 
ceptions complaining  of  this  judgment  must,  under  the  Civil  Code,  f  5540,  be 
tendered  within  twenty  days  from  the  date  of  the  judgment.  If  the  accused 
ii  convicted  and  a  motion  for  new  trial  made  and  overruled,  and  a  bill  of  ex- 
ceptions, complaining  of  the  overruling  of  the  demurrer  and  of  the  refusal  of 
t  new  trials  is  tendered  within  twenty  days  from  the  date  of  the  refusal  to 
grant  a  new  trial  but  not  wiliiin  twenty  days  from  the  overruling  of  the  de- 
Bunrer,  the  writ  of  error  will  not  be  dismissed,  but  the  exceptions  relating 
to  the  refusal  of  a  new  trial  will  alone  be  considered. 

1  rnder  the  facts  disclosed  by  the  evidence  of  the  defendant  and  the  counter- 
showing  made  by  the  State,  there  was  no  error  in  refusing  a  continuance. 
The  coiut  did  not  err  in  the  charge  of  which  complaint  is  made,  nor  in  the 
admisaion  of  evidence  ;  and  the  verdict  was  auliiorized  by  the  evidence. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argaed  October  22,  — Decided  Norember  7, 1901. 

Indictment  for  larceny.     Before  Judge  Reagan.     Monroe  supe- 
lior  court.    August  term,  1901. 

Jokn  R,  Cooper,  for  plaintiff  in  error. 

0.  H.  B,  Bloodworik,  solicitor-general,  contra. 
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COOPER  et  al.,  administrators,  v.  CHAMBLEE. 

|114    1161 

'        1.  In  order  to  properly  present  for  decision  by  the  Supreme  Court  the  qoestioD 
1^  760  whether  or  not  error  was  committed  in  admitting  given  evidence,  it  must  ap- 

pear that  objection  was  made  to  it  and  passed  upon  l^  the  court  at  the  time 
it  was  offered,  and  also  what  the  objection  was. 

2.  A  motion  to  dismiss  a  petition  being  in  the  nature  of  a  demurrer,  a  refusal 
to  sustain  the  same  affords  no  cause  for  granting  a  new  trial. 

8.  A  surety  on  a  contract  which  does  not  on  its  face  disclose  the  fact  of  his 
suretyship  may,  without  paying  in  full  the  joint  debt,  but  upon  paying,  either 
before  or  after  judgment,  a  portion  only  thereof,  maintain  against  a  cosurety, 
for  the  purpose  of  compelling  contribution,  the  statutory  proceeding  for  hav- 
ing such  fact  entered  of  record  ;  and  where  such  a  proceeding  is  instituted  af- 
ter judgment,  it  is  not  essential  for  the  petitioner  to  show  that  the  execution 
issued  thereon  has  been  assigned  to  him. 

4.  The  evidence  was  amply  sufficient  to  support  the  verdict  returned  in  the  pres- 
ent case. 

Argued  October  9,— Dedded  Movember  7, 1901. 

Application  to  make  proof  of  suretyship.  Before  H.  P.  Bell^ 
judge  pro  hac  vice.     Hall  superior  court.     July  term,  1901. 

S.  C,  Dunlap,  0,  H.  Prior ,  F.  M,  Johnson^  and  W,  R  Hammond^ 
for  plaintiffs  in  error. 

J£.  L.  Smith,  H.  H.  Perry,  and  H.  H.  Dean,  contra. 

Lumpkin,  P.  J.  At  the  October  term,  1899,  this  court  granted 
a  new  trial  in  the  case  of  the  administrators  of  A.  R.  Cooper  against 
George  L  Chamblee.  See  109  Oa.  32.  At  the  next  hearing  in 
the  court  below,  another  verdict  in  favor  of  Chamblee  was  returned. 
The  case  is  here  again  in  the  name  of  W.  H.  Cooper  and  R.  N.  Pir- 
kle,  administrators  of  A.  R.  Cooper,  as  plaintiffs  in  error,  against 
Chamblee,  upon  a  bill  of  exceptions  ailing  error  in  refusing  to 
grant  the  administrators  another  new  trial 

1.  Several  grounds  of  the  motion  all^e  error  in  admitting  evi> 
dence,  without  stating  what  objections  were  made  to  the  same  at 
the  time  it  was  offered.  These  grounds  present  nothing  for  consid* 
eration  by  this  court.  Frey  v.  Macon  Sash,  Door  &  Lamher  Co.y 
112  Oa.  242. 

2.  The  motion  also  complains  that  the  court  erred  in  refusing 
to  dismiss  the  plaintiff's  application  on  specified  grounds  of  objec- 
tion thereto.  Whether  this  motion,  abstractly  considered,  was,  or 
was  not,  meritorious,  the  overruling  of  it  does  not  constitute  a  good 
ground  for  a  new  trial.  Cleveland  v.  State,  109  Oa.  265.  This  ia 
too  obvious  for  discussion. 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  117 

3.  Another  ground  of  the  motion  is,  in  substance,  a  complaint 
that  there  was  not  sufficient  evidence  to  support  the  verdict,  because 
there  was  no  proof  that  the  execution  against  A.  R.  Cooper,  J.  M. 
Chamblee,  and  George  L.  Chamblee  had  been  transferred  to  the 
said  Geoige  L.,  or  that  he  had  paid  the  same.  It  was  not,  under 
the  stetute  (Civil  Code,  §§2985-2989),  essential  for  George  L 
Chamblee,  as  a  condition  precedent  to  having  the  fact  of  his  surety- 
diip  adjudicated,  to  show  either  of  these  things.  As  to  this  branch 
of  the  case,  he  was  entitled  to  the  relief  sought  upon  lus  making 
it  appear  that  be  had  paid  a  part  of  the  debt,  either  pending  the 
action  or  after  the  rendition  of  the  judgment  (Civil  Code,  §  2989), 
and  he  proved  unequivocally  that  he  had  in  fact  paid  a  considerable 
portion  of  it. 

4.  In  the  remaining  grounds  of  the  motion  for  a  new  trial  it  is 
alleged  that  the  verdict  was  contrary  to  law  and  the  evidence. 
These  grounds  were  not  well  taken,  for  the  evidence  in  behalf  of 
Chamblee  was  amply  sufficient  to  warrant  the  verdict  which  was 
letumed  in  his  favor. 

Judgment  affimud.    All  the  Justices  concurring. 


.  Baibd  et  al,  V.  Bate. 

FuB,  J.  1.  When  on  the  hearing  of  a  motion  for  a  new  trial,  accompanied  by 
a  brief  of  evidence  which  had  been  duly  filed,  the  judge  in  fact  approved  the 
brief  as  correct  and  then  proceeded  to  decide  the  motion  on  its  merits,  a  writ- 
ten endoraement  upon  the  brief  of  the  judge^s  approval  thereof  will,  though 
entered  after  the  date  of  the  judgment  disposing  of  the  motion,  be  held  to 
relate  back  to  that  date  and  as  being  effectual  thereon. 

^  It  not  appearing  that  the  verdict  rendered  was  demanded  by  the  law  and  the 
eridence,  and  this  being  the  first  grant  of  a  new  trial,  the  discretion  of  the 
the  trial  judge  will  not  be  disturbed. 

Judgment  affirmed.     All  the  Justices  concurring. 

Argued  October  10,  —  Decided  November  7,  1901. 

Equitable  petition.     Before  Judge  Gober.    Cobb  superior  court. 
March  term,  1901. 

Simons  t&  Moss,  for  plaintiffs  in  error. 
A  7,  Fret/  and  Enoch  Fau\  contra. 
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Harrison  v.  Simmons  et  al. 

SiMMOKSf  C.  J.  The  evidence  on  the  questions  of  fact  made  by  the  pleadings 
and  the  affidavits  was  conflicting  ;  the  order  of  the  judge  in  relation  to  one 
of  the  lots  of  land  claimed  not  to  be  fully  described  in  the  deed  filed  for  the 
purpose  of  levy  fully  protected  the  plaintiff  in  that  regard  ;  and  the  judge 
did  not  err  in  refusing  to  grant  the  injunction  as  prayed. 

Judgtnent  affirmed.    AU  the  Justicee  concurring. 

Argued  October  10,  — Decided  November  7, 1901. 

Petition  for  injunction.    Before  Judge  Gober.    Pickens  superior 
court.     July  1, 1901. 

S.  A.  Darnell,  Isaac  Grrant,  and  Z.  D.  Harrison,  for  plaintiff. 
John  W,  Henley,  for  defendants. 


MILNER  et  al  v.  NEEL,  receiver. 

1.  Under  the  allegations  in  the  petition,  the  remedy  in  equity  is  more  adequate 
and  complete  than  that  at  law. 

2.  Where  the  law  provides  that  a  suit  to  revive  a  dormant  judgment  must  be 
brought  within  three  years  from  the  time  it  became  dormant,  the  fact  that 
suit  is  brought  after  the  expiration  of  the  three  years  does  not  deprive  the 
court  of  jurisdiction  of  the  subject-matter.  That  the  suit  is  barred  is  a  matter 
of  defense. 

3.  If  the  judge  erroneously  finds,  as  a  matter  of  fact,  that  the  suit  was  within 
time  and  renders  a  judgment  reviving  the  dormant  judgment,  the  judgment 
of  revival  is  not  void,  and,  although  erroneous,  is  binding  upon  the  parties 
thereto  until  reversed  or  set  aside. 

Argued  October  11,  —  Dedded  November  7, 1901. 

Equitable  petition.  Before  Judge  Fite.  Bartow  superior  court. 
January  term,  1901. 

James  B.  Conyers  and  Thomas  W.  Milner  &  Sons,  for  plaintiffs 
in  error.     Albert  S.  Johnson,  contra. 

Simmons,  C.  J.  An  equitable  petition  filed  by  Ned,  receiver, 
against  Haynes  Milner,  Maggie  Sproull,  and  Katie  Patterson,  al- 
leged that  in  the  year  1875  Lewis  Tumlin  sold  to  Milner  and  El- 
lis Patterson  a  lot  of  land  in  the  city  of  Cartersville,  (Jeorgia.  They 
gave  Tumlin  their  notes  for  the  purchase-money  of  the  land,  and 
he  gave  them  a  bond  for  title  conditioned  to  make  them  a  deed 
when  the  notes  were  paid.     Subsequently  Tumlin  died.     Messrs. 
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Gray  and  Erwin  were  appointed  his  administrators.  The  notes  be- 
ing unpaid  and  past  due,  the  administrators  brought  suit  upon  them 
and  recovered  a  judgment  against  Milner  and  Patterson  on  July 
14, 1876.  Several  years  thereafter,  on  the  petition  of  certain  par- 
ties to  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  Georgia,  the  estate  of  Tumlin  was  put  into  the  hands  of 
Xeel  as  receiver.  Subsequently  the  administrators  died,  and  Neel 
continued,  as  receiver,  to  administer  the  estate.  The  judgment 
against  Milner  and  Patterson  became  dormant,  and,  upon  applica- 
tion of  the  receiver,  was  revived.  After  the  revival  of  the  judg- 
ment against  Milner  and  Patterson,  the  latter  died  insolvent  and 
leaving  no  estate.  There  was  no  personal  representative  appointed 
to  administer  his  estate,  and  his  widow,  Katie  Patterson,  was  his 
sole  heir.  Before  Patterson's  death,  he  and  Milner  had  sold  one 
half  of  the  land  to  Maggie  Sproull.  She  built  a  small  house  upon 
this  half  and  occupied  it  as  her  home.  After  making  the  above 
ledtals,  the  petition  prayed  an  injunction  against  the  defendants 
to  restrain  them  from  interfering  with  the  property  or  removing  the 
improvements  therefrom,  and  also  that  the  judgment  be  declared 
a  purchase-money  lien  upon  the  land,  and  that  the  land  be  sold  and 
the  proceeds  applied  to  the  payment  of  the  judgment.  To  this  pe- 
tion  demurrers  were  filed  by  Milner  and  Maggie  Sproull,  on  the 
grounds  that  there  was  no  equity  in  the  petition,  and  that  the  plain- 
tiff had  a  statutory  remedy.  These  demurrers  were  overruled,  and 
Milner  and  Maggie  Sproull  excepted.  They  also  answered,  setting 
up  various  reasons  why  the  relief  prayed  for  should  not  be  granted, 
cme  of  the  most  important  insisted  on  here  being  that  the  petition 
for  the  revival  of  the  judgment  was  not  filed  within  three  years 
after  the  judgment  had  become  dormant,  and  that,  therefore,  the 
judgment  of  the  court,  reviving  the  dormant  judgment,  was  void 
for  want  of  jurisdiction  in  the  court  to  render  it.  On  the  trial  the 
records  of  the  proceedings  to  revive  the  judgment  were  put  in  evi- 
dence, and  showed  that  the  judgment  really  became  dormant  July 
14, 1883;  that  on  August  22,  1883,  the  sheriff  made  on  the  exe- 
cution an  entry  of  levy ;  and  that  the  judge,  in  passing  the  order 
reviving  the  judgment,  recited  the  facts  but  found  and  decided  that 
the  judgment  was  kept  alive  by  the  entry  of  August  22, 1883,  and 
that  this  entry  gave  an  additional  seven  years  of  hfe  to  the  judgment, 
^ch.  therefore,  became  dormant  August  22,  1890.    Within  three 
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years  of  this  latter  date  the  application  to  revive  was  made  and 
granted.  On  this  state  of  facts  the  points  made  by  the  defend- 
ants in  the  present  case  were  ruled.  The  judge  directed  a  verdict 
for  the  plaintiff,  and  entered  a  decree  appointing  a  commissioner 
to  sell  the  land  and  providing  for  the  distribution  of  the  proceeds. 
A  motion  for  a  new  trial  was  made,  assigning  error  on  the  direc- 
tion of  the  verdict,  and  on  the  admission  of  certain  evidence  al- 
leged to  be  irrelevant,  to  wit,  the  record  of  the  suit  brought  by  the 
admimstrators  against  Milner  and  Patterson,  the  judgment,  the 
execution  and  the  entries  thereon,  the  scire  facias  to  revive  the 
judgment,  and  the  order  of  the  court  granting  the  same. 

1.  Under  the  allegations  of  the  equitable  petition  as  above  set 
out,  we  think  that  the  equitable  remedy  is  more  adequate,  com- 
plete, and  direct  than  the  remedy  at  law.  Tumlin,  the  vendor 
of  the  land,  is  dead.  His  administrators  are  dead,  and  have  no 
successors.  The  management  of  the  estate  was  taken  from  them 
by  the  Federal  court  and  placed  in  the  hands  of  Neel  as  receiver. 
One  of  the  purchasers  of  the  land  has  died,  leaving  no  personal 
representative  and  no  estate.  The  counsel  for  the  plaintiffs  in  er- 
ror admitted  all  of  this,  but  insisted  that  the  statute  provided  a 
remedy  in  such  cases ;  that  an  administrator  de  bonis  non  could 
have  been  appointed  by  the  ordinary  on  the  application  of  any  cred- 
itor ;  and  that  an  administrator  on  the  estate  of  Patterson  could 
likewise  have  been  appointed  for  the  purpose  of  having  Tumlin's 
administrator  make  a  deed  to  Milner  and  the  administrator  of  Pat- 
terson, so  as  to  have  the  same  recorded  and  the  land  levied  upon. 
The  code  does  provide  for  such  remedies  in  ordinary  cases,  but  it 
seems  to  us  that  such  a  course  by  Neel  would  have  given  rise  to 
many  complications.  Had  he  secured  the  appointment  of  an  ad- 
ministrator on  Tumlin's  estate,  this  administrator  could  have  de- 
manded the  assets  of  the  estate  from  Neel.  The  latter  could  not 
well  have  given  them  up,  for  he  was  an  officer  of  the  Federal  court, 
with  directions  to  hold  all  of  the  assets  of  the  estate  and  to  answer 
to  the  court  for  them.  Had  the  administrator  demanded  the  assets 
and  Neel  refused  to  turn  them  over,  Utigation  woxild  probably  have 
arisen  between  them.  For  this  and  other  reasons  we  think  the 
equitable  remedy  is  more  adequate,  complete,  and  direct  than  the 
remedy  at  law.  It  was,  accordingly,  not  error  to  find  that  there  was 
equity  in  the  bill 
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2.  It  was  contended  here  that  the  judgment  reviving  the  dormant 
judgment  was  void,  because  the  court  had  no  jurisdiction  to  ren- 
der it.  It  was  contended  that,  as  the  code  declares  that  a  suit  to  re- 
vive a  judgment  must  be  brought  within  three  years  from  the  time 
the  judgment  becomes  dormant,  if  it  is  not  so  brought  no  court 
has  jurisdiction  to  entertain  it.  We  do  not  agree  to  this.  'The  su- 
perior court,  in  which  this  suit  was  brought,  is  a  court  of  general 
jurisdiction.  The  first  thing  such  a  court  decides  in  any  case  is 
▼hether  it  has  jurisdiction.  This  decision  is  always  implied  when 
^e  court  takes  jurisdiction  and  renders  judgment,  whether  it  ap- 
pear upon  the  record  or  not.  The  superior  court  has  jurisdiction 
of  the  matter  of  reviving  dormant  judgments,  and  it  was  not  de- 
prived of  such  jurisdiction  by  the  fact  that  the  suit  was  not  brought 
within  the  limitation  of  three  years  after  dormancy,  any  more  than 
it  would  have  been  of  a  suit  on  a  promissory  note  by  the  fact  that 
such  note  was  barred  by  the  statute  of  Kmitations.  So  far  as  we 
have  read,  no  court  has  ever  held  a  judgment  void  because  it  was 
rendered  upon  a  cause  of  action  which  had  been  barred  before  the 
commencement  of  the  suit.  If  a  person  is  sued  upon  a  cause  of  ac- 
tion which  is  barred,  he  can  not  fail  or  refuse  to  attend  the  court 
and  allow  a  judgment  to  go  against  him  and  afterwards  claim  that 
the  judgment  is  void.  It  is  his  duty  to  appear  at  court  and  plead 
the  statute  of  limitatious,  or  demur  to  the  petition  if  the  bar  ap- 
pear on  the  face  thereof.  Upon  this  subject  see  the  admirable 
treatise  of  Hukm  Cband  on  Bes  Judicata,  §  181,  and  the  author- 
ities there  cited.  Most  of  these  authorities  we  have  examined,  and 
they  fully  sustain  the  text.    See  also  Van  Fleet,  Coll.  Att.  §  62. 

3.  The  judgment  reviving  the  former  judgment,  even  if  errone- 
ous, was  not  void.  There  is  a  substantial  difference  between  void 
judgments  and  erroneous  judgments.  The  latter  are  binding  until 
reversed  or  set  aside.  The  judgment  reviving  the  dormant  judg- 
ment was,  in  our  opinion,  erroneous ;  for  the  judge  decided  that  the 
€ntiy  of  the  sheriflf,  six  weeks  after  the  original  judgment  had  be- 
come dormant,  renewed  it  and  gave  it  another  lease  of  life.  This 
was,  in  our  opinion,  an  error ;  but  the  court  had  jurisdiction  of  the 
object-matter  and,  as  appears  from  the  record,  of  the  •parties. 
They  made  no  defense,  and  acquiesced  in  the  judgment.  Until  it 
» reversed  or  set  aside  in  the  mode  prescribed  by  law,  that  judg- 
ment binds  them  and  their  privies.     This  principle  is  so  well  estab- 
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lished  that  it  is  unnecessaiy  to  cite  authorities.  For  the  reasons 
given,  we  think  there  was  no  error  in  the  direction  of  the  verdict 
or  in  the  admission  of  evidence. 

Judgment  affirmed.    All  the  Justices  concurring. 


WOOLLEY  et  al.  v.  GAINES  et  al 

Ignorance  by  one  party  to  an  alleged  contract  of  the  fact  that  the  other  party 
was  insane  at  the  time  of  its  execution  does  not  per  se  entitle  the  former  to 
enforce  it  against  the  latter. 

Arguod  October  11,—  Decided  Norember  7,  11N>1. 

CJomplaint  for  land.  Before  Judge  Fite.  Bartow  superior 
court.     January  term,  1901. 

James  B.  Conyers  and  B.  J,  Conyers,  for  plaintiffs  in  error,  cited, 
as  to  the  effect  of  ignorance  by  the  grantee  of  the  mental  incapac- 
ity of  the  grantor :  Civil  Code,  §  3652 ;  Am^erican  Trust  Co.  v. 
Boone,  102  Oa.  202;  Bunn  v.  Postell,  107  Oa.  490;  Orr  v.  Equi- 
table Mortgage  Co.,  Id.  500. 

John  H.  WiklCy  contra,  cited,  on  the  same  subject:  Clark  on  Con- 
tracts, 270,  271;  Bishop  on  Contracts,  §§963,  964,  970;  11  Am. 
&  Eng.  Enc.  L.  (1st  ed.)  150;  16  Am.  &  Eng.  Enc.  L.  (2d  ed.)  625. 

Lewis,  J.  The  plaintiffs  below  brought  suit  to  recover  from  the 
defendants  certain  land  in  Bartow  county.  The  only  controversy 
in  regard  to  the  title  was  as  to  the  validity  of  a  warranty  deed  from 
Sarah  WooUey,  under  whom  both  the  plaintiffs  and  the  defendants 
claim,  conveying  the  property  in  dispute  to  the  plaintiffs,  Graines 
and  Lewis.  It  was  claimed  that  this  deed  was  fraudulently  ob- 
tained, and  was  void,  because  at  the  time  of  its  execution  Sarah  Wool- 
ley  was  insane  and  incapable  of  making  a  valid  contract.  The  con- 
veyance recites  a  consideration  of  $460,  which  the  plaintiffs  allied 
was  the  amount  of  an  indebtedness  due  them  by  Sarah  Woolley, 
the  deed  being  made  in  satisfaction  of  that  indebtednesa  Consid- 
erable evidence  was  introduced  as  to  the  mental  condition  of  Sarah 
WooUfey  and  her  capacity  to  understand  what  she  was  doing  when 
she  signed  the  deed  in  question,  and  this  evidence  was  more  or  less 
conflicting.  On  this  point  the  court  charged  the  jury  as  follows : 
"  If  you  find  that  she  [Sarah  WooUey]  was  of  weak  mind,  and  that 


Digitized  by  VjOOQIC 


6a.)  OCTOBER  TERM,  1901.  123 

weakness  amounted  to  imbecility,  and  therefore  she  did  not  have 
meotal  capacity  to  make  this  deed,  then  you  will  go  further  and 
ascertain  whether  or  not  Graines  and  Lewis,  or  either  of  them,  knew 
or  had  knowledge  of  her  mental  imbecility  at  the  time  of  the  ex- 
ecution of  the  deed  ;  for  if  she  was  mentally  incapacitated  to  make 
the  deed  and  Gaines  and  Lewis  did  not  have  knowledge  of  the  fact 
and  took  the  deed  in  good  faith,  then  her  mental  incapacity  would 
not  warrant  yon  in  setting  aside  the  deed,  and  you  would  sustain 
the  deed  notwithstanding  her  mental  incapacity,  if  you  find  that 
they  did  not  know  or  had  no  knowledge  of  the  fact  of  her  mental 
imbecility."   The  jury  returned  a  verdict  for  the  plaintififs,  and  the 
defendants  excepted. 

The  portion  of  the  charge  of  the  court  which  we  have  quoted 
was  plainly  error.     No  question  as  to  the  knowledge  or  want  of 
knowledge  of  the  plaintiffs,  or  either  of  them,  concerning  the  mental 
condition  of  Sarah  WooUey,  shoxild  have  been  injected  into  the  casa 
*  A  person  whose  mind  is  so  unsound  as  not  to  have  capacity  to 
contract  is   .     •  incapable  of  making  a  binding  deed  of  conveyance. 
Bat  the  deed  of  one  who  has  not  been  judiciaUy  declared  insane  is 
DC*  wholly  void;  it  conveys  the  seizin,  and  must  therefore  be 
avoided  at  the  grantor's  instance  after  restoration  to  reason,  or  at 
the  instance  of  his  heirs  or  legal  representatives  after  his  death." 
9  Am.  &  Eng.  Enc.  L.  (2d  ed.)  119.     "The  contract  of  an  insane 
person  who  has  never  been  adjudged  insane  by  any  tribunal  of  com- 
p^«nt  jurisdiction  is  voidable,  after  his  death,  at  the  option  of  his 
personal  representatives."      Bunn   v.  Postell,  107   Ga.  490,  and 
taaes  cited.     And  it  is  well  established  by  the  repeated  rulings  of 
this  court,  based  upon  sound  authority,  that  ignorance  by  one  party 
to  a  contract  that  the  other  party  was  insane  when  it  was  exe- 
cuted does  not  affect  the  validity  of  the  instrument.     See  American 
j^^uM  dC-  Banking    Co.  v.  Boom,  102   Oa,  202,  where  it  was  held 
that  a  bank  woiild  not  be  protected  in  paying  the  check  of  a  person 
who  had  been  lawfully  adjudged  to  be  insane  and  who  was  in  fact 
iiisaDe  when  the  check  was  drawn,  although  the  fact  of  insanity  was 
tmknown  to  the  bank  at  the  time  of  payment  and  the  adjudica- 
tion of  insanitj  was  made  in  another  State.    Directly  in  point,  also, 
te  the  case  of  Orr  v.  Equitable  Mortgage  Co.,  107  Oa,  499,  where 
^  following  language  is  used :   "  That  the  other  party  to  the  con- 
fetet  was  ignorant  that  the  person  with  whom  he  was  dealing  was 
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in  fact  insane,  and  that  the  exiBtence  of  such  insanity  could  not 
have  been  discovered  by  an  ordinarily  reasonable  and  pradent  per- 
son, does  not  make  such  a  contract  valid  and  binding,  nor  interfere 
with  the  right  of  the  legal  representative  to  set  up,  in  defense  to  an 
action  brought  against  him  on  the  contract,  the  insanity  of  the  de- 
cedent." To  the  same  effect  see  Bunn  v.  Fostell,  supra.  The  rule 
is  based  upon  the  very  excellent  reason,  as  stated  in  Bishop  on 
Contracts,  §970,  that  "since  insanity  incapacitates  one  to  make  a 
contract,  the  mere  fact  of  the  other  party's  not  knowing  it  does 
not  render  good  what  he  was  legally  incompetent  to  do." 

The  authorities  relied  on  by  counsel  for  the  defendants  in  error 
in  combating  this  position  have  no  application  to  the  case  under 
consideration.  They  presuppose  such  an  execution  of  the  contract 
as  that  the  parties  can  not  be  placed  in  the  position  they  occupied 
before  it  was  made.  No  such  state  of  facts  is  involved  in  the  pres- 
ent casa  From  all  that  appears,  except  for  the  deed  given  to 
Graines  and  Lewis  by  Sarah  Woolley  and  the  verdict  obtained  by 
them  at  the  trial  below,  they  are  already  in  statu  quo.  No  money 
or  thing  of  value  has  passed  out  of  their  hands  in  consideration  of 
the  conveyance.  It  does  not  appear  that  the  debt  in  satisfaction 
of  which  the  deed  is  alleged  to  have  been  given  was  made  in  con- 
templation of  the  conveyance  of  this  land.  They  can  not,  there- 
fore, take  advantage  of  the  equitable  rule  which  they  invoke,  as 
there  is  nothing  upon  which  to  base  their  contention,  so  far  as  the 
record  before  us  is  concerned. 

The  motion  for  a  new  trial  contains  numerous  other  grounds,  but 
other  than  as  above  set  out  we  see  no  errors  of  sufficient  importance 
to  require  a  reversal  of  the  judgment.  We  send  the  case  back  for 
a  new  trial  solely  on  the  ground  of  error  in  the  charge  which  we 
have  quoted.     Judgment  reversed.     All  the  Justices  concurring. 


LANE  et  aL  v.  WILLIAMS. 

In  a  proceeding  to  eject  intrudeiv,  instituted  under  the  Civil  Code,  $§4808  et 
seq.,  the  sole  question  for  determination  is  whether  or  not  the  defendants  in 
good  faith  claim  the  right  to  be  upon  the  land;  and  when,  by  undisputed  evi- 
dence, they  establish  their  bona  fides,  it  is  erroneous  to  direct  a  verdict  in 
favor  of  the  plaintiff. 

Argued  October  10.  —  Decided  November  7, 1901. 
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Proceeding     against    intruders.     Before   Judge   Fite.     Catoosa 

superior  court.      February  term,  1901. 

• 

Andrews  <fe  Smithy  for  plaintiffs  in  error. 
Payne  A  Payne^  contra. 

LiWTS,  J.  Under  the  Civil  Code,  §§  4808  et  seq.,  the  plaintiff 
filed  with  the  sheriff  of  Catoosa  county  an  affidavit  for  the  purpose 
of  ejecting  the  defendants  from  certain  land  in  that  county,  alleged 
to  belong  to  the  plaintiff.  Tlie  defendants  filed  their  counter-affi- 
davit  as  provided  by  law,  and  the  issue  thus  formed  was  tried  in 
the  superior  court  of  Catoosa  county.  The  plaintiff  introduced  in 
evidence  his  chain  of  title,  beginning  with  a  certified  copy  of  a 
deed  made  by  Thomas  Russell,  administrator  cum  testamento  an- 
neio  of  M.  C.  Dyer,  dated  November  7, 1870,  and  certain  oral  evi- 
dence tending  to  show  the  legality  of  his  title.  The  defendants  in- 
troduced a  certified  copy  of  the  will  of  M.  C.  Dyer,  their  grand- 
father, under  whom  they  claimed,  dated  September  24,  1858,  and 
probated  July  14,  1866.  They  also  proved  that  their  going  upon 
the  land  in  dispute  was  the  result  of  the  advice  of  their  attorneys, 
who  were  men  of  standing  and  long  experience  in  their  profession, 
and  who  assured  them,  after  careful  investigation,  that  they  had 
good  title  to  the  land  and  were  entitled  in  law  to  enter  and  take 
possession  of  it.  In  the  will  of  M.  C.  Dyer  the  testator  named  his 
two  sons  as  his  executors,  and  it  appears  that  one  of  these  sons 
qualified  according  to  law.  It  does  not  appear  how  Thomas  Rus- 
sdl,  the  grantor  in  the  first  link  of  the  plaintiff's  chain  of  title,  be- 
came the  administrator  of  the  estate  of  M.  C.  Dyer.  Upon  this 
evidence  the  court,  on  motion,  directed  a  verdict  for  the  plaintiff^ 
and  the  defendants,  Josie  Lane  and  Amanda  Baxter,  excepted. 

Under  the  settled  rulings  of  this  court,  it  is  not  necessary  for 
Ae  defendant  in  actions  such  as  the  one  under  consideration  to 
show  a  title  paramount  to  that  of  the  plaintiff.  It  is  only  required 
that  he  shall  show  that  he  is  not  an  intruder  but  in  good  faith 
ckims  the  right  to  go  upon  the  land.  The  sole  point  to  be  decided 
K  ibe  bona  fides  of  the  defendant.     "  The  question  is  not,  does  he 
We  a  Tight,  but  does  he  in  good  faith  claim  it."   McEan  v.  Stan- 
uU  39  Ga.  199.       See  ako,  to  the  same  effect,  Pmdan  v.  Sellers, 
20  ffa  228'  Russell  v.  Chambers y  43  Ga.  478;  Nichols  v.  Chand- 
ler 4S   Cu.  \70  :    jPr^^^  v.  Fountain,  73  Oa,  261 ;  Tfiorpe  v.  At- 
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wood,  100  Oa.  597;  Coffey  v.  Fcuie,  106  Oa.  293.  The  case  of 
Thorpe  v.  Ativood,  supra,  cited  in  the  brief  of  counsel  for  the  de- 
fendant in  error,  seems  to  us  to  be  one*  of  the  strongest  cases  tend- 
ing to  establish  the  contention  of  opposing  counsel  that  the  sole 
question  for  decision  in  the  court  below  was  the  bona  fides  of  the 
defendant.  In  that  case  the  defendant  entered  and  claimed  the 
right  of  possession  of  the  land  by  virtue  of  a  deed  which  it  was 
alleged  he  had  forged.  The  admission  of  evidence  tending  to  es- 
tablish the  forgery  was  upheld  by  this  court,  not  as  a£fecting  the 
title  to  the  land,  but  as  going  to  show  the  bad  faith  of  the  defend- 
ant. The  court  says :  *'  Upon  the  trial  of  issues  of  this  class,  title 
to  the  premises  in  dispute  is  not  involved,  except  in  so  far  as  it 
bears  upon  the  question  of  possession,  and  the  bona  fides  of  the 
entry." 

Our  law  has  laid  down  certain  well-defined  methods  for  trying 
issues  involving  the  title  to  land.     This  lb  not  one  of  those  meth- 
ods.    The  remedy  prescribed  in  section  4808  et  seq.  of  the  Civil 
Code  was  intended  to  apply  only  to  intruders,  squatters,  or  disseiz- 
ors, who  enter  in  bad  faith  and  without  any  claim  or  shadow  of 
right.     The  defendants  below  made  a  clear  showing  of  good  faith. 
They  introduced  the  will  of  their  grandfather,  under  which,  in  the 
absence  of  a  counter  showing,  they  woxild  be  entitled  to  enter  upon 
the  land  in  dispute.     This  will  and  its  probate  antedate  by  several 
years  the  first  deed  in  the  abstract  of  title  introduced  by  the  plain- 
tiff, and  it  is  worthy  of  note  that  no  evidence  appears  in  the  record 
throwing  any  light  upon  the  manner  in  which  the  grantor  in  that 
deed  attained  the  official  capacity  in  which  it  was  executed.      No 
serious  attempt  seems  to  have  been  made  by  the  plaintiflf  to  prove 
bad  faith  on  the  part  of  the  defendants,  and  certainly,  upon  the 
face  of  the  record,  no  such  bad  faith  appears.     The  claim  of  title 
made  by  the  defendants  may  be  wholly  without  merit.      That  is 
not  for  us  to  say.      It  is  sufficient  that  they  set  up  in  the  court 
below  ample  evidence  of  their  good  faith,  and  hence  shoxild  not  have 
been  ejected  as  intruders.     It  follows  that  the  direction  of  a  ver- 
dict for  the  plaintiff  by  the  trial  court  was  error. 

Jvdgment  reversed.     All  the  Justices  concurring. 
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SATTERFIEID,  administrator,  et  al.  v.  SPIER  et  al.  m 

|1U    127 
|U9   609 
1  A  plea  filed  by  the  maker  of  a  promissoiy  note  given  for  the  purchase-price  '  114   127 
of  land,  to  a  salt  on  the  note  brought  by  the  payee  thereof,  setting  up  that     125     84 
the  plaintiff  gave  to  the  defendant  a  bond  for  titles,  in  which  the  land  was  de- 
scribed  as  a  given  number  of  acres  of  a  specified  quality,  to  be  laid  off  in  a 
^Ten  shape  and  in  a  particular  locality,  and  that  the  consideration  of  the  note 
liad  partially  failed,  for  the  reason  that  the  maker  of  the  bond  for  titles,  on 
aeeount  of  conveyances  of  land  to  other  i)er8ons,  could  not  comply  with  his 
contract  as  to  the  shape  and  quality  of  the  land  sold,  sets  forth  a  good  defense. 
In  sudi  a  case,  there  being  in  the  plea  a  proper  prayer  to  that  effect,  the  pur- 
ehase-price  of  the  land  should  be  abated  to  the  extent  of  the  difference  in  value 
between  the  land  contracted  to  be  sold  and  the  value  of  that  which  the  maker 
of  the  bond  was  able  to  convey. 
S.  In  the  trial  of  such  a  suit  as  that  above  indicated,  brought  against  both  the 
maker  of  the  note  and  a  person  who  signed  the  same  as  security,  a  plea  by  the 
latter,  setting  forth  the  foregoing  facts  and  alleging  that  by  reason  of  misrep- 
resentations as  to  the  shape  and  quality  of  the  land,  made  to  him  by  the 
pbintiff,  he  was  induced  to  sign  the  note  as  security,  and  that  by  reason  of 
such  misrepresentations  his  risk  has  been  so  materially  increased  as  to  dis- 
cfaai^  him  from  liability  on  his  contract  of  suretyship,  sets  forth  a  good  de- 
fense to  the  suit  against  him. 
S.  Where  a  debtor  brings  an  equitable  petition  against  his  creditor,  seeking  to 
eompel  him  to  anticipate  his  ri^t  of  action  and  set  up  the  same  in  the  equi- 
table proceeding,  and  ailing  that  the  debtor  has  certain  defenses  to  the 
action,  a  judgment  sustaining  a  general  demurrer  to  such  a  petition,  on  the 
groond  that  no  reason  is  set  forth  therein  for  either  legal  or  equitable  relief, 
win  not  operate  as  a  bar  to  the  right  of  the  debtor  to  sit  up  such  defenses  in 
a  suit  suhsequentiy  brou^^t  by  the  creditor  on  his  demand. 

Argued  Octol>er  11,— Decided  NoYember  7,  1901. . 

ComplaiDt.     Before  Judge  Harris.     City  court  of  Cartersville. 
March  11,  1901. 

Thomas  W.  Milrur  &  Som  for  plaintiffs  in  error. 
John  W.  Akin,  contra. 

Cobb,  J.  J.  H.  Spier  brought  suit  against  George  W.  Satterfield 
»  administrator  of  Mrs.  Emily  P.  St^all,  as  principal,  and  George 
^.  Sattei^eld  individually,  as  security,  on  two  promissory  notes. 
IWing  the  suit  the  plaintiff  died,  and  his  executrix,  Mary  Spier, 
^is  made  a  party  plaintiff  in  his  stead.  To  the  action  Satterfield 
»  adnumstrator  filed  the  following  defenses :  (1)  There  was  a  suit 
Priding  between  the  same  parties  relating  to  the  same  subject-mat- 
fer,  which  at  the  date  of  the  plea  was  pending  in  the  Supreme  Court 
«i  writ  of  error,     (2)  The  consideration  of  the  note  sued  on  was  the 
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purchase-money  of  land  described  in  a  bond  for  titles  given  by  Spier 
to  Mrs.  Stegall,  and  the  bond  did  not  correctly  describe  the  land 
purchased.     (3)  The  consideration  of  the  notes  sued  on  has  par- 
tially failed,  for  the  reason  that  the  notes  were  given  in  part  payment 
of  the  purchase-money  of  land  bought  by  Mrs.  Stegall  from  Spier, 
and  it  was  represented  by  him  that  she  was  to  have,  in  connection 
with  an  eight-acre  tract  on  the  west  side  of  the  Etowah  river  in 
Cherokee  county,  Georgia,  forty  acres  of  good  bottom  land,  to  be 
surveyed  ofif  in  a  square  as  nearly  as  practicable,  on  the  east  side 
of  the  river;  and  when  the  land  referred  to  in  the  bond  for  titles 
was  attempted  to  be  laid  off  by  the  surveyor,  it  was  found  that  it 
was  not  practicable  to  lay  oflf  the  same  in  a  square,  on  account  of 
conveyances  which  Spier  had  made  to  other  persons  of  land  which 
he  owned  on  the  east  side  of  the  river,  and  the  only  land  which  he 
owned  on  the  east  side  of  the  river  which  could  be  conveyed  to 
Mrs.  Stegall  was  a  tract  in  the  shape  of  a  triangle,  very  poor,  and 
made  of  little  value  by  washes  and  ditchea     It  is  aU^ed  in  the 
plea  that  the  representations  made  by  Spier  to  Mrs.  Stegall  with 
reference  to  his  ability  and  willingness  to  convey  the  forty  acres  of 
land  in  the  shape  of  a  square  on  the  east  side  of  the  river  were  false 
and  fraudulent,  and  such  a  mistake  on  the  part  of  Spier  as  amounted 
to  a  fraud  upon  Mrs.  Stegall,  and  that  she  signed  the  notes  upon 
the  faith  of  the  representations  so  made.    It  is  further  alleged  that 
the  difference  between  the  land  which  Spier  represented  himself 
as  owning  and  intending  to  convey  and  the  land  which  he  was  able 
to  convey  amounted  to  one  thousand  dollars.     The  prayer  of  the 
plea  was  that  the  balance  due  upon  the  purchase-money  of  the  land 
might  be  reduced  by  whatever  sum  should  be  found  by  the  jury  to 
be  the  difference  between  the  value  of  the  land  bargained  and  the 
value  of  the  land  which  Spier  was  able  to  convey.     Satterfield  as 
an  individual  pleaded  that  he  was  induced  to  sign  the  notes  as  secu- 
rity by  the  fraudulent  representations  of  Spier  that  Mrs.  Stegall 
would  have,  when  the  land  was  surveyed  off,  forty  acres  of  gocMl 
bottom  land  on  the  east  side  of  the  Etowah  river,  in  the  shape  of 
a  square ;  that  the  forty  acres  of  land  so  agreed  to  be  conveyed  was 
very  valuable,  being  worth  from  thirty  to  forty  dollars  per  acre  ; 
and  that  with  the  understanding  that  this  land  was  to  be  described 
in  the  bond  for  titles  and  afterwards  conveyed  to  Mrs.  St^all  by- 
Spier  he  signed  his  name  to  the  notes  as  security.     It  is  alleged 
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that,  since  the  notes  were  signed,  the  defendant  has  made  an  effort 
by  a  competent  surveyor  to  lay  off  on  the  east  side  of  the  Etowah 
nver  a  tract  of  land  according  to  the  description  in  the  bond  for 
tid^,  and  has  found  that  it  is  impossible  to  lay  off  forty  acres  of 
knd  belonging  to  Spier  of  the  character  represented  by  him,  and 
that  the  only  land  belonging  to  Spier  on  the  east  side  of  the  river 
at  the  place  mentioned  in  the  bond  for  titles  is  about  forty  acres  of 
land  in  the  form  of  a  triangle,  of  very  inferior  quality,  covered  with 
washes  and  ditches,  and  of  much  less  value  than  the  land  he  un- 
d^stood  to  have  been  bargained  to  Mrs.  Stegall.  The  plea  alleges 
that  there  was  a  plain  and  distinct  representation  by  Spier  to  Sat- 
terfidd  that  the  forty  acres  to  be  conveyed  to  Mrs.  Stegall  was  to 
he  good  bottom  land  and  would  be  laid  off  in  a  square,  and  that  this 
representation  not  only  induced  Mrs.  Stegall  to  purchase  the  land, 
bat  also  induced  Satterfield  to  sign  her  notes  as  security ;  and  this 
conduct  on  the  part  of  Spier  is  alleged  to  be  fraudulent.  For  these 
reasons  Satterfield  as  security  insists  that  his  risk  has  been  increased, 
and  that  therefore  he  is  discharged  from  all  Uability  on  account  of 
his  contract  of  suretyship. 

Attached  to  the  plea  was  a  copy  of  the  record  in  the  case  of  SaU 
terfield  v.  Spur,  referred  to  in  the  first  paragraph  of  the  plea  filed 
by  the  defendants,  which  was  pending  in  the  Supreme  Court  on 
writ  of  error  at  the  time  the  plea  was  filed.  This  proceeding  ap- 
pears to  have  been  an  equitable  petition  brought  by  Satterfield,  in- 
dividually and  as  administrator  of  Mrs.  Stegall,  against  Spier  and 
others,  in  which  it  was  prayed  that  the  court  construe  the  bond  for 
titles  to  mean  that  forty  acres  should  be  laid  off  in  a  described  way 
9€t  forth  in  the  prayer,  and  if  the  court  should  not  be  able  to  so 
ooostrue  the  bond  as  it  was  written,  it  be  so  reformed  as  to  amount 
to  a  contract  on  the  part  of  Spier  to  convey  forty  acres  in  the  man- 
ner described ;  and  that  if  forty  acres  can  be  laid  off  only  in  land 
embraced  in  a  triangular  shape,  petitioner  be  held  to  be  discharged 
from  liability  as  surety  on  the  notes,  and  that  a  failure  of  consid- 
eration, to  an  amount  stated,  be  adjudged  in  favor  of  his  intestate's 
*=*ate  and  deducted  from  the  notes ;  and  that  Spier  be  enjoined 
from  prosecuting  any  of  the  notes,  except  as  he  may  set  up  the 
*»e  in  his  answer  to  the  petition.  There  was  also  a  prayer  for 
?«S€nd  relief.  To  this  petition  the  defendants  interposed  a  de- 
anner  upon  the  following  grounds:    No  cause  of  action  is  set 
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forth;  no  reason  is  shown  in  law  or  in  equity  why  the  defendants 
should  not  be  allowed  to  proceed  to  collect  the  past-due  indebted- 
ness ;  no  cause  for  injunction  is  shown ;  there  is  no  all^ation  of  in- 
solvency ;  and  there  is  no  reason  set  forth  in  the  petition  for  the 
granting  of  either  legal  or  equitable  relief.    This  demurrer  was  sus- 
tained,  and  the  case  was  brought,  on  writ  of  error,  to  the  Supreme 
Court,  where  the  judgment  was  afl&rmed.     See  Satterfield  v.  Spier, 
112  Oa,  84.     Subsequently  to  this,  the  present  case  came  on  to  be 
tried.     The  plea  setting  up  the  pendency  of  another  suit  was  not 
insisted  on ;  and  a  motion  was  made  by  the  plaintiff  to  strike  the 
other  pleas  for  various  reasons.     Upon  this  motion  the  court  en- 
tered a  judgment  striking  the  pleas,  reciting  in  the  order  that  the 
plaintiff  having  demurred  to  the  pleas  upon  the  groimd  that  they 
set  forth  no  sufficient  defense  and  contained  no  sufficient  allegations 
of  fraud,  accident,  or  mistake,  and  it  not  appearing  that  the  defend- 
ants used  any  diligence  to  foresee  and  prevent  the  consequences 
which  they  now  seek  to  avoid,  and  it  further  appearing  from  the 
exhibit  to  the  pleas  that  all  the  issues  presented  by  the  pleas  have 
been  adjudicated  adversely  to  the  defendants  and  that  the  subject- 
matter  of  these  defenses  is  res  adjudicata,  the  demurrers  are  sus- 
tained and  judgment  rendered  in  favor  of  the  plaintiff  for  the  full 
amount  sued  for.     To  this  judgment  the  defendants  excepted. 

1.  The  first  plea  of  the  defendant  Satterfield,  as  administrator, 
was  not  insisted  on.     The  second  plea  sets  forth  that  the  descrip- 
tion of  the  land  agreed  to  be  conveyed  in  the  bond  for  title  is  not 
the  true  description  of  the  land  which  Spier  intended  to  convey, 
and  then  proceeds  to  set  forth  what  would  be  the  true  description 
of  the  land.     Upon  an  examination  of  the  bond  for  titles  and  the 
plea  there  does  not  seem  to  be  any  material  difference  in  the  way 
the  land  is  described  in  the  plea  and  the  bond  for  titlea     While 
the  land  is  described  in  the  plea  in  very  general  terms,  the  descrip- 
tion is  not  inconsistent  with  that  which  is  found  in  the  bond  for 
titles.     There  was  no  merit  in  this  plea,  and  the  court  did  not  err 
in  striking  the  same.     The  third  plea,  when  construed  as  a  whole, 
sets  up  that  Spier  had  sold  to  Mrs.  Stegall  a  tract  of  land  contain- 
ing a  given  number  of  acres  of  a  specified  quality,  which  was  to  be 
laid  off  in  a  particular  way,  out  of  land  owned  by  Spier,  and  that; 
subsequently  to  the  contract  of  purchase  it  developed  that  Spier 
did  not  own  the  land  necessary  to  comply  with  his  contract,  so  far 
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as  the  shape  and  location  and  quality  of  the  land  were  concerned, 
although  he  could  have  conveyed  the  requisite  number  of  acres  in 
another  shape  and  of  an  inferior  quality.     The  plea  when  properly 
construed  is  a  plea  of  partial  failure  of  consideration,  resulting  par- 
tially from  a  failure  of  title  to  a  portion  of  the  land  bargained  for, 
and  partially  from  the  fact  that  the  land  capable  of  being  conveyed 
was  different  in  quality  from  that  which  was  the  subject-matter  of 
the  sale.     It  is  said,  however,  that  the  plea  sets  forth  no  defense, 
because  it  shows  that  Mrs.  Stegall  was  lacking  in  diligence,  and 
that  she  by  the  exercise  of  ordinary  care  could  have  discovered  both 
that  Spier  did  not  own  all  of  the  land  which  he  had  agreed  to  sell, 
and  that  the  land  was  not  of  the  quality  which  he  had  represented 
it  to  be.     Even  if  it  be  conceded  that  due  diligence  required  Mrs. 
Stegall  to  go  upon  the  land  and  examine  it  as  to  quality,  and  that 
she  could  have  thus  discovered  that  the  representation  as  to  this 
matter  was  not  true,  taking  iirto  consideration  the  character  of  the 
tract  of  land  which  was  to  be  laid  off  by  a  surveyor  in  the  future, 
it  can  not  be  said  that  the  purchaser  was  lacking  in  diligence  simply 
because  she  did  not  wait  before  closing  the  contract  until  after  the 
survey  had  been  actually  made.     She  had  a  right  to  rely  upon  the 
representations  that  the  seller  owned  the  land,  and  it  was  not  in- 
cuinbent  upon  her  before  closing  the  trade  to  wait  until  a  survey 
could  be  made  and  an  investigation  into  the  title  be  had.     Under 
the  view  we  take  of  this  plea,  it  is  immaterial  whether  the  repre- 
sentations made  were  false  and  fraudulent  or  were  made  in  the  ut- 
most good  faith  and  were  believed  to  be  true.     It  is  simply  a  case 
where  a  contract  has  been  made  to  sell  a  particular  tract  of  land, 
and  the  vendor  can  not  carry  out  his  contract  because  he  does  not 
own  all  of  the  land  wliich  he  agreed  to  sell.     Under  such  circum- 
stances the  purchase-money  must  be  abated  to  such  an  extent  that 
the  vendee  will  not  be  required  to  p^'  for  more  than  she  actually 
obtains. 

2.  The  plea  of  ^*fetterfield  as  security  sets  up  that  his  risk  was 
increased  by  reason  of  the  fact  that  he  signed  the  notes  as  security 
'ipon  the  representations  of  Spier  that  there  were  to  be  forty  acres 
rfgood  bottom  land  in  the  shape  of  a  square,  lying  on  the  east 
ftfeof  tie  Etowah  river,  in  addition  to  other  land  described  in  the 
ioDd  for  titles  ;  that  this  land  was  worth  from  thirty  to  forty  dol- 
kn  per  acre'  that  the  land  which  was  agreed  to  be  conveyed  was 
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not  of  the  shape,  quality,  or  value  it  was  represented  to  be ;  and 
that  the  difference  was  of  such  a  character  as  to  materially  increase 
his  risk  as  security.  We  think  this  plea  set  up  a  good  defense. 
Under  its  allegations,  the  risk  of  the  security  was  increased  to  such 
an  extent  that  he  was  discharged  from  liability  on  his  contract  of 
suretyship.  See,  in  this  connection,  Civil  Code,  §  2972 ;  March- 
man  v.  Sobinson,  77  Ga,  40. 

3.  The  only  question  that  remains  to  be  considered  is  whether 
the  judgment  sustaining  the  demurrer  to  the  equitable  petition  in 
the  case  brought  by  Satterfield  as  administrator  and  in  his  indi- 
vidual capacity  against  Spier  and  others  was  such  an  adjudication 
of  the  questions  raised  by  the  pleas  in  the  present  case  as  to  oper- 
ate as  a  bar  to  the  defenses  sought  to  be  set  up  in  the  present  case. 
Our  learned  brother  of  the  trial  bench  seems  to  have  been  of  the 
opinion  that  the  questions  at  issue  in  the  present  case  were  finally 
adjudicated  adversely  to  the  defendants  in  that  case.  If  Spier,  in 
response  to  the  equitable  petition  of  Satterfield,  had  set  up  his  right 
to  a  judgment  on  the  notes  against  Satterfield  both  as  an  individ- 
ual and  as  administrator,  and  the  case  had  gone  to  trial  on  the 
issue  made  by  the  petition  and  such  an  answer,  and  resulted  in  a 
judgment  in  favor  of  Spier  upon  the  notes  now  sued  on,  such  a 
judgment  would  undoubtedly  have  been  a  bar  to  any  defense  that 
Satterfield,  either  as  administrator  or  as  an  individual,  might  set 
up  against  the  right  of  Spier  to  enforce  the  collection  of  his  judg- 
ment, if  the  defense  was  of  such  a  character  as  could  have  beeu 
insisted  on  in  such  suit.  But  the  case  never  went  to  trial;  it  was 
dismissed  on  demurrer.  When  one  has  a  claim  or  demand  against 
another,  which  when  asserted  will  result  in  a  money  judgment  in 
favor  of  the  plaintiff  against  the  defendant,  or  in  a  judgment  re- 
covering property  from  the  defendant,  or  in  one  in  which  there  is 
a  direct  recovery  by  the  plaintiff  from  the  defendant,  and  files  a 
petition  setting  up  such  claim  and  praying  for  either  equitable  or 
l^al  relief  or  both,  and  there  is  a  general  demurrer  to  such  peti- 
tion, on  the  ground  that  the  plaintiff  is  not  entitled  to  the  relief 
prayed  for,  for  the  reason  that  he  has  not  stated  a  cause  of  action 
in  his  petition,  a  judgment  sustaining  such  demurrer  is  forever  a 
bar  to  a  suit  by  the  plaintiff  against  the  defendant  on  the  claim  or 
demand  set  forth  in  the  petition,  either  upon  the  grounds  set  forth 
therein,  or  upon  any  ground  which  could 'have  been  added  thereto 
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by  way  of  amendment     This  principle  is  too  well  settled  now  by 
the  rulings  of  this  court  to  admit  of  controversy.     See  Greene  v. 
Central  Railroad  Co.,  112  Oa,  859,  and  cases  cited.      There  is  a 
material  difference,  however,  between  this  character  of  case  and 
one  in  w^hich  a  person  against  whom  another  holds  a  claim  or  de- 
mand of  the  character  above  referred  to  and  which  he  is  not  at- 
tempting to  assert,  in  anticipation  of  the  future  effort  of  the  credi- 
tor to  assert  his  demand  either  at  law  or  in  equity,  files  an  equi- 
table petition  in  which  he  sets  up  that  this  claim  or  demand  is 
outstanding  against  him,  and  that  he  has  certain  defenses  which  he 
can  make  to  it,  and  prays  that  equity  may  compel  the  creditor  to 
assert  his  rights  at  once,  so  that  these  defenses  may  be  set  up.     A\ 
demurrer  to  such  a  petition,  that  no  cause  of  action  is  set  forth  and 
that  no  reason  for  legal  or  equitable  relief  is  set  forth  in  the  peti- 
tion, raises  simply  the  question  whether  the  plaintiff  is  entitled  to 
anticipate  a  future  suit  and  bring  his  creditor  into  court  in  advance 
of  the  time  when  he  might  see  fit  to  come  in  and  bring  the  defend- 
ant in.      K  such  a  demurrer  is  sustained,  the  judgment  thereon 
operates  simply  as  a  bar  to  the  right  of  the  plaintiff  to  compel  his 
creditor  to  sue  him  in  advance  of  the  time  at  which  the  creditor 
sees  fit  to  proceed  against  him.     That  this  was  the  view  entertained 
by  this  court  when  the  equitable  petition  of  Satterfield  against  Spier 
was  before  it  is  perfectly  clear  from  the  following  language  of  Mr. 
Justice  Fish  at  the  conclusion  of  the  opinion  in  that  case :     "  If  the 
plaintiff  has  any  good  defense  to  these  notes  by  reason  of  any  mis- 
representations by  Spier  which  induced  him  to  sign  the  notes,  it 
win  be  time  enough  for  him  to  set  it  up  when  Spier  institutes  such 
a  suit,  and  he  can  then  get  the  full  benefit  of  it." 

JudgTnent  reversed.     All  the  Justices  concurring. 


Webtebn  and  Atlantic  Eailroad  Company  v.  Strickland. 

1ami%^  J,  The  uncontradicted  evidence  being  to  the  effect  that  the  plaintiff's 
Bate,  hitched  to  a  dray,  was  left  stand  ingiu  a  public  street  with  the  bridle-rein 
flirown  loosely  over  a  h itching-post ;  that,  for  some  reason  not  disclosed  by 
Ike  record,  the  animal  ran  away  in  the  direction  of  the  railroad-track  of  the 
dffendant  company  and  dashed  into  the  side  of  a  moving  train  which  was  at 
lie  time  psBsin^  over  the  railroad-crossing,  and  there  being  no  evidence  of 

aoT  ne^H^Dce  on  the  part  of  the  defendant's  employees  in  charge  of  the  train, 
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contributing  to  the  damage,  a  verdict  in  favor  of  the  plaintiff  was  contrary 
to  law  and  the  evidence  and  shonld  have  been  set  aside  on  motion  for  a  new 
trial.  See  Georgia  Southern  A  Florida  R.  Co.  v.  WiUiams,  9S  Oa,  268 ;  Cen- 
tral cf  Georgia  R.  Co.  v.  NeidUingery  110  Ga,  829. 

Judgment  reversed.    AUthe  Justices  coTtcurring. 

Argued  October  12,— Decided  Norember  7, 1901. 

Action  for  damages.     Before  Judge  Harris.     City  court  of  Gar- 
tersville.     April  15,  1901. 

Payne  &  Tye  and  J.  M.  Ned,  for  plaintiff  in  error. 
John  T.  NorrU,  contra. 


114     134' 

|i»   28ij        ScoTT  V.  Atlas  Savings  and  Loan  Association  et  al. 

F18B,  J.  1.  The  foundation  for  introducing  secondary  evidence  of  the  contents 
of  the  papers  relied  on  by  the  defendant  was  sufficiently  laid. 

2.  Under  the  rulings  of  this  court  in  Finch  v.  Woods^  118  Ga.  996,  and  cases 
there  cited,  a  bona  fide  purchaser  for  value  is  entitled  to  prevail  over  the 
holder  of  a  voluntary  conveyance  of  previous  date,  though  the  same  be  duly 
recorded,  unless  the  former  took  with  actual  knowledge  of  the  existence  of 
the  previous  deed. 

3.  Under  the  evidence  in  this  case,  the  judge  was  warranted  in  directing  a  verdict 
for  the  defendants  ;  for  a  careful  review  of  the  whole  evidence  shows  that 
there  was  no  testimony  authorizing  a  finding  that  the  main  defendant,  or  any 
agent  of  it,  had  actual  knowledge  of  the  deed  of  gift  at  the  time  of  taking 
the  security  deed. 

4.  Under  such  circumstances  the  holder  of  a  security  deed  executed  in  consid- 
eration of  a  loan  made  at  the  time  by  the  grantee  to  the  grantor  is  entitled  to 
the  same  protection  as  the  holder  of  a  deed  of  bargain  and  sale.  See  Parker 
V.  BarnesviUe  Savings  Bank,  107  Ga.  667,  and  cases  cited. 

Judgment  affirmed.     AU  the  Justices  concurring. 

Argued  October  15,  —  Decided  Koyember  7, 1901. 

Equitable  petition.    Before  Judge  Fite.    Catoosa  superior  court. 
August  term,  1901. 

Payne  ilk  Payne,  W.  H.  Odell,  and  Janes  &  Martin,  for  plamtiff. 
T.  G,  Latimore  and  R.  J,  &  J.  McCamy,  for  defendanta 
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Southern  Railway  Company  v,  Adkins. 

LunpKiH,  P.  J.  The  plaintiff  *s  prima  facie  right  to  recover  for  the  killing  of 
his  mule  depended  entirely  upon  the  presumption  of  negligence  raised  by  law 
against  the  company.  This  being  so,  and  that  presumption  having  been  over- 
come by  direct,  positive,  and  uncontradicted  testimony  introduced  in  behalf 
of  the  defendant,  the  verdict  against  it  was  manifestly  wrong,  and  the  trial 
court  erred  iu  not  setting  the  same  aside. 

Judgment  reversed.     All  the  Justices  concurring. 

Argued  October  15,— Decided  November  7, 1901. 

AdioD  for  damages.     Before   Judge   Henry.     Floyd   superior 
court.     January  28,  1901. 

Shumate  &  Maddox,  G,  A.  H.  Harris  &  Son,  and  B.  Z.  ChanUu, 
for  plaintiflf  in  error.     FoucfU  &  FottcJU,  contra. 


CROWLEY,  trustee,  etc.,  v.  CROUCH.  ii*^if ! 

119    8861 

1.  In  dispodng  of  a  petition  by  a  trustee  against  a  cotrustee,  both  of  whom  have  IH  136 
been  appointed  by  will,  in  which  petition  the  plaintiff  not  only  prays  for  the  124  024 
removal  of  the  defendant  from  his  trust,  but  also  sets  forth  the  will,  together 
with  a  statement  of  the  defendant's  rights  thereunder  as  claimed  by  the  plain- 
tiff, and  where  the  defendant  in  his  answer  sets  up  reasons  why  he  should  not 
be  removed,  denies  that  the  plaintiff's  construction  of  the  will  as  to  the  de- 
fendant's rights  thereunder  is  correct,  and,  by  cross-petition,  prays  for  a  de- 
cree fixing  his  individual  rights  in  the  property  in  question,  the  court  has  be- 
fore it  not  only  the  question  of  removal  or  non-removal,  but  also  that  of  pass- 
ing on  the  prayer  of  the  cross-petition. 

2.  Under  the  terms  of  the  will  in  this  case,  the  defendant  in  error  took  a  life- 
Citate  in  the  property  in  question,  subject  to  be  divested  in  the  event  such 
property  should  be  sold  by  him  as  trustee. 

Argued  October  16, —  Decided  November  7,  1901. 

^     Equitable    petition.      Before    Judge    Henry.     Floyd    superior 
comt.    Januarv"  term,  1901. 
cas 


W.  J,  Nml  and  Lipscomb  &  Willingham,  for  plaintiiSs. 
Denny  £  Harris^  for  defendant. 

Fish,  J.     These  material  facts  we  gather  from  the  record  in  this 

^  case:   Mrs.  Lillie  M.  Crouch  died,  testate,  in  1899,  her  wUl  having 

tea  executed  a  few  days  prior  to  her  death  and  written  by  herself. 

be  portions  of  it   pertinent  to  the  questions  presented  are:     "I 

' .  give,  bequeath,  and  devise  my  earthly   belongings  as  follows : 
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.  .  Second.  My  house  and  lot  with  improvements  thereon  to  my 
aforesaid  children  [James  Turner  Crouch  and  John  Crowley 
Crouch],  to  be  held  in  trust  for  them  by  their  father,  James  Turner 
Crouch,  and  my  mother,  Mrs.  John  Crowley ;  said  house  if  in  their 
judgment  should  be  sold,  proceeds  to  be  invested  for  their  benefit 
in  some  other  equally  paying  or  better  investment.  Third.  My 
drug  stock  and  fixtures  with  soda-fountain  and  apparatus  likewise 
held  in  trust  for  my  two  children ;  and  if  their  father  should  see 
fit  to  dispose  of  it,  or  change  his  investment,  that  he  will  make  use 
of  proceeds  for  the  children's  benefit  in  some  other  investment,  after 
outstanding  debts  of  mine  are  paid.  This  stock  consists  of  nine- 
teen shares  of  stock  in  Hale-Jervis  Drug  Company  duly  incorpo- 
rated. All  this  property  is  to  be  enjoyed  by  my  husband  as  long  as 
he  lives,  and  no  one  shall  have  any  power  to  hasten  him  out  of  the 
house  or  business  as  long  as  it  is  his  pleasure  to  continue  them  the 
same."  The  will  was  duly  probated  in  common  form.  In  October, 
1900,  all  the  property  mentioned  in  the  third  item,  viz.,  the  stock 
in  the  drug  company,  etc.,  was  sold  under  an  order  of  court  applied 
for  by  Mrs.  Crowley  and  James  Turner  Crouch,  as  trustees,  for  the 
support,  maintenance,  and  education  of  their  cestuis  que  trust,  as 
well  as  for  the  purpose  of  paying  off  ft  lien  upon  the  house  and  lot 
mentioned  in  the  second  item  of  the  will.  The  property  brought 
$5,000,81,000  in  cash  and  the  balance  in  monthly  installments  of 
$100  each,  for  which  the  purchasers  gave  their  notes.  In  March, 
1901, Mrs.  Crowley,as  next  friend  of  James  Turner  Crouch  and  John 
Crowley  Crouch,  applied  to  the  judge  of  the  superior  court  for  the  re- 
moval of  her  cotrustee,  James  Turner  Crouch,  her  petition  charging 
groas  mismanagement  and  misconduct  on  his  part  in  reference  to  his 
trust,  and  that  since  the  death  of  his  wife  he  had  become  an  unfit 
person  to  discharge  the  duties  of  trustee  for  the  children.  The  pe- 
tition allied,  in  substance,  that  under  the  will  of  Mrs.  Crouch,  a 
copy  of  which  was  attached  as  an  exhibit,  James  T.  Crouch  was 
given  the  right  to  the  use  and  enjoyment  of  the  property  mentioned 
in  the  second  and  third  items  of  the  will  only  so  long  as  it  should 
remain  unsold,  but  that  if  sold  the  proceeds  were  to  be  reinvested 
for  the  benefit  of  the  children,  and  that  he  was  to  have  no  interest 
in  the  proceeds  or  the  property  in  which  they  might  be  invested.  It 
also  alleged  that  the  property  mentioned  in  the  third  item  of  the 
will  had  been  sold  as  hereinbefore  stated.     The  prayers  of  the  pe- 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  137 

tiUan  were,  for  the  removal  of  James  Turner  Crouch  as  trustee,  or 
that  he  be  required  to  give  a  bond  for  the  faithful  discharge  of  the 
duties  of  his  trust,  and  for  general  relief.      The  respondent,  in  his 
answer  to  the  petition,  denied  that  the  will  only  gave  to  him  the 
use  and  enjoyment  of  the  property  mentioned  so  long  as  it  should 
TemaiQ  unsold,  and  alleged  that  the  will  gave  him  a  life-estate  in 
such  property,  not  subject  to  be  terminated  by  the  sale  thereof,  and 
that  during  his  life  petitioner  had  no  right  to  use  or  manage  the 
same.     After  making  certain  charges,  the  answer  concluded  with 
the  prayers,  that  respondent  be  authorized  to  reinvest  the  proceeds 
of  the  sale  of  the  stock  in  the  drug  company,  etc.,  in  "  some  other 
business,  as  by  the  will  authorized,  and  respondent  be  permitted  to 
collect  and  use  the  income  arising  from  the  rent  of  the  house  and 
the  proceeds  of  the  drug-store  and  soda-water  apparatus  and  fix- 
tures as  respondent  deems  best  for  the  support  of  himself  and  his 
children,  as  by  the  will  permitted ;  and  that  respondent's  interests 
under  the  will,  as  life-tenant,  be  preserved."     The  judgment  of  the 
court  required  the  respondent  to  enter  into  a  good  bond,  within  a 
stated  time  and  for  a  given  amount,  and  in  default  thereof  that  he 
be  removed  from  his  trust.     The  judgment  then  proceeded  as  fol- 
lows: "  2nd.  The  coiut  further  finds  and  adjudges  that  J.  T.  Crouch, 
under  the  will  of  Mrs.  lillie  M.  Crouch,  is  given  a  life-estate  in  the 
house  and  lot  and  the  drug-store,  soda-fount,  and  store  fixtures  re- 
ferred to  in  said  will,  and  is  entitled,  during  his  life,  to  the  income 
therefrom,  after  the  payment  of  taxes,  insurance,  and  necessary  re- 
pairs, which  are  hereby  declared  to  be  a  charge  upon,  and  payable 
from,  such  income."      Mrs.  Crowley,  as  trustee  and  next  friend  of 
the  two  children,  excepted  to  so  much  of  the  judgment  of  the  court 
^  is  contained  in  the  second  paragraph  thereof  above  quoted. 

1.  The  ground  upon  which  that  part  of  the  judgment  of  the  court 
excepted  to  is  alleged  to  be  erroneous  is,  that  there  were  no  plead- 
ings to  authorize  the  same.     There  is  no  merit  in  this  ground. 
Vhjle  the  petition  prayed  only  for  Crouch's  removal  as  trustee,  it 
s^  out  the  will  of  Mrs.  Crouch  and  undertook  to  define  his  rights 
as  to  the  property  in  question.     His  answer  denied  the  construc- 
tirm  put  upon  the  will  in  the  petition  and  set  up  what  he  contended 
to  be  his  rights  in  the  property  under  the  will,  and  then,  convert- 
ing his  answer  into  a  cross-petition,  he  prayed  that  his  rights  as  life- 
teuant  should  be  protected  by  the  judgment  of  the  court.     The 


Digitized  by  VjOOQIC 


138  CROWLEY  V.  CROUCH.  (114 

court,  therefore,  properly  had  before  it  not  only  the  question  of  re- 
moval or  non-removal  of  Crouch  as  trustee,  but  also  that  of  passing 
upon  the  prayer  of  his  cross-petition. 

2.  Tlie  other  ground  of  exception  alleges  that  the  court  erred  in 
its  construction  of  the  will.     Keeping  in  view  the  primary  rules 
for  the  construction  of  wills,  that  the  intention  of  the  testator  should 
be  diligently  sought,  by  considering  and  giving  force  to  all  parts  of 
the  instrument,  and  that  a  latter  clause  thereof  should  not  destroy 
a  former,  unless  the  two  are  incompatible  and  irreconcilable,  we 
have  reached  the  conclusion  that  Crouch,  the  defendant  in  error, 
was  given,  under  the  will  of  his  wife,  a  life-estate  in  the  property 
mentioned  in  the  second  and  third  items  of  such  will,  to  be  termi- 
nated, however,  upon  the  sale  of  such  property  by  him  as  trustee 
for  the  children  of  himself  and  wife.     Item  second  of  the  will  gives 
the  house  and  lot  to  the  children  of  the  testatrix,  to  be  held  in 
trust  for  them  by  their  father,  James  Turner  Crouch,  and  Mrs. 
Crowley,  and  provides  that  if  the  property,  in  the  judgment  of  the 
trustees,  should  be  sold,  the  proceeds  should  be  reinvested,  for  the 
benefit  of  the  children,  in  other  property  that  as  an  investment 
would  pay  equally  as  well  or  better.     The  third  item  provides  that 
the  stock  in  the  drug  company,  the  soda-water  apparatus,  etc.,  should 
likewise  be  held  in  trust  for  such  children,  and  if  their  father 
should  see  fit  to  dispose  of  it,  or  change  his  [this  T]  investment,  he 
should  "  make  use  of  proceeds  for  the  children's  benefit  in  some 
other  investment."     So  far,  the  children  are  the  sole  objects  of  the 
bounty  of  the  testatrix.     All  of  the  property  mentioned  is  to  be 
held  in  trust  for  their  benefit  alone.     The  house  and  lot  may  be 
sold,  if  in  the  judgment  of  the  two  trustees  it  should  be  best ;  tfte 
stock  in  the  drug  company,  the  soda-water  apparatus,  etc.,  may  be 
sold  in  the  discretion  of  one  of  the  trustees,  James  T.  Crouch;  but, 
in  either  case, the  authority  to  sell  is  given  but  for  one  specific  pur- 
pose, and  that  is,  to  reinvest  the  proceeds  for  the  benefit  of  the  ces- 
tuis  que  trust.     Crouch  is  given  no  authority  to  sell  the  stock  in 
the  drug  company,  the  soda-fountain,  etc.,  for  the  purpose  of  rein- 
vesting the  proceeds  for  his  individual  use  and  benefit,  but,  as  al- 
ready said,  such  proceeds  are  required  to  be  reinvested  for  the  use 
of  the  cestuis  que  trust  alone.     If  the  clause  that  provides:    **  All 
this  property  is  to  be  enjoyed  by  my  husband  as  long  as  he  lives, 
and  no  one  shall  have  any  power  to  hasten  him  out  of  the  house  or 
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business  as  long  as  it  is  his  pleasure  to  continue  them  the  same," 
be  seemingly  in  conflict  with  the  intention  of  the  testatrix  so  clearly 
expressed  in  the  preceding  clauses,  such  conflict  may  be  easily 
reconciled  by  construing  this  last-quoted  clause  as  giving  to  James 
T.  Crouch  a  life-estate  in  the  property  so  long  as  it  should  remain 
unsold,  such  estate  to  be  divested  when  a  sale  should  be  had  at  his 
instance.  Such  a  construction  would  give  force  to  all  clauses  of 
the  will,  and,  we  think,  would  carry  out  the  intention  of  the  testa- 
trii.  The  expression,  "  and  no  one  shall  have  any  power  to  hasten 
Lini  out  of  the  house  or  business  as  long  as  it  is  his  pleasure  to  con- 
tinue them  the  same,"  seems  to  mean  that  while  his  interest  should 
be  div^ted  by  a  sale  of  the  house  or  business,  it  was  left  entirely 
with  him  whether  a  sale  should  be  had.  He  was  given  a  life-estate 
in  specific  property.  Whatever  power,  if  any,  this  gave  him  to  dis- 
poee  of  his  life-interest  therein  for  his  own  benefit,  it  certainly  gave 
him  no  power  whatever  to  sell  the  property  in  which  this  life- 
estate  was  created. 

A  tenant  for  life  has  no  power  to  dispose  of  the  fee ;  his  power 
is  only  over  what  belongs  to  him,  that  is,  the  life-estate.    The  only 
power  which  James  Turner  Crouch  had  to  sell  the  property  itself 
was  that  conferred  by  the  clauses  in  the  will  providing  for  a  sale 
of  the  property  and  a  reinvestment  of  the  proceeds  thereof  in  other 
property  for  the  benefit  of  the  cestuis  que  trust.    The  power  to  sell 
conferred  by  these  clauses  was  a  power  to  sell  for  a  specific  pur- 
pose, and  could  only  be  exercised  for  this  purpose.     This  power  as 
to  the  house  and  lot  was  conferred  jointly  upon  both  the  trustees. 
Crouch  and  Mrs.  Crowley,  and  as  to  the  stock  in  the  drug  com- 
pany, the  soda-fountain,  etc.,  it  was  conferred  upon  Crouch,  trus- 
tee, alone.     The  only  purpose  for  which  the  power  to  sell  could  be 
exercised  being  to  obtain  the  proceeds  of  the  property  and  reinvest 
them  in  other  property  for  the  benefit  of  the  cestuis  que  ti*ust,  the 
power  of  sale  could  not  be  exercised  for  the  purpose  of  converting 
the  property  into  cash  and  investing  such  proceeds  in  other  prop- 
erty for  the  benefit  of  Crouch  for  life  and  then  for  the  benefit  of  the 
c^uis  que  trust.      The  testatrix  seems  to  have  realized  that  a  sale 
of  the  property,  under  the  power  confened  by  these  clauses,  would 
termiDatethe  life-estate  of  her  husband,  and,  in  order  to  make  sure 
that  his  life-estate  should  not  be  thus  destroyed  without  his  con- 
9mt,she  provided  that  **no  one  [should]  have  any  power  to  hasten 
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him  out  of  the  house  or  business  as  long  as  it  [was]  his  pleasure  to 
continue  them  the  same."  She  seems  to  have  apprehended  that 
the  cotrustee,  or  the  cestuis  que  trust,  might  undertake  to  bring 
about  a  sale  of  the  property  and  a  reinvestment  of  the  proceeds 
for  the  benefit  of  the  cestuis  que  trust  during  the  lifetime  of  her 
husband,  without  his  consent,  and,  to  prevent  this,  emphatically 
declared  that  no  one  should  have  any  power  to  hasten  him  out  of 
the  house  or  business.  Crouch,  the  defendant  in  error,  was  given  a 
life-estate  in  the  house  and  lot,  terminable  by  a  sale  of  such  prop- 
erty by  the  concurrent  action  of  himself  and  his  cotrustee,  in 
execution  of  the  power  jointly  conferred  upon  them  by  the  will ; 
and  in  the  stock  in  the  drug  company,  the  soda-fountain^  etc.,  he 
was  given  a  life-estate,  terminable  whenever  he,  as  trustee,  should 
sell  such  property  under  the  provisions  therefor  of  the  will.  As 
this  last-mentioned  property,  viz.,  the  stock  in  the  drug  company, 
the  soda-fountain,  etc.,  was,  with  the  consent  and  at  the  instance 
of  Crouch,  sold  under  the  power  conferred  by  the  will,  his  life-es- 
tate, so  far  as  this  property  is  concerned,  was  terminated,  and  the  en- 
tire interest  in  the  proceeds  arising  from  the  sale  of  this  property 
belonged  to  liis  two  cestuis  que  trust.  It  follows  that  the  portion 
of  the  judgment  excepted  to  by  the  plaintiff  in  error  was  erroneous. 
Judgment  reversed.     All  the  Justices  concurrina. 


SOUTHERN  RAILWAY  COMPANY  v.  WOOD. 

When  a  railway  company  sells  a  round-trip  ticket,  which  provides  that  it 
shall  not  be  good  for  return  passage  unless  the  original  purchaser  shall  pro- 
cure the  same  to  be  signed  and  stamped  by  an  agent  of  the  company  at  the 
point  of  destination,  and  shall  use  the  ticket  on  the  date  it  is  so  signed  and. 
stamped,  it  is  incumbent  upon  the  company  to  have  present,  a  reasonable 
time  before  the  arrival  of  trains  on  which  the  ticket  would  be  good  for  pas- 
sage on  any  day  upon  which  the  purchaser  might  see  fit  to  use  it,  an  agent 
authorized  to  sign  and  stamp  the  ticket  in  the  manner  therein  provided. 
Upon  the  failure  by  the  company  to  have  present  at  such  time,  on  any  day 
the  original  purchaser  of  the  ticket  sees  fit  to  return,  an  agent  so  authorized, 
such  purchaser,  after  having,  on  the  day  he  desired  to  return,  used  due  dili- 
gence to  find  some  agent  of  the  company  authorized  to  sign  and  stamp  his 
ticket  so  as  to  make  it  good  for  return  passage,  has  authority  to  board  tlie 
train  without  having  the  ticket  so  signed  and  stamped,  and,  upon  explanation 
of  the  facts  to  the  conductor,  is  entitled  to  ride  upon  the  train;  and  his  ex- 
pulsion therefrom  under  such  circumstances  is  a  tort  for  which  the  company 
will  be  liable  in  damages. 
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1  The  fact  that  a  paaeenger  holding  a  ticket  of  the  character  above  referred  to, 
ftDd  who  has  been  expelled  from  the  train,  returns  to  the  point  where  he 
boarded  the  train  and  has  the  ticket  signed  and  stamped  as  required  within 
the  time  limit  fixed  therein,  and  uses  the  same  in  this  condition  for  return  pas- 
■age  on  another  train,  does  not  waive  or  extinguish  any  right  he  might  have 
for  the  wrong  committed  in  expelling  him  from  the  train  before  the  ticket 
was  so  rigned  and  stamped. 

3.  There  was  no  error  in  the  chaiges  complained  of,  or  in  refusing  to  chaige  as 
set  out  in  the  motion  for  a  new  trial.  The  evidence  warranted  the  verdict, 
i^ich,  under  the  facts  appearing  in  the  record,  was  not  so  excessive  as  to 
authorize  this  court  to  reverse  the  judgment  of  the  trial  court  refusing  to 
set  it  aside. 

LcMPKiv,  P.  J.,  concurring  specially. 

Argned  October  17,  —  Decided  Norember  7, 1901. 

Addon  for  damages.     Before  Judge  Reece.    City  court  of  Floyd 
county.     February  13,  1901. 

ShunuUe  &  Maddox^  G.  A,  H.  Harris  &  Son,  and  R,  L,  Chamlee, 
for  plaintiff  in  error.     Seaborn  &  Barry  Wright ,  contra. 

Cobb,  J.     Wood  sued  the  railway  company  for  damages  claimed 
to  have  been  sustained  on  account  of  having  been  ejected  from  one 
of  the  defendant's  trains  by  its  conductor.     The  trial  resulted  in  a 
verdict  for  the  plaintiff  for  $450.     The  defendant  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  the  case  is  here  upon  a 
Wl  of  exceptions  assigning  error  upon  the  overruling  of  this  motion. 
1.  It  appeared  at  the  trial  that  the  plaintiff  had  purchased  a 
ticket  from  Atlanta  to  Rome  and  return  at  a  reduced  rate  of  fare, 
at  the  same  time  entering  into  a  special  contract  with  the  com- 
pany.    This  contract  contained,  among  others,  the  following  stip- 
ulations :  "  This  ticket  shall  not  be  good  for  return  passage  unless 
the  holder  identifies  him  or  herself  by  signature  on  back  hereof  and 
otherwise  as  original  purchaser  to  the  satisfaction  of  the  agent  of 
the  terminal  line  at  destination  of  ticket;  and  when  officially  signed 
and  stamped  by  said  agent,  this  ticket  shall  then  be  good  for  return 
pwaage  of  the  original  purchaser  only,  having  destination  only  on 
iak  $0  stamped  and  cancelled  on  back''    The  ticket  was  purchased 
on  December  23,  1899,  and  was  good  for  return  passage  until  Jan- 
^ry  I,  1900.      There  was  a  train  which  passed  Rome  destined  for 
Atknta,  upon  the  days  on  which  the  ticket  was  good  for  return 
pmge,  at  1:30  o'clock  a.  m.  each  day.     The  plaintiff  decided  to 
BetOTD  to  Atlanta   on  this  train  on  December   25.      As  his  ticket 
provided  that  before  it  would  be  good  for  return  passage  it  must  be 
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dated  and  stamped  by  the  defendant's  agent  at  Rome,  he  went  to 
the  agent  of  the  defendant  at  the  depot  at  Rome  at  which  he  had 
disembarked  from  the  train  about  12  o'clock  of  the  night  of  the 
24th.  No  one  was  present  at  the  station  authorized  to  validate 
his  ticket  and  no  one  appeared  prior  to  the  arrival  of  the  train  for 
Atlanta,  which  on  that  occasion  arrived  somewhat  later  than  its 
schedule  time.  His  business  being  of  a  nature  which  required  his 
presence  in  Atlanta  on  that  day,  he  boarded  the  train,  and  tendered 
the  unvalidated  ticket  to  the  conductor,  at  the  same  time  explain- 
ing the  circumstances  which  prevented  him  from  having  it  dated 
and  stamped  in  accordance  with  the  terms  of  his  contract.  The 
conductor  refused  to  accept  the  ticket,  and  ejected  the  plaintiff 
from  the  train.  An  examination  of  the  stipulation  in  the  contract 
above  quoted  shows  that  it  was  distinctly  provided  that  the  plain- 
tiflF  could  leave  Rome  only  on  the  date  on  which  the  ticket  was 
dated  and  stamped  by  the  agent.  In  the  absence,  therefore,  of  any 
notice  to  the  plaintiff  that  he  was  expected  or  required  to  repair  to 
the  depot  to  have  his  ticket  validated  at  some  time  prior  to  the  day 
on  which  he  intended  to  return,  it  was  incumbent  upon  him  to  en- 
deavor to  have  the  ticket  validated  only  on  that  day.  There  is 
nothing  in  the  evidence  showing  that  he  had  such  notice,  and  con- 
sequently he  was  not  at  fault  in  waiting  until  the  day  he  intended 
to  leave,  to  apply  to  the  agent  to  have  his  ticket  dated  and  stamped. 
The  evidence  shows  that  he  went  to  the  depot  for  this  purpose  at 
the  very  earliest  time  of  that  day  it  was  possible  for  him  to  go, 
which  was  about  one  and  one  half  hours  before  the  tram  was  sched- 
uled to  arrive. 

It  has  been  repeatedly  held  by  this  court  that  when  a  passenger 
holds  a  contract  for  return  passage,  of  the  character  involved  in  the 
present  case,  and  when  he  has  done  everything  that  ordinary  pru- 
dence and  diligence  would  require  to  obtain  a  validation  of  the 
ticket  for  return  passage,  he  is  authorized  to  enter  the  train  with 
the  ticket  unvalidated,  and  is  entitled  to  ride  thereon,  upon  explain- 
ing to  the  conductor  the  circumstances  which  prevented  him  from. 
having  the  ticket  validated.  See  Barlow  v.  Railroad  Co.,  104  Ga^ 
213,  and  cases  cited.  Following  the  principle  laid  down  in  these 
cases,  we  are  compelled  to  hold  in  the  present  case  that  the  plain- 
tiff had  a  right  to  enter  the  train  and  ride  upon  his  ticket,  notwith- 
standing it  was  unvalidated,  and  that  the  conductor  had  no  right 
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to  eject  him  therefrom.     Under  the  contract  the  company  was  un- 
der a  duty  to  provide  him  a  method  of  having  his  ticket  validated 
at  some  time  bet^^een  midnight  and  the  arrival  of  the  train,  for 
the  reason  that  the  ticket  when  validated  was  good  for  passage  on 
this  train,  and  the  contract  pro\dded  that  the  ticket  must  be  used 
OD  the  day  it  was  validated.     In  other  words,  the  undertaking  on 
the  part  of  the  company  amounted  to  a  contract  to  provide  a  way 
for  the  plaintiff  to  have  his  ticket  validated  upon  any  day  that  he 
desired  to  return  to  Atlanta  upon  one  of  its  trains  upon  which  the 
ticket  would  be  good  for  passage.     Its  failure  to  have  some  one 
during  the  early  hours  of  the  morning  of  the  25th  of  December  to 
vahdate  tickets  for  passengers  who  desired  to  take  the  train  pass- 
ing at  that  point  reUeved  the  plaintiflF  from  the  necessity  of  having 
the  ticket  validated,  and,  under  the  principle  of  the  decisions  above 
referred  to,  authorized  him  to  board  the  train  and  demand  that  he 
be  carried  on  the  ticket  unvalidated.     It  was  said  by  one  of  the 
witnesses  for  the  company  that  there  was  a  custom  in  Rome  to 
validate  tickets  and  date  tliem  ahead  so  as  to  meet  the  very  con- 
tingency which  confronted  the  plaintiflf  in  this  case;  but  there  was 
not  a  particle  of  evidence  either  that  notice  of  this  custom  was 
brought  home  to  the  plaintiff,  or  that  any  effort  was  made  by  any 
agent  of  the  company  on  the  previous  day  to  validate  lus  ticket 
and  date  it  ahead.     The  plaintiff  had  a  right  to  board  the  train  and 
ride  upon  his  ticket  in  the  condition  in  which  he  tendered  it  to  the 
conductor,  and  his  expulsion  from  the  train  was  a  tort  of  which  he 
had  a  right  to  complain. 

2.  It  appeared  that  the  plaintiff,  after  having  been  expelled  from 
the  tr...... ......... U  iu  Rome  on  another  train  of  the  defendant,  had 

his  ticket  properly  validated,  and  used  it  for  return  passage  on  one  of 

the  trains  of  the  defendant,  which  returned  later.    It  is  claimed  by 

counsel  for  the  plaintiff  in  error  that  this  conduct  on  the  part  of  the 

plaintifFamounted  to  a  waiver  of  all  claim  for  damages  on  account  of 

las  expulsion  from   the  train  at  the  time  he  attempted  to  ride 

iipoD  the  ticket  before  it  was  validated.     We  do  not  understand 

Dpon  what  principle   this  conduct  would  amount  to  a  waiver  of 

<iMnage  resulting  from  a  complete  wrong  which  had  taken  place 

before.    He  had  a  right  to  ride  upon  the  unvalidated  ticket  under 

Ae  circumstances,  and  the  fact  that  this  right  was  not  recognized 

mid  be  was  compelled  to  return  to  Rome  in  order  to  comply  with 
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the  terms  of  the  company's  agent,  which  under  the  circumstances 
he  had  no  right  to  make,  does  not  in  any  way  amount  to  an  admis- 
sion  that  he  was  wrong  in  entering  the  train  with  his  ticket  un- 
validated,  or  that  he  was  willing  to  relieve  the  company  from  the 
consequences  of  his  wrongful  expulsion  from  the  train.  The  time 
limit  on  the  ticket  had  not  expired,  and  certainly  the  fact  that 
the  company  had  been  guilty  of  a  gross  outrage  upon  him  in  not 
recognizing  his  right  to  ride  when  under  the  law  he  was  entitled  to 
ride  would  be  no  reason  for  holding  that  he  had  forfeited  all  rights 
under  the  ticket  notwithstanding  the  failure  of  the  company  to 
recognize  them  on  the  day  and  on  the  train  upon  which  he  at- 
tempted to  ride  as  a  passenger.  We  are  unable  to  see  one  single 
element  of  waiver  of  the  previous  wrong  by  anything  that  the  plain- 
tiff did  in  having  his  ticket  validated  and  using  it  for  passage  in 
that  condition. 

3.  There  was  no  error  in  the  charges  complained  of,  or  in  the  re- 
fusals to  charge.  The  case  was  one  in  which  a  charge  on  the  sub- 
ject of  punitive  damages  was  proper;  and  the  verdict,  under  the 
circumstances  of  the  case,  was  not  excessive.  The  plaintiff  was 
ejected  from  the  train  in  the  early  hours  of  a  dark,  rainy  morning,, 
at  a  place  with  which  he  was  unfamiliar,  and  four  miles  from 
Rome.  He  had  offered  to  secure  with  a  diamond  ring  the  payment 
of  his  fare  to  the  conductor  when  he  reached  Atlanta.  He  had  fully 
explained  to  the  conductor  why  he  had  failed  to  have  his  tick^ 
validated,  and  offered  to  make  a  showing  to  the  conductor  which 
would  satisfy  him  that  he  was  the  original  purchaser  of  the  ticket. 
He  remarked  to  the  conductor :  "  I  have  paid  for  this  matter,  and 
I  am  going ;  and  if  you  put  me  off,  you  will  have  to  get  a  little  help 
about  it."  The  conductor  responded  that  he  had  help.  When 
the  train  stopped  he  came  back  and  touched  plaintiff  on  the  shoul- 
der, and  said,  "  Are  you  going  to  get  off,  or  have  me  put  you  off?'* 
Plaintiff  replied, "  I  am  going  to  let  you  put  me  off,"  and  as  they 
were  coming  back  said,  "  I  will  go  and  risk  the  consequences  in 
the  woods."  There  were  one  or  two  ladies  and  two  old  gentle- 
men in  the  car  at  the  time,  and  plaintiff  turned  around  and  took 
the  address  of  these  gentlemen.  When  it  appears  to  us  that  one 
who  had  a  l^al  right  to  ride  upon  a  train  has  been  wrongfully  ex- 
pelled therefrom  and  held  up  by  such  expulsion  before  the  passen- 
gers on  the  train  as  one  who  was  trying  to  ride  thereon  without 
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lawful  right  or  authority  and  subjected  to  the  mortification  that 
SQch  conduct  on  the  part  of  the  company's  agents  would  necessa- 
rily bring  about  in  the  case  of  any  young  man  of  sensibility  and 
pride,  we  can  not  say  as  matter  of  law  that  $450  is  too  much  to 
pay  him  as  compensation  for  the  outrage  thus  committed  upon 
him.  It  may  be  that  if  we  had  been  upon  the  jury  we  would  have 
taken  the  view  that  a  less  amount  would  be  full  compensation  for 
the  wrong;  but  the  law  has  reposed  in  the  jury  the  right  to  deal 
with  these  matters,  and  we  have  no  authority  to  interfere  with 
their  finding  on  the  subject,  when  it  has  been  approved  by  the  trial 
judge,  unless  the  amoiint  involved  is  so  great  as  to  suggest  bias  and 
prejudice  on  their  part.  In  the  present  case  we  can  not  say  this 
is  true. 

Jvdgment  affirmed.  All  the  Justices  concurring, 
LuMPKiy,  P.  J.  I  concur  in  the  judgment  because,  under  the 
decision  of  this  court  in  Head  v.  Georgia  Pacific  Railway  Co,,  79 
Co.  358,  the  law  of  the  main  question  is  correctly  stated  in  the 
foregoing  opinion.  I  still  think  that  decision  was  wrong,  and  in 
this  connection  refer  to  the  concurring  opinion  which  I  filed  in 
Morse  v.  Southern  BaUway  Co.,  102  Ga,  306. 


Southern  Eah^way  Company  v,  Moses. 

Cobb,  J.    This  case  is  controlled  by  the  rulings  this  day  made  in  the  case  of 

Simtiem  Railway  Company  v.  Wood,  ante,  140. 

Judgment  affirmed.    AH  the  Justices  concurring. 
LcMpKi5,  P.  J.     I  concTir  in  the  judgment  solely  for  the  reason  I  gave  for  so 

doing  in  the  case  cit<?d  supra. 

Argued  October  16,  —  Decided  November  7, 1901. 

Addoa  for  damages.      Before  Judge  Reece.     City  court  of  Floyd 
connty.     April    15,  1901. 

Sknmate  <fc  Maddox,   G,  A.  IF.  If  arris  &  Son,  and  E.  Z.  Cham- 
ky  tot  plaintiff  ia  error.       Max  Meyerhardt,  contra. 
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If  a  ticket  seller  of  a  railroad  company  sells  a  ticket  for  passage  on  a  particular 
train,  assuring  the  purchaser  that  the  train  will  stop  at  the  station  at  which 
he  desires  to  alight,  he  may  recover  damages  from  the  company  if  expelled 
from  the  train  by  the  conductor  solely  on  the  ground  that  the  train  does  not 
stop  at  the  station  in  question,  unless  the  purchaser  knew  or  had  reason  to 
believe  that  the  information  given  him  by  the  ticket-agent  was  incorrect,  or 
that  there  was  a  rule  or  regulation  of  the  company  making  the  agent  incom- 
petent to  give  the  information,  or  prohibiting  the  conductor  from  stopping 
the  train  at  that  station. 

Argued  October  17,— Decided  November  7, 1901. 

Action  for  damages.     Before  Judge  Reece.    City  court  of  Floyd 
county.     March  term,  1901. 

Seaborn   Wright,  for  plaintiff.     Shumate  &  Ma4dox,  0.  A.  H. 
Harris  &  San,  and  -B.  Z.  Ghamlee,  for  defendant. 

Cobb,  J.  The  plaintiff  sued  the  railway  company  for  damages 
alleged  to  have  been  sustained  on  account  of  having  been  wrong- 
fully expelled  from  one  of  its  trains.  Upon  the  trial  it  appeared, 
from  the  testimony  introduced  in  behalf  of  the  plaintiff,  that  he  de- 
sired to  go  as  a  passenger  upon  one  of  the  trains  of  the  defendant 
from  the  city  of  Rome  to  a  station  called  Seney.  When  he  went 
to  the  ticket-office  of  the  defendant  and  informed  the  ticket-agent 
that  he  desired  to  go  to  Seney,  the  agent  told  him  that  the  train 
to  Seney  had  gone.  Upon  his  asking  the  agent  when  there  would 
be  another  train  to  Seney,  he  was  told  that  in  about  two  or  three 
hours  there  would  be  a  freight-train  which  carried  passengers  and 
upon  which  he  could  go.  The  agent  then  sold  him  a  ticket  to 
Seney,  and  stated  that  the  ticket  would  be  good  on  the  freight-train 
which  would  arrive  two  or  three  hours  later.  Plaintiff  then  left 
the  station  and  returned  later  in  the  day.  Upon  the  arrival  of  the 
freight-train  he  again  inquired  of  the  ticket-agent  if  that  was  the 
train  on  which  he  could  go  to  Seney,  and  the  agent  told  him  that 
it  was.  He  then  boarded  the  train  and  went  into  the  caboose. 
When  the  train  had  moved  forward  from  the  station  about  a  hun- 
dred and  twenty-five  or  fifty  yai-ds  the  conductor  asked  plaintifiT 
where  he  was  going,  and  plaintiff  replied,  to  Seney,  stating  that  the 
agent  had  sold  him  a  ticket  to  that  point  to  be  used  on  that  train. 
The  conductor  then  stated  that  he  did  not  stop  at  Seney,  that  he 
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didn't  see  why  the  agent  had  sold  a  ticket  to  that  point  for  that 
train,  which  didn't  carry  passengers,  that  plaintiff  could  not  go  to 
Seney  on  that  train,  and  that  if  he  attempted  to  do  so,  he  (the  con- 
ductor) would  put  him  off.     Plaintiff  then  returned  to  the  station 
and  offered  the  agent  his  ticket  and  requested  that  his  money  be 
refonded.    The  agent  refused  to  redeem  the  ticket,  and  when  plain- 
tatP  told  him  what  the  conductor  had  said,  the  agent  told  him  to  go 
back  and  get  on  the  train  and  go  to  Seney,  the  train  having  stopped 
a  short  distance  from  the  station.     Plaintiff  then  returned  to  the 
train,  and  the  conductor  again  informed  him  that  he  could  not  go 
to  Seney  on  that  train.     Whereupon  plaintiff  again  returned  to  the 
ag^t  and  requested  that  his  money  be  refunded,  which  the  agent 
Tefosed  to  do.     The  ticket  sold  plaintiff  was  introduced  in  evidence, 
and  appears  to  be  a  ticket  which  entitled  the  plaintiff  to  one  first- 
dass  passage  from  Rome  to  Seney,  but  does  not  specify  in  any  way 
what  train  it  was  to  be  used  on,  nor  is  there  anything  on  it  to  in- 
dicate that  it  woidd  not  be  good  on  freight-trains.     The  only  wit- 
n^s  called  by  the  defendant  was  the  ticket-agent.    He  denied  the 
plaiDdff 's  statements  about  his  offer  to  surrender  the  ticket  and  re- 
quest for  the  return  of  his  money,  and  stated  that  he  did  offer  to 
redeem  the  ticket  but  that  the  plaintiff  refused  to  allow  him  to  do 
it    The  agent  further  testified  that  he  had  nothing  at  all  to  do  with 
the  freight-train,  that  the  superintendent  and  trainmaster  had  au- 
tLoiity  ^vci  li,  und  that  the  LuuvlucLur  was  in  sole  charge.     The 
witness  admitted  that  he  sold  plaintiff*  the  ticket  to  go  to  Seney  on 
the  freight-traiD,  and  that  he  expected  him  to  go  on  the  train  upon 
which  the  conductor  refused  to  allow  him  to  ride.  Upon  this  state 
of  facts  the  court  directed  a  verdict  for  the  defendant,  and  the 
plaintiff  assigns  error  upon  the  direction  of  this  verdict. 

When  a  railroad  company  places  an  agent  in  charge  of  its  busi- 
ness at  a  place  where  passengers  are  expected  to  board  its  trains, 
and  authorizes  such  agent  to  sell  tickets  to  passengers  to  be  used 
^hen  taking  passage  upon  its  trains,  cue  who  purchases  from  such 
an  agent  a  ticket  upon  which  there  is  no  statement  as  to  what  trains 
it  wiD  or  will  not  be  good  for  passage  upon  has  a  right  to  presume 
\  that  the  agent  is  authorized  by  the  company  to  give  him  informa- 

I  fen  on  this  subject.     When,  therefore,  the  purchaser  of  such  a  ticket 

^^      ^Jplies  to  the  ticket-agent  for  information  as  to  what  train  or  trains 
^V     tie  tick^  will  be  good  for  passage  upon,  and  the  agent  gives  him 
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this  information,  he  has  a  right  to  act  upon  the  information  so  given. 
If  in  so  doing  he  boards  a  train  of  the  company  upon  which  the  ticket 
is  not  good  for  passage  to  the  point  indicated  thereon,  and  is  for 
this  reason  expelled  therefrom  by  the  agent  of  the  company  in  charge 
of  the  train,  the  company  is  liable  to  him  for  whatever  damages  he 
may  sustain  on  account  of  such  expulsion,  notwithstanding  there  is 
in  existence  a  rule  or  regulation  of  the  company  which  prohibits  the 
conductor  from  carrying  passengers  on  the  train  thus  boarded,  or  from 
carrying  passengers  to  a  given  point  along  the  line  of  road.     The- 
company  can  only  avoid  this  liability  by  showing  that  the  purchaser 
of  the  ticket  knew,  or  had  sufficient  reason  to  believe,  that  the  ticket- 
agent  was  misinforming  him,  or  that  the  purchaser  knew  of  a  rule  of 
the  company  which  made  the  agent  incompetent  to  give  the  informa- 
tion, or  forbade  the  recognition  of  the  ticket  by  the  conductor.    The 
principles  just  stated  are  clearly  deducible  from  the  ruling  made 
in  the  case  of  Central  Railroad  Co,  v.  BdbertSy  91  Ga,  513.      In  ' 
that  case  it  appeared  that  the  defendant's  ticket-agent  sold  the 
plaintiff  an  excursion  ticket  consisting  of  two  parts,  one  of  which 
signified  that  it  was  to  be  used  in  going  and  the  other  in  returning^ 
but  neither  of  them  indicating  any  particular  train.     The  agent  in- 
formed the  plaintiff  that  the  ticket  would  be  good  for  return  paa- 
sage  on  a  fast  train  of  the  defendant  known  as  the  *'  Cannon  BalL'* 
The  plaintiff  boarded  this  train  for  the  return  passage,  and  tendered 
the  portion  of  the  ticket  which  was  sold  for  such  passage,  but  the 
conductor  refused  to  accept  the  ticket,  and  ejected  plaintiff  from 
the  train.     It  was  ruled  that  the  plaintiff  could  recover  for  this- 
ejection ;  Mr.  Chief  Justice  Bleckley  using  in  the  opinion  the  fol- 
lowing language:     "The  agent  who  sold  the  Sunday  excursion 
ticket  represented  the  company  in  making  the  sale,  and  the  infor- 
mation which  he  gave  as  to  whether  the  ticket  would  afford  a  right- 
to  return  on  a  particular  train  could  be  relied  on,  unless  it  was- 
known  to  be  incorrect,  or  unless  some  known  rule  or  order  of  the^ 
company  made  the  agent  incompetent  to  give  such  information  or 
forbade  the  recognition  of  such  a  ticket  by  the  conductor  of  the- 
designated  train,  or  of  trains  belonging  to  that  class.      The  ticket 
being  silent  on  its  face  as  to  trains,  and  one  of  the  parts  of  the 
ticket  being  for  a  return  passage,  of  course  it  would  be  proper  for 
the  company  to  authorize  some  one  to  answer  questions  when  the 
ticket  was  sold,  so  that  the  buyer  might  know  how  to  use  it ;  and. 
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DO  other  person  would  seem  to  be  so  proper  for  this  purpose  as  the 
agent  seUing  it."  See  also,  in  this  connection,  Head  v.  Railroad 
Co.,  79  Ga,  358.  Kulings  to  the  same  effect  have  also  been  made  in 
other  States.  See  Boehm  v,  Ey.  Co.  (Wis.),  65  N.  W.  506 ;  Pitts- 
burgh Ry.  Co.  V.  Reynolds  (Ohio),  45  K  K  712  ;  Lake  Shore  Ry.  Co. 
T.  Rerce  (Mich.),  11  N.  W.  157;  South  and  North  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  s.  c.  52  Am.  Rep.  349;  St.  Louis  Ry.  Co. 
T.  Adcox  (Ark.),  12  S.  W.  874;  Bumham  v.  Ry.  Co.,  63  Me.  298, 
s.  c.  18  Am.  Rep.  220;  Murdock  v.  R.  Co.,  137  Mass.  293,  s.  c. 
50  Am.  Rep.  307.  See  also  1  Fet.  Car.  §  322 ;  5  Am.  &  Eng.  Enc. 
L  (2d  ed.)  570  (8).  The  court  erred  in  directing  a  verdict  for  the 
defendant.         Jvdgment  reversed.     All  the  Justices  concurring. 


ALBEA  V.  WATTS,  marshal  nn« 

114  zm 

T!he  prooeeding  aathorized  by  the  Political  Code,  §272,  for  the  purpose  of  com- 
pelting  the  delivery  of  books,  papers,  or  other  property,  as  required  by  the 
three  preceding  sections,  is  not,  when  instituted  before  a  judge  of  the  superior 
eaurt,  a  proceeding  in  any  superior  court ;  and,  consequently,  no  order 
paased  by  such  officer  upon  such  a  proceeding  is  reviewable  by  a  writ  of  error 
to  the  Supreme  Court. 

Argaed  October  16,— Decided  November  7, 1901. 

Motion  to  dismiss  the  writ  of  error. 

M.  B,  JEubanks,  for  plaintiff  in  error.    Denny  &  Harris,  contra. 

Fish,  J.  Henry  B.  Watts,  as  marshal  of  the  town  of  Cave 
Spring,  petitioned  his  honor  W.  M.  Henry,  judge  of  the  superior 
courts  of  the  Eoine  Circuit,  under  the  provisions  of  the  PoUtical 
Code,  §  271,  for  an  order  to  require  S.  B.  Albea,  the  immediate 
predece^or  of  petitioner  in  office,  to  show  cause  why  he  should  not 
te  eompelled  to  deliver  to  petitioner  certain  described  books,  alleged 

rto  appertain  to  such  marshalship,  and  to  be  in  the  possession  of 
;  the  defendant.  After  answer  made,  the  judge;  upon  hearing  the 
€vid^ce,  ordered  the  defendant  to  deliver  to  petitioner  instanter 
r  the  books  designated  in  the  petition.  The  defendant,  being  dissat- 
t  isfied  with  the  granting  of  the  order,  sought  by  bill  of  exceptions 
tio  have  such  action  of  the  judge  reviewed  by  this  court.  The  de- 
fedant  in  error  moved  here  to  dismiss  the  writ  of  error,  upon  the 
ground  that  the  proceeding  was  before  the  judge  and  not  in  a  supe- 
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rior  court,  and,  therefore,  this  court  had  no  jurisdiction  to  review 
the  action  of  the  judge  in  granting  the  order.     The  constitution  of 
this  State  (Civil  Code,  §5836)  provides:     "The  Supreme  Court 
shall  have  no  original  jurisdiction,  hut  shall  be  a  court  alone  for 
the  trial  and  correction  of  errors  from  the  superior  courts,  and  from 
the  city  courts  of  Atlanta  and  Savannah,  and  such  other  like  courts 
as  may  be  hereafter  established  in  other  cities ;  and  shall  sit  .    . 
for  the  trial  of  writs  of  error  from  such  superior  and  city  coxuts." 
The  proceeding  in  which  the  order  sought  to  be  reviewed  was 
granted  was  instituted  under  the  Political  Code,  §§  269,271,272. 
Section  269  is  as  follows :     "When  any  oflSce  is  vacated,  it  is  the 
duty  of  the  incumbent,  on  demand  made,  to  deliver  all  books,  pa- 
pers, and  other  property  appertaining  to  the  oflBce,  to  his  qualified 
successor."     Section  271  then  provides:     "  If  any  person  neglects 
or  refuses  so  to  do,  after  demand  made,  the  successor  shall  make 
complaint  to  the  ordinary  of  the  county,  or  to  the  judge  of  the 
superior  court  of  the  circuit  in  which  the  person  refusing  resides^ 
or,  if  neither  can  be  had,  the  judge  of  the  superior  court  of  an  ad- 
joining circuit,  and  if  such  officer  is  satisfied,  from  the  oath  of  the 
complainant  or  otherwise,  that  such  are  withheld,  he  must  grant 
an  order  requiring  the  person  so  refusing  to  show  cause  before  him, 
on  a  day  and  at  a  place  named  in  such  order,  why  he  should  not 
be  compelled  to  deliver  over  the  same."      Section  272  provides: 
"  At  the  time  so  appointed,  or  at  any  other  time  to  which  the  mat- 
ter may  be  adjourned,  a  copy  of  such  order  having  been  personally 
served  on  the  person  so  refusing,  such  officer  must  proceed  to  in- 
quire into  the  circumstances,  and  if  it  appears  that  such  books  and 
papers  are  withheld,  he  must  order  the  same  delivered  upinstanter 
to  said  successor,  and  on  failing  to  comply  with  such  order,  he  shall 
issue  a  warrant,  directed  to  any  officer  of  said  county,  or  of  the  ad- 
joining county,  authorized  to  make  the  arrest,  to  arrest  said  officer 
and  commit  him  to  jail,  there  to  remain  until  he  complies  with 
said  order,  or  is  otherwise  discharged  by  course  of  law.     At  the 
same  time,  in  the  same  way,  he  shall  command  said  officer  to  search 
such  places  for  them  as  may  be  designated  in  such  warrant,  and  to 
seize  and  bring  them  before  him  or  some  other  officer  authorized 
to  preside,  and  being  so  brought  and  appearing  to  belong  to  said 
office,  he  shall  cause  them  to  be  delivered  to  the  successor.     The 
payment  of  costs  are  in  the  discretion  of  the  court.     Said  proceed- 
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ings  do  not  interfere  with  the  provisions  of  the  Penal  Code  on  this 
subject."  It  is  quite  evident  that  there  is  nothing  in  sections  271 
and  272  which  confers  jurisdiction  upon  any  superior  court  to  grant 
dther  of  the  orders  or  to  issue  the  warrant  for  which  provision  is 
therein  made.  A  judge  of  a  superior  court  is  certainly  not  a  su- 
perior court.  He  is  referred  to  in  the  sections  quoted  simply  as 
"the  judge  of  the  superior  court "  and  as  "such  officer,"  and  there 
is  no  direction  given  that  the  papers  in  the  proceedings  provided 
for  shall,  at  any  time,  be  filed  or  recorded  in  any  court.  It  is  true 
that  section  272  says:  "  The  payment  of  costs  [is]  in  the  discre- 
tion of  the  court/'  but  even  granting  the  judge,  w^hile  performing 
the  duties  imx>osed  by  these  sections,  to  be  a  court,  he  is  not  a  su- 
poior  court,  nor  the  city  court  of  Atlanta,  nor  the  dty  court  of 
Savannah,  nor  other  like  city  court;  and  therefore  this  court  has 
DO  jurisdiction  to  try  and  determine  a  case  brought  here  from  him 
by  writ  of  error,  if  he  be  a  special  court  under  the  provisions  of 
the  sections  quoted.  See  Johnson  v.  Jackson,  99  Oa,  389.  It 
follows  that  the  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed.     All  the  Jvstices  concurring. 


\ 


LuMSDEN,  constable,  for  use,  etc.,  v,  Lawrence  et  al, 

Lnu>EiN.  p.  J.  The  judge's  certificate  does  not  unequivocally  verify  the  bill  of 
exceptions,  and  as  a  result  the  writ  of  error  must  be  dismissed.  See  Johnr 
•on  V.  Equitable  Loan  &  Security  Co.,  113  Ga.  1153,  and  cases  cited. 

Writ  of  error  disoiissed.    All  the  Juaticea  concurring. 

Argued  October  9,—  Decided  November  8, 1901. 

Motion  to  dismiss  the  writ  of  error. 

/.  Z.  Oakes  and  J.  J.  Kimsey,  for  plaintiff. 

R,  H,  Dean  and  J,  C,  Edwards,  for  defendants. 


ADAMS  et  al  r.  CANDLER,  Governor.  yiTTH 

Qm«8 


inobU^tJon  binding  the  principal  and  sureties  in  a  penal  sum  named,  payable 
10  the  Govenior  of  Georgia  and  his  successors  in  office,  conditioned  for  the 
peraonal  ^pearance  of  the  principal  at  a  stated  term  of  a  superior  court  to 
answer  to  a  bill  of  indictment  which  had  been  preferred  against  such  principal, 
■  1  contract  to  which  the  State  of  Georgia  and  the  principal  and  sureties  exe- 
cmtDg  the  bond  are  the  only  parties.     Although  a  contract  of  this  character 
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is  ezecnted  on  Sunday  by  the  obligatory  parties,  it  can  not  be  classed  as  a 
contract  made  in  the  pursuit  of  a  business,  or  the  performance  of  a  work 
within  the  ordinary  calling  of  one  of  the  parties  to  the  contract. 

Subniitt«d  October  0,  —Decided  Norember 8, 1901. 

Forfeiture  of  recognizance.  Before  Judge  Estes.  White  supe- 
rior court.     April  term,  1901. 

J,  W,  H,  Underwood  and  J,  J.  Kimsey,  for  plaintiflfs  in  error. 
W.  A,  Charters,  soltcitor-general,  contra. 

Little,  J.  A  scire  facias  issued  to  forfeit  a  bond  executed  by 
J.  F.  Adams  as  principal,  and  S.  M.  Adams  and  John  L  Edge  as 
securities,  payable  to  A.  D.  Candler,  Governor  of  the  State  of  Geor- 
gia, or  his  successors  in  oflSce,  in  the  sum  of  one  hundred  dollars, 
dated  November  2, 1899.  •The  condition  of  the  bond  was,  that  its 
obligation  should  be  void  in  the  event  that  the  principal  should  ap- 
pear at  the  superior  court  of  White  county  at  a  named  term  of  the 
court,  and  from  term  to  term  thereafter,  to  answer  to  a  bill  of  in- 
dictment for  the  offense  of  misdemeanor,  which  had  been  returned 
as  true  by  the  grand  jury  of  that  county.  Adams  and  Edge,  at  the 
proper  time,  interposed  a  plea  and  set  up,  for  cause  why  the  judg- 
ment nisi  should  not  be  made  absolute,  the  following :  *'  That  said 
bond  was,  as  respects  the  defendant  John  L.  Edge,  executed  on  the 
5th  day  of  November,  1899,  instead  of  on  the  2nd,  the  day  it  pur- 
ports to  have  been  executed,  and  that  said  5th  day  of  November 
was  Sunday,  and  that  at  said  time  the  said  principal,  Frank  Adams, 
was  not  under  arrest,  nor  legally  restrained  of  his  liberty ;  which 
was  a  transaction  within  the  ordinary  callings  of  the  parties  to  it ; 
nor  was  it  an  act  of  necessity  or  charity."  In  a  separate  plea  J. 
F.  Adams,  the  other  security,  averred  that  he  was  released,  not  only 
because  of  the  facts  pleaded  by  Edge,  but  also  because  he  agreed 
to  and  did  sign  the  bond  with  the  distinct  understanding  that  Edge 
was  to  execute  the  same  as  a  joint  obligor  and  surety  with  him, 
which  agreement  it  was  alleged  was  made  and  entered  into  with 
Turner,  the  constable,  and  Jackson,  sheriff  of  the  county.  The 
solicitor-general  demurred  to  the  pleas  as  presenting  no  defense  to  a 
judgment  absolute.  The  court  sustained  the  demurrer,  struck  the 
pleas,  and  made  the  judgment  absolute.  To  the  striking  of  these 
pleas  and  the  rendition  of  this  judgment  the  defendants  excepted. 

It  may  be  well  in  the  outset  to  call  attention  to  the  fact  that  the 
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bond  sought  to  be  forfeited  and  collected  was  a  contract  entered 
into  between  the  State  of  Georgia,  by  its  Governor,  on  the  one  part, 
and  the  named  principal  and  sureties  on  the  other,  by  which  con- 
tract the  sureties  undertook  to  pay  to  the  State  of  Georgia  an 
amount  named,  in  the  event  the  principal  named  in  the  contract 
Aould  not  personally  appear  at  a  given  term  of  White  superior 
court  to  answer  to  an  indictment  preferred  for  a  violation  of  a  penal 
law  of  this  State.     One  of  the  errors  in  which  our  brethren  who  rep- 
resent the  plaintiff  in  error  seem  to  have  fallen  is,  that  the  constable 
who  attested  the  bond  was  a  party  to  that  contract.    Not  so.    The 
State  and  the  principal  and  sureties  of  the  bond  were  the  only  par- 
ties to  the  contract.     The  l^al  objection  which  Edge  urges  against 
the  vahdity  of  the  contract  into  which  he  entered  was,  that  it  was 
a  transaction  within  the  ordinary  calling  of  the  parties  thereto,  and 
that  its  execution  was  had  on  Sunday,  and  that  the  same  was  not 
an  act  of  necessity  or  charity,  for  the  reason  that  the  principal  was 
not  at  that  time  imder  arrest  or  restrained  of  his  Uberty.      In  the 
case  of  Salter  v.  Smith,  55  Oa.  244,  it  was  practically  ruled  by 
this  court  that  the  execution  of  such  a  bond  on  Sunday  was  lawful 
when  the  defendant  was  in  jail,  the  execution  of  it  being  in  the  na- 
ture of  an  act  of  charity ;  and  in  the  case  of  Weldon  v.  Colquitt^ 
62  Ga,  449,  it  was  further  ruled  that  such  execution  was  lawful 
when  the  principal  in  the  bond  was  under  arrest.     It  is,  however, 
claimed  that  where  the  principal  was,  at  the  time  of  the  execution 
of  the  bond  neither  in  jail  nor  under  arrest,  the  contract  came 
within  the  inhibition  of  the  Penal  Code,  §  422,  which  declares  that 
no  person  "  shall  pursue  his  business,  or  the  work  of  his  ordinary 
calling,  on  the  Lord's  day,  works  of  necessity  or  charity  only  ex- 
cepted," and  mak^  any  violation  of  its  provisions  a  misdemeanor. 
In  construing  this  section  of  the  code  this  court  has  had  occasion 
repeatedly  to  rule  on  the  validity  of  contracts  executed  on  Sunday. 
A  reference  to  these  cases  and  the  rulings  made  in  each  are  to  be 
found  in  the  case  of  Haydenw  Mitchell,  103  Oa.  431,  and  thecon- 
dnsion  of  this  court  then  expressed  was,  that "  only  those  contracts 
which  may  properly  be  included  as  coming  within  the  ordinary 
callings  of  the  parties  thereto  are  affected  by  the  inhibition  of  the 
^tute,"     In  order,  therefore,  to  determine  the  merits  of  the  plea 
inteipoeed  by  each  of  the  sureties,  it  is  only  necessary  to  ascertain 
w^h^her  the  contract  under  consideration  came  within  the  ordi- 
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nary  calling  of  the  State  on  the  one  hand,  and  of  Edge,  tne  surety,, 
on  the  other.  The  State  of  Georgia  exercises  no  ordinary  calling,, 
and  is  engaged  in  no  labor,  business,  or  work.  It  is  a  sovereign^ 
organized  and  instituted  as  a  government  to  affoixl  protection  to  its 
citizens  through  the  due  administration  of  laws  which  they  are  em- 
powered to  make.  It  is  hardly  necessary  to  say  that  it  has  no  ordi- 
nary calling.  We  are  not  informed  by  the  plea  what  was  the  or- 
dinary calling  of  Edge,  the  surety  on  the  bond,  but  it  is  not  in- 
sisted that  the  execution  as  surety  of  bonds  for  the  appearance  for 
trial  of  persons  charged  with  crime  was  his  ordinary  calling.  Na 
such  a  pursuit  would  be  recognized  by  the  law  as  a  Intimate  call- 
ing. Whatever  may  be  the  nature  of  his  business  or  work,  we  are 
very  safe  in  saying  that  bis  ordinary  calling  can  not  be  that  of  be- 
coming a  surety  on  penal  bonds.  Taking  as  true,  therefore,  the  al- 
legations of  his  plea  that  the  principal  in  the  bond  was  not  under 
arrest  nor  restrained  of  his  liberty  at  the  time  of  its  execution,  sa 
as  not  to  bring  the  contract  within  the  exception  of  the  rule  of  law 
above  set  out,  it  must  nevertheless  be  ruled  that  the  plea  interposed 
in  defense  to  the  rendition  of  a  judgment  absolute  was  without 
merit  because  the  nature  of  the  contract  was  such  as  could  not  and 
did  not  come  within  the  ordinary  calling  of  the  parties  thereto. 

Inasmuch  as  the  plea  interposed  by  the  surety  Edge,  is  declared 
to  be  without  merit,  it  is  not  necessary  that  the  defense  of  Adams,, 
another  surety,  to  the  effect  that  by  agreement  he  signed  the  bond 
with  the  understanding  that  Edge  was  to  execute  the  same  as  a. 
joint  obligor,  should  be  separately  considered.  Hence,  there  waa 
no  error  in  sustaining  the  demurrer  to  the  plea,  and, in  the  absence 
of  further  defense,  in  making  the  judgment  nisi  absolute,  and  thus, 
finally  forfeiting  the  bond. 

JudgmerU  affli'med.     All  the  Justices  concurring. 


Stamet  v.  Hill. 


Lumpkin,  P.  J.  A  city  court  can  not  lawfully  try  upon  its  merits  a  case  which 
has  heen  appealed  from  a  justice's  court  to  a  superior  court ;  and  when  such 
a  case  is  for  any  reason  entered  upon  the  docket  of  a  city  court,  its  only 
proper  course  is  to  strike  the  same  therefrom.  Kvrkman  v.  (rtUespte,  112  Go. 
507.  As  was  ruled  in  that  case,  '*  When  a  trial  court,  in  a  case  oyer  which  it 
has,  as  to  suhject-matter,  no  jurisdiction,  renders  therein  any  judgment  ex- 
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oept  one  of  dismissal,  this  court  will  reverse  the  same  whether  exception  to 
it  for  want  of  jurisdiction  in  the  court  below  be  taken  in  the  bill  of  exceptions 
or  not.^'      Judfffnent  reversed^  with  direction.    All  the  Justices  concurring . 

8iibiiiitt«d  October  9,— Decided  November  8, 1901. 

Complaint.    Before  Judge  Jones.     City   court  of   Clarkesvilld. 
May  22,  1901. 

/.  C.  EdTvards,  for  plaintiflf  in  error. 


White  v,  Bleckley  et  al, 

I  114    156 
Ltttle,  J.     1.  When,  in  a  case  which  involves  title  to  land,  an  adjudication  has  Li^fisJ 

been  had  that  the  title  is  in  certain  named  persons,  parties  thereto,  the  ad- 

Tcne  parties  are  concluded  thereby,  and  none  of  them  can  lawfully  raise  the 
question  of  title  against  the  prevailing  parties  or  their  privies. 
2.  When,  as  a  result  of  such  adjudication,  one  who  claims  title  as  administrator 
has  prevailed  over  the  adverse  party,  it  is  a  conclusive  reply  to  an  action 
brought  to  recover  the  land  from  him  as  an  individual,  that  the  defendant 
holds  title  in  his  representative  character  as  admmistrator,  and  not  individ« 
cally. 
a.  Ab  against  the  plaintiff,  title  to  the  premises  in  dispute  has,  under  the  records 
dwwn,  been  adjudicated  to  be  in  the  defendants, —  that  is  to  say,  as  to  one 
in  his  own  right,  as  to  anotl^er  in  his  right  as  administrator,  and,  with  regard 
to  the  third,  as  a  privy  in  estate  of  the  other  two.    See  White  v.  Bleckley ^  105 
Go,  173.  Judgment  affirmed.     All  the  Justices  concurring. 

Argued  October  9,—  Decided  Korember  8, 1901. 

Complaint  for  land.     Before  W.  A.  Charters,  judge   pro   hac 
vice.    Rabun  superior  court.     February  term,  1901. 

John  J.  Strickland  and  J,  C.  Edwards,  for  plaintiflf. 
W,  S,  Paris  and  H.  B.  Dean,  for  defendants. 


Thornton  v.  Lemon,  McMillan  &  Company,  liiTiM 

Cue2 
|116    657 

liCiinus,  P.  J.     1.  A  promissoiy  note  executed  and  delivered  by  a  married       \u  155 
vonuD  for  the  purpose  of  settling  a  pending  action  against  her  husband  and       11^390 
kaseif,  wherein  the  plaintiff  alleged  that  both  were  liable,  is  binding  upon 
her  although  in  point  of  fact  the  debt  declared  upon  was  exclusively  that  of 
the  husband.     The  consideration  of  such  a  note  is  not  the  husband's  debt, 
^l  the  settlement  of  the  liligation. 

2.  There  being,  on  the  trial  in  the  magistrate's  court,  sufficient  evidence  to  sup- 
port the  plaintiff's  contention  that  the  notes  sued  upon  were  given  in  settle- 
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ment  of  litigation  of  the  nature  above  indicated,  there  was  no  abase  of  dis- 
cretion in  overruling  the  defendant's  certiorari. 

Judgment  affirmed.    AUthe  Justices  concurring. 

Argued  October  9,  —  Deoided  Norember  8, 1901. 

Certiorari.  Before  Judge  Gober.  Cobb  superior  court.  April 
27,  1901. 

T,  C\  Battle,  for  plaintiflf  in  error,  cited:  Civil  Code,  §2474; 
Berry  v.  Ooodger,  80  Ga,  620 ;  Busking  v.  ClaTicy,  92  Oa.  769 ; 
Dobbins  v.  Blanchard,  94  Oa.  500  ;  Jones  v.  Harrell,  110  Oa.  375. 

J.  J.  Northcutt,  contra,  cited:  Qvil  Code,  §§  2492,  3736;  Scfvo- 
field  y.  Jones,  85  Oa.  816;  HUl  v.  Cooley,  112  Oa.  115;  Tyson  v. 
Woodruff,  108  Oa.  368, 


NORCROSS  BUTTER  AND  CHEESE  MANUFACTURING 
COMPANY,  for  use,  etc.,  v.  SUMMEROUR 

1.  When  a  contract  is  entered  into  between  two  persons,  in  which  one  of  them 
subscribes  money  for  the  purpose  of  building  a  factory,  and  the  other  agrees  to 
construct  such  factory  when  a  certain  amount  shall  have  been  subscribed,  and 
it  is  further  agreed  that  when  this  is  done  the  subscribers  shall  have  them- 
selves incorporated  into  a  company  for  the  purpose  of  operating  the  factory, 
the  liability  of  the  subscribers  on  their  subscriptions  is,  in  the  first  instance, 
to  the  person  agreeing  to  construct  the  factory,  but  after  the  corporation  is 
formed  such  liability  is  to  the  corporation  only,  and  it  becomes  liable,  to  the 
extent  of  the  unpaid  subscriptions,  to  the  person  who  agreed  to  build  the 
factory. 

2.  Though  an  amendment  making  entirely  new  parties  plaintiff  may  have  been 
improperly  allowed,  yet,  if  allowed  without  objection  from  the  defendant,  the 
suit  can  proceed  in  the  name  of  the  new  plaintifEs,  and  if  a  liability  to  them 
is  established,  a  recovery  can  be  bad. 

8.  The  mere  fact  that  a  plaintiff  in  his  pleadings  declares  his  intention  of  sning^ 
for  the  use  of  a*third  person  does  not  raise  any  question  as  to  the  liability 
either  of  the  plaintiff  or  of  the  defendant  to  such  third  person.  The  words 
declaring  an  intention  to  use  the  recovery  for  the  benefit  of  another  are,  as 
to  the  defendant,  harmless  surplusage.  He  is  not  concerned  in  what  dispo- 
sition is  to  be  made  of  the  recovery. 

Submitted  October  10«  — Decided  Norember  8,  1901. 

Complaint — appeal.      Before  Judge  Grober.     Milton  superior 
court.     August  19,  1901. 

H.  L.  Patterson,  for  plaintiflF. 

Eyioch  Faw,  B.  F.  Simpson,  and  T.  Z.  Lewis,  for  defendant. 
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Cobb,  J.      This  was  a  suit  originally  brought  in  a  justice's  court 
by  the  Chicago  Building  and  Manufacturing  Company  against  H. 
H.  Summerour,  to  recover  from  the  defendant  a  sum  subscribed 
by  him  for  the  purpose  of  building  a  butter  and  cheese  factory  at 
Norcross,  Georgia.     The  case  was  by  consent  appealed  to  the  supe- 
rior courtw      Attached  to  the  summons  was  a  copy  of  a  contract  en- 
tered into  by  the  plaintiff  company  with  the  defendant  and  his  as- 
sociates.    From  this  contract  it  appeared  that  these  persons  had 
subscribed  a  certain  sum  of  money  for  the  purpose  of  building  a 
butter  and  cheese  factory  at  the  place  named,  and  that  they  had 
agreed,  when  the  entire  amount  necessary  for  the  purpose  indicated 
had  been  subscribed,  to  incorporate  themselves  under  the  laws  of 
this  State.    The  defendant  filed  a  plea  setting  up  that  the  subscri- 
bers to  the  stock  had  been  incorporated,  pursuant  to  the  contract, 
under  the  name  and  style  of  the  Norcross  Butter  and  Cheese  Man- 
ufacturing Company,  and  that  after  their  incoi-poration  the  plain- 
riffs  right  of  action  for  unpaid  subscriptions  must  be  asserted 
against  the  incorporated  company.    The  plaintiff  thereupon  offered  to 
amend  the  original  summons  by  inserting  the  name  of  the  Norcross 
Butter  and  Cheese  Manufacturing  Company  as  plaintiff,  suing  for  the 
use  of  the  Chicago  Building  and  Manufacturing  Company.     This 
amendment  was  allowed  without  objection  from  the  defendant,  so 
far  as  appears  from  the  record.    The  defendant  then  demurred  to  the 
summons  as  amended,  upon  the  grounds  that  no  cause  of  action  was 
set  forth ;  that  if  the  plaintiff  had  any  cause  of  action  at  all,  it  was 
against  the  Norcross  Butter  and  Cheese  Manufacturing  Company ; 
and  that,  not  having  established  any  debt  or  claim  against  the 
Norcross  Company,  it  could  not  proceed  in  its  name  against  the 
defendant  to  collect  any  sum  that  may  be  due  to  such  company. 
The  court  sustained  this  demurrer  and  dismissed  the  case,  and  this 
ruling  is  assigned  as  error  by  the  Norcross  Butter  and  Cheese  Man- 
ufacturing Company. 

Under  the  contract  attached  to  the  summons,  the  defendant  was 

originally  liable  to  the  Chicago  Building  and  Manufacturing  Com- 

paii/  /or  the  amount  of  his  subscription.     As  soon,  however,  as  the 

*>tecribers  were  incorporated  pursuant  to  the  contract,  the  liabil- 

kr  of  the  defendant  was  shifted  to  the  new  company,  and  this  cor- 

poradon  became  liable  to  the  Chicago  Building  and  Manufacturing 

Company  for  the    amount  of  the  unpaid  subscriptions.      In  other 
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words,  after  the  incorporation  of  the  new  company,  the  liability  of 
the  subscribers  to  the  Chicago  Company  ceased,  and  the  only  re- 
course of  this  company  was  upon  the  corporation  which  the  sub- 
scribers had  formed.     Such  was  the  opinion  of  this  court  as  to  the 
respective  liabilities  of  the  parties  to  a  similar  contract  in  the  case 
of  the  Chicago  Building  Company  v.  Talhottan  Creamery  Comr- 
pany,  106  Oa.  84,  89.      It  is  entirely  probable  that  if  the  proper 
objection  had  been  made  by  the  defendant  to  the  allowance  of  the 
amendment  to  the  summons,  such  amendment  should  have  been 
rejected.      The  amendment  made  a  complete  change  of  parties 
plaintiff,  and  converted  the  suit  into  one  in  which  a  different  party 
was  seeking  to  enforce  a  liability  to  it,  though  growing  out  of  the 
same  contract  which  was  sought  to  be  enforced  in  the  first  instance. 
But  be  this  as  it  may,  no  objection  whatever  was  made  to  the  al- 
lowance of  the   amendment,  and  we  are   called  upon  to  decide 
simply  whether  the  demurrers  to  the  summons  as  amended  were 
well  taken.     We  are  of  opinion  that  they  were  not.      In  framing 
these  demurrers  the  defendant  seems  not  to  have  apprehended  the 
radical  change  which  had  been  made  in  the  cause  of  action  by 
the  amendment.     The  original  plaintiff  was  entirely  eliminated, 
and  the  question  of  the  liability  of  the  Norcross  Company  to  it 
was  entirely  immaterial     The  sole  question  to  be  considered  was, 
did  the  summons  as  amended  state  a  liability  on  the  part  of  the 
defendant  to  the  Norcross  Butter  and  Cheese  Manufacturing  Com- 
pany ?    Such  a  liability  is  shown  when  the  contract  attached  to  the 
summons  is  considered  in  the  light  of  the  allegations  in  the  amend- 
ment, from  which  it  can  be  inferred  that  the  subscribers  had  been  in- 
corporated pursuant  to  the  contract,  and  that  the  name  of  this  cor- 
poration was  the  Norcross  Butter  and  Cheese  Manufacturing  Com- 
pany.    The  suit,  therefore,  is  to  be  treated  as  if  originally  brought 
by  this  latter  company ;  and  so  treating  it,  it  was  not  subject  to  the 
objections  set  up  in  the  demurrers.     Nor  did  the  circumstance  that 
the  suit  was  proceeding  in  the  name  of  the  Norcross  Company  for 
the  use  of  the  original  plaintiff  present  any  sufficient  reason  why 
the  suit  should  have  been  dismissed.     Any  plaintiff  may,  at  his  op- 
tion, provided  so  doing  does  not  prejudice  any  defense  which  the 
defendant  may  have  had,  declare  his  intention  to  recover  for  the 
benefit  of  any  other  person.     Buffington  v.  Blackwell,  52  Ga,  129, 
130 ;   Richmond  B.  Co.  v.  Bedell,  88  Oa.  591 ;   Terrell  v.  Steven- 
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«m,  97  On,  572.  But  irrespective  of  the  right  of  such  third  per- 
son, after  recovery,  to  enforce  such  a  declaration  of  intention,  it  is 
certainly  a  matter  about  which  ordinarily  a  defendant  will  not  be 
allowed  to  complaiii.  The  liability  of  the  defendant  to  the  person 
for  wliose  benefit  the  recovery  is  sought  is  not  in  any  way  involved 
in  an  action  of  the  nature  of  the  one  instituted  in  the  present  case. 
It  is  a  matter  of  no  concern  to  the  defendant  what  becomes  of  the 
money  which  he  owes  the  plaintiff  after  it  is  recovered.  As  to  him 
the  words,  for  use,  etc.,  are  generally  mere  surplusage.  Burke  v. 
SUd,  40  (?a.  217  ;   Cross  v.  Johnson,  65  Oa,  717. 

Jtuigment  reversed.      All  the  Justices  concurring. 


Western  and  Atlantic  Radlroad  Company  v.  Robinson.      .   — 


Sonovs,  C.  J.  Where  in  the  trial  of  a  snit  against  a  railroad  company  for  the 
lolling  of  live  stock  the  plaintiff  shows  the  killing  by  one  of  the  defendant's 
tndns,  the  law  raises  a  presumption  of  negligence  against  the  company. 
Where,  however,  the  positive  and  uncontradicted  evidence  of  the  defendant's 
employees  shows  that  the  Injury  could  not  be  avoided  by  the  exercise  of  all 
ordinuy  and  reasonable  care  and  diligence,  the  presumption  is  rebutted  and 
must  give  way  to  such  evidence,  and  a  verdict  against  the  company  is  contrary 
to  law.     Western  A  A.  R.  Co.  v.  Beasan,  112  Oa,  553. 

Judgment  reversed.     All  the  Justices  concurring. 

Argued  October  II,  — Decided  Novembers,  1901. 

Action  for    damages.     Before   Judge    Fite.     Catoosa    superior 
<xxnt    February  4,  1901. 

Payju  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
Payne  &  PaynCy  contra. 
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tlie  eridence  authorized  tiie  verdict,  and  none  of  the  grounds  of  the  motienfor 
1  new  trial  contain  assignments  of  error  which  required  the  trial  judge  to  set 
Kide  the  verdict  of  the  jury  and  award  a  new  trial. 

Argued  October  11,  —  Decided  Korember  8, 1901. 

Action  for   damages.     Before  Judge  Fite.     Whitfield  superior 
court.     October  term,  1900. 
^%male  &  Maddox,  for  plaintiff  in  error. 
J&nes  d&  Martin,  contra. 
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Cobb,  J.  Mrs.  Wood  sued  the  railway  company  for  damages 
which  she  had  sustained  on  account  of  certain  allied  tortious  acts 
committed  by  the  defendant.  Her  petition  made,  in  brief,  the  fol- 
lowing case :  Desiring  to  go  from  Dalton,  her  home,  to  a  certain 
point  in  Texas,  she  opened  negotiations  with  the  agent  of  the  de- 
fendant at  Dalton  for  the  purchase  of  through  tickets  for  herself 
and  her  three  minor  children  to  the  point  in  Texas  to  which  she 
desired  to  go.  In  consideration  of  the  purchase  by  plaintiff  of 
tickets  over  the  defendant's  line,  its  agent  agreed  to  send  to  peti- 
tioner's house  and  transport  her  baggage  to  the  depot,  and  bring 
to  her  house  the  tickets  and  checks  for  her  baggage.  The  agent  did 
send  a  dray  and  have  the  baggage  transported,  but  did  not  send  the 
tickets  and  checks.  When  petitioner  arrived  at  the  depot,  she 
was  handed  the  tickets,  for  which  she  paid  the  sum  of  $78.23, and 
also  the  checks  for  her  baggage.  Subsequently,  however,  the  agent 
refused  to  transport  as  baggage  one  of  her  boxes,  and  demanded  the 
return  of  the  check  for  this  box,  and  petitioner,  being  ignorant  of 
her  rights,  surrendered  the  check  upon  the  agent's  agreeing  to  for- 
ward it  by  next  freight-train  to  her  point  of  destination.  Petitioner 
charges  that  all  of  her  baggage  did  not  weigh  more  than  the  number 
of  pounds  allowed  to. her  tickets,  but  that,  if  it  did, the  defendant 
company  had  no  right  to  rescind  the  contract  which  it  had  made 
to  transport  her  baggage  on  these  tickets.  After  receiving  her  tickets 
and  checks,  petitioner  learned  for  the  first  time  that  her  train  was 
behind  time,  which  fact  was  well  known  to  the  agent  before  he 
sold  the  tickets,  and  the  information  was  wrongfully  and  fraudu- 
lently withheld  from  petitioner.  Upon  petitioner's .  complaining 
to  the  agent  and  offering  to  surrender  her  tickets,  he  agreed  that 
he  woidd  wire  the  defendant's  connection  at  Chattanooga  to  hold 
the  train  for  her,  and  that  the  train  would  be  held.  Petitioner 
charges  that  the  agent  willfully  and  fraudulently  represented  his 
willingness  and  ability  to  do  something  which  he  coidd  not  do,  and 
which  it  is  allied  he  never  attempted  to  do.  It  is  alleged  that  the 
box  which  the  agent  agreed  to  send  by  freight  to  her  was  not  sent 
promptly,  but  was  allowed  to  remain  exposed  to  the  weather  and  get 
wet,  from  which  the  contents  of  the  box  were  damaged.  It  is  fur- 
ther allied  that  petitioner  was  damaged  by  reason  of  being  de- 
prived of  the  bedding  which  was  contained  in  this  box,  the  weather 
being  very  cold,  and  the  petitioner  being  unable  to  buy  more. 
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When  petitioner  reached  Chattanooga,  the  train  over  which  her 
tickets  read  had  gone,  and  petitioner  was  damaged  by  reason  of  de- 
lay and  expense  incident  to  this  fact.     Petitioner  paid  full  fare  for 
herself  and  children,  and  was  entitled  to  proper  accommodationa 
When,  however,  she  boarded  the  train  in  Chattanooga  and  exhib- 
ited her  tickets  to  the  conductor,  she  was  informed  by  him  that 
her  tickets  were  second-class,  and  she  was  forced  to  go  forward  into 
a  dingy,  dirty  smoking-car  occupied  by  men  only,  many  of  whom 
were  smoking,  and  because  of  the  extreme  cold  no  ventilation  was 
or  could  be  given,  and  the  smoke  and  fumes  from  the  tobacco  made 
petitioner  very  sick,  and  one  of  her  children  was  made  very  sick 
aod  never  recovered,  but  finally  died  some  months  thereafter.     Pe- 
titioner charges  that  she  did  not  know  she  had  second-class  tickets, 
tiiat  die  had  never  heard  of  one  before,  and  that  she  woiJd  not 
have  bought  them  if  defendant's  agent  at  Dalton,  as  it  was  his  duty 
to  do,  had  ad\dsed  her  as  to  the  character  of  the  tickets.     She  sues 
for  damages  on  account  of  the  treatment  of  her  and  her  children, 
on  account  of  the  detention  of  her  baggage,  loss  of  time,  expense 
incurred,  sickness  produced,  and  the  death  of  her  son. 

In  reference  to  the  baggage  the  defendant  denies  making  any 
contract  to  carry  all  of  it,  but  avers  that  the  box  left  weighed  a 
number  of  pounds  in  excess  of  the  amount  which  could  be  trans- 
ported on  the  tickets  bought  by  plaintiff,  who  requested  the  agent 
to  keep  the  box  until  she  could  forward  the  money  to  pay  for  its 
transportation.       The  defendant  denies  that  its  ageut  made  any 
agreement  to  hold  the  train  at  Chattanooga,  and  denies  that  he 
knew  the  Dalt<ja  train  was  bdiiud  time  when  he  sold  the  tickets. 
In  reference  to  the  character  of  tickets,  it  is  averred  that  the  plain- 
tiff requested  the  cheapest  tickets  that  c«uld  be  sold  to  her  desti- 
BatioD,  and  that  she  was  carried  safely  and  comfortably  in  the  car 
in  which  these  tickets  entitled  her  to  ride.     It  denied  that  it  or  its 
agaits  were  guilty  of  any  conduct  which  conduced  to  the  sickness 
erf  petitioner  and  her  child  or  to  the  death  of  the  latter.     The  trial 
resulted  in  a  verdict  in  favor  of  the  petitioner  for  $250,  and  defend- 
ants motion  for  a  new  trial  having  been  overruled,  it  excepted. 

The  main  issue  in  the  case  as  it  was  tried  below  seems  to  have 
teen  whether  the  plaintiff  had  contracted  for  second-class  tickets, 
ft  seems  from  the  evidence  that  during  the  negotiations  for  the 
tickete  nothincr  was  said  either  by  the  plaintiff  or  the  agent  about 
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second-class  tickets,  but  that  plaintiff  stated  to  the  agent  that  she 
desired  to  purchase  tickets  as  cheaply  as  possible.    The  plaintiff 
testified  that  she  had  never  heard  of  second-class  tickets,  and  that 
she  never  intended  to  buy  them ;  that  while  she  wished  to  purchase 
her  tickets  at  as  low  a  rate  as  possible,  she  never  asked  for  and 
never  expected  to  obtain  other  than  first-class  accommodations. 
Viewing  the  entire  evidence  as  to  what  transpired  between  the  agent 
and  the  plaintiff  on  this  subject,  we  are  not  prepared  to  say  that 
the  agent  was  warranted  in  assuming  that  the  plaintiff  wished  to 
travel  second-class.     The  mere  fact  that  she  stated  that  she  desired 
to  buy  tickets  as  cheaply  as  possible  woiJd  not  justify  this  infer- 
ence.    This  desire  and  the  desire  for  first-class  accommodations  are 
not  necessarily  inconsistent.     A  person  may,  and  we  shoidd  say 
generally  does,  want  the  best  thai  can  be  had  for  as  little  money 
as  the  seller  will  take  for  it.     There  is,  however,  a  theory  of  the 
case,  different  from  this,  on  which  a  recovery  on  this  branch  of  the 
case  was  warranted.     That  is,  that  even  conceding  that  the  plain- 
tiff contracted  for  second-class  tickets,  she  was  certainly  entitled  to 
ride  on  such  a  car  as  is  usually  provided  for  persons  holding  that 
class  of  tickets.     There  was  ample  evidence  to  sustain  a  finding  that 
she  was  not  given  such  accommodation  as  she  was  entitled  to  receive 
under  her  contract  as  evidenced  by  her  tickets.     The  description 
of  such  a  car  as  is  usually  provided  for  persons  holding  second-class 
tickets,  as  given  by  the  defendant's  witnesses,  and  the  description 
by  the  plaintiff  of  the  car  in  which  she  was  required  to  ride,  are 
totally  dissimilar,  and  from  this  latter  description  it  can  be  gath- 
ered that  the  plaintiff  was  required  to  go  into  a  dirty,  nasty  smok- 
ing-car, with  little  ventilation,  with  no  cushions  on  the  seats,  filled, 
with  men  smoking  and  chewing,  and  in  which  no  other  ladies  were 
riding,  the  only  female  besides  herself  being  a  n^ro.     According 
to  the  testimony  of  the  conductor,  the  second-class  car  of  the  traixi 
on  the  day  in  question  was  one  with  cushioned  seats,  in  whiclx 
there  was  no  smoking,  so  far  as  he  knew ;  and  there  was  evidence 
that  there  was  very  little  difference  between  a  first  and  second- 
class  car;  one  witness  saying  that  the  only  difference  was  that  one 
holding  a  second-class  ticket  could  not  go  into  a  sleeping  or  dining 
car.     It  is  manifest  from  this  testimony  that  the  plaintiff  was  not 
given  the  accommodations  which  a  second-class  ticket  entitled  her  trO 
have,  and  she  has  a  right  to  recover  whatever  damages  she  sus- 
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tained  on  this  account.  Under  this  view,  if  upon  no  other,  the 
evidence  fully  warranted  the  verdict  on  this  branch  of  the  case. 
The  jury  were  fully  authorized  to  find  that  the  conductor  compelled 
her  to  ride  in  the  car  in  which  she  was  placed,  and  her  so  doing 
can  not  be  considered  as  waiving  her  right  to  claim  damages  for  not 
being  furnished  with  the  accommodations  to  which  her  ticket, 
treated  as  a  second-class  ticket,  entitled  her. 

Upon  the  question  of  damage  to  baggage,  the  evidence,  while 
conflicting,  tended  to  establish  the  plaintifiTs  theory  that  her  bag- 
gage had  been  n^ligently  exposed  to  the  weather  and  had  been 
damaged  in  consequence  thereof,  that  the  agent  agreed  to  send  the 
box  by  freight  the  next  morning  and  let  the  plaintiff  pay  the 
freight  upon  its  arrival  at  her  destination,  and  that  he  did  not  do 
so.     We  think,  therefore,  that  the  jury  were  authorized  to  award 
some  damages  on  account  of  detention  of  and  damage  to  the  bag- 
gage.   The  judge  in  his  charge  eliminated  from  the  case  all  the  al- 
legations of  damage  growing  out  of  the  sickness  and  death  of  the 
plaintiff's  son;  and  we  are  of  opinion  that  a  recovery  was  warranted 
for  whatever  damage  the  plaintiff  reasonably  and  naturally  sus- 
tained as  a  result  of  the  failure  of  the  company  to  provide  her  with 
proper  accommodations  on  the  train  from  Chattanooga,  and  also 
for  the  damages  sustained  by  reason  of  the  detention  of  and  dam- 
age to  her  baggage.      The  motion  for  a  new  trial  complains  of  a 
number  of  extracts  from  the  judge's  charge,  to  the  effect  that  if  the 
agent  gratuitously  and  on  his  own  motion  furnished  plaintiff  with 
second-class  tickets,  without  any  request  from  the  plaintiff,  and 
without  knowledge  on  her  part  that  she  was  receiving  this  class  of 
tickdis,  she  would  be  entitled  to  ride  in  a  first-class  coach  and  re- 
cdve  first-class   accommodations.      It  is   complained    that  these 
chaiges  were  not  authorized  by  the  evidence;  but  we  do  not  think 
they  are  subject  to  this  criticism.     It  was  shown  that  the  plaintiff 
did  not  ask  for  second-class  tickets,  and  that  she  did  not  know 
she  had  received  such  tickets  until  informed  by  the  conductor  of 
this  fact  after  she  left  Chattanooga.     So  that  the  objection  to  the 
chaiges  is  not  well  taken,  and  we  are  not  called   on  to  decide 
whether  they  stated  correct  propositions  of  law  in  the  abstract  or 
not  Further  complaint  was  made  that  the  judge  charged  the  juiy 
to  (xinsider  whether  the  agent  at  Dalton  "  guaranteed"  that  there 
would  be  a  connection  in  Chattanooga.     It  is  contended  that  there 
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was  no  evidence  to  authorize  this  charge.  It  ia  true  that  if  the 
word  guaranty  be  given  its  strict  legal  signification,  there  was  no 
evidence  of  a  guaranty.  The  plaintiff,  however,  did  testify  that 
when  she  offered  to  surrender  her  tickets  and  go  by  another  route^ 
"they  told  me  that  the  other  train  would  be  held  in  Chattanooga 
until  I  got  there;  that  I  need  not  be  uneasy."  In  view  of  this  evi- 
dence, and  in  view  of  the  entire  record,  we  do  not  think  the  inaccu- 
racy in  the  foregoing  charge  of  sufficient  moment  to  require  a  new 
trial.  We  have  carefully  read  the  entire  record,  and  have  reached 
the  conclusion  that  the  trial  judge  has  not  abused  his  discretion  in 
refusing  to  grant  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 


liTil  Nkal  v.  Fox. 

Simmons,  C.  J.  1.  Even  if  it  is  necessary  that  a  petition  for  certiorari  should 
be  signed  by  the  petitioner  or  his  counsel,  it  is  sufficient  If  the  petitioner  sign 
the  affidavit  to  the  petition. 

2.  Where  upon  the  trial  of  a  case  before  a  magistrate  in  a  justice^s  court  the 
plaintiff  closes  his  evidence  and  the  defendant  moves  to  dismiss  the  case  be- 
cause of  an  insufficiency  of  the  plaintiff's  evidence,  the  magistrate  should  not 
dismiss  the  case,  but,  if  the  plaintiff's  evidence  is  not  sufficient  to  authorize 
a  judgment  in  his  favor,  should  grant  a  nonsuit  or  find  in  favor  of  the  defend- 
ant.  If  the  magistrate  erroneously  makes  an  entry  on  his  docket  that  the 
case  is  dismissed,  it  amounts  in  law  to  a  nonsuit  or  a  judgment  for  the  de- 
fendant. In  such  a  case  the  plaintiff  has  a  right  to  appeal  to  a  jury,  and,  on 
the  call  of  the  appeal,  it  is  error  for  the  magistrate  to  dismiss  the  appeal  on 
the  ground  that  the  case  has  been  dismissed  and  that  there  was  nothing  to 
appeal  from.     See  HoUis  v.  Doster,  113  Oa.  115,  and  cases  cited. 

8.  Where  an  appeal  has  been  entered  from  a  judgment  in  a  justice's  court,  the 
appellant  can  not  by  certiorari  review  the  same  judgment.  Burrows  v.  WhUe^ 
60  Ga.  841.  Judgment  affirmed.    AU  the  Justices  concurring. 

Bnbmitted  October  12,  —  Decided  November  8, 1901. 

Certiorari      Before   Judge   Fite.      Whitfield    superior   court. 
April  6,  1901/ 

Starr  <fe  Envin,  for  plaintiff  in  error.     George  A.  Coffee,  contra. 
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WEAVER  V.  STONER. 

1.  The  court  committed  no  error  in  the  raling  on  evidence  which  was  complained  ji^  ^ 
of,  and  the  Yerdict  for  the  plaintiff  was,  under  the  facts  of  the  case,  properly 
directed. 

1  Where  counsel  for  plaintiff  in  error  is  compelled  by  the  court,  at  the  in- 
stance of  counsel  for  the  defendant  in  error,  to  embody  in  the  bill  of  excep- 
tions a  mass  of  documentary  evidence  which  could  be  properly  briefed  and 
which  if  so  briefed  would  occupy  a  very  small  space  in  the  bill  of  exceptions, 
this  court  will  direct  that  the  cost  of  bringing  up  so  much  of  such  docu- 
mentary evidence  as  was  imnecessary  and  useless  be  taxed  against  the  defend- 
ant in  error. 

Argxxed  October  12,— Decided  Novembers,  1901. 

Complaint.     Before  Judge  Harris.     City  court  of  Cartersville. 
September  term,  1900. 

/.  £.  Conyers  and  Ben.  J.  Conyera,  for  plaintiff  in  error. 
/.  M,  Ned,  contra. 

Cobb,  J.  The  plaintiff  brought  suit  against  Weaver  upon  a  prom- 
moTj  note.  Weaver  filed  a  plea  setting  up  that  the  considera- 
tion of  the  note  had  partially  failed,  for  the  reason  that  the  note 
was  given  in  part  payment  of  the  purchase-money  of  a  tract  of 
land,  and  that  he  had  lost  possession  of  a  portion  of  this  tract  be- 
cause the  plaintiff  did  not  have  title  thereto.  He  asked  in  his  plea 
that  the  purchase-money  be  abated  to  the  extent  of  the  value  of 
the  land  to  which  he  had  failed  to  obtain  title.  Upon  the  trial  it 
appeared  that  Thaddeus  Pickett  owed  Stoner,  and  to  secure  the 
debt  conveyed  to  him  a  large  quantity  of  land  by  a  deed  which  was 
absolute  on  its  face.  It  also  appeared  that  Kckett  was  indebted 
to  Weaver,  and  that  they  entered  into  an  agreement  by  which 
Rckett  was  to  sell  to  Weaver  a  certain  portion  of  the  land  em- 
braced in  the  deed  from  Pickett  to  Stoner,  and  that  the  balance  of 
the  purchase-money,  after  the  debt  due  by  Pickett  to  Weaver  had 
been  deducted,  was  to  be  paid  to  Stoner,  and  that  Weaver  was  to 
give  notes  for  this  amount  to  Stoner  and  take  a  bond  for  titles  from 
him  for  the  land  which  he  had  agreed  to  purchase  from  Pickett. 
This  agreement  was  submitted  to  Stoner  and  approved  of  by  him, 
and  Weaver  gave  to  Stoner  notes  for  the  balance  of  the  purchase- 
nioDey  after  the  debt  due  by  Pickett  to  Weaver  had  been  deducted. 
SioDer  then  gave  to  Weaver  a  bond  for  titles  conditioned  to  con- 
vey to  Weaver,  upon  the  payment  of  the  notes  above  referred  to. 
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certain  portions  of  lots  numbers  254  and  255  in  the  twenty-third 
district  and  second  section  of  Bartow  county,  Georgia;  such  por- 
tions being  distinctly  described  in  the  bond,  the  description  being 
followed  by  the  words:  "being  100  acres,  more  or  less, of  lot  255, 
and  20  acres,  more  or  less,  of  lot  254,  except  that  portion  of  255 
belonging  to  Dr.  Baker's  mill  property."  It  appeared  that  Weaver 
went  into  possession,  imder  this  bond  for  titles,  of  a  portion  of  the 
land  claimed  by  Dr.  Baker  as  a  part  of  his  mill  property,  and  that 
upon  suit  being  brought  by  Baker  a  judgment  was  rendered  in  his 
favor  by  which  he  recovered  the  land  from  Weaver.  This  is  the 
portion  of  land  on  account  of  the  loss  of  which  Weaver  seeks  to  ob- 
tain a  deduction  from  the  notes  sued  on  of  an  amount  equal  to  the 
value  of  the  land.  Upon  this  state  of  facts  the  court  directed  a 
verdict  in  favor  of  Stoner,  and  Weaver  excepted. 

1.  There  was  no  error  whatever  in  directing  a  verdict  for  the 
plaintiff,  and  this  is  conceded  by  counsel  for  Weaver  in  their  brief. 
He  bond  for  titles  fixed  the  line  of  the  land  sold  to  Weaver  at 
Baker's  mill  property,  and  distinctly  excepted  this  property ;  and 
of  course  Stoner  was  in  no  way  responsible  for  the  fact  that  Weaver 
had  lost  land  of  which  he  had  entered  into  possession  and  which 
was  in  no  way  covered  by  the  bond  for  titles.     But  it  is  said  that 
the  court  erred  in  refusing  to  allow  Weaver  to  prove  that,  before 
the  bond  for  titles  was  made  by  Stoner  and  while  he  and  Kckett 
were  negotiating,  Kckett  pointed  out  the  lines  of  the  land  which 
was  the  subject-matter  of  the  trade,  and  that  the  lines  so  pointed 
out  embraced  the  land  which  he  lost  under  the  judgment  in  the 
Baker  suit.     The  court  refused  to  admit  this  testimony,  on  the 
ground  that  Stoner  was  not  bound  by  Pickett's  declarations.     It  is 
not  necessary  to  determine  in  the  present  case  whether  Pickett  was 
such  an  agent  of  Stoner  as  that  he  would  be  bound  by  Pickett's 
declarations,  as  we  think  the  evidence  was  properly  ruled  out  for 
another  reason,  that  is,  that  both  Stoner  and  Weaver  are  bound  by 
the  terms  of  the  written  contract,  which  distinctly  fixes  the  lines 
of  the  land  intended  to  be  sold ;  and  even  if  it  was  the  intention 
of  the  parties  that  one  of  the  lines  should  be  at  a  different  place^ 
until  the  bond  for  titles  is  corrected  and  reformed  the  parties  must- 
stand  by  it  as  it  is.     The  bond  for  titles  calls  for  the  Baker  line, 
and  Weaver,  according  to  the  record,  is  in  possession  of  every  par- 
ticle of  land  within  the  boundaries  embraced  in  the  bond  for  titles^ 
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The  case  is  controlled  upon  its  merits  by  the  familiar  principle,  that 
where  parties  reduce  their  agreement  to  writing,  all  oral  negotia- 
tions antecedent  thereto  are  merged  in  the  writing,  and  even  though 
tie  writing  does  not  express  the  contract  actually  made,  the  par- 
ties must  stand  by  it  until  it  is  reformed  in  a  proper  way  by  a 
competent  tribunal. 

2.  There  was  no  motion  for  a  new  trial,  and  the  evidence  is  con- 
tained in  the  bill  of  exceptions.  There  is  set  forth  in  the  bill  of  ex- 
ceptions the  record  in  the  case  of  Baker  v.  Weaver,  consisting  of 
twenty-one  pages  of  typewritten  matter.  It  appears  from  allega- 
tions in  the  bill  of  exceptions  that  when  the  same  was  presented 
to  the  judge  it  contained  only  an  abstract  of  this  record,  and  that, 
upon  the  application  of  coimsel  for  the  defendant  in  error,  coimsel 
for  plaintiflf  in  error  was  compeUed  by  the  court  to  place  the  entire 
record  in  the  bUl  of  exceptions.  Counsel  for  plaintiflf  in  error  in  the 
bill  of  exceptions  assigns  error  upon  this  "  ruling."  Of  course  this 
is  not  a  proper  subject-matter  of  an  assignment  of  error  in  the  bill 
of  exceptions,  and  no  matter  whether  the  judge  was  right  or  wrong 
in  compelling  counsel  for  plaintiff  in  error  to  set  out  in  full  this 
mass  of  evidence  in  the  bill  of  exceptions,  it  does  not  affect  the 
merits  of  the  case.  It  is  apparent,  upon  an  examination  thereof, 
that  it  was  not  at  all  necessary  to  have  this  mass  of  documentary 
evidence  incorporated  in  the  record.  All  that  is  material  to  the  pres- 
eit  investigation  in  reference  to  the  Baker  suit  could  have  been  set 
forth  in  an  abstract  of  not  exceeding  two  pages  of  typewritten  mat-i 
ter,  and  this  should  have  been  done.  The  policy  of  the  law  regu- 
lating the  practice  in  this  court  is  in  favor  of  brevity,  and  our 
teethren  of  the  trial  bench,  as  well  as  our  brethren  of  the  bar, 
should  co-operate  with  each  other  at  all  times  in  making  records 
and  bills  of  exceptions  models  of  precision  and  brevity.  This 
coarse  will  conduce  both  to  expedition  and  accuracy  in  the  decision 
of  cases  by  this  court.  As  the  plaintiff  in  error  is  unsuccessful  in 
this  case  and  is  therefore  liable  for  the  costs  of  the  case,  we  think 
in  the  interest  of  justice,  as  this  useless  mass  of  evidence  has  been 
forced  in  the  record  at  the  instance  of  the  defendant  in  error,  that 
Ae  cost  of  bringing  that  portion  of  the  bill  of  exceptions  should 
fe  taxed  against  him.  While  there  is  no  statute  which  in  terms 
pmdes  that  this  shall  be  done  in  a  case  like  the  present,  still,  in 
tie  exercise  of  the   jpowev  given  us  to  make  such  direction  as  the 
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interests  of  justice  shall  require,  we  direct  that  the  costs  of  this 
useless  part  of  the  record  be  taxed  against  the  defendant  in  error. 
Judgment  affirmed  vrith  direction.    All  the  Justices  concurring. 


WESTERN  &  ATLANTIC  RAILROAD    CO.   v.  HERNDON. 

In  order  for  the  widow  of  a  deceased  employee  of  a  railroad  company  to  recover 
from  the  company  for  the  homicide  of  her  husband  in  a  railroad  collision,  it 
must  appear  that  the  deceased  was  free  from  any  fault  contributing  to  the  ac- 
cident. The  evidence  for  both  the  plaintiff  and  the  defendant  in  the  present 
case  showing  Uiat  the  plaintiff  ^s  decedent  was  guilty  of  negligence,  and  that 
this  negligence  contributed  to  the  homicide,  a  verdict  for  the  plaintiff  was  un- 
warranted and  should  have  been  set  aside  as  contrary  to  the  evidence. 

Argued  October  14,  — Decided  NoTember  8,  1901. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.     April  term,  1901. 

Payne  &  Tye  and  B.  J,  <fe  J,  McCamy,  for  plaintiff  in  error. 
C,  T,  Ladson  and  Jones  &  Martin,  contra. 

Lewis,  J.  The  plaintiff  below  brought  suit  to  recover  for  the 
homicide  of  her  husband,  who  was  in  the  employment  of  the  de- 
fendant company  as  brakeman.  It  appears  that  on  the  night  of 
the  accident  a  freight-train  of  the  defendant,  made  up  partly  of 
cars  equipped  with  air-brakes  and  partly  of  cars  not  so  equipped, 
1^  Chattanooga  for  Atlanta,  with  Hemdon,  the  plaintiff's  dece- 
dent, as  middle  brakeman,  stationed  on  the  first  of  the  non-air  cars. 
When  in  the  vicinity  of  Timnel  Hill,  a  station  on  the  defendant's 
line  of  railroad,  the  train,  on  account  of  alleged  defects  in  the  coup- 
ling apparatus,  became  separated,  or  **  broke  loose,"  between  the  last 
of  the  air  cars  and  the  first  of  the  non-air  cars.  The  rules  of  the 
company  required  that  if  a  train  should  become  parted  while  in 
motion  all  trainmen  must  use  great  care  to  prevent  the  detached 
parts  from  coming  in  collision ;  provided  that  the  engineer  and  the 
brakeman  of  the  detached  portion  should  each  give  "  broke-loose'* 
signals,  and  that  the  engineer  should  keep  the  front  part  of  the 
train  in  motion  until  the  detached  portion  was  stopped.  It  appears 
that  the  engineer  did  give  the  "  broke-loose  "  signal  as  soon  as  he 
discovered  that  tlie  cars  had  become  separated,  but  received  no  sig- 
nal from  Hemdon,  whose  duty  it  was  to  i^ive  such  signal.     FaiUng 
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to  8ee  any  sign  of  the  rear,  or  detached,  portion  of  the  train,  and 
bdieving  that  it  had  been  stopped,  the  engineer  slackened  his  speed 
and  sent  the  front  brakeman  back  to  ascertain  if  any  fragments  of 
the  broken   coupling  apparatus  were  dragging  on  the  ground,  di- 
recting him  to  give  a  '*  go-ahead"  signal  in  the  event  that  he  should 
discover  that  the  detached  portion  of  the  train  had  not  been  stopped, 
and  if  he  should  find  that  it  had  been  stopped  and  that  the  danger 
of  a  collision  was  over,  to  give  a  "  stop"  signal.     The  brakeman 
found  that  the  rear  portion  of  the  train  had  not  been  stopped,  but 
was  approaching  at  a  high  rate  of  speed.     He  swears  that  he  gave 
a  "go-ahead"  signal;  the  engineer  swears  that  he  gave  a  ''stop" 
signaL     The  front  portion  of  the  train  was  brought  to  a  standstill, 
the  rear  portion  came  into  collision  with  it,  and  Hemdon  was  thrown 
to  the  ground,  receiving  injuries  from  which  he  subsequently  died. 
Eidson,  the  front  brakeman,  who  was  sent  back  by  the  engineer  to 
see  if  anything  was  dragging,  testified  that  when  the  rear  portion 
of  the  train  passed  him,  just  before  coming  into  collision  with  the 
fnmt  portion,  Hemdon  was  standing  on  the  end  of  a  box-car  with 
his  hand  on  the  brake,  apparently  in  the  act  of  getting  off  of  the 
box-car  into  a  coal-car.      The  evidence  indicates  that  if  Hemdon 
had  been  alert  he  could  have  put  on  a  sufficient  number  of  brakes 
to  have  stopped  the  detached  portion  of  the  train,  thus  preventing 
the  collision.     On  the  trial  of  the  case  the  jury  returned  a  verdict 
for  the  plaiotiff  for  $5,921  damages ;  the  defendant  made  a  motion 
for  a  new  trial,  which  was  denied,  and  it  excepted. 

It  is  a  well-established  principle  of  our  law  that  in  order  for  the 
widow  of  a  deceased  employee  of  a  railroad  company  to  recover  for 
the  homicide  of  her  husband,  it  must  affirmatively  appear  that  the 
deceased  was  guilty  of  no  negligence  contributing  to  his  death. 
The  very  section  of  the  code  which  gives  the  right  of  recovery  for 
injuries  to  railroad  employees  expressly  provides  that  the  injury 
must  be  "without  fault  or  negligence  on  the  part  of  the  person  in- 
jured."   avil  Code,  §2323.     The  rule  laid  down  in  Prather  v, 
Bailmid  Co.,  80  Ga.  427  (2),  is  as  follows :     "  If  the  deceased  im- 
mediately or  remotely,  directly  or  indirectly,  caused  the  injury  or 
flflv  mxt  of  it  or  contributed  t<i  it  at  all,  his  wife  could  not  re- 
i^TCT."    ITiis  doctrine  is  so  well  settled  that  only  passing  refer- 
&ice  Deed  he  made  to  a  few  of  the  cases  in  which  that  question  has 
b^  dedded.        See    Central  R  Co.  v.  Mitchell,  63  Ga,  174  (8); 
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Prather  v.  B,  Co,,  supra;  Georgia  R  Co,  v.  Hicks,  95  Ga,  302  (2); 
Georgia,  C,  &N,  B,  Co,  v.  Hallman,  97  Ga,  317;   Walker  v.  Hail- 
road  Co,,  103  Ga,  826  ;  Chattanooga  B.  Co.  v. Myers,  112  Ga,  237; 
Bla^kstone  v.  Bailway  Co,,  112  G^a.  762.     Applying  this  principle 
to  the  case  now  under  consideration,  we  are  constrained  to  hold 
that  the  recovery  against  the  railroad  company  was  unwarranted 
by  the  evidence  in  the  record  before  us.      It  is  true  that  the  en- 
gineer was  probably  guilty  of  a  violation  of  the  rules  of  the  com- 
pany in  failing  to  keep  the  front  portion  of  the  train  in  motion  until 
he  was  certain  that  the  rear  portion  was  stopped  and  the  danger  of 
a  collision  over ;  and  the  conflicting  evidence  as  to  whether  the  front 
brakeman,  Eidson,  gave  a  "stop"  signal  or  a  "go-ahead"  signal, 
upon  ascertaining  that  the  detached  portion  of  the  train  was  ap- 
proaching, woiJd  also  indicate  either  that  the  brakeman  was  negli- 
gent in  giving  the  signal  or  that  the  engineer  was  negligent  in  in- 
terpreting it;  but  it  is  also  undeniably  true  that  Hemdon  was  him- 
self at  fault  in  failing  to  promptly  give  the  required  "broke-loose" 
signal  upon  hearing  the  corresponding  signal  blown  by  the  engi- 
neer, for  the  giving  of  this  signal  would  have  notified  the  engineer 
of  the  whereabouts  of  the  detached  portion  of  the  train  and  that 
it  was  still  in  motion,  and  would  have  prevented  the  mistake  of  the 
engineer  which  led  to  the  collision  between  the  two  portions  of  the 
train.     The  further  fact  stands  forth  that  Hemdon  made  no  ap- 
preciable effort  to  stop  the  detached  portion  of  the  train  by  apply- 
ing brakes  as  required  by  the  rules  of  the  company.      It  appears 
from  the  evidence  that  at  the  time  of  the  collision  he  had  put  on 
only  one  brake,  while  it  is  clearly  shown  that  he  had  time  to  put 
on  several,  and  that  if  he  had  been  thus  diligent  in  the  discharge 
of  his  duty  he  coiJd  have  materiaUy  checked  the  speed  of  the  cars,, 
if  not  entirely  stopped  them.     It  is  therefore  dear  that  by  his  own 
n^ligence  the  plaintiffs  decedent  substantially  contributed  to  the 
accident  which  resiJted  in  his  death ;  and  applying  the  rule  of  law 
announced  in  the  outset  of  this  opinion,  it  follows  that  there  can 
not,  under  the  evidence  in  the  record  before  us,  be  a  lawful  recov- 
ery against  the  defendant  company. 

Judgrnent  reversed.     All  the  Justices  concurring. 
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1.  Ezeeptioiis  pendente  lite  upou  Tirhicb  no  error  is  aBsigned  in  the  main  bill  of 
exceptions,  and  upon  which  counsel  make  no  assignment  before  the  argument 
of  the  case,  can  not  be  considered  by  this  court. 

1  Where  an  answer  to  a  garnishment  is  accepted  by  the  court  over  the  objec- 
tioDof  the  plaintiff  that  it  was  not  filed  within  the  time  prescribed  by  law,  and 
tbe  plaintiff  in  garnishment  files  exceptions  pendente  lite  to  this  ruling,  he  is 
booDd  thereby  nntil  it  is  set  aside  or  reversed,  and  can  not  at  a  subsequent 
torn  of  conrt  reopen  the  question  by  amotion  to  strike  the  garnishee's  answer. 

Arf^ed  October  14,  — Decided  November  8,  1901. 

Garnishment-  Before  Judge  Harris.  City  court  of  Cartersville. 
Jnne  term,  1901. 

Janus  B.  Conyers,  for  plaintiff. 

UHiutr  &  Anderson  and  J,  W,  &  P,  F.  Akin,  contra. 

Lewis,  J.  John  A.  Stover  brought  suit  against  Mrs.  Matilda 
Howren,  returnable  to  the  December  term,  1900,  of  the  city  court 
rf  Cartersville,  and  at  tbe  same  time  instituted  garnishment  pro- 
ceedings against  X.  M.  Adams,  requiring  him  to  answer  what 
property,  money,  or  effects  of  Mrs.  Howren  he  had  in  his  posses- 
Qon,  No  issuable  defense  was  filed  by  the  defendant  within  the 
toe  required  by  law,  and  at  the  March  term,  1901,  judgment  was 
Kodffed  against  Mrs.  Howren  for  the  full  amount  sued  for.     The 
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HoLTZCi^iJV,  administrator,  v.  Edmondson. 

SnofOBrs,  C.  J.     1.  A  certified  copy  of  a  deed,  taken  from  the  proper  records^ 
k,  when  the  loss  or  destraction  of  the  original  haa  been  shown,  admissible  in      T'Cm^' 
erideooe  to  prove  the  existence,  genuineness,  and  contents  of  the  original.      '^^  ®^^ 
Hodden  t.  MUcheU^  103  Ga.  431. 

2.  Tbeie  was  sufficient  eTidence  to  authorize  the  jury  to  find  that  the  defendant 
had  acquired  a  good  prescriptive  title  to  the  land  in  dispute,  and  a  verdict  in 
his  favor  was  not  contrary  to  law. 

Judgmeid  affirmed.    All  the  Jtaticea  concurring, 

▲ri^ed  October  14,  —  Decided  November  8, 1901. 

Ejectmait.      Before  Judge  Fite.     Murray  superior  court.     Feb- 
ruary term,  1901. 

R.J.  &  J.  McCamy,  for  plaintiflf. 
Jena  &  Martin,  for  defendant. 
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garnishee  having  failed  to  make  any  answer  up  to  that  time,  coun- 
sel for  the  plaintifif  asked  that  judgment  be  likewise  entered  against 
him.  This,  however,  the  court  refused  to  do,  '^stating  that  inas- 
much as  the  court  had  not  called  the  appearance  docket  at  the  De- 
cember term,  1900,  he  did  not  know  that  he  had  the  1^^  right  to 
enter  said  case  in  defaidt  at  that  time.''  To  this  ruling  the  plain- 
tifiF  filed  exceptions  pendente  lite,  upon  various  grounds  set  forth 
in  the  record.  Later  at  the  same  term  of  the  court  the  garnishee 
was  allowed,  over  the  objection  of  the  plaintiffs  counsel,  to  file  an 
answer  stating  that  he  had  no  property,  money,  or  effects  of  the  de- 
fendant, Mrs.  Howren,  in  his  possession,  and  owed  her  nothing.  To 
the  action  of  the  court  in  allowing  this  answer  to  be  filed  the  plain- 
tiff also  excepted  pendente  lite.  At  the  June  term,  1901,  the  plain- 
tiff filed  a  petition,  setting  up  all  these  facts,  and  praying  that  the 
answer  filed  by  the  garnishee  be  stricken  and  judgment  rendered 
against  him  in  favor  of  the  plaintiff  for  $339.25,  the  principal  of 
the  judgment  obtained  against  Mrs.  Howren,  together  with  inter- 
est and  costs.  To  this  petition,  or  motion  to  strike,  N.  M.  Adams 
demurred  on  the  groimds,  (1)  that  the  motion  is  not  authorized  hj 
law  ;  (2)  that  the  motion  shows  on  its  face  that  the  identical  ques- 
tions made  therein  were  passed  upon  by  the  court  on  the  objections 
of  the  movant  to  the  filing  of  the  respondent's  answer  to  the  sum- 
mons of  garnishment  at  the  March  term,  1901,  of  the  court,  and 
the  exceptions  pendente  lite  filed  by  the  movant  to  the  ruling  al- 
lowing the  answer;  (3)  that  the  grounds  set  out  in  the  motion  are 
l^ally  insufficient  to  authorize  the  court  to  strike  the  respondent's 
answer  to  the  summons  of  garnishment  and  to  enter  up  judgment 
against  him  as  prayed ;  (4)  that  the  motion  on  its  face  shows  that 
the  respondent's  answer  to  the  summons  of  garnishment  was  filed 
in  the  time  allowed  by  law,  and  that  no  traverse  has  been  filed  to 
the  answer ;  and  (5)  that  the  allied  errors  of  the  court  can  not  be 
attacked  in  the  way  the  movant  seeks  to  attack  them  in  his  motion* 
The  court  sustained  this  demurrer  and  dismissed  the  motion  to 
strike  the  garnishee's  answer,  to  which  ruling  the  plaintiff  excepts 
and  brings  the  case  here  for  review. 

1.  In  specifying  the  parts  of  the  record  material  to  a  clear  un- 
derstanding of  the  errors  complained  of,  counsel  for  plaintiff  in. 
error  states  that  **  it  is  unnecessary  to  send  up  the  bill  of  exceptions 
pendente  lite,  as  all  of  the  errors  alleged  therein  are  fully  set  oob 
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in  the  petition  and  motion  to  strike  the  answer  of  the  garnishee/* 
The  assignments  of  error  in  the  main  bill  of  exceptions  relate  en- 
tiiely  to  the  action  of  the  court  in  sustaining  the  demurrer  to  the 
petiUoQ  or  motion  to  strike  the  garnishee's  answer,  and  nowhere 
is  error  assigned  upon  the  exceptions  pendente  lite,  either  in  the 
main  UH  or  at  any  time  before  the  aigument  of  the  case  in  this  court. 
It  follows,  therefore,  that,  under  the  ruling  of  this  court  in  the  case 
of  NiekoUs  v.  Popiaell,  80  Oa.  605  (9),  the  exceptions  pendente 
lite  in  the  present  case  can  not  be  considered  by  this  court,  and 
that  our  decision  must  be  confined  to  the  question  of  the  correct- 
ness of  the  ruling  of  the  trial  court  in  sustaining  the  demurrer  to 
the  jdaintifTs  motion  to  strike  the  garnishee's  answer. 

2.  There  was  no  error  in  sustaining  this  demurrer.  It  is  not 
necessary  to  decide  whether  or  not  the  court  below  erred  in  allow- 
ing the  garnishee  to  file  his  answer  at  the  time  that  he  did,  for  that 
question  is  not  properly  before  us.  The  plaintifif  objected  to  this  an- 
swer being  received  at  the  time  that  it  was  offered,  and  the  entire 
matter  was,  or  should  have  been,  thoroughly  argued  and  fully  de- 
cided at  that  time.  The  plaintiff  had  the  opportunity  to  bring  the 
question  here  by  direct  bill  of  exceptions  when  the  ruling  was  made 
and  have  its  correctness  reviewed  by  this  court,  but  he  did  not  do 
aa  To  hold  that  he  can  come  in  a  subsequent  term  of  court  and 
^ain  take  up  a  question  which  has  already  been  directly  decided 
would  be  to  encourage  indirectness  and  circuitousness  in  pleading 
and  practice,  and  would  be  a  l^al  absurdity.  By  his  failure  to 
take  due  advantage  of  his  right  to  except  to  the  ruling  of  the  court 
in  allowing  the  garnishee  to  file  his  answer  the  matter  has  become 
res  adjodicata,  and  he  will  not  now  be  heard  to  reopen  the  question. 
Judgment  affirmed.     All  the  Jvstices  concurring. 


Southern  Bailway  Company  v,  Loughkidge. 

i^trriM,  J.    1.  While  the  evidence  of  the  defendant  was  sufficient  to  rebat  the 

pnnmpikm  of  negligence  which  arose  on  pioot  of  the  killing  of  the  animal 

ij  Ike  openUion  of  defendant's  traiD,  there  was  evidence  on  the  part  of  the 

pkiBtitt  tending  to  show  that  the  company  was  negligent  at  the  time  of  the 

iffio^    The  question  whether  the  company  was  negligent  was  for  the  jury. 

Hoe  warn  gafBcient  evidence  to  support  the  verdict. 

i  MfherewMMnr  error  in  the  charge  complained  of ,  it  was  not,  under  the  facts 

iTttecaK,  Bomcient  to  diBtvrh  the  verdict. 
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3.  The  failure  to  charge,  of  which  complaint  was  made,  was  not,  in  the  absence 
of  a  request  so  to  chaige,  error. 

Judgment  affirmed.    All  the  Jiistices  concurring. 

Argued  October  15,  —  Decided  NoTember  8, 1901. 

Action  for  damages.     Before  Judge  Fite.     Whitfield  superior 
court.     April  term,  1901. 

Shumate  <t  Maddox,  for  plaintiff  in  error. 


Southern  Railway  Company  v,  Watson. 

Lbwis,  J.  The  evidence  discloses  no  negligence  on  the  part  of  the  railroad  corn* 
pany  in  the  erection  or  maintenance  of  the  stock-gap  in  passing  over  which 
the  plaintiff  *s  mule  was  injured,  and  the  verdict  awarding  damages  to  the 
plaintiff  was  therefore  unwarranted. 

Judgment  reversed.     AU  the  Justices  concurring. 

Argued  October  16,  — Decided  November  8, 1901. 

Action  for  damages.     Before   Judge   Henry.     Floyd   superior 
court.     April  22, 1901. 

Shumate  &  Maddox,  G.  A.  H.  Harris  &  Son,  and  R,  L.  Chamlee, 
for  plaiQtiff  in  error.     Harper  Hamilton,  contra. 


Dannenberg  v.  Mayor  and  Council  of  Macon  et  al. 

Cobb,  J.  1.  The  charter  of  the  City  of  Macon  confers  upon  the  corporate  au- 
thorities of  such  city  the  power  in  their  discretion  to  grant  encroachments 
upon  its  streets ;  but  it  is  required  that  the  city  authorities  should  pay  **due 
regard  to  the  interests  of  property-holders  who  are  affected  **  by  an  encroach- 
ment granted  in  a  given  case.  Kirtlani  v.  Macon,  66  Qa.  386 ;  Daly  v.  Rail- 
road Co.,  80  Oa.  703. 

2.  The  record  in  the  present  case  does  not  disclose  such  an  abuse  of  discretion, 
either  on  the  part  of  the  corporate  authorities  of  the  City  of  Macon,  or  of  the 
judge  whose  decision  is  under  review,  as  would  authorize  this  court  to  reverse 
his  judgment  refusing  to  grant  an  Injunction  to  prevent  the  city  authorities 
from  carrying  into  effect  the  ordinance  granting  an  encroachment  iq)on  one 
of  the  streets  of  the  city. 

Judgment  affirmed.    All  the  JuMices  concurring. 
Argued  October  22,  —  Decided  November  8, 1901. 

Petition  for  injunction.     Before  Judge  Felton.     Bibb  superior 
court.     August  5,  1901. 

Hardeman,  Davis,  Turner  &  Jones,  for  plaintiff.    Minter  Wim- 
herly,  Boland  Ellis,  and  Spencer  R.  Atkinson,  for  defendants. 
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Wheatley  v.  The  State. 

LiTTLB,  J.  Under  the  rulings  made  by  this  court  in  Higdon  v.  Hiaard,  14  Ga, 
255,  and  Krieeland  y.  State^  62  Ga,  d96,  a  witness  before  a  grand  jury  inves- 
tigating a  charge  of  gaming  preferred  against  another  may  be  compelled  to 
answer  whether  he  has  seen  the  latter  play  and  bet  at  cards  for  money,  in 
the  county  wherein  the  jury  is  sitting,  within  two  years  prior  to  the  inquiry ; 
and  this  is  so  although  the  testimony  of  such  witness  may  relate  to  an  act  of 
gaming  in  which  the  witness  himself  criminally  participated. 

Judgment  affirmed.    All  the  Justices  concurring. 

Upon  a  review  of  the  cases  cited  supra,  four  of  Uie  Justices  of  this  court,  Lump- 
kin, P.  J. ,  Fish,  J. ,  Cobb,  J.,  and  Lewis,  J. ,  are  of  the  opinion  that  the  decisions 
therein,  to  the  effect  above  indicated,  should  be  overruled  ;  but  as  this  can 
not  be  done  without  the  concurrence  of  at  least  five  Justices,  the  doctrine  of 
those  eases  must  stand  as  good  law,  binding  upon  the  entire  court  For  this 
reason  alone  the  four  Justices  herein  named  concur  in  the  judgment 

Argaed  October  21,  — Decided  November  9, 1901. 

Rule  for  contempt.    Before  Judge  littlejohn.    Sumter  superior 
urt.     Julv  23.  1901. 


court,     July  23,  1901. 


The  rule  nisi  recited  that  Wheatley,  being  subpoenaed  and  sworn 
before  the  grand  jury  as  a  witness  upon  a  bill  of  indictment  of  the 
State  against  C.  C.  Clay,  charged  with  the  offense  of  gaming,  refused 
to  answer  the  following  question  asked  of  him  by  the  foreman,  to 
wit :  "  Have  you  seen  C.  C.  Clay  play  and  bet  for  money  at  cards 
in  this  county  within  the  past  two  years?"  The  rule  directed  that 
he  answer  this  question  before  the  grand  jury,  or  show  cause  why 
he  should  not  be  punished  for  contempt  of  court.  In  his  answer 
to  the  rule  he  disclaimed  any  intention  to  be  in  contempt,  and  stated 
that  his  reason  for  refusing  to  answer  the  question,  and  the  reason 
given  when  the  question  was  propounded,  was,  that  the  answer 
would  tend  to  criminate  him,  and  that,  imder  the  constitution  of 
the  United  States  and  the  constitution  of  the  State  of  Georgia,  he 
had  the  right  to  decline  to  answer  this  or  any  other  question  the 
answer  to  which  would  tend  to  criminate  him.  The  court,  on  gen- 
ial demurrer,  struck  the  answer  to  the  rule,  and  granted  an  order 
requiring  Wheatley  to  answer  the  question  or  be  held  in  contempt. 
This  is  assigned  as  error. 

E.  A.  HawhiTis  and  /.  H,  iMmpkin^  for  plaintiff  in  error:  Plain- 
tiffin  error  was  privil^ed,  and  could  not  be  compelled  to  give  testi- 
mony tending  to  criminate  him:  Penal  Code,  §§9,  1011,  par.  3; 
dviH  Code,  §§3957,  5703,  6018;  Counselman  v.  Hitchcock,  142 
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U.  S.  547 ;  Marshall  v.  BUey,  7  Ga,  367  (3) ;  Thornton  v.  Adkins,  19 
Oa.  464;  Bryan  v.  State,  40  Ga.  688;  Southern  By,  News  Co.  v. 
Bussell,  91  ffa.  808;  ifoore  v.  State,  97  ffa.  761;  ff^or^m  B.  Co. 
V.  Zyhrend,  99  G^a.  439,  440.  Leave  is  asked  to  review  Higdon 
V.  Heard,  14  G^a.  255,  and  Kneeland  v.  iS<a<€,  62  ffa.  396,  contra. 
Penal  Code,  §  404,  seeks  to  take  away  a  constitutional  right. 

F.  A.  Hooper,  solicitor-general,  cited:  Higdon  v.  Heard,  14  Ga. 
255 ;  Kneeland  v.  ^S^a^e?,  62  G^a.  395.  The  amendment  to  the  con- 
stitution of  the  United  States,  under  which  the  privilege  in  ques- 
tion is  claimed,  does  not  apply  to  the  State  courts.  Thornton  v. 
Lane,  11  Ga.  500;  Padelford  v.  Savannah,  14  Ga.  439,  499; 
Mitchell  V.  Cothrans,  49  Ga.  131;  Hill  v.  S^a/e,  53  Ga.  473;  Fos- 
ter V.  Jackson,  57  (?a.  206;  ffa.  72.  Co.  v.  Cubbedge,  75  (?a.  322; 
Bishop,  Stat.  Crimes,  §  35  b ;  Black,  Int.  Laws,  §  144.  Similar  stat- 
*  utes  have  been  held  constitutional  in  other  States:  State  v.  Quarles, 
13  Ark.  307;  Cossart  v.  State,  14  Ark.  539;  Pleasant  v.  State,  15 
Ark.  649 ;  Ex  parte  Rowe,  7  CaL  184;  Wilkins  v.  Malone,  14  Ind. 
153;  Bedford  v.  State,  115  Ind.  275;  LaFontaine  v.  Underwriters 
Ass'n,  83  N.  C.  132;  People  v.  Kelly,  24  N.  Y.  74;  People  v. 
Sharp,  107  N.  Y.  427;  Ex  parte  Buskett,  106  Mo.  602. 


KEITH  V.  BREWSTER,  for  use,  etc. 

Wol  sn^l  ^*  ^^^^^^  equity  will,  on  seasonable  application  and  under  proper  circumstanoes^ 

'  relieve  a  party  from  the  injurious  consequences  of  an  act  done  under  a  mis- 

take of  fact,  it  will  not  do  so  if  such  party  could  by  reasonable  diligence  have 
ascertained  the  truth  as  to  the  matter  concerning  which  the  mistake  was 
made. 

2.  In  the  absence  of  misrepresentation  or  fraud,  ignorance  of  a  fact  known  to 
the  opposite  party  will  not  justify  the  interposition  of  equity,  unless  there  be 
some  reason  why  the  injured  party  should  have  relied  on  the  former  for  in- 
"  formation,  and,  so  relying,  was  deceived  either  by  conduct  or  words. 

8.  When  it  appears  that  a  plaintiff  who  held  title  to  several  distinct  lots  of  land 
as  security  for  a  debt,  having  obtained  judgment  by  proper  proceeding, 
caused  all  of  said  lots  to  be  levied  on,  and  by  mistake  one  of  such  lots  was 
neither  advertised  to  be  sold  nor  sold,  and  the  plaintiff  became  the  purchaser 
at  the  sale  of  those  lots  which  were  sold,  bidding  the  amount  of  his  judgment, 
equity  will  not  set  aside  such  sale  on  the  application  of  Uie  purchaser  on  the 
ground  of  a  mistake  of  fact,  in  that  he  thought  all  the  lots  so  levied  on  were 
included  in  the  advertisement  and  sale.  Whether  they  were  or  not  could 
have  been  readily  ascertained  by  reasonable  diligence. 
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4,  The  evidence  in  the  present  case  did  not  warrant  the  charge  complained  of 
on  the  subject  of  fraud,  and  was  not  sufficient  to  support  a  verdict  setting 
aside  ^e  sale. 

Argued  October  9, — Decided  NoTember  9,  1901. 

Equitable  petition.  Before  Judge  Gober.  Forsyth  superior 
court     February  19,  1901. 

H.  H,  Perry y  for  plaintiff  in  error.     G,  Z.  Bell,  contra. 

Little,  J.  Brewster,  the  defendant  in  error,  filed  an  equitable 
petition  against  Keith,  the  plaintiff  in  error,  and  Tinsley,  a  former 
sheriff  of  the  county  of  Forsyth.  He  alleged  in  his  petition  that 
he  sued  for  the  use  of  the  New  England  Mortgage  Security  Com- 
pany, a  duly  incorporated  body.  The  prayers  of  the  petition,  under 
the  allegations  made  therein,  were  that  a  certain  deed  made  by  Tins- 
ley,  the  then  sheriff,  to  petitioner,  dated  October  3,  1892,  and  duly 
recorded,  be  reformed  so  as  to  include,  in  the  description  of  the  land 
conv^ed  thereby,  thirty-four  acres  of  lot  No.  1410  in  a  named  dis- 
trict of  Forsyth  county,  and  to  expunge  seven  acres  of  another  lot 
of  land  contained  in  the  deed  as  made.  He  asked  that  the  sale  of 
the  laud  referred  to  in  the  deed  be  set  aside  and  declared  null  and 
void,  that  it  be  canceled,  and  that  the  land  mentioned  in  that  deed, 
tog^jier  with  the  thirty-four  acres  above  mentioned,  be  readvertised 
and  sold  in  pursuance  of  the  judgment  and  execution  imder  which 
the  land  described  was  sold,  in  the  event  that  such  reformation 
could  not  be  had.  Petitioner  also  asked  that  Keith  be  enjoined  from 
selling  or  disposing  of  the  thirty-four  acres  of  lot  No.  1410  until  a 
final  hearing  could  be  had  under  the  petition.  The  evidence  had 
on  the  trial  made  substantially  the  following  case:  Keith  conveyed 
title  to  the  land  described,  to  Flint,  as  security  for  a  loan  of  $600. 
Flint  transferred  the  note  and  conveyed  the  title  given  him  as  se- 
curity to  the  mortgage  company.  That  company  obtained  a  judg- 
ment against  Keith,  and  filed  a  deed  conveying  the  land  to  him  for 
the  purpose  of  having  it  levied  on  and  sold  to  satisfy  the  judgment. 
The  execution  was  levied  on  the  lands  described  in  the  deed,  as 
separate  lots,  including  the  thirty -four  acres.  The  advertisement 
of  the  sale  describes  all  the  lands  levied  on,  except  the  thirty-four 
acres.  At  the  sale  the  land  advertised  was  bid  off  by  Brewster  at  an 
amount  sufficient  to  cover  the  amount  of  the  judgment,  and  he  re- 
oeived  a  conveyance  of  the  land  so  sold.     Brewster  then,  by  quit- 
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claim  deed,  conveyed  the  land  to  the  mortgage  company.  The  at- 
torney for  the  mortgage  company  testified  that  he  sued  the  claim 
to  judgment,  and  directed  a  levy  which  was  shown  to  have  been 
made  on  all  the  lands  embraced  in  the  original  deed  from  Keith  to 
Flint ;  that  the  levy  was  stopped  by  an  affidavit  of  ill^ality ;  that 
the  land  was  subsequently  readvertised  by  the  sheriff;  that  he  had 
removed  from  the  county  before  the  sale,  and  did  not  know  of  the 
mistake  in  the  advertisement,  but  believed  that  it  followed  the 
levy.  When  the  sheriff  made  the  deed  it  was  forwarded  to  the 
mortgage  company  and  the  tenant  of  that  company  was  put  in  pos- 
session of  the  land  advertised  and  sold.  Subsequently  it  was  found 
that  the  deed  did  not  cover  the  thirty-four  acres  above  mentioned. 
It  was  in  evidence  from  another  witness,  that  on  the  day  of  the 
sale,  which  was  made  in  1893,  Keith  went  to  the  clerk's  office  and 
examined  the  security  deed,  and  ascertained  by  a  calculation  the 
amoimt  required  to  cover  the  debt;  and  witness  imderstood  that  it 
was  his  purpose  to  raise  the  money  and  pay  off  the  debt.  Keith 
did  not  put  witness  on  notice  of  the  defect  in  the  advertisement. 
This  witness  had  been  requested  by  the  attorney  of  the  mortgage 
company  to  see  that  an  amount  sufficient  to  cover  the  debt  was  bid 
for  the  land  at  the  sale,  and  it  was  the  belief  of  the  witness  that 
the  whole  property  levied  on  was  being  sold.  Witness  procured  the 
services  of  another  to  bid  on  the  property.  At  the  sale  one  Roland 
bid  on  the  land.  The  illegality  referred  to,  which  had  been  pre- 
viously interposed  by  Keith,  was  on  the  ground  that  the  security 
deed  was  void  because  it  was  infected  with  usury.  Brewster,  the 
plaintiff,  who  was  president  of  the  mortgage  company,  testified  that 
he  did  not  know  that  there  was  a  mistake  in  the  advertisement  of 
the  land,  and  never  discovered  it  until  the  reception  of  the  deed 
from  the  sheriff,  which  deed  bore  date  October  17,  1893.  This 
was  sent  to  him  at  Boston,  where  he  resides,  by  his  attorney.  The 
deed  was  returned,  and  the  attention  of  the  attorney  called  to  the 
omission.  The  land  was  bid  in  by  his  (Brewster's)  direction,  and  he 
would  have  not  so  directed  had  he  known  of  the  omission.  The 
company  expected  to  make  its  money  out  of  the  land  it  had  as  se- 
curity. On  receiving  the  deed,  in  December,  1893,  petitioner 
conveyed  the  title  to  the  company.  The  company  had  actually 
received,  as  rent  for  the  land  conveyed,  $46  in  1894,  $25.50  in 
1895,  and  nothing  since.     All  of  the  land  originally  conveyed  by 


Digitized  by  VjOOQIC 


Ga.'k  OCTOBER  TERM,  1901.  179 

Keith  was  barely  security  for  the  loan,  and,  without  the  thirty- 
four  acres,  was  not  at  all  a  sufficient  security.  It  appears  from  an 
inspection  of  the  execution  that,  following  the  levy  named  on  the 
execution,  which  levy  included  the  thirty-four  acres,  there  was  an 
oitry  to  the  effect  that  the  above  levy  "  was  this  day  sold"  to  pe- 
titioner for  $850,  leaving  net  S821.13  to  be  applied  to  the  fi.  fa.; 
but  it  was  conceded  that  the  thirty-four  acres  of  land,  while  levied 
on,  had  been  neither  advertised  nor  sold. 

The  trial  resulted  in  a  verdict  that  the  deed  referred  to  be  set 
aside  and  that  the  levy  be  readvertised  and  sold,  and  a  decree  was 
had  in  accordance  therewith.  Keith  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted.  It  is  complained  in 
the  motion  that  the  verdict  was  contrary  to  law  and  without  evi- 
dence to  support  it ;  and  that  the  court  erred  in  charging  as  fol- 
lows: "Fraud  may  be  actual  or  constructive.  Actual  fraud  con- 
sists in  any  kind  of  artifice  by  which  another  is  deceived.  Con- 
structive fraud  consists  in  any  act  of  omission  or  commission  con- 
trary to  l^al  or  equitable  usage,  trust,  or  confidence  justly  reposed, 
which  is  contrary  to  good  conscience  and  operates  to  the  injury  of 
another.  The  former  implies  moral  guilt;  the  latter  may  be  con- 
sistent with  innocence."  The  exception  made  to  this  charge  is  that 
there  was  no  evidence  to  warrant  it.  The  charge  is  good  law,  but, 
so  far  as  this  record  shows,  there  was  nothing  in  the  evidence  which 
called  for  a  charge  in  relation  to  fraud.  The  part  of  the  evidence 
upon  which  petitioner  must  rely  to  support  fraud  must  rest  in  the 
proved  conduct  of  Keith  as  to  the  concealment  of  his  knowledge 
that  the  thirty-four  acres  of  lot  No.  1410  were  not  included  in  the 
advertisement  of  the  land  sold.  He  can  not  be  guilty  of  fraud  in 
this  r^ard,  unless  he  was  under  some  legal  or  moral  duty  to  dis- 
doee  to  the  petitioner  or  his  agent  the  fact  that  this  particidar 
tract  of  land  was  not  embraced  in  the  advertisement.  In  other 
words,  as  stated  by  the  judge  in  the  charge  complained  of,  fraud 
consists  in  any  act  of  omission  or  commission  contrary  to  legal  and 
equitable  duty,  trust,  or  confidence  justly  reposed,  which  is  con- 
trary to  good  conscience  and  operates  to  the  injury  of  another. 
Now,  what  is  there  in  the  evidence  which  shows  any  act  commit- 
ted by  Keith  which  was  contrary  to  his  legal  or  equitable  duty,  or 
to  the  trust  or  confidence  which  petitioner  reposed  in  him?  He 
knew,  as  he  admitted  in  his  answer,  that  the  particular  tract  of 
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land,  although  levied  on,  was  not  embraced  in  the  advertisement. 
But  certainly  the  purchaser  at  that  sale  did  not  rely  on  Keith  to 
tell  him  what  land  was  advertised  or  what  land  was  about  to  be 
sold.  The  advertisement  by  the  sheriflf  under  the  compulsory  proc- 
ess against  Keith  designated  the  one,  and  the  sheriffs  act  demon- 
strated the  other.  Nor  can  it  be  said  that  Keith  committed  any 
act  which  was  contrary  to  his  l^al  or  equitable  duty.  The  act 
shown  was  that  he  filed  an  illegality  to  the  first  levy.  This  may 
or  may  not  have  been  done  in  good  faith.  The  evidence  is  silent 
as  to  that.  But  the  act  of  interposing  an  illegality  and  arresting 
the  execution  does  not,  as  it  seems  to  us,  in  any  way  show  or  tend 
to  show  that  Keith  was  guilty  of  fraud  in  concealing  the  fact  that 
the  advertisement  did  not  describe  all  the  land  levied  on.  While 
it  is  alleged  in  the  petition  that  at  the  sale  Keith  bid  or  caused  to 
be  oflfered,  for  the  land  which  was  sold,  an  amount  of  money  ap- 
proximating his  debt,  that  allegation  is  not  borne  out  by  the  evi- 
dence, which  discloses  that  one  Roland  bid  for  the  land  in  compe- 
tition with  petitioner ;  and  it  does  not  appear  that  Roland  was  the 
agent  of  Keith.  But  suppose  that  he  had  been,  and  that  the  land 
had  been  sold  to  him,  he  would  have  had  to  pay  the  amount  bid 
for  the  land  which  was  being  sold,  or  the  sheriff  would  have  resold 
it  at  his  risk.  However  this  may  be,  there  is  nothing  in  these  acts 
sufficient  to  charge  him  with  either  a  legal  or  a  moral  fraud.  We,, 
of  course,  deal  with  this  case  imder  the  facts  as  they  appear  in  the 
record;  and  we  think  that  under  the  evidence  the  charge  com- 
plained of  was  unauthorized.  Again,  we  are  of  opinion  that  the 
verdict  rendered  was  not  supported  by  any  evidence  found  in  the 
record.  It  may  be  remarked  that  the  particular  land  conveyed  to 
the  mortgage  company  as  described  in  the  security  deed  was  de- 
scribed as  separate  lots  and  parcels  of  land,  and  not  as  an  aggre- 
gation of  lots  of  land;  that  the  levy  followed  that  description,  and 
the  process  was  being  enforced  against  particular  parcels  of  land. 
It  was  the  duty,  then,  of  the  sheriff  to  sell  so  much  of  the  prop- 
erty levied  on  as  would  realize  to  the  plaintiff  the  amount  of  his 
debt,  besides  all  costs.  It  was  not  his  duty,  even,  in  the  enforce- 
ment of  the  debt  against  the  property  which  by  contract  had  been 
conveyed  to  secure  it,  to  sell  more  than  woidd  pay  the  debt,  nor 
was  it  the  absolute  duty  of  the  sheriff  to  sell  the  aggregate  num- 
ber of  lots  as  a  whole.     They  could  have  as  well  been  sold  sepa- 
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ratelj,  the  one  after  another,  until  an  amount  sufficient  to  pay  the 
debt  had  been  realized.  This,  of  course,  it  was  his  duty  to  do  only 
after  the  advertisement  which  the  laws  prescribe  had  been  made ; 
and  while,  as  to  an  innocent  purchaser,  irregularities  in  the  adver- 
tisement may  not  affect  the  sale,  no  question  of  this  sort  can  arise 
liere,  because  that  particular  thirty-four  acres  was  neither  adver- 
tised nor  sold. 

But  the  petitioner,  as  a  cause  for  setting  aside  tUs  sale,  alleges 
that  he  acted  through  a  mistake  of  fact;  and  had  he  not  believed 
that  the  thirty-four  acres  had  been  advertised  and  was  being  sold, 
he  would  Qot  have  become  the  purchaser  at  the  sale.  But  whose 
fault  was  it  that  he  did  not  know  ?  The  fact  that  he  lived  in  Bos- 
ton presents  no  excuse.  The  process  which  was  being  enforced 
against  the  land  was  at  his  instance.  The  advertisement  spoke  for 
itseli  The  sheriff's  announcement  at  the  sale  indicated  what  the 
purchaser  would  get,  and  if  he  failed  to  see  the  one  or  hear  the 
other,  it  must  have  been  so  because  he  did  not  look  or  inquire.  If 
he  trusted  these  matters  to  agents,  their  want  of  diligence  was  his. 
While  the  Civil  Code,  §  3983,  declares  that  in  all  cases  of  a  mis- 
take of  &ict  material  to  a  contract,  or  other  matter  affected  by  it,  if 
the  party  complaining  applies  within  a  reasonable  time,  equity  will 
relieve,  yet,  as  explanatory  of  this  general  principle,  the  next  sec- 
tion states  the  rule  under  which  equity  will  not  relieve,  thus :  "  If 
the  party,  by  reasonable  diligence,  could  have  had  knowledge  of 
the  truth,  equity  will  not  relieve ;  nor  will  the  ignorance  of  a  fact, 
known  to  the  opposite  party,  justify  an  interference,  if  there  has 
been  no  misplaced  confidence,  nor  misrepresentation,  nor  other 
fraudulent  act."  It  is  not  contended  here  that  the  land  which  was 
sold  was  not  advertised.  It  is  not  complained  that  the  sale  was 
not  fair  and  r^ular.  It  is  not  disputed  that  there  was  another  bid- 
der. Then,  although  Keith  knew  the  fact  that  the  thirty-four  acres 
of  land  were  not  included  in  the  advertisement  and  were  not  sold, 
under  this  plain  provision  of  our  law,  equity,  in  the  absence  of  a 
breach  of  duty  on  the  part  of  Keith,  would  not  relieve.  The  law 
prescribes  that  the  property  of  a  defendant  shall  not  be  sold  under 
process  without  due  and  ample  notice.  This  notice  is  accessible  to 
all,  and  certainly  diligence  on  the  part  of  Brewster  demanded  that 
he  should  see  that  the  process  which  issued  at  his  instance  was  be- 
ing properly  enforced.      If  he  did  not  exercise  that  diligence,  it 
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could  have  been  the  fault  of  no  one  but  himself.  In  a  well-con- 
sidered case,  the  principle  of  law  which  we  are  now  considering, 
and  which  is  universally  applicable,  was  applied  by  the  Court  of 
Chancery  of  New  Jersey  (Parkhurst  v,  Cory,  11  N.  J.  Eq.  233), 
where  it  was  held  that  "  The  fact  that  a  party  to  a  suit,  who  is  en- 
titled to  the  surplus  money  on  a  sale  of  the  mortgaged  premises,  is 
so  far  deprived  of  his  eyesight  as  not  to  be  able  to  read  a  news- 
paper, and  allies  that  on  this  account  he  did  not  see  the  advertise- 
ment of  the  sale,  and  that  in  consequence  of  his  absence  from  the 
sale  the  property  was  sold  at  a  sacrifice,  is  not  a  ground  for  the 
court's  ordering  a  resale  of  the  property."  In  the  case  of  Alexan- 
der V.  Herring,  54  Oa.  200,  in  applying  this  principle  this  court 
ruled  that  "  A  purchaser  of  property  at  administrator's  sale,  who 
has  failed  to  comply  with  the  terms  of  sale,  and  who  is  sued  for  the 
'deficiency  of  the  proceeds  of  a  second  sale,'  can  not  set  up  as  a 
reason  for  his  non-compliance  that  the  property  (a  city  lot)  was  sold 
by  the  front  foot,  and  that  he  made  a  mental  mistake  as  to  what 
his  bid  would  amount  to."  In  the  case  of  Ahbott  v.  Dermott,  34 
Oa.  227,  it  was  tersely  ruled  that  ''Ignorance  of  fact  is  no  cause 
for  rescinding  a  contract."  Chief  Justice  Lumpkin  in  the  opinion 
declared :  *'  And  such  was  the  doctrine  of  the  law  before  the  Code." 
In  the  case  of  Bedtoine  v.  McAfee,  101  Oa,  704,  this  court,  in  the 
application  of  this  principle,  said,  through  Mr.  Justice  Atkinson, 
"  Courts  of  equity  grant  relief  only  in  favor  of  the  diligent ;  and  this 
court  has  uniformly  held  that  equity  does  not  relieve  from  a  judg- 
ment which  could  have  been  prevented  but  for  the  negligence  of 
the  complaining  party,"  for  which  proposition  he  cites  a  number 
of  the  prior  decisions  of  this  court.  It  is  not,  however,  necessary 
to  multiply  authorities  to  sustain  the  correctness  of  the  funda- 
mental rule  declared  in  our  code  as  above  set  out.  Does  not  the 
petitioner  by  his  own  all^ations  and  proof  come  under  this  rule  ? 
As  we  have  endeavored  to  show,  there  was,  under  the  evidence  in 
this  case,  no  fraud,  either  of  the  sheriff  or  of  Keith,  which  caused  the 
petitioner's  mistake.  That  mistake  was  one  of  fact — that  is,  that 
the  particular  parcel  of  land  was  not  advertised  and  sold  with  the 
other  parcel.  Whether  it  was  or  was  not  coidd  readily  have  been 
seen  and  ascertained  by  him  on  an  examination  of  the  advertise- 
ment, and  by  the  announcement  at  the  sale.  As  a  prospective 
purchaser,  he  could  have  ascertained  the  fact  by  reading  the  adver- 
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tisement  or  attending  to  the  reading  of  it,  or  by  the  announcement 
of  the  sheriff  when  the  property  was  offered  for  sale.  His  failure 
to  do  so  is  attributable  to  himself  alone,  and,  having  been  n^ligent, 
he  can  not  invoke  the  aid  of  a  court  of  equity  to  counteract  the 
effect  of  his  own  want  of  diligence.  If  his  mistake  occasioned 
loss,  he  has  only  himself  to  blame ;  and  it  is  our  opinion  that  the 
verdict  was  not  authorized  by  the  evidence. 

Judgment  reversed.     All  the  Justiees  concurring. 


Lacewell  V,  Downey. 


OoBB,  J.  There  was  no  error  in  admitting  evidence.  The  evidence  authorized 
the  verdict ;  and  the  court  did  not  abuse  its  discretion  in  overruling  the  mo- 
tion for  a  new  trial.  Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  14,  — Decided  NoTember  9, 1901. 

Ck)mplaint.     Before  Judge  Fite.     Gordon  superior  court.    May 
14,  1901. 

W.  E.Mann  and  J.  B,  Terry,  for  plaintifif. 
K  J,  &  J.  McCamy,  for  defendant. 


SOUTHERN    RAILWAY  CO.  v,  GRESHAM,  by  next  friend.      ^V« 

fust* 

L  Even  if  an  ansvrer  to  a  petition  admite  sufficient  facte  to  entitle  the  plaintiff        I  ii4    183 
prima  facie  to  a  recovery,  it  is  not  erroneous  to  refuse  to  allow  the  defendant        nag**^ 

to  open  and  conclude  the  argument,  when  no  request  to  do  so  is  presented  

until  after  the  testimony  on  both  sides  has  been  closed. 

2.  It  is  erroneous  for  a  trial  judge  to  charge  the  jury  upon  issues  not  made 
by  the  pleadings  or  evidence  in  the  case  on  trial ;  and  where  this  is  done, 
when  the  evidence  is  conflicting  on  the  Issues  really  involved,  in  a  way  which 
may  mislead  the  jury,  it  is  cause  for  a  new  trial.  Where  the  questions 
raised  were  whether  the  conductor  or  other  authorities  on  a  railroad-train 
had  improperly  arrested,  misused,  and  maltreated  the  plaintiff,  and  no  ques- 
tion as  to  the  propriety  or  impropriety  of  ejecting  him  from  the  train  was, 
under  the  evidence,  involved,  a  charge  which  Injected  this  Issue  into  the  case 
was  erroneous. 

8.  Where,  in  the  trial  of  a  case,  evidence  has  been  introduced  tending  to  show 
that  mental  and  physical  pain  has  resulted  from  the  wrongful  act  to  recover 
damages  for  which  the  action  was  instituted,  it  is  not  error  to  instruct  the  jury 
that  there  is  no  fixed  rule  for  computing  damages  of  this  nature,  but  that  the 
>  are  left  to  the  enlightened  conscience  and  intelligence  of  impartial  jurors. 
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4.  An  attempt  to  steal  a  ride  by  concealing  one^s  self  on  a  moving  train  of  cars 
is  a  misdemeanor,  and  the  conductor  is  by  law  auUiorized  to  cause  a  person 
guilty  thereof  to  be  arrested.  Where  in  a  given  case  the  conduct  of  the 
panenger  is  such  as  to  afford  reasonable  ground  and  probable  cause  for  be- 
lieving that  one  is  violating  this  law,  his  arrest  by  the  conductor  does  not 
render  the  railroad  company  liable,  although  it  be  shown  Uiat  the  person  was 
not,  as  a  matter  of  fact,  violating  or  attempting  to  violate  the  statute. 

(a)  The  court  erred  in  refusing  a  request  to  charge  the  above  legal  proposition. 

(h)  There  was  in  the  present  case  sufficient  evidence  to  find  Uiat  the  plaintiff  was 
actually  violating  the  law  in  this  regard.  Though  attempt  at  concealment  is 
one  of  the  essential  elements  of  the  offense,  there  is  in  the  record  sufficient 
evidence  to  establish  the  fact  that  the  plaintiff  attempted  to  conceal  himself 
on  the  train. 

6.  The  refusal  to  give  in  chaige  the  other  requests  specified  was  not  error. 

6.  The  point  that  the  trial  court  was  without  jurisdiction  is,  certainly  as  to  some 
of  the  alleged  causes  on  which  the  right  of  recovery  is  predicated,  without 
merit ;  and  not  having  been  raised  by  a  proper  plea  or  motion  in  the  court 
below,  will  not  be  considered  when  presented  in  this  court  as  a  meritorious 
ground  for  a  new  trial. 

Argued  October  15,— Decided  NoTember  9, 1901. 

Action  for  damages.  Before  Judge  Reece.  City  court  of  Floyd 
county.     February  2,  1901. 

Shumate  &  Maddox  and  Harris ^  Chamlee  &  Harris ,  for  plain- 
tiff in  error.    Fouchi  &  FoiLchi  and  McHenry  &  Maddox^  contra. 

Little,  J.  Gresham,  by  his  next  friend,  brought  suit  against 
the  railroad  company  for  injuries  he  claims  to  have  sustained  by 
the  wrongful  action  of  certain  employees  of  the  company.  The  ac- 
tion was  seemingly  instituted  to  recover  damages  for  a  malicious 
arrest  and  malicious  prosecution,  and  for  abuse  of  the  person  of 
plaintiff  while  under  arrest.  There  was  a  general  denial  of  the  al- 
legation that  plaintiff  was  maltreated  while  under  arrest,  and  an 
admission  of  the  arrest  and  a  justification  of  the  same,  on  the 
grounds,  that  the  plaintiff  was  violating  one  of  the  statutes  of  this 
State  in  attempting  to  steal  a  ride  upon  the  train,  and  that  the 
prosecution  was  with  probable  cause  and  in  reasonable  time.  Hence, 
a  material  question  was  whether  the  plaintiff  was  stealing  a  ride  on 
the  train  of  the  company  or  not.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $2,000.  The  company  made  a  mo- 
tion for  a  new  trial  on  a  number  of  grounds.  Those  alleging  that 
the  verdict  was  contrary  to  the  evidence,  without  evidence  to 
support  it,  contrary  to  law,  and  excessive  in  amount,  are  not  dealt 
with  here,  because,  under  the  rulings  made,  the  case  must  be  again 
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tried.  The  evidence  is  voluminous,  and,  for  the  reason  above  stated, 
it  is  not  necessary  that  it  should  be  reported.  Other  than  the  gen- 
eral grounds  of  the  motion,  the  questions  raised  in  the  application 
for  a  new  trial  are  dealt  with  in  the  headnotes  above,  and  need  no 
elaboration  to  establish  the  principles  which  they  contain.  They 
are  suffieiently  full  to  give  direction  at  another  trial  on  the  points 
of  law  to  which  they  apply,  and  cover  a  consideration  of  the  errors 
assigned,  other  than  those  with  which  it  is  not  now  necessary  to 
deal  Judgment  reversed.     All  the  Jtcstices  concurring. 


\m  id 
PEOPLES  SAVINGS  BANK  v,  SMITH  &  COMPANY.         }^-M 

114  loO 
123  360| 

1.  Viewed  in  the  light  of  the  pleadings  filed  in  the  present  case,  the  verdict  of     '-  ' 
the  jury  was  not  void  for  uncertainty. 

2.  When  the  holder  of  a  promissory  note  surrenders  to  the  maker  tliereof  col- 
laterals giyen  to  secure  its  payment,  in  order  that  the  latter  may  sell  the  same 
and  apply  the  proceeds  to  the  payment  of  his  indebtedness,  the  relation  of 
principal  and  agent  exists  between  them,  in  so  far  as  third  persons  are  con- 
cerned. It  follows  that  where  the  maker  of  the  note  subsequently  reports  that 
he  has  sold  the  collaterals  to  a  partnership  of  which  he  is  a  member,  and,  re- 
lying upon  this  representation,  his  principal  accepts  as  the  proceeds  of  the  col' 
laterals  a  promissory  note  executed  in  the  name  of  the  partnership,  it  can  not 
be  held  liable  thereon  if,  in  point  of  fact,  it  never  became  the  purchaser  of 
the  collaterals  or  derived  any  benefit  therefrom.  The  principal  had,  or  was, 
in  law,  chargeable  with,  knowledge  of  all  facts  known  by  the  agent. 

Z.  That  a  partnership  may  frequently  have  drawn  checks  against  its  funds  in  bank 
for  the  purpose  of  dischaxging  the  individual  debts  of  its  members  would  not 
constitute  such  ^*  a  course  of  dealing  *^  as  would  justify  the  bank  in  assuming 
that  it  was  within  the  scope  of  the  partnership  business  to  pledge  its  credit 
and  give  its  promissory  note  in  satisfaction  of  a  debt  due  by  one  of  the  part- 
ners to  the  bank.  In  no  event  could  such  *  ^  a  course  of  dealing  ^*  be  set  up  by 
the  bank,  if  it  did  not,  as  matter  of  fact,  act  upon  the  faith  thereof. 

4.  That  the  court  may  have  committed  error  in  charging  the  jury,  or  in  refus- 
ing to  give  them  certain  instructions,  or  in  denying  to  the  losing  party  the 
right  to  open  and  conclude  the  argument,  affords  no  cause  for  ordering  a  new 
trial  when,  as  in  the  present  case,  the  verdict  returned  by  the  jury  was  de- 
manded by  the  evidence. 

Argaed  October  16,  —  Decided  November  9, 1901. 

Complaint.     Before  Judge  Reece.     City  court  of  Floyd  county. 
Pebraary  15,  1901. 

Fauehi  &  FovA^hi,  for  plaintiff  in  error. 

/.  Branham,  and  McHenry  &  Maddox,  contra. 
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Lumpkin,  P.  J.     The   Peoples  Savings  Bank  filed  in  the  city 
court  of  Floyd  county  a  petition  in  the  following  words :      "  The 
petition  of  the  Peoples  Savings  Bank,  a  corporation,  showeth :  Firsts 
that  Henry  G.  Smith  and  F.  H.  Rounsaville,  partners  using  the  firm 
name  and  style  of  Henry  G.  Smith  and  Company,  of  said  county^ 
are  indebted  to  the  petitioner  in  the  sum  of  three  hundred  and 
twenty-four  dollars  and  five  cents,  besides  interest,  upon  a  certain 
promissory  note,  a  copy  of  which  is  hereto  attached.     Second,  said 
Henry  G.  Smith  and  F.  H.  Rounsaville,  partners,  as  aforesaid,  [are] 
also  indebted  to  petitioner  in  the  sum  of  ten  per  cent,  upon  said 
principal  and  interest,  for  attorney's  fees  upon  said  note,  in  the 
event  of  the  filing  of  an  unsuccessful  defense  to  this  suit.     Third, 
said  amounts  of  principal,  interest,  and  attorney's  fees  are  due  and 
unpaid,  and  said  defendant  refuses  to  pay  the  same.     Wherefore 
petitioner  prays :      First,  judgment  against  said  defendant  for  the 
amounts  alleged  to  be  due.      Second,  that  process  may  issue  re- 
quiring said  defendant  to  be  and  appear  at  the  next  city  court  to 
answer  petitioner's  complaint.     Fouch^  &  Fouch^,  plaintiffs  attor- 
neys."     Attached  to  the  petition  was  a  copy  of  an  unconditional 
promissory  note,  purporting  to  have  been  signed  by  "  Henry  G. 
Smith  &  Co.,"  payable  to  the  First  National  Bank,  of  Rome,  Gra.^ 
and  indorsed  to  the  Peoples  Savings  Bank.     The  petition  was  served 
personally  upon  Henry  G.  Smith  and  F.  H.  Rounsaville.      The 
former  filed  no  defense.     The  latter,  on  September  11,  1900,  filed 
an  answer  denying  the  1st,  2d,  and  3d  paragraphs  of  the  petition. 
Subsequently  he  filed  an  amendment  in  the  following  words :   "  The 
defendant,  F.  H.  Roimsaville,  further  says  that  the  partnership  of 
H.  G.  Smith  &  Co.  is  not  liable  for  the  note  sued  on,  nor  is  he,  for 
the  reason  that  said  note  was  not  given  in  the  course  of  the  busi- 
ness of  the  partnership,  or  on  account  thereof,  but  the  same  waa 
given  for  the  individual  debt  of  H.  G.  Smith,  which  the  said  Smith 
owed  said  plaintiff  and  the  First  National  Bank  of  Rome,  and  that 
the  proceeds  of  said  note  were  so  applied ;  and  of  these  facts  the 
said  plaintiff  had  notice  at  the  time  said  transaction  took  place. 
J.  Branham,  def t's  atty."      Still  later,  Rounsaville  filed  another 
amendment  reading  thus:     "And  now  comes  the  defendant,  Fred. 
H.  Rounsaville,  and  withdraws  so  much  of  his  plea  filed  on  the 
11th  of  September,  1900,  as  denies  the  allegations  contained  in  the 
third  paragraph  of  the  petition,  and  admits  that  the  note  sued  on 
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was  signed  in  the  firm  name  by  Henry  G.  Smith,  during  the  exist- 
ence of  the  partnership  of  Henry  G.  Smith  &  Co.,  and  that  the 
plaintiff  was  the  holder  and  owner  of  the  note  sued  on  at  the  time 
this  suit  was  brought.  J.  Branham,  McHenry  &  Maddox,  att'ys 
for  Rounsaville."  The  case  went  to  trial  on  these  pleadings,  and 
the  jury  returned  the  following  verdict:  "We,  the  jury,  find  for 
the  defendant."  Thereupon  the  plaintiff  made  a  motion  for  a  new 
teial,  which  iwas  overruled,  and  it  excepted. 

1.  One  of  the  grounds  of  this  motion  was  as  follows :  "  Because 
the  verdict  is  contrary  to  law,  in  that  it  fails  to  find  for  the  plain- 
tiff against  either  of  the  defendants,  and  is  uncertain  as  to  which 
defendant  the  finding  is  for.''     A  consideration  of  this  ground  in- 
volves a  coustruction  of  the  pleadings,  which  present  a  fair  illus- 
Uudon  of  the  difficulty  and  embarrassment  with  which  this  court 
is  too  frequently  confronted.      It  is  remarkable,  to  say  the  least, 
that  the  plaintiff  should  complain  of  a  verdict  in  favor  of  •*  the  de- 
f^dant,"  for  the  reason  stated,  when  its  own  petition  alleged  that 
"said  defendant  refuses  to  pay  "the  promissory  note  declared  upon, 
and  prays  for  process  requiring  "  said  defendant  "to  appear  and  an- 
swer its  complaint.     In  view  of  this  averment  and  prayer,  and  of 
the  isiCt  that  the  note  sued  on  was  executed  in  the  name  of  Henry 
G.  Smith  &  Co.,  a  partnership,  with  the  name  of  Rounsaville  no- 
where appearing  thereon,  we  are  forced  to  the  conclusion  that  it 
was  the  intention  of  the  pleader  to  bring  an  action  against  the  part- 
nership itself,  and  not  against  the  individuals  composing  it.     It 
would  seem,  also,  that  the  counsel  managing  the  defense  thought 
they  were  called  upon  to  meet  an  action  of  such  a  character ;  for 
while  the  original  answer  and  both  amendments  were  filed  in  the 
name  of  Rounsaville  as  "  defendant,"  these  pleadings  set  up  a  de- 
fense which  could  be  appropriately  made  only  by  the  partnership 
itself,  and  disclose  a  purpose  on  the  part  of  Rounsaville  to  file  a  de- 
fense in  its  behalf  which,  if  successfully  established,  would  neces- 
sarily protect  him  also.     At  any  rate,  the  plaintiff  did  not  demur 
to  the  answer  as  amended,  but  treated  it  as  responsive  to  the  peti- 
tictti, and  allowed  the  case  to  be  tried  upon  the  theory  that  the  "de- 
fendant" therein  referred  to  had  duly  appeared  and  made  answer 
to  the  complaint  which  it  set  forth. 

As  Henry  G.  Smith  filed  no  answer,  and  as  the  note  sued  on  was 
an  unconditional  contract  in  writing,  there  certainly  was  no  issue  to 
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be  passed  upon  by  the  jury  as  between  him  and  the  plaintiff,  even  if 
its  petition  was  such  as  to  warrant  a  judgment  being  taken  against 
him  individually  as  a  partner.  Under  these  circumstances,  the  best 
we  can  do  with  such  loose  and  indefinite  pleadings  is  to  hold,  as  we 
do,  that  the  issue  the  jury  was  called  upon  to  try  was  whether  or 
not  the  partnership  of  Henry  G.  Smith  &  Co.  was  liable  to  the 
plaintiff  upon  the  note  sued  on.  Our  conclusion  therefore  is,  that 
the  verdict  in  favor  of  ''the  defendant"  should  not  be  treated  as 
void  for  uncertainty. 

2.  A  careful  examination  of  the  brief  of  evidence  convinces  us 
that  this  case,  viewed  in  the  light  of  facts  as  to  which  there  was  no 
dispute,  falls  within  the  principles  announced  in  the  second  head- 
note,  the  correctness  of  which  is  not  open  to  serious  question,  and 
which  are  supported  by  the  decision  in  Brohston  v.  Penniman,  97 
Ga,  527.  These  facts  required  a  verdict  against  the  plaintiff.  It 
was  conceded  that  the  savings  bank  had  knowledge  of  all  the  facts, 
respecting  the  note  sued  on,  which  the  National  Bank  knew,  or 
with  knowledge  of  which  the  latter  was  chargeable,  when  the  former 
took  that  note. 

3.  The  court  rejected  certain  evidence  tending  to  show  it  was 
the  custom  of  the  firm  of  Henry  G.  Smith  &  Co.  to  draw  checks 
against  its  deposit  in  the  First  National  Bank  in  payment  of  debts 
due  by  the  individual  members  of  the  firm.  This  evidence  was  of- 
fered for  the  purpose  of  showing  that  there  had  been  such  a  course 
of  dealing  between  the  partnership  and  that  bank  as  to  justify  the 
latter  in  assuming  that  it  was  within  the  scope  of  the  partnership 
business  to  give  promissory  notes  in  satisfaction  or  settlement  of  the 
individual  indebtedness  of  its  members.  We  are  clearly  of  the 
opinion  the  evidence  was  properly  rejected,  and  have  undertaken 
in  the  third  headnote  to  formulate  our  view  of  the  law  governing 
this  matter.  We  assume  that  what  is  there  laid  down  will  be 
readily  accepted  as  sound  doctrine,  and  do  not  feel  called  upon 
to  submit  any  argument  in  support  thereof.  However  this  may 
be,  the  evidence  was  properly  rejected,  for  the  reason  that  it 
clearly  appears  from  the  uncontroverted  evidence  that  the  action 
of  the  bank  in  accepting  the  note  sued  on  was  not  predicated 
upon  any  such  allied  course  of  dealing. 

4.  Error  is  also  assigned  upon  certain  instructions  given  to  the 
jury,upon  the  refusal  of  the  court  to  give  in  charge  certain  requests 
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predeoted  in  iwriting,  and  upon  its  ruliog  that  the  plaintiff  was  not 
entitled  to  open  and  conclude  the  argument  before  the  jury.  It  would 
be  unprofitable  to  deal  with  any  of  the  questions  thus  presented ;  for, 
as  stated  above,  a  verdict  in  favor  of  the  defendant  was  demanded 
by  the  evidence,  and  this  being  so,  the  finding  of  the  jury  should 
be  allowed  to  stand,  even  if  the  court  did,  as  contended,  commit  er- 
ror in  making  the  rulings  just  referred  to. 

Judgment  affirmed.     All  the  Justices  concurring. 


Maxwell  v.  Brown. 


LiTTLB,  J.  Under  the  facts  shown  in  the  record,  and  the  explanatory  note  of 
the  judge,  it  can  not  be  ruled  that  he  abused  the  discretion  with  which 
he  IB  inTested,  in  refusing  to  set  aside  the  judgment  on  the  implication  of  the 
defendant.  Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  16,  —  Decided  NoTember  0, 1901. 

Motion  to  set  aside  judgment.      Before  Judge  Henry.     Flojd 
superior  court.      March  21,  1901. 

G.  A.  H,  Harris  &  Son  and  R.  L.  Chamlee,  for  plaintiff  in  error. 
BovoeU  it  Bowell,  contra. 


SMITH  V.  GEOKGIA  LOAN  AND  TflUST  COMPANY. 

While  inadequacy  of  price  at  a  sheriff's  sale  will  not,  of  itself,  be  a  sufficient 
groimd  to  set  aside  the  sale,  yet  when  it  is  grossly  inadequate  and  is  connected 
with  fraud,  mistake,  misapprehension,  surprise,  or  other  circumstances  which 
tend  to  bring  about  such  inadequacy,  to  the  injury  of  parties  interested,  the 
sale  win  be  set  aside  by  a  court  of  equity.  When,  therefore,  upon  a  day  of 
sale  counsel  for  the  plaint! ft  in  execution  and  also  the  defendant  therein  re- 
quested the  sheriff  not  to  expose  the  property  for  sale  until  a  certain  agree- 
ment had  been  executed  by  the  plaintiff  and  Uie  defendant,  and  the  sheriff 
assented  to  the  request,  but  subsequently,  through  mistake  or  misapprehen- 
aioD,  sold  the  property,  worth  from  92,000  to  93,000,  before  the  agreement 
was  executed  and  before  the  parties  arrived  at  the  place  of  sale,  for  the  sum  of 
#40,  the  inadequacy  was  so  gross  as  to  authorize  a  court  of  equity  under  the 
circumstances  to  set  it  aside.  This  is  true  although  Uie  purchaser  at  such  sale 
was  not  in  fault  and  had  no  notice  oT  any  irregularity,  for  by  purchasing  he 
sal^ected  himself  to  the  power  of  the  court,  upon  a  proper  showing,  to  set 
aade  the  sale  upon  equitable  terms. 

Argued  October  tS,— Decided  NoTember  9, 1901. 
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Equitable  petition.  Before  Judge  Henry.  Floyd  superior  court. 
April  15,  1901. 

Hoisted  Smith,  for  plaintiff  in  error,  cited:  Civil  Code,  §§  5454, 
3549 ;  SvJlivan  v.  ffeamden,  11  Ga.  296  (2) ;  Brooks  v.  Rooney,  Id. 
424  (6),  (7),  423  (5)  \  Solomon  v.  Peters,  Zl  ,0a.  255;  Van  Dyke  v. 
Martin,  53  Oa,  221  \  Ounn  v.  Slaughter,  83  Oa,  124  (3);  Oonley 
V.  Redvyine,  109  Ga,  640,  644,  and  citations ;  Johnson  v.  Dooly, 
72  Ga,  301;  Fears  v.  State,  102  6?a.  284;  ^orftw  v.  HaU,  Id.  49. 

i>ea?i  &  Dean,  contra,  cited :  1  Freeman,  Executions  (3d  ed.), 
§  108;  Rorer,  Jud.  Sales  (2d  ed.),  §§  1087,  1095 ;  Lawyers'  Co-op- 
erative  Pub.  Co.  v,  Bennett,  34  Fla.  302 ;  Jackson  v,  Anderson,  4 
Wend.  474;  Morgan  v.  People,  59  DL  58;  Jones  v.  Hurst,  91  Oa. 
338,  s.  c.  95  Ga,  286. 

Simmons,  C.  J.  From  the  plaintiff's  petition  it  appears  that  Ayer 
borrowed  from  the  Georgia  Loan  and  Trust  Company  a  certain 
sum  of  money  ^and  gave  it  a  security  deed.  Ayer  being  unable  to 
pay  the  money  when  the  debt  became  due,  the  company  brought 
its  action  on  his  note  and  obtained  judgment  for  $1,700.  It  filed 
in  the  clerk's  office  a  deed  conveying  the  land  back  to  Ayer,  as  pro- 
vided by  the  code,  and  had  the  sheriff  to  levy  upon  the  same  as 
Ayer's  property.  This  land  was  worth  about  $1,500  and  had  on 
it  a  growing  crop  worth  nearly  as  much.  On  the  day  the  property 
was  to  be  sold  by  the  sheriff,  Ayer  made  to  the  attorneys  for  the 
company  a  proposition  which  they,  after  telephoning  to  their 
client,  whose  residence  was  200  miles  away,  accepted.  It  seems 
to  have  been  necessary  for  them  to  go  to  the  telephone  exchange  to 
converse  with  the  proper  parties.  Before  leaving  for  the  exchange 
they  notified  the  sheriff  of  their  purpose  in  going,  and  requested 
and  instructed  him  not  to  sell  the  property  until  their  return.  Their 
client  agreeing  to  the  proposition  made  by  Ayer,  they  returned 
to  the  court-house  in  front  of  which  the  sale  was  to  be  had,  and 
commenced  to  reduce  the  agreement  to  writing.  The  sheriff  en- 
tered the  room  and  inquired  if  they  were  ready  for  the  sale  to  pro- 
ceed. They  informed  him  that  they  were  not  quite  ready,  and  asked 
him  to  hold  the  sale  off  until  he  had  finished  selling  all  the  other 
property  advertised  for  sale  on  that  day.  This  he  agreed  to  do.  A 
few  minutes  later  and  unknown  to  plaintiffs  counsel,  Ayer  went 
out  and  said  to  the  sheriff:     "When  you  get  ready  to  sell,  get 
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through  as  quick  as  possible ;  thej  are  going  to  buy  it  in  and  I  will 
get  it,  and  I  don't  want  the  commissions  run  up  on  me"  The  agree- 
ment, by  which  the  company  was  to  bid  in  the  property  and  allow 
Aver  to  hold  it  on  certain  terms,  was  reduced  to  writing  and  executed. 
Counsel  for  the  company  then,  within  fifteen  or  twenty  minutes 
from  the  time  the  sheriff  had  last  agreed  to  hold  the  sale,  went 
to  the  court-house  door  and  were  informed  that  the  sheriff  had 
sold  the  property  to  Mr.  Smith  for  $40.  At  tins  time  the  sheriff 
had  not  finished  making  his  other  sales,  but  was  proceeding  with 
them.  Counsel  for  the  company  would,  if  the  property  had  not 
been  sold  before  their  arrival,  have  bid  for  it  the  amount  of  their 
judgment.  They  immediately  proposed  to  the  purchaser  that  the 
sale  be  opened,  but  he  declined  to  consent  to  this.  They  then  re- 
quested the  sheriff  to  open  the  sale  so  as  to  give  them  an  oppor- 
tmiity  to  bid,  but  this  he  decUned  to  do  without  the  consent  of  the 
purchaser.  The  trust  company  thereupon  filed  its  equitable  peti- 
tion, reciting  the  above  facts,  and  praying  that  the  sale  be  set  aside 
on  the  ground  of  gross  inadequacy  of  price  and  of  the  mistake  or 
misapprehension  of  the  sheriff,  and  for  the  appointment  of  a  receiver 
to  take  charge  of  the  land  and  of  the  growing  crops  until  the  further 
order  of  the  court.  To  this  petition  the  purchaser  demurred.  The 
demurrer  contained  27  grounds.  These  grounds,  boiled  down  to 
their  last  analysis,  amounted  to  but  two:  that  there  was  no  equity 
in  the  petition,  because  the  facts  set  out  were  not  such  as  to  au- 
thorize a  court  of  equity  to  set  the  sale  aside,  mere  inadequacy  of 
price  being  the  only  ground  for  such  action  ;  and  that,  even  if  there 
was  sufficient  cause  shown  for  setting  aside  a  sale  as  among  the 
parties,  the  defendant  was  Mrithout  knowledge  or  notice  of  any  ir- 
regularity, and  was  himself  free  from  fault,  and  equity  would  not 
interfere  with  his  rights.  The  demurrer  was  overruled,  and  the 
purchaser  excepted. 

Our  Civil  Code,  §  3549,  declares  that  "  Inadequacy  of  price  is 
no  ground  for  rescission  of  a  contract  of  sale,  unless  it  is  so  gross 
as  combined  with  other  circumstances  to  amount  to  a  fraud."  Any 
one  who  will  read  the  facts  above  recited  will  declare  without  hesi- 
tation that  the  price  paid  for  this  property  was  grossly  inadequate. 
A  tract  of  land  worth,  according  to  the  allegations  of  the  petition, 
$1,500,  with  a  crop  upon  it  worth  as  much,  was  bid  in  by  the 
plaintiff  in  error  for  $40,  about  1/75  of  its  real  value.    The  inade- 
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quacj  is  such  as  to  shock  the  moral  sense.  If  the  sale  stands,  it 
deprives  the  plaintiff  in  execution  of  $1,700  less  $40,  the  price  paid 
by  the  purchaser;  and  it  deprives  the  defendant  in  execution  of  all 
of  his  property  and  leaves  the  execution  still  standing  against  him 
with  a  credit  of  only  $40  thereon.  A  majority  of  the  courts  hold 
that  mere  inadequacy  of  price  is  not  alone  sufficient  ground  for 
setting  aside  a  sale,  though  all  seem  to  hold  that,  where  the  inade- 
quacy is  gross,  they  will  take  hold  of  any  fraud,  irregularity,  misap- 
prehension, or  surprise,  to  hold  the  sale  void.  While  the  code  sec- 
tion cited  above  does  not  declare  what  are  the  "  other  circumtances," 
or  give  any  illustrations  as  to  what  such  circumstances  might  be,  we 
are  satisfied,  from  a  careful  reading  of  the  authorities  upon  this  sub- 
ject, that  this  section  means  what  we  have  stated  other  courts  have 
held  to  be  the  law.  It  merely  announces  the  abstract  principle, 
and  we  must  resort  to  decided  cases  and  text-books  to  ascertain  the 
meaning  of  the  words  "other  circumstances."  We  think  the  author- 
ities are  uniform  that  where  there  is  gross  inadequacy  of  price,  any 
circumstances  such  as  fraud,  mistake,  misapprehension,  surprise,  or 
anything  else  which  conduces  to  the  inadequacy  of  price,  will  be 
held  to  invalidate  the  sala  Thus,  in  litteU  v.  Zuntz,  2  Ala.  256, 
the  court  held  that  an  epidemic  of  yellow  fever  in  the  city  where 
the  sale  was  held,  which  had  caused  the  defendant  to  leave  the  city 
and  be  absent  from  the  sale,  was  sufficient  cause  for  setting  the  sale 
aside  when  the  price  was  grossly  inadequate.  Other  courts  have 
held  that  a  violent  storm  which  prevented  bidders  from  attending 
the  sale  was  sufficient  cause  for  setting  aside  a  sale  at  which  the 
amount  bid  was  grossly  inadequate.  Sales  have  been  set  aside  be- 
cause of  a  grossly  inadequate  price  in  connection  with  misappre- 
hension as  to  the  time  when  the  sale  was  to  take  place,  with  fraud 
on  the  part  of  the  plaintiff,  who  dissuaded  persons  from  bidding,  or 
violated  his  agreement  to  postpone  the  sale,  or  by  himself  or 
through  his  attorneys  misrepresented  the  defendant's  title,  Mrith  ac- 
cident, with  mistake,  or  with  other  insularity  which  is  shown  to 
have  operated  injuriously  against  the  complainant's  interest.  For 
these  and  other  illustrations  see  2  Freeman,  Ex.  (3d.  ed.)  §  308. 
Of  course  in  all  these  cases  it  must  appear  that  the  party  moving 
to  set  the  sale  aside  did  nothing  to  produce  the  irregularity.  In 
the  case  now  under  consideration  the  plaintiff  in  the  equitable  pe- 
tition seems  to  have  been  entirely  free  from  fault.     Its  counsel  di- 
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lected  the  sheriff  not  to  sell  at  the  time  he  did  sell.     Counsel  had 
the  light  to  give  this  direction,  and  the  sheriff  should  have  obeyed 
it.    The  sheriff  was  given  good  and  suflBcient  reasons  why  the  re- 
quest was  preferred.     Counsel  for  the  plaintiff  were  attempting  to 
make  an  arrangement  whereby  the  defendant  in  execution  could 
pay  a  part  of   the  judgment  and  yet  remain  in  possession  of  the 
premises  if  the  plaintiff  in  execution  bought  in  the  property  at  the 
sale.     The  sheriff,  through  mistake,  misapprehension  or  inadver- 
tence (perhaps  induced  by  what  Ayer  said,  that  when  he  got  ready 
to  sell,  to  sell  quickly),  sold  the  property  at  a  time  he  was  directed 
not  to  sell  and  when  the  plain tiflTs  counsel  were  not  present;  and 
for  this  reason,  the  plaintiff  asserts,  it  was  possible  for  the  purchaser 
to  bid  in  the  property  for  so  small  an  amount.    As  before  remarked, 
the  action  of  the  sheriff  injuriously  affected  not  only  the  plaintiff 
in  execution,  but  the  defendant  in  execution  also.      In  Lawyers' 
Co-operative  Pub.  Co.  v.  Bennett,  34  Fla.  302,  it  appeared  that  the 
plaintiff's  counsel  had  directed  the  sheriff  not  to  sell ;  the  sheiiff 
left  the  county  on  a  visit,  leaving  the  execution  in  the  hands  of  his 
deputy,  without  telling  the  latter  of  the  instructions  he  had  re- 
ceived ;  and  the  deputy  sold  the  property  for  a  grossly  inadequate 
j-rice.     The  court  set  the  sale  aside,  although  the  purchaser  was  a 
stranger  and  free  from  fault.     This  case  seems  to  be  cited  approv- 
ingly in  1  Freeman,  Ex.  §  108. 

It  may  be  argued  that  the  section  of  the  code  which  is  cited  above 
applies  only  to  contracts  for  private  sales ;  but  in  Parker  v.  Glenn, 
72  Ga.  637,  this  court  held  that  there  was  no  reason  why  the  code 
section  under  discussion  should  not  be  applied  to  execution  sales  as 
welL  Taking  all  the  facts  together,  it  is  manifest  to  us  that  the  judge 
diii  not  err  in  overruling  the  demurrers  based  on  this  ground.  See, 
generally,  as  to  inadequacy  of  price  as  affecting  judicial  sales,  12 
Enc.  PL  &  Pr.  93  et  seq. 

But  it  was  argued  by  counsel  for  the  plaintiff  in  error  that  the 

court  should  not  set  aside  the  sale  in  the  present  case,  because  the 

purchaser  had  no  knowledge  or  notice  of  any  irregularity,  and  was 

not  in  any  way  connected  with  the  mistake,  misapprehension,  or 

inadvertence  of  the  sheriff.     Our  Civil  Code,  §  5427,  declares  that 

"Courts  have  full  power  over  their  officers  making  execution  sales, 

and  whoiever  satisfied  that  a  sale  made  under  process  is  infected  with 

fraud,  irr^ularity,  or  error  to  the  injury  of  either  party,  the  sale 

u 
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will  be  set  aside."  This  section  might  have  been  properly  cited  in 
the  preceding  argument,  but  we  cite  it  now  for  the  purpose  of  show- 
ing that  whoever  purchases  at  an  execution  sale  does  so  with  a 
knowledge  of  this  law,  and  when  he  bids  a  grossly  inadequate  price 
he  takes  the  risk  of  having  the  matter  brought  before  the  court  and 
the  sale  set  aside  for  fraud,  irr^ularity,  mistake,  surprise,  or  other- 
cause  mentioned  above.  Kirkpatrick  v.  Coming,  48  N.  J.  Eq.  302. 
If  on  the  final  trial  the  sale  should  be  set  aside,  the  decree  should 
provide  for  the  repayment  to  the  purchaser  of  the  amount  paid  by 
him  for  the  land. 

Jvdgment  ajfflrmed.     All  the  Justices  concurring. 


CITY  OF  ROME  v.  CHENEY. 

1.  Tlie  tmdispated  evidence  being  to  the  effect  that  the  sewer  in  which  the  plain- 
tiff ^s  minor  son  was  alleged  to  have  been  drowned  was  properly  constructed  and 
was  necessary  to  prevent  the  streets  and  private  property  from  being  dam- 
aged by  overflow  from  heavy  rains,  and  there  being  no  evidence  of  any  neg- 
ligence on  the  part  of  the  city  or  its  employees,  the  verdict  against  the  city 
was  contrary  to  law  and  the  evidence. 

2.  A  properly  constructed  drain  four  feet  wide  and  two  feet  deep,  made  for  the 
purpose  of  carrying  off  surface-water,  is  not  such  a  contrivance  as  would 
be  so  inviting  to  a  child  nine  years  old  that  the  city  would  be  liable  for  his 
death  by  drowning,  due  to  his  playing  in  the  drain  during  or  just  after  a  very 
heavy  rain. 

Argued  October  17,—  Decided  Norember  9,  1901. 

Action  for  damages.  Before  Judge  Henry.  Floyd  superior 
court.     April  24,  1901. 

Hahted  Smith  and  Alexander  &  HUlyer,  for  plaintiff  in  error. 
Seaborn  Wright  and  Dean  <t  Dean,  contra. 

Lewis,  J.  Mrs.  Cheney  sued  the  City  of  Rome  for  $25,000  dam- 
ages on  account  of  the  death  of  her  nine-year-old  son,  upon  whom 
she  alleged  that  she  was  largely  dependent  for  a  support.  Her  pe- 
tition set  up  that  the  defendant  had  n^ligently  constructed  and 
permitted  to  remain  in  a  dangerous  condition  a  large  open  sewer 
on  the  edge  of  the  sidewalk  on  a  named  street  in  the  city,  which 
open  sewer  emptied  into  a  large  underground  covered  sewer  lead- 
ing to  the  Oostanaula  river ;  that  these  sewers  are  and  were  so  con- 
structed that  they  have  great  fall,  and  decline  rapidly  towards  the 
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river,  and  in  times  of  heavy  rains  great  volumes  of  water  flow  with 
great  rapidity  through  them  to  the  river,  and  that  at  the  point 
where  the  open  sewer  enters  the  underground  sewer  there  is  and 
was  a  large  hole,  which  the  city  left  with  no  bars  or  grating  or 
ottier  means  to  prevent  objects  or  bodies  from  being  washed  into 
the  underground  sewer;  all  of  which  facts  were  or  should  have 
been  known  to  the  defendant.  She  alleged  that  on  a  named  day, 
at  a  time  when  a  htevy  rain  was  falling  or  had  just  fallen,  and  a 
laige  volume  of  water  was  in  consequence  flowing  rapidly  down 
the  sewers,  her  minor  son,  while  walking  along  the  streets  of  the 
city,  fell  into  the  open  sewer  and  was  washed  through  the  hole  into 
the  underground  sewer  and  drowned.  The  petition,  after  setting 
forth  the  expectancy  and  the  capacity  to  labor  of  the  deceased  child, 
prayed  for  the  recovery  of  the  full  financial  value  of  his  life,  as 
above  set  out.  The  answer  of  the  defendant  was,  in  substance,  a 
general  denial  of  negligence  and  of  liability.  The  case  was  tried 
before  a  jury  and  a  verdict  rendered  for  the  plaintiff  for  $4,750 ; 
and  the  defendant's  motion  for  a  new  trial  being  overruled,  it  ex- 
cepted. The  evidence  showed  that  on  the  day  of  his  death,  just 
after  an  unusually  heavy  rain,  when  the  open  sewer  referred  to  in 
the  petition  was  swollen  with  a  large  volume  of  water,  Paul  Cheney, 
the  plaintiff's  son,  was  seen  wading  in  the  water  in  the  vicinity  of 
the  trap,  or  hole,  connecting  the  surface  sewer  with  the  under- 
ground sewer.  This  hole  was  directly  under  a  plank  walk  which 
bridged  the  open  sewer  at  a  street-crossing,  and  the  boy  was  seen 
to  get  down  into  the  water  from  this  plank  walk,  or  bridge,  and 
wade  about  in  the  water  which  filled  the  gutter.  The  current  of 
the  water  was  very  swift,  but  not  so  swift  as  to  prevent  him  and 
other  children  from  wading  about  in  the  stream.  Presumably  the 
plaintiff's  son  lost  his  footing  and  was  swept  into  the  open  hole  con- 
necting with  the  underground  sewer  and  drowned.  There  were  no 
eye-witnesses  to  the  occurrence,  but  the  child's  body  was  after- 
wards found  in  the  Oostanaula  river  near  the  mouth  of  the  sewer, 
and  his  umbrella  was  picked  up  near  where  he  had  been  seen  wad- 
ing in  the  water  of  the  open  sewer.  It  was  admitted  that  there 
were  no  bars  or  grating  of  any  sort  covering  the  hole  connecting  the 
two  sewers.  It  was  shown,  however,  that  the  sewers  were  properly 
constructed  and  properly  maintained,  and  were  necessary  to  the 
preservation  of  the  streets  of  the  city  and  the  private  property  of 
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its  citizens ;  and  it  was  also  shown  that  any  impediment  to  the 
flow  of  water  in  the  nature  of  bars  or  grating  over  the  hole  connect- 
ing the  two  sewers  would  have  resulted  in  the  grating  becoming 
clogged  with  mud,  rocks  and  trash,  causing  the  gutter  to  overflow 
in  times  of  heavy  rain  aad  do  serious  damage.  It  was  not  con- 
tended that  the  defendant  was  negligent  in  the  construction  or 
maintenance  of  the  sewer,  except  in  its  failure  to  provide  some  de- 
vice to  prevent  the  passing  of  solid  bodies  through  the  hole,  or  trap, 
connecting  the  open  Mrith  the  imderground  sewer. 

1.  Under  the  evidence  contained  in  the  record,  we  do  not  think 
that  the  plaintiff  was  entitled  to  a  recovery.  No  negligence  what- 
ever was  shown  to  have  been  committed  by  the  city  or  any  of  its 
employees.  The  failure  to  place  bars  or  grating  across  the  top  of 
the  trap  connecting  the  open  with  the  underground  sewer  was  ex- 
plained by  the  defendant  in  a  manner  entirely  relieving  it  from  any 
liability ;  for  it  was  proved  by  uncontradicted  expert  testimony  that 
such  a  device  would  have  obstructed  the  flow  of  the  surface-water 
and  caused  it  to  overflow  and  inflict  serious  damage  to  the  streets  of 
the  city  and  the  property  of  its  citizens.  If  these  witnesses  are  to 
be  believed,  not  only  was  the  city  not  negligent  in  keeping  the 
sewers  thus  open  and  unobstructed,  but  a  failure  to  do  so  would 
have  rendered  it  liable  to  property-owners  who  might  be  damaged 
by  an  overflow  of  water  in  times  of  heavy  rain.  See,  on  this  sub- 
ject, 10  Am.  &  Eng.  Enc.  L  (2d  ed.)  246;  2  Dillon,  Mun.  Corp. 
(4th  ed.)  §  980.  Certainly  the  city  could  not  be  charged  with  the 
duty  of  guarding  against  so  unusual  and  imlikely  an  occurrence  as 
the  washing  of  the  body  of  a  child  through  this  trap,  or  hole. 
There  was,  indeed,  evidence  tending  to  contradict  the  plaintiffs 
theory  of  the  accident,  and  to  show  that  it  was  impossible  for  the 
child's  body  to  have  been  washed  through  the  undergrovmd  sewer 
as  contended.  There  seems  to  be  grave  doubt  as  to  whether  the 
closed  sewer  was  large  enough  to  permit  of  the  passage  through  it 
of  the  body,  and  the  fact  that  there  were  few  marks  or  bruises  on 
the  body  when  found  in  the  river  gives  considerable  force  to  the 
contention  of  the  defendant  that  the  child  was  not  drowned  in  the 
sewer  but  immediately  in  the  river.  But  conceding,  for  the  sake  of 
the  argument,  the  correctness  of  the  plaintiffs  theory  as  to  the  man- 
ner in  which  her  son  lost  his  life,  we  are  not  prepared  to  hold  that  it 
was  the  duty  of  the  city  to  go  to  the  extent  of  rendering  itself  liable 
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tx)  civil  actions  for  damages,  in  order  to  exercise  the  more  watchful 
care  over  the  safety  of  children  who  might  play  in  the  gutters  af- 
ter a  heavy  rain,  a  care  which  we  think  devolves  more  upon  pa- 
rents than  upon  the  city.  To  entitle  the  plaintiff  to  recover  in  an 
action  of  this  sort,  it  must  clearly  appear  that  the  municipal  au- 
thorities were  guilty  of  negligence, and  that  this  negligence  was  the 
preponderating  cause  of  the  injury  inflicted.  See  Oaakins  v.  At- 
lanta, 73  Ga,  746 ;  Columbus  v.  Ogletree,  96  Ga.  178  (3) ;  and  many 
other  authorities  might  be  cited  to  the  same  effect.  As  has  been 
stated,  the  plaintiff  in  the  present  case  entirely  failed  to  prove  that 
the  city  had  been  negligent  in  any  particular,  or  had  violated  any 
duty  which  it  owed  to  her  or  her  minor  son. 

2.  It  appeared  that  the  gutter,  or  open  drain,  in  which  the  plain- 
tiff's son  was  last  seen  to  be  playing,  and  which  is  alleged  to 
have  been  partly  the  cause  of  his  death,  was,  ou  the  side  nearest 
the  sidewalk,  about  two  feet  deep.  On  the  other  side  the  bank  of 
the  gutter  was  irregular,  and  its  depth  varied  somewhat,  at  no 
point  being  more  than  two  feet.  Its  width  was  about  four  feet 
across  the  top,  and  something  less  in  the  bottom,  owing  to  the  slop- 
ing sides  of  the  drain.  In  no  possible  view  of  the  case  can  such  a 
drain  or  sewer  be  considered  as  a  device  that  would  be  naturally 
alluring  or  inviting  to  children  of  tender  years,  in  the  sense  and  to 
the  extent  that  the  city  would  be  liable  for  injuries  received  by 
children  playing  in  its  waters.  We  think  the  true  rule  upon  this 
subject  is  to  be  found  in  Clarke  v.  Richmond,  83  Va.  355,  5 
S.  K  369,  a  c€ise  which  in  many  respects  bears  a  strong  analogy 
to  the  one  now  before  us.  In  that  case  a  child  six  years  old,  while 
walking  ou  a  stone  coping  adjacent  to  the  sidewalk,  the  top  of  the 
coping  being  from  fifteen  inches  to  two  feet  high,  fell  into  an  exca- 
vation which  had  been  made  by  the  city,  receiving  injuries  for 
which  he  bi*ought  suit.  It  was  held  that  this  coping  was  not  an 
enticing  structure,  within  the  meaning  of  the  rule  which  holds  per- 
sons liable  for  damages  if  they  neglect  suitable  baniers  around  dan- 
gerous objects  near  the  streets  and  sidewalks,  likely  to  allure  chil- 
dren to  their  hurt.  In  the  course  of  the  opinion  the  court  uses  the 
following  language,  which^we  think  is  directly  applicable  to  the 
case  now  before  us:  "The  obligation  of  municipal  corporations  to 
erect  barriers  around  areas  adjoining  or  extending  into  its  sidewalks 
or  highways  grows  out  of  the  duty  which  rests  upon  municipal 
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corporations  to  maintain  their  streets  and  sidewalks  in  safe  condi* 
tion  for  those  who  may  be  rightfully  using  them,  whether  they  be 
grown  persons  or  children;  but  this  duty  can  not  be  held  to  extend 
to  the  protection  of  children  against  every  sudden  freak  that  may 
possess  them."  In  the  present  case,  as  has  been  seen,  the  sewer 
under  discussion  was  necessary  to  the  preservation  of  the  streets  of 
the  city,  and  the  private  property  of  its  citizens,  from  damage  by 
overflow  of  surface-water.  From  aught  that  appears  in  the  record, 
it  was  skillfully  cotstructed  and  carefully  maintained.  It  was  not 
shown  to  have  been  dangerous  in  and  of  itself;  and  the  fact  (as  ap- 
pears from  the  evidence)  that  children  frequently  waded  about  in 
it  when  it  was  full  of  water,  and  that  no  accident  had  ever  hap- 
pened to  them,  goes  far  to  disprove  the  contention  that  it  was  an 
alluring  attraction  fraught  with  peril  to  unwary  children.  No  at- 
tempt was  made  to  bring  home  to  the  city  authorities  notice  of  its 
alleged  dangers,  nor  was  it  proved  to  have  been  dangerous.  The 
defendant  rebutted  every  presumption  of  negligence  which  was 
raised  against  it;  and  we  hold  that  the  court  below  should  have 
granted  the  motion  for  a  new  trial  on  the  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence. 

Judgment  reversed.     All  the  Justices  concurring. 


Southern  Railway  Company  v.  James. 

ml^  SmiiONs,  C.  J.  Whether  a  case  will  be  reinstated  after  nonsuit  is  a  matter 
within  the  discretion  of  the  trial  judge,  and,  where  he  reinstates  the  case,  his 
discretion  will  not  be  interfered  with  unless  manifestly  abused.  Central  B. 
Co.  V.  Folds,  86  Ga.  42. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  18,— Decided  November  9, 1901. 

Action  for  damages.     Before  Judge  Beece.     City  court  of  Floyd 
county.     April  24,  1901. 

Shumate  &  Maddox,  and  Harris,  Chamlee  &  Harris,  for  plaintiff 
in  error.    Dean  &  Dean,  W.  H.  Ennis,  and  Seaborn  Wright,  contra. 
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MITCHELL  V.  SIMPSON  GROCERY  COMPANY. 

Wbere  &  stock  of  goods  was  set  apart  as  an  exemption,  and  the  head  of  the  fam- 
ily, without  any  order  of  court,  continued  to  carry  on  a  mercantile  business 
and  sold  the  goods  and  bought  others,  one  who  sold  to  the  head  of  the  family 
goods  which  became  mingled  with  the  exempted  property  could  not,  though 
the  beneficiaries  were  maintained  and  supported  from  the  business  so  carried 
on,  maintain  a^nst  the  head  of  the  family  and  the  beneficiaries  a  suit  for 
the  parchase-price  of  such  goods  and  obtain  a  judgment  condemning  the  ex- 
empted property  to  the  payment  of  his  debt.  At  most  would  such  a  creditor 
be  entitled  to  subject  to  the  payment  of  his  debt  only  such  of  his  goods  as  he 
eould  identify  in  the  stock . 

Argued  October  18,  —  Decided  November  9, 1901. 

Equitable  petition.    Before  Judge  Henry.    Floyd  superior  court. 
July  30, 1901. 

C.  E.  Carpenter^  for  plaintiff  in  error. 
McHenry  &  Maddox,  contra. 

Cobb,  J.  The  petition  of  the  Simpson  Grocery  Company  alleged 
that  a  stock  of  goods  and  merchandise  had  been  set  apart  as  an  ex- 
emption to  D.  B.  Mitchell  as  the  head  of  a  family  consisting  of  his 
wife  and  minor  child ;  that  Mitchell  continued  to  carry  on  a  mer- 
cantile business  with  the  exempted  property,  and  that  petitioner 
sold  and  delivered  to  him  goods  and  merchandise  of  a  specified 
amount,  which  were  taken  possession  of  by  Mitchell  and  intermin- 
gled with  the  goods  set  apart  as  exempt;  that  the  goods  so  sold 
and  delivered  to  Mitchell  were  necessary  and  proper  to  the  con- 
duct of  the  business  which  he  was  carrying  on ;  that  the  same  were 
appropriated  and  used  as  a  part  of  the  exempted  stock  and  for  the 
benefit  of  the  beneficiaries  of  the  exemption,  who  were  maintained 
and  supported  by  the  business  thus  carried  on.  The  prayer  of  the 
petition  was  that  the  plaintiff  might  have  a  judgment  against  D.  R. 
Mitchell  as  the  head  of  a  family  and  against  his  wife  and  daughter, 
the  beneficiaries  of  the  exemption,  for  the  debt,  "to  be  levied  es- 
pedally  on  said  stock  of  goods,  or  any  additions  thereto,  and  upon 
any  and  all  other  property  so  set  aside  or  claimed  as  exempt."  By 
an  amendment  to  the  petition  it  was  alleged  that  there  were  set 
apart  as  exempt,  at  the  same  time  that  the  stock  of  goods  was  set 
apart,  certain  articles  of  personal  property  consisting  of  horses,  ve- 
hicles, and  household  furniture.    The  defendant,  D.  R.  Mitchell,  an- 
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swered,  denying  all  of  the  material  allegations  in  reference  to  the 
right  of  the  plaintiff  to  subject  the  exempted  estate,  and  setting  up 
that  the  goods  were  sold  by  the  plaintiff  to  him  as  an  individual 
and  not  as  a  representative  of  the  exempted  estate,  and  further  that 
the  debt  is  not  such  a  debt  as  can  be  enforced  against  and  collected 
out  of  property  set  apart  as  exempt.  Mrs.  Mitchell  and  her  daugh- 
ter merely  answered  that,  for  want  of  sufficient  information,  they 
could  neither  admit  nor  deny  the  allegations  of  the  petition.  At 
the  trial  the  court  directed  a  verdict  in  favor  of  the  plaintiff,  and 
upon  this  verdict  a  judgment  was  entered  which  was  "  to  be  levied 
upon  the  homestead  estate  of  D.  B.  Mitchell  as  the  head  of  a  fam- 
ily consisting  of  his  wife,  K  L  Mitchell,  and  minor  child,  Effie 
Mitchell,  approved  December  21,  1888,  by  the  ordinary  of  Floyd 
coimty,  Georgia,  or  the  proceeds  of  such  homestead  now  or  here- 
after constituting  the  same,  or  a  part  thereof."  To  the  ruling  of 
the  court,  directing  a  verdict  in  favor  of  the  plaintiff  and  entering 
the  judgment  above  referred  to,  the  defendants  excepted. 

Property  set  apart  as  exempt  under  the  laws  of  this  State  can  not 
be  lawfully  sold  except  for  the  purpose  of  paying  debts  of  the  char- 
acter specified  in  the  constitution,  if  the  exemption  is  set  apart  un- 
der the  constitution,  or  debts  of  the  character  specified  in  the  stat- 
utes, if  it  is  a  statutory  exemption.  It  is  true  that  it  has  been  re- 
peatedly held  by  this  court  that  the  interest  of  beneficiaries  in  prop- 
erty set  apart  as  a  homestead  or  exemption  is  in  the  nature  of  a  trust 
estate  created  for  their  benefit,  and  that  such  property  may  be  con- 
denmed  to  the  payment  of  debts  to  which  it  is  legally  liable  in  the 
same  manner  that  property  of  other  trust  estates  may  be  subjected 
to  the  payment  of  debts.  But  no  matter  how  r^ular  may  be  the 
pleadings  and  proceedings  in  a  case  seeking  to  subject  a  trust  es- 
tate of  any  character  to  the  payment  of  a  debt,  if  the  proper  de- 
fense is  intei-posed  at  the  proper  time,  no  lawful  judgment  can  be 
rendered  condemning  the  trust  estate  to  the  payment  of  the  debt, 
unless  the  debt  belongs  to  the  class  which  the  law  declares  the 
trust  estate  may  be  brought  to  sale  to  pay.  This  is  equally  true  of 
proceedings  to  condemn  an  exempted  estate  to  the  payment  of  a 
debt.  In  the  present  case  the  pleadings  of  the  plaintiff  seem  to  be  in 
the  form  required  by  law  in  cases  of<in  effort  to  subject  a  trust  estate 
to  the  payment  of  a  debt,  and  the  necessary  parties  appear  to  have 
been  made  by  the  pleadings,  but  the  debt  upon  which  the  plain- 
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tifTs  suit  is  founded  does  not  belong  to  any  of  those  classes  to  the 
payment  of  which  the  law  declares  the  exempted  property  may  be 
subjected ;  and  this  is  true  whether  we  treat  the  exemption  in  the 
present  case  as  one  set  apart  under  the  constitution  or  the  stat- 
utory provisions.  The  consideration  of  the  debt  is  not  the  pur- 
chase-money of  the  exempted  property  that  is  sought  to  be  con- 
demned to  sale,  or  any  part  thereof,  nor  does  the  debt,  as  has  been 
stated,  belong  to  any  class  of  debts  to  the  payment  of  which  the 
exempted  property  may  be  subjected.  Whether  the  credit  was  ex- 
tended to  Mitchell  as  an  individual  or  as  the  head  of  the  family  is 
immaterial ;  the  exempted  property  can  not  be  rendered  liable  to 
pay  the  debt.  If  any  portion  of  tSe  property  which  had  been  pur- 
chased from  the  plaintiff  could  be  traced  into  the  stock  of  goods 
and  identified,  such  portion,  and  such  portion  only,  might  be  liable 
for  the  purchase-money,  notwithstanding  it  had  become  intermin- 
gled with  the  exempted  property ;  but  there  is  no  pretense  in  the 
present  case  that  any  part  of  the  property  purchased  from  the  plain- 
tiff is  in  the  hands  of  Mitchell  as  the  head  of  the  family.  Mitch- 
ell as  an  individual  is  liable  upon  this  debt,  and  the  plaintiff  must 
look  to  him  for  payment  He  had  no  right  or  authority  to  contract 
the  debt  on  behalf  of  the  beneficiaries  and  thus  bind  their  interest 
in  the  exempted  property.  The  court  erred  in  directing  a  verdict 
for  the  plaintiff,  and  in  entering  the  judgment  complained  of. 

Moreover,  a  careful  examination  of  the  record  will  disclose  that 
there  is  really  in  existence  now  no  exempted  property.  The  judg- 
ment entered  is  in  the  nature  of  a  judgment  quando  against  the  ex- 
empted estate,  which,  to  say  the  least  of  it,  is  a  character  of  judg- 
ment never  before  heard  of  in  such  a  c>ase,  so  far  as  we  are  aware. 
If  the  exempted  estate  has  been  consumed  or  dissipated,  the  judg- 
ment of  course  has  nothing  now  to  operate  on.  Under  such  cir- 
cumstances nothing  can  ever  come  into  the  exempted  estate  again, 
and  upon  what  a  judgment  quando  could  operate  it  is  impossible 
to  imagine,  even  if  it  is  l^ally  possible  in  any  case  to  enter  such 
a  judgment  in  a  suit  against  an  exempted  estate.  In  Powers  v.  Bos- 
enblatt,  113  Ga.  559,  it  was  held  that  when  a  stock  of  goods  had 
been  set  apart  as  exempt,  and  the  head  of  the  family  had  continued 
the  business,  he  was  not  and  could  not  be  a  trader  within  the  mean- 
ing of  the  insolvent  trader's  act,  now  embodied  in  the  Civil  Code, 
§§  2716  —  2722,  so  as  to  authorize  a  court  of  equity  to  seize  and  ad- 
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mioister  the  assets  of  the  estate  under  that  act.  The  principle  of 
that  decision  is  controlling  here.  There  is  nothing  in  the  present 
case  to  conflict  with  the  ruling  made  in  the  case  of  WegTnan  Piano 
Company  v.  Irvine,  107  Ga.  65.  It  was  held  in  that  case  simply 
that  where  a  suit  had  been  brought  in  regular  form  against  the  head 
of  a  family  seeking  to  subject  the  homestead  to  the  payment  of  a 
debt  allied  to  belong  to  the  class  of  debts  to  the  payment  of  which 
the  homestead  would  be  liable,  a  judgment  rendered  in  such  a  suit 
was  binding,  not  only  upon  the  head  of  the  family,  but  upon  the 
beneficiaries,  the  effect  of  such  judgment  being  simply  to  adjudicate 
that  the  debt  described  in  the  petition  was  a  debt  for  the  payment 
of  which  the  law  allowed  the  homestead  to  be  sold.  To  the  same 
effect  is  Willingham  v.  Slade,  112  Oa,  418.  See,  in  this  connec- 
tion, Sndling  v.  Mortgage  Co.,  107  Oa.  852. 

Judgment  reversed.     All  the  Justices  concurring. 


m  202  SIMPSON  et  al.  v.  ENNIS,  administrator. 

-    546 

1.  One  who  purchases  land  from  the  heirs  at  law  of  a  deceased  person,  and,  in 
order  to  remove  an  incumbrance  from  the  property,  pays  a  debt  made  by  such 
person  in  his  lifetime,  to  secure  which  a  deed  to  the  land  was  given,  is  subro- 
gated to  all  the  rights  of  the  creditor  whose  debt  he  has  extinguished. 

2.  Where  such  a  purchaser  sells  to  various  persons  the  land  thus  acquired,  and 
afterwards  the  administrator  of  the  deceased  person,  i^pointed  subsequently 
to  the  conveyance  made  by  the  heirs  at  law,  brings  suits  in  ejectment  to  re- 
cover as  the  property  of  his  decedent  the  land  thus  sold,  in  order  to  subject 
it  to  judgments  which  have  been  obtained  against  him  as  administrator,  the 
purchaser  from  the  heirs  at  law  is  entitled  to  be  reimbursed  the  amount  paid 
by  him  in  extinguishment  of  the  security  deed  before  the  administrator  can 
proceed  with  the  suits  in  ejectment. 

Argued  October  18,— Decided  NoTember  9,  1901. 

Petition  for  injunction.  Before  Judge  Henry.  Floyd  superior 
court.     August  14,  1901. 

McHenry  &  Maddox,  Dean  &  Dean,  Halsted  Smith,  and  W,  t/l 
Neel,  for  plaintiffs:  The  decedent's  rights  in  the  land  vested 
in  the  heirs  at  his  death,  and  the  contract  with  the  heirs  for 
its  redemption  by  the  plaintiffs  was  as  binding  on  the  adminis- 
trator as  if  made  with  the  decedent:  Civil  Code,  §  3358  ;  Carru- 
thers  V.  Bailey,  3  Ga,  108;  Thompson  y,  Sand/ord,  13  Ga,  238; 
Miller  v.  Speight,  61  Ga,  461;   Fope  v.  Marshall,  78  Ga.  637; 
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Cross  V.  Johnson y  82  Ga.  67.     The  title  to  the  land  having  been 
conveyed  by  the  security  deed,  the  decedent  at  the  time  of  his 
death  had  only  an  equity  of  redemption ;  and  a  tender  of  the  amount 
due  was  a  condition  precedent  to  any  suit  for  the  enforcement  of 
his  rights:     Broach  v.  Barjield,  57  Ga.  601 ;  Middlebrooks  v.  War- 
re»,  59  Ga.  231 ;   Gibson  v.  Hough,  60  Ga.  588;  Phinizy  v.  Clark, 
62  Ga.  623;    Carter  v.  Gunn,  64  Ga.  651;  Dykes  v.  McVay,  67 
Ga.  502;    Groves  \.  Williams,  69  Ga.  614;  Oellrich  v.  6?a.  iZ.  Co., 
73  G^a.  389 ;    Roland  v.  Coleman,  76  G^a.  652 ;  5rtce  v.  Za?ie,  90 
Ga.  295;  Daniel  v.  fTi&on,  91   G^a.  238  (4);  Srvift  \.  Lucas,  92 
ffa.  796 ;  Marshall  v.  Hodgkins,  99  ffa.  593.     On  the  payment  by 
the  plaintiffs  of  the  secured  debt,  and  the  delivery  to  them  of  the 
notes  and  the  security  deed,  they  were  subrogated  to  the  rights  of 
■    the  secured  creditor;  and  being  entitled  to  a  conveyance,  the  can- 
cellation of  the  security  deed,  coupled  with  the  conveyance  by  the 
heirs  at  law,  under  the  contract  with  the  heirs,  put  into  the  plain- 
tiffs a  good  title :      Butcher  v.  Hobhy,  86  Ga.  198 ;  Henry  v.  Mc- 
AUisier,  93    Ga.   670  (2);   VanFelt  v.  Hurt,  97  Ga.  662;  Ashley 
\.  Cook,  109  Ga.  653  (1,  5).     As  to  subrogation:     24  Am.  &  Eng. 
Enc  L  (Ist  ed.)  188,  192,  260,  278 ;  Sheldon,  Sub.  (2d  ed.)  §§  1, 
3, 11, 13,  14,  19,  28,  29,  30,  34,  35,  40,  49,  187,  216,  241,  243, 
245,  247,  248  ;  2  Beach,  Eq.  Jur.  867;  McWiUiams  v.  Bones,  84 
Go.  203 ;  Cnimlester's  adm'r  t?.  Central  Improvement  Co.  (W.  Va.), 
23  L  R  A,  128,  notes;  Spalding  v.  Harvey  (Ind.),  13  L  R  A.  619 ; 
Scott  V.  Dunn,  30  Am.  Dec  174;  Crippen  v.  Chappel,  57  Am. 
Eep.  187. 

Harris,  Chamlee  ik  Harris  and  W.  8.  Kelley,  for  defendant, 
died:  2  Beach,  Eq.  Jur.  §819;  Kelly  v.  Kelly,  54  Mich.  47; 
Dwight  V.  Lumber  Co.,  82  Mich.  629. 

Lewis,  J.     The  plaintiffs  in  error  filed  their  equitable  petition  in 
Floyd  superior  court,  making  substantially  the  following  case.    On 
June  1, 1888,  Greorge  P.  Burnett  made  a  conveyance  of  certain  de- 
scribed realty  in  Floyd  county  to  the  Georgia  Loan  &  Trust  Co.,  to 
secure  a  debt  of  82,500,  and  in  the  fall  of  1889  he  died  without 
having  paid  the  debt  or  having  had  the  title  to  the  property  in 
question  reconveyed  to  him.     The  only  heirs  at  law  of  George  P. 
Burnett  were  H.  P.  Burnett  and  Mrs.  Jessie  B.  Stephens,  and  on 
April  30, 1890,  they  conveyed  this  land  to  the  petitioners  for  a  val- 
uable consideration.    At  the  time  the  petitioners  purchased  the  land, 
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there  had  been  no  admmistration  on  the  estate  of  George  P.  Bur- 
nett, and  it  was  represented  to  the  petitioners  by  the  heirs  at  law 
and  their  attorney  in  fact  that  there  were  no  debts  against  the  es- 
tate except  the  one  due  the  Georgia  Loan  &  Trust  Co.  and  some 
State  and  county  taxes,  which  amounts  it  was  agreed  that  the  pe- 
titioner should  pay  out  of  the  purchase-money  of  the  land.  Ac- 
cordingly, on  March  12, 1891,  petitioners  paid  to  the  Georgia  Loan 
&  Trust  Co.  $2,675,  in  full  satisfaction  of  the  debt  contracted  by 
George  P.  Burnett,  and  also  paid  the  outstanding  taxes  against  the 
property,  causing  the  clerk  of  the  superior  court  of  Floyd  county 
to  enter  upon  his  records  a  satisfaction  of  the  debt.  Petitioners 
went  into  possession  of  the  land  imder  their  deed  from  the  heirs  at 
law,  and  afterwards  sold  portions  of  it  to  various  persons  named, 
and  to  others  whose  names  are  not  remembered.  In  April,  1895,  C. 
W.  Underwood  qualified  as  administrator  of  the  estate  of  George 
P.  Burnett,  but  during  his  administration  made  no  attempt  to  re- 
cover, by  suit  or  otherwise,  any  portion  of  the  land  which  had 
been  conveyed  to  petitioners  by  the  heirs  at  law.  Underwood  died, 
and  in  November,  1899,  W.  H.EduIs  qualified  as  administrator  de 
bonis  non,  and  shortly  thereafter  instituted  suits  in  ejectment, seek- 
ing to  recover  as  the  property  of  George  P.  Burnett  the  different 
parcels  of  land  which  had  been  sold  off  by  petitioners,  all  of  which 
was  embraced  in  the  tract  purchased  by  them  from  the  heirs  at  law 
of  George  P.  Burnett.  They  all^e  that  these  heirs  at  law  are  non- 
residents of  this  State,  and  are  both  insolvent ;  that  they  are  in- 
formed and  believe  that  one  of  them,  Mrs.  Stephens,  is  dead ;  that 
they  are  therefore  remediless  to  recover  on  their  warranty ;  and  in- 
asmuch as  the  title  to  the  land  now  claimed  as  the  property  of 
George  P.  Burnett  was  not  in  Burnett  at  the  time  of  his  death,  but 
was  redeemed  by  petitioners  after  his  death,  they  insist  that  as 
against  George  P.  Burnett,  even  if  he  were  in  life,  and  against  his 
creditors  and  heirs,  they  have  a  higher  claim  to  the  property  in 
dispute,  both  in  law  and  equity.  They  assert  that  they  are  subro- 
gated to  the  rights  of  the  Georgia  Loan  &  Trust  Co. ;  and  that,  if  it 
is  necessary  to  sell  the  property  of  Greorge  P.  Burnett  to  pay  his 
debts,  the  administrator  can  not  recover  the  real  estate  described 
until  he  has  first  paid  petitioners  the  amount  which  they  paid 
as  taxes,  and  also  the  amount  paid  by  them  to  the  Georgia  Loan 
&  Trust  Co.  to  redeem  the  property,  with  interest.      They  accord- 
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iogly  pray,  for  an  injunction  restraining  Ennis  as  administrator 
from  prosecuting  the  several  ejectment  suits  now  pending,  or  from 
instituting  any  further  suits  of  like  character  for  the  recovery  of 
\he  land  in  dispute,  or  any  part  thereof,  until  he  shall  have  done 
full  and  complete  equity  by  the  payment  of  these  amounts;  for 
process ;  and  for  such  other  and  further  relief  as  to  the  court  may 
seem  proper. 

To  this  petition  the  defendant  filed  a  demurrer,  which  is  not  here 
considered,  as  it  does  not  appear  from  the  record  what  action  was 
taken  by  the  court  thereon*  He  also  filed  an  answer,  admitting 
the  substantial  allegations  of  fact  contained  in  the  petition,  but  deny- 
ing that  the  plaintiffs  had  any  legal  or  equitable  right  to  relief  in  the 
premises ;  claiming  that  by  their  failure  to  ascertain  whether  or  not 
the  representations  made  to  them  by  the  heirs  at  law  were  true 
they  purchased  the  land  at  their  peril,  and  took  the  chances  of 
there  being  any  debts  against  the  estate,  and  that  they  took  no 
greater  interest  in  the  land  than  was  owned  by  the  heirs  at  law, 
who  in  turn  bad  no  title  to  the  property  that  was  not  subject  to  be 
administered  as  the  estate  of  George  P.  Burnett.  He  denied  that 
the  plaintiffs  were  entitled  to  be  subrogated  to  the  rights  of  the 
Georgia  Loan  &  Trust  Co.,  and  claimed  that  the  payment  to  that 
company  by  the  plaintiffs  of  the  amount  to  secure  which  the  deed 
was  given  by  Burnett  was  made  for  the  purpose  of  disincumbering 
the  title  of  the  heirs  at  law  to  the  property,  and  that  the  title 
thereby  vested  absolutely  in  George  P.  Burnett  and  his  heirs,  sub- 
ject to  administration  by  the  administrator  of  George  P.  Burnett 
for  the  purpose  of  paying  the  debts  of  the  estate.  The  evidence  for 
the  plaintiffs  supported  the  material  allegations  of  their  petition ; 
that  for  the  defendant  consisted  of  a  memorandum  showing  judg- 
ments quando  acciderint  against  Ennis  as  administrator,  amounting 
to  $2,589.22,  besides  costs,  a  memorandum  of  an  order  granted  by 
the  ordinaiy  of  Floyd  county,  giving  leave  to  Ennis  as  administra- 
tor to  sell  the  lands  in  dispute,  and  an  affidavit  by  Ennis  as  admin- 
istrator to  the  effect  that  he  had  no  assets  of  the  estate  and  knew 
of  none  which  he  could  obtain  without  bringing  suit  to  recover  the 
r^ty  disposed  of  by  the  heirs  of  George  P.  Burnett  after  his  death. 
After  hearing  argument,  the  court  refused  the  injunction  prayed 
for,  and  the  plaintiffs  excepted. 

1.  "  One  of  the  most  familiar  instances  of  the  appUcation  of  the 
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doctrine  of  subrogation  is  where  the  purchaser  of  incumbered  prop- 
erty, without  having  assumed  the  incumbrance,  pays  it  ofif,  in  order 
to  protect  his  own  interest,  or  to  perfect  his  own  title ;  in  such 
cases,  it  is  uniformly  held  that  he  is  entitled  to  be  subrogated  to 
the  position  of  the  incumbrancer,  in  respect  of  all  the  latter's  se- 
curities, rights,  remedies,  and  priorities."  24  Am.  &  Eng.  Enc  L. 
(1st  ed.)  253.  So,  also,  in  Sheldon  on  Subrogation,  §  3,  we  find 
enumerated,  among  those  who  are  entitled  to  subrogation  as  a  mat- 
ter of  right,  independently  of  agreement,  a  purchaser  who  has  ex- 
tinguished an  incumbrance  upon  the  estate  which  he  has  purchased. 
This  rule  is  in  thorough  conformity  with  the  equitable  principle 
upon  which  the  doctrine  of  subrogation  is  founded,  and  is  supported 
by  numerous  authorities  and  by  adjudicated  cases  in  this  and  other 
States.  In  New  York  it  has  been  held  that  where  one  conveyed 
lands  to  his  wife,  who  died  intestate  leaving  a  number  of  heirs, 
and  afterwards  judgment  creditors  of  the  husband  had  the  deed  to 
the  wife  set  aside  as  fraudulent,  one  of  the  heirs  of  the  wife,  who 
had  succeeded  by  purchase  to  the  rights  of  nearly  all  the  other 
heirs,  was  entitled  to  pay  off  the  judgments  and  be  subrogated  to 
the  rights  of  the  judgment  creditors.  See  Cole  v.  Malcolm,  66 
N.  Y.  363.  In  Gooch  v.  Botts,  110  Mo.  419,  it  was  held  that  where 
one,  who  had  acquired  title  to  a  tract  of  land  by  a  decree  of  court 
and  was  in  possession,  paid,  in  good  faith,  an  existing  incumbrance 
thereon,  and  the  decree  was  afterwards  reversed  on  writ  of  error, 
the  party  in  possession  was  entitled  in  equity  to  be  subrogated  to 
t^e  rights  of  the  holder  of  the  incumbrance  and  to  hold  possession 
as  mortgagee  until  repayment  of  the  outlay.  In  Coudert  v.  Cou- 
dert,  43  N.  J.  Eq.  408,  a  widow,  supposing  herself  to  be  the  sole 
devisee  of  lands  under  a  will  which  was  in  fact  void,  paid  off  with 
her  own  money  and  canceled  on  the  record  a  mortgage  on  pcut  of 
the  lands  devised  to  her.  She  was  held  to  be  entitled  to  have  the 
lien  of  the  mortgage  reinstated  to  secure  the  money  so  paid  by  her, 
and  the  lands  sold  to  satisfy  it.  The  courts  of  many  other  States 
have  made  similar  rulings,  and  in  Georgia  also  there  are  repeated 
decisions  which  sustain  this  prindpla  Corhally  v.  Hughes,  59  Oa. 
493,  was  a  case  where  a  vendor,  retaining  the  legal  title,  gave  to 
the  vendee  a  bond  for  title  and  took  her  notes  for  the  purchase- 
money  of  land,  and,  before  the  notes  fell  due  and  the  money  was 
paid,  a  judgment  was  obtained  against  the  vendor  and  the  land  lev- 
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ied  upon.      The  vendor  was  notified,  but  failed  to  relieve  the  land 
from  the  levy  and  incumbrance  of  the  judgment.      The  property 
was  sold,  and  the  vendee,  to  protect  her  possession,  was  forced  to 
buy  the  title  of  the  purchaser  at  the  sheriflPs  sale,  the  vendor  being 
insolvent.      This  court  held  that  the  vendee  might  set  up  by  equi- 
table plea  the  partial  failure  of  consideration  in  defense  of  the  notes, 
and  that  a  verdict  for  the  balance  due,  after  deducting  from  the 
notes  the  amount  necessarily  expended  to  make  good  her  posses- 
sion, would  be  upheld.     This  case,  while  diflfering  somewhat  as  to 
the  facts,  is  in  principle  clearly  controlling  of  the  case  under  con- 
sideration ;  for  it  plainly  recognizes  the  equitable  right  of  one  who 
purchases  land,  and  takes  up  an  incumbrance  thereon  in  order  to 
protect  his  title,  to  be  subrogated  to  all  the  rights  of  the  incum- 
brancer in  the  land.     The  same  principle  is  upheld,  also,  in  the 
cases  of  English  v.  English,  69  Oa,  636  (2),  and  Parrott  v.  Baker, 
82  Ga.  364  (3).     The  case  of  Sun/t  v.  Lucas,  92  Oa.  796,  we  think 
also  tends  to  support  the  rule  of  law  which  we  have  announced. 
In  that  case  it  was  held  that,  where  land  is  conveyed  by  an  abso- 
lute deed  to  secure  a  loan,  bond  for  titles  being  given  for  a  recon- 
veyance to  the  debtor  upon  payment  of  the  debt,  and  the  latter  has 
no  property  except  his  interest  in  the  land,  the  remedy  of  another 
creditor  who  obtains  judgment  against  the  debtor  after  the  execu- 
tion of  the  deed  is  to  redeem  the  land  by  discharging  the  debt  for 
which  it  is  held  as  security,  and  then  cause  it  to  be  levied  upon 
and  sold.     The  equitable  petition  in  that  case  failed  to  conform  to 
the  legal  requirements;  but  Lumpkin,  J.,  in  the  opinion  on  page 
799,  uses  the  following  language:     "  If  Swift  [the  judgment  cred- 
itor] should  pursue  the  course  above  indicated,  the  note  would,  of 
course,  become  his  property,  and  he  would  be  subrogated  to  all  the 
rights  of  HoUingsworth  [the  holder  of  the  security  deed],  and  hold 
the  title  to  the  land  as  security  for  the  payment  of  the  note,  just 
as  HoUingsworth  did." 

It  matters  not  that  the  plaintiffs  below  were  ignorant,  at  the 
time  they  bought  the  land  in  dispute  from  the  heirs  at  law  of 
George  P.  Burnett,  of  outstanding  debts  against  the  estate,  of  in- 
ferior dignity  to  that  secured  by  the  deed  to  the  Georgia  Loan  & 
Trust  Company ;  nor  is  it  of  any  consequence  that  they  did  not  ex- 
pect, when  they  redeemed  the  land,  to  be  called  upon  to  assert  their 
right  to  subrogation.   That  right  will  be  enforced,  though  they  may 


Digitized  by  VjOOQIC 


208  OCTOBER  TERM,  190V  (H^r 

have  been  in  ignorance  of  its  existence  at  the  time  it  accrued.  24 
Am.  &  Eng.  Enc.  L  (Ist  ed.)  192. 

2.  We  think  it  is  clear,  therefore,  that  the  plaintififs  below  were 
entitled  to  be  subrogated  to  the  rights  of  the  Georgia  Loan  &  Trust 
Company  with  respect  to  the  land  in  dispute.  If  that  be  so,  it  nec- 
essarily follows  that  they  were  entitled  to  the  equitable  relief  for 
which  they  prayed.  It  can  hardly  be  questioned  that  if  the  status 
of  the  parties  had  remained  as  it  was  before  the  plaintiffs  took  up 
this  debt  and  canceled  the  security  deed,  the  administrator  could 
not  have  proceeded  to  eject  the  Georgia  Loan  &  Trust  Company 
from  the  land  without  first  paying  in  full  the  debt  which  incum- 
bered it.  The  plaintiffs,  having  succeeded  to  all  of  the  rights  which 
that  company  had  in  the  land,  occupy  a  position  no  less  advanta- 
geous with  respect  thereto ;  and  it  is  their  right,  in  order  to  protect 
the  warranty  given  by  them  to  their  subsequent  vendees,  to  be  reim- 
bursed the  amount  which  they  paid  to  the  Georgia  Loan  &  Trust 
Company  in  extinguishment  of  its  debt,  as  well  as  the  amount  paid 
by  them  for  taxes  on  the  property ;  for,  of  course,  what  has  been 
said  with  reference  to  the  payment  of  the  debt  due  the  Loan  Com- 
pany applies  equally  to  the  payment  by  them  of  the  taxes  to  pro- 
tect their  title.  They  are  entitled  to  equitable  relief  also  in  order 
to  prevent  the  multiplicity  of  suits  which  would  arise  by  virtue  of 
the  purchasers  from  them  falling  back  on  their  warranty  of  title ; 
because,  as  the  administrator  has  now  in  his  hands  no  funds  with 
which  to  meet  this  condition  precedent  to  the  prosecution  of  the 
ejectment  suits,  the  plaintiffs  will  thereby  be  rid  of  any  further 
danger  from  that  source. 

In  view  of  what  is  here  laid  down,  we  are  clearly  of  the  opin- 
ion that  the  court  erred  in  refusing  to  grant  the  injunction  prayed 

for  by  the  plaintiffs. 

Judgment  reversed.     All  the  Justices  concurring. 


129    4S^  LARNED  V.  WENTWORTH  et  al. 

When  by  the  terms  of  a  written  contract  an  option  to  purchase,  within  a  stated 
time,  lands  at  a  named  price  is  given  to  another  for  a  valuable  consideration, 
the  performance  of  or  offer  to  perform  the  conditions  stated,  within  the  time 
limited,  is  necessary  to  entitle  the  party  to  whom  the  option  is  given  to  the 
right  to  demand  a  conveyance  of  the  land  ;  no  rights  thereunder  will  accrue 
by  an  offer  to  perform  after  the  time  limited  has  expired. 
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2.  To  be  effective,  the  acceptance  and  performance  of  the  conditions  named  must 
be  abeolnte  and  unconditional.  Notice  given,  within  the  time,  that  the  con- 
ditioiis  are  accepted,  and  the  payment  of  a  nominal  sum  as  earnest  money  to 
an  agent  not  authorized  to  change  the  terms  of  the  contract,  under  an  agree- 
ment with  him  that  the  title  shall  be  examined  and  if  found  good  the  entire 
purchase^money  shall  be  then  paid,  is  not,  when  these  things  fall  short  of 
compliance  with  such  conditions,  such  an  acceptance  as  will  authorize  a 
decree  for  a  specific  performance  of  the  contract. 

3.  An  agent  who  is  authorized  hy  the  owner  to  give  to  a  prospective  buyer  an 
option  to  purchase  described  land  at  a  given  price,  if  exercised  within  a 
named  time,  has  no  implied  authority  to  consent  to  a  conditional  acceptance 
of  the  terms  of  the  option,  to  be  performed  after  the  time  limit  has  expired. 

4.  The  acceptance  of  the  terms  of  the  option  under  the  evidence  in  this  case  was 
not  nnoonditionally  made  within  the  limit  of  the  time  expressed  in  the  written 
contract  of  option,  and  therefore  performance  could  not  properly  have  been 
decreed.  It  follows  that  the  grant  of  injunction,  to  restrain  the  owner  from 
changing  the  status  of  the  title  to  the  land  pending  litigation,  was  erroneous. 

Argued  June  11,  — Decided  Noyember  8,  1901. 

Injunction.     Before  Judge  Brinson.     Richmond  superior  court. 
April  24,  1901. 

Joseph  JR.  Lamar  J  for  plaintiff  in  error :  The  receipt  for  ten  dol- 
lars was  not  a  contract:  Qvil  Code,  §  5208;  92  Ga.  149  ;  57  Am.  R. 
860.  If  it  was  a  contract  it  was  not  the  contract  of  Lamed ;  it  is 
agned  "Clarence  E.  Clark,  Agent  for  Charles  Lamed,"  and  was 
Clarts  contract:  51  Ga,  482;  91  Ga.  748;  101  Ga.  676;  109  Ga- 
287;  110  Ga.  283.  Clark  had  no  authority  to  make  a  contract  of 
sale  which  would  bind  his  principal:  111  Ga.  490;  6  Am.  Rep. 
617;  Mechem,  Agency,  §966;  4  Am.  &  Eng.  Enc.  L  (2d  ed.)  964- 
The  renewal  option,  being  in  parol  and  without  consideration,  was 
void:  104  Ga.  162;  68  Md.  21;  10  Mont.  5,  s.  c.  24  Pac.  695; 
33  Am.  Dec  681 ;  21  L  R.  A.  129 ;  28  Am.  &  Eng.  Enc.  L  (1st 
ed)  91 ;  Pomeroy,  Cont.  §  92.  Even  if  in  writing,  it  could  only  be 
Seated  as  an  offer  which  could  be  withdrawn  at  any  time  before 
unconditional  acceptance:  81  Ga.  707;  Pomeroy,  Cont.  §  64,  and 
cit  Acceptance  must  be  unconditional ;  the  acceptance  here  was 
conditional :  1  Beach,  Cont.  52-4;  28  Am.  &  Eng.  Enc.  L.  (Ist  ed.) 
92,n.  2;  95  Ga.  518;  81  Ga.  704;  31  W.  Va.  736;  40  Kan.  418; 
41  Kan.  37;  36  Minn.  361;  7  Ontario,  182;  3  L.  R.  A.  95  (3); 
117  HL  118,  8.  c.  57  Am.  Rep.  858;  67  Iowa,  678,  s.  c.  56  Am 
Bep.  371.  The  option  being  silent  as  to  credit,  the  presumption 
is  that  the  sale  was  for  cash ;  and  in  order  to  bind  the  seller  the 
transaction  would  have  to  be  completed  within  the  time  prescribed : 
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88  Oa.  325.  Cash  means  absolute  payment  at  the  time  the  other 
party  acts :  46  Ga,  280.  In  order  to  recover,  the  vendee  must  al- 
lege and  prove  an  ofifer  to  perform  by  tender  of  the  purchase-money. 
He  ought  also  to  show  that  he  tendered  a  sufficient  deed  for  the 
vendor  to  sign,  which  he  refused  to  do:  88  Ga.  327;  Pomeroy, 
Cont.  §§  360-62.  Proof  that  the  offer  was  withdrawn  before  notice 
of  absolute  acceptance,  and  before  tendering  the  cash  or  a  deed  for 
signature,  is  a  complete  defense  in  an  action  for  specific  perform- 
ance: Peacock  v.  Deweese,  73  Ga.  570,  cited  in  21  L  R.  A.  132; 
Pomeroy,  Cont.  §  66.  Where  a  writing  is  silent  as  to  certain  terms 
which  can  be  supplied  by  implication  of  law,  such  silence  may  not 
prevent  the  writing  from  being  a  perfect  contract;  but  if  the  writing 
is  silent  and  the  parties  orally  agreed  as  to  the  terms  which  are 
omitted,  the  contract  is  void,  under  the  statute  of  frauds:  100  Ga. 
645;  82  Mo.  215,  s.  c.  52  Am.  Rep.  365.  A  defendant  may 
even  admit  the  contract  and  obtain  the  benefit  of  the  statute  of 
frauds:  8  Ga.  457.  The  payment  of  ten  dollars  did  not  give  the 
agreement  validity ;  part  payment  unaccompanied  with  possession 
would  only  authorize  a  recovery  of  the  sum  paid:  Code,  §4037; 
15  Ga.  445  (4);  57  Am.  Rep.  860,  862;  Pomeroy,  Cont.  §  112. 
There  was  no  ratification  by  Lamed ;  he  was  without  knowledge  of 
all  the  material  facts  at  the  time  he  sent  the  tel^rams  and  letters 
which  it  is  claimed  amounted  to  a  ratification:  12  Ga.  205  (2) ;  82 
Ga.  688  (4) ;  Mechem,  Ag.  128, 129, 148 ;  1  Am.  &  Eng.  Enc.  L  (2d 
ed.)  1181  et  seq.  There  was  no  unreasonable  silence:  14  Ga.  124; 
32  Ga.  72;  53  Ga.  144,  315.  To  claim  the  benefit  of  ratification, 
the  other  party  must  have  acted  on  the  ratifying  act  to  his  own  dam- 
age: 11  N.  J.  Eq.  201.  The  receipt  was  the  personal  contract  of 
Clark,  and  only  a  subsequent  adoption  of  it,  or  the  making  of  a 
similar  contract  by  Lamed,  could  give  it  validity:  81  Ga.  176  (7), 
186.  Ratification  would  not  prevent  withdrawal  by  Lamed  prior 
to  unconditional  acceptance  of  the  offer:  44  Pa.  St.  17.  Filing  a 
petition  for  specific  performance  did  not  cure  want  of  mutuality : 
Pomeroy,  Cont.  §  158.  See  further,  as  to  specific  performance:  21 
L.  R  A.  130;  10  Wall.  340;  14  Peters,  77,  83;  4  Wheat.  225;  4 
Wall.  513 ;  Civil  Code,  §  4037.  lu  order  to  obtain  specific  perform- 
ance, the  terms  of  the  contract  should  be  so  precise  that  neither 
party  can  reasonably  misimderstand  it:  2  Wheat.  336.  In  the 
receipt  for  ten  dollars  "  earnest  money  on  account  of  Tuckahoe  " 
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there  is  no  proper  identification  of  the  subject-matter.  Earnest 
money  suggests  personalty  rather  than  realty  (Civil  Code,  §2693, 
par.  7),  and  "Tuckahoe"  might  equally  well  have  referred  to  a 
lace-horse  or  a  yacht :  33  Pa.  St.  411 ;  45  Kan.  231 ;  95  U.  S.  200 ; 
5  Jones  Eq.  (N.  C),  153;  46  Ind.  426 ;  46  Pa.  St.  334;  1  Humph. 
325;  6  B.  Mon.  103;  3  littell,  262;  20  W.  Va.  415.  No  right 
to  injunction:   13  N.  J.  Eq.  320. 

Safnuel  F,  Garlington,  contra :  Apparently  Clark  was  the  agent 
of  Lamed,  for  he  acted  and  signed  as  such:  Code,  §§  3022,3026, 
3024;  39  Ga.  35;  70  Oa.  595;  75  Ga.  289;  78  Ga.  312.     ReaUy 
agent:  Cknie,  §§  3021, 3023,  3027,2997,2999  ;  16  Ga.  424;  67  Ga. 
595;  99  Ga.   151;   100  Ga.  737;  110  Ga.  302;  Id.  403,  413; 
98  Mass.  105 ;  Lawson,  Cont.  §§  169-173;  5  Wait,  Act.  &  Def. 
S21;  8  Am.  &  Eng.Enc.  L.  (1st  ed.)  718-19.     Ratification:  Code, 
§§  3019, 3021 ;  105  Ga.  418.     The  general  principlesof  agency  are 
universal,  and  apply  to  those*  dealing  with  either  real  or  personal 
property:   28  Am.  &  Eng.  Enc.  L  (1st  ed.)  94.     Where  agent  has 
authority  to  sell,  he  has  authority  to  sign  an  agreement  in  the  prin- 
cipal's name  and  bind  him  thereby :  Civil  Code,  §§  3019,  3021 ;  67 
Chi.  595  ;  86  Mo.  178 ;  40  N.  Y.  363.    Lamed  will  not  be  permitted 
to  set  up  reasons  other  than  that  originally  given  for  his  refusal  to 
consummate  the  sale:  100  Ga.  566;  25  Am.  &  Eng.  Enc.  L  (1st 
ed.)  916 ;  28  Id.  582.      Contract  by  agent  not  being  under  seal, 
agent  presumed  to  have  the  authority,  as  verbal  authority  would 
be  sufl&ci«it,  and  ratification  need  not  be  under  seal:  39  Ga.  35; 
60  (xa.  212  ;   67  Ga.  595  (3b).     Otherwise  as  to  contract  under 
seal :  102  Ga.  751,  and  citations.     No  part  of  the  contract  is  sealed : 
69   Ga.  763;   112   Ga.   700.      The    question    of  agency   is  one 
finally  for  a  jury.     The  petition  sets  forth  the  option  —  a  simple  con- 
tract, for  a  valuable  consideration ;  an  assignment  of  it  by  proper 
writing;  an  extension  by  proper  writing;  an  acceptance  by  proper 
writing;  a  payment  thereunder  as"  earnest  money";  and  a  ratification. 
These  are  on  separate  papers :  73  Ga.  400 ;  8  Am.  &  Eng.  Enc.  L  (1st 
ed.)  71 1,  724.      Extension  shows  continuing  offer  to  sell :  10  Mont. 
5.    Consideration  for  extension:    21  L.  R.   A.   129,  notes;  5  Ga. 
476;   12  Ga.  52  ;   68  Ga.  141 ;  104  Ga.  163,  and  citations;  Civil 
Code,  §§  3657,  3659.    Right  to  assign :  35  Ga.  258 ;  103  Ga.  134  ; 
104  Ga.  164;    21  L.  R.  A.  133,  note  III;  21  Ga.  183.      Receipt 
shows  acceptance,  as  do  letters  and  telegrams.     Not  essential  that 
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the  letters  should  be  addressed  by  one  of  the  parties  to  the  other : 
37  Kan.  487 ;  7  N.  Y.  Supp.  21 ;  32  Gratt  (Va.)  645;  22  Am.  &  Eng. 
Enc.  L.  (1st  ed.)  976.  Specific  performance:  Civil  Code,  §4036; 
22  Am.  &  Eng.  Enc.  L.  (1st  ed.)  909,  910,  921 ;  Waterman,  Sp. 
Perf.  §1;  Anderson,  L.  Diet.  766;  1  Sneed  (Tenn.),  1;  85  Tenn, 
707;  86  Tenn.  663;  33  S.  C.  367;  27  Wis.  671;  8  Am.  &  Eng. 
Enc.  L.  (1st  ed.)  724.  Terms  fair  and  just ;  no  inadequacy  of  price. 
Bad  trade  even  would  not  avail  Lamed,  there  being  no  fraud:  37 
S.  E.  Rep.  (N.  C.)  141.  Equity  looks  to  intent  rather  than  form: 
22  Am.  &  Eng.  Enc.  L.  923,  941,  note;  1  Peters,  650;  Fetter, Eq. 
266 ;  6  Leigh,  175, s.  c.  29  Am. Dec.  208.  Injunction:  Gvil  Code,. 
§§4924,  4913;  Fetter,  Eq.  290,  294;  111  Ga,  395.  Unilateral 
contracts :  103  Oa.  134,  and  citations.  Signature  of  party  to  be 
charged,  or  his  agent,  sufficient;  not  essential  that  the  other  party 
sign :  22  Am.  Eng  Enc.  L.  (1st  ed.)  978,  note;  70  Ga.  198;  82  Ga, 
128  ;  104  Ga.  164;  111  Ga.  455;  ^3  Fed.  Rep.  530;  80  Ala.  360; 
79  Ala.  180;  10  Mont.  5.  Bringing  suit  makes  remedy  mutual: 
4  R  L  25,  s.  c.  67  Am.  Dec.  500 ;  1  L.  R.  A.  380;  59  IlL  298; 
28  S.  E.  Rep.  175 ;  36  S.  E.  Rep.  992 ;  23  N.  J.  Eq.  536 ;  35  Md. 
352;  56  Fed.  Rep.  1;  81  N.  W.  Rep.  247 ;  14  S.  E.  Rep.  255;  10 
Nev.  355;  18  N.  J.  Eq.  126;  90  Am.  Dec.  613;  75  Pa.  St.  483; 
27  N.  W.  Rep.  176 ;  45  N.  J.  Eq.  95.  Larned  did  not  withdraw 
imtil  after  the  minds  of  the  parties  had  met  in  closing  the  trade» 
and  after  he  had.  ratified.  The  parol  was  not  in  reference  to  the 
sale,  but  related  to  the  manner  of  delivery :  97  Ga.  567.  Agent 
to  sell  has  the  right  to  prescribe  manner  of  delivery :  Civil  Code, 
§  3023;  67  Ga.  595, 598;  110  Ga.  382;  111  Ga.  876.  Cashmeans 
on  delivery,  not  in  advance :  Anderson,  Law  Diet.  154;  8  Vt.  255. 
Sometimes  30  days  after  deliveiy:  3  Mo.  App.  142.  On  sale  of 
land,  in  the  absence  of  express  agreement,  payment  of  purdiase- 
money  and  delivery  of  title  deed  are  concurrent  acts:  88  Ga.  327. 
Sale  was  made  when  Wentworths  accepted  o£fer;  it  was  then  Lar- 
ned's  duty  to  deliver:  67  Ga.  595,  and  cit.  Wentworths  were 
always  ready:  46  Ga.  278;  28  Am.  Eng.  Enc.  L.  (1st  ed.)  92,  93, 
and  cit  The  term  "  Tuckahoe"  describes  a  tract  of  land  definitely. 
Description  by  metes  and  bounds  not  necessary  when  thing  well 
known  by  name:  20  S.  E.  Rep.  (Va.)  831;  12  Ga.  431;  110  Ga. 
163;  Id.  359;  88  N.  C.  293;  147  Masa  304;  7  Jones  (N.  C),  609, 
8.  c.  78  Am.  Dec.  267 ;  2  Ired.  (N.  C.)  457;  27  S.  E.  Rep.  (W.  Va.) 
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268 ;  175  IlL  328 ;  51  N.  E.  Rep.  580 ;  20  N.  J.  Eq.  316 ;  16  S.  E. 
Rep.  274 ;    1 14  111.  388,  s.  c.  55  Am.  Rep.  871 ;  15  Pac.  Rep.  (Kan.) 
536;  75  Ala.  285;   83  Mo.  152;   8  Am.  &  Eng.  Enc.  L.  (Ist  ed.) 
724—5.     Identification  a  question  for  a  jury :     81  Oa.  260;  83  Oa, 
645;  101  Ga.  160;  120  CaL  311;  49  Pac  563;  afl&rmed  52  Pac 
586;  Fetter,  Eq.  277,  and  citations;  92  Ind.  560;  98  Mass.  545, 
s.  c   96  Am.  Dec.  671 ;  58  Conn.  12 ;  90  Ala.  454.     Less  certainty 
Tequired  in  contract  to  convey  than  in  deed :  28  Am.  &  Eng.  Enc 
L  (1st  ed.)  98 ;  36  N.  E.  Rep.  836.     Sufficiency  of  letters  and  tele- 
grams:   Civil  Code,  §§3034,  5192;  110   Ga,  302,  and  citations 
supra.      The  option  renewal  receipt  contains  all  the  requisites,  to 
wit,  parties,  subject-matter,  price,  and  consent  of  parties  to  all  nec- 
essary terms.      All  this  is  in  writing:  Civil  Code,  §§  5202,  3675; 
73  Ga,  400;  80  Ga.  572;  112  (?a.  359.     110  Ga.  159,  easily  dis- 
tinguished.    Specific  performance  granted  more  readily  for  vendee 
than  for  vendor:    5  Wait,  Ac  &  Def.  816  and  cit.;  22  Am.  &Eng. 
Enc  L.  (1st  ed.)  942.     Statute  of  frauds  should  not  be  used  as  an 
instrument  of  fraud:    5  Wait,  Ac.  &  Def.  797-8.     Not  essential 
that  the  number  of  acres  specified  in  the  tract  should  be  there; 
purchase  was  in  solido:    Civil  Code,  §§  4041, 4042 ;  111  Ga,  346; 
106  Ga,  193;  78  Ga,  618;  22  Am.  &  Eng.  Enc  L  (Ist  ed.)  943. 
Ill  Ga,  490,  is  distmguishable,  and  81  Ga.  708,  and  100  Ga,  651, 
are  not  in  point. 

Little,  J.  J.  and  6.  K.  Wentworth  filed  a  petition  in  Rich- 
mond superior  court  against  Charles  Lamed  and  Clarence  E.  Clark, 
seeking  to  compel  Larned  to  specifically  perform  an  alleged  con- 
tract for  the  sale  of  certain  land ;  and,  ancillary  to  the  reUef  sought, 
they  prayed  for  an  injunction  against  Larned,  restraining  him  from 
changing  the  status  of  the  title  to  the  land.  No  relief  was  prayed 
against  Clark.  On  the  hearing  of  the  application  an  injunction 
was  granted,  and  Lamed  excepted.  Substantially,  the  facts  relied 
on  to  authorize  the  injunction  were  these:  Prior  to  January  1, 
1900,  Lamed,  a  resident  of  Boston,  secured  the  services  of  Clark, 
a  real  estate  agent  at  Augusta,  Georgia,  to  negotiate  a  sale  of 
"Tuckahoe  Plantation"  (which  is  fully  described),  in  Screven 
county,  Georgia,  at  the  price  of  $9,000.  On  January  1, 1900,  Clark 
wrote  Lamed  as  follows :  "  I  think  at  last  I  have  found  you  a  pur- 
chaser for  '  Tuckahoe.*  My  party  wants  an  option  for  sixty  days 
at  eight  thousand  dollars  cash.     As  you  well  know,  I  do  not  want 
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to  tie  up  your  lands  with  an  option  unless  there  is  a  good  chance 
to  sell.  Please  let  me  have  it  promptly,  and  I  will  do  all  in  my 
power  to  make  the  sale."  To  which  Larned  replied  on  January  3 : 
"  Referring  to  yours  of  the  first,  I  beg  to  call  your  attention  again 
to  my  letter  of  April  10th  last,  where  I  made  you  a  price  of  $9,- 
000.00  cash.  I  have  made  the  price  no  less  to  any  party  since 
that  time.  To  give  an  option  to  any  one,  at  that  price  even,  would 
necessitate  to  withdraw  it  from  sale  (for  the  time  I  gave  an  option) 
with  others  with  whom  it  is  listed  with,  which  I  could  not  do." 
In  a  letter  of  Clark  to  Larned,  January  6,  acknowledging  receipt  of 
this  letter,  Clark  said :  "  It  is  impossible  for  you  to  ever  sell  your 
land  without  giving  an  option.  .  .  Now,  I  would  suggest,  if  you 
want  to  sell  your  place,  to  give  me  an  option  at  $9,000.00  for  thirty 
days,  with  the  understanding  that  my  man  is  to  go  or  send  some 
one  at  once.  If  my  man  concludes  he  will  not  give  $9,000.00,  I 
will  write  you,  and  then  you  can  withdraw  it  if  you  wish.  .  . 
If  you  decide  to  give  me  this  option,  let  me  hear  from  you  at  once." 
Replying  to  this  on  January  8,  Lamed  wrote  Clark  that  he  would 
do  for  him  what  he  had  done  for  no  one  else,  and  would  give  him 
an  option  for  thirty  days,  price  $9,000.00,  allowing  him  a  commis- 
sion of  five  per  cent.  On  January  22,  Clark  wrote  Lamed:  ''I 
have  just  received  a  letter  from  my  party.  He  says  an  option  of 
thirty  days  is  long  enough,  but  he  is  afraid  he  can  not  go  to  look 
at  it  until  Febmary  1st.  He  wants  an  option  at  $9,000.00  imtil 
March  1st.  I  think  this  is  fair;  and  if  you  conclude  to  let  me  have 
it,  wire  me  at  my  expense."  To  which  Lamed  replied  by  telegram 
dated  January  24:  "Yours  of  22  received.  March  first  will  be 
right."  On  January  27,  Clark,  acting  under  the  authority  thus 
given  by  Lamed,  entered  into  a  contract  in  writing  with  Dunham, 
as  follows :  "  State  of  Georgia,  Richmond  County.  This  agreement 
made  and  entered  into  this  the  27th  day  of  January,  1900,  between 
Charles  Lamed  of  the  first  part  and  C.  E.  Dunham  of  the  second 
part,  witnesseth  that  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  $1.00  to  him  in  hand  well  and  tmly  paid 
by  said  party  of  the  second  part  at  and  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  agree  and  does  hereby  give  to  the  said  party  of  the  sec- 
ond part  an  option  upon  the  purchase  of  a  tract  of  land  in  Screven 
county,  Georgia,  containing  five  thousand,  two  hundred,  and  fifty 
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acres,  more  or  less,  known  as  *  Tuckahoe/  the  price  at  which  said 
party  of  the  first  part  hereby  agrees  to  sell  said  land  being  nine 
thousand  dollars.  It  is  hereby  agreed  and  distinctly  understood 
that  this  option  shall  expire  at  noon  75th  meridian  time  March  1st, 
1900.  In  witness  whereof  the  said  party  of  the  first  part  has  caused 
these  presents  to  be  duly  signed  at  Augusta,  Ga.,  by  his  duly  au- 
thorized agent  at  Augusta,  Georgia,  this  27th  day  of  January,  1900. 
[Signed]  Chas.  Lamed  by  Clarence  E.  Clark,  agent  at  Augusta, 
Ga."  This  option  was  duly  witnessed,  and  was  by  Dunham  trans- 
ferred and  assigned  in  writing  for  value  received  to  J.  and  G.  K. 
Wentworth.  Clark,  at  the  time  the  option  was  given,  was  aware 
that  Dunham  was  acting  for  other  parties. 

On  February  17,  Clark  wrote  Lamed  as  follows :  "For  the  last 
four  or  five  days  the  Savannah  river  has  been  at  its  very  highest. 
Tuckahoe  has  been  almost  under  water  and  it  has  been  impossible 
for  my  man  to  look  it  over.  He  has  just  called  on  me  and  asked  me 
to  have  his  option  extended  for  thirty  days.  .  .  If  you  conclude 
to  do  this,  wire  me  at  my  expense  on  receipt  of  this  letter."  This 
request  for  extension  was  made  at  the  instance  of  Dunham,  repre- 
senting the  Messrs.  Wentworth.  On  February  20,  Clark  again 
wrote  Lamed,  stating  that  he  had  not  heard  from  his  letter  of  the 
17th;  that  his  man  had  been  to  Tuckahoe,  but,  on  account  of  high 
water,  could  not  see  it,  and  had  come  to  Augusta  on  Saturday  (the 
date  of  the  former  letter)  and  asked  to  have  the  option  extended ; 
that  he  had  left  for  a  point  near  Tuckahoe,  and  he  (Clark)  was  to  wire 
him  that  day  (January  20)  if  he  heard  from  Lamed ;  and  begging 
Lamed  to  grant  the  extension.  On  February  23,  Lamed  wired 
Ckrk:  "Will  extend  option  to  March  15th.  Will  write,"  and  on 
the  same  day  Lamed  wrote  Clark  explaining  the  cause  of  delay  in 
answering.  On  Febmary  23,  1900,  Clark  exhibited  to  Dunham 
Lamed's  tel^^m  agreeing  to  extend  the  option.  Acting  on  this, 
plaintiffs  had  the  land  examined,  and  decided  to  purchase.  On 
March  13,  Clark  wired  Lamed:  "My  party  offers  eight  thousand 
cash  for  Tuckahoe.  Answer  by  wire."  To  this  telegram  no  an- 
swer seems  to  have  been  received.  On  March  14,  George  K.  Went- 
worth, accompanied  by  Uoyd  J.  Wentworth  and  Dunham,  went  to 
Clark's  office  in  Augusta  and  told  him  that  Laraed's  offer  of  sale  of 
Tuckahoe  at  $9,000  was  accepted  by  the  petitioners  in  this  case, 
and  asked  Clark,  as  Laraed*s  agent,  to  name  the  amount  of  cash  to 
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bind  the  trade,  and  Clark  named  $10,  which  was  then  and  there 
paid  to  Clark  by  George  K.  Wentworth,  and  the  following  receipt 
given  to  him  by  Clark :  "Augusta,  Ga.,  March  14, 1900.  Received 
from  J.  &  G.  K.  Wentworth  ten  dollars  earnest  money  account  of 
Tuckahoe,  balance  due  $8,990.00.  Amount  of  purchase,  $9,000.00. 
[Signed]  Clarence  E.  Clark,  Agent  for  Charles  Lamed."  A  plat 
of  the  land  was  shown  petitioners,  and  it  was  then  understood  and 
agreed  that  Lamed  would  at  once  forward  papers  through  his  agent, 
Clark,  that  an  abstract  of  title  of  the  land  could  be  made  and  de- 
livered by  Clark  to  petitioners'  attomey,  whom  petitioners  instmcted 
in  Clark's  presence  to  proceed  at  once  to  Sylvania  and  examine  the 
title  of  the  land ;  and  the  purchasers  there  and  then  stated  through 
J.  K.  Wentworth  to  Clark  that,  as  soon  as  the  examination  was 
made  and  thetitle  found  to  be  good,  Lamed  should  sign  a  proper  deed 
conveying  the  property  to  the  Wentworths,  and  attach  the  deed  to 
a  draft  on  the  Wentworths  for  the  balance  of  the  purchase-money, 
and  deposit  the  same  in  some  bank  with  instructions  to  the  bank  to 
forward  the  same  to  some  bank  in  Bay  City,  Michigan,  Wentworth's 
place  of  business,  to  be  delivered  to  the  purchasers  when  they 
should  pay  the  draft.  Clark  agreed  to  this  arrangement  and  said  that 
it  was  perfectly  satisfactory  to  him,  and  wired  Lamed  on  the  same 
day:  "Party  accepts  option.  Nine  thousand  cash.  Tuckahoe. 
Earnest  money  paid.  Send  all  papers;"  and  on  the  next  day 
(March  15),  wrote  Lamed :  "  .  .  Yesterday  I  wired  you,  'Party 
accepts  option,  nine  thousand  cash  for  Tuckahoe.  Earnest  money 
paid.  Send  papers.'  He  is  ready  to  pay  me  the  cash  as  soon  as  I 
can  deliver  the  deed.  Awaiting  your  papers  and  trusting  will  be 
satisfactory  to  you,  I  am  yours  very  truly,  Clarence  E.  Clark." 

In  reply  to  Clark's  telegram  informing  him  of  the  acceptcmce  of 
the  option.  Lamed  wrote  to  Clark  on  March  15 :  "  Your  tel^ram  re- 
ceived, reporting  sale  of  *  Tuckahoe*  $9,000.00  cash.  I  am  glad  you 
have  made  the  sale.  As  requested,  I  send  you  by  registered  mail 
the  abstract  and  seven  separate  papers  for  title."  Later  on  the  same 
day  Lamed  wrote  further  as  follows:  "Since  writing  you  this 
morning  it  has  occurred  to  me  to  ask  how  much  money  the  pur- 
chaser has  put  up  as  part  of  the  purchase-money  ?  I  suppose  the 
full  amount  (as  is  the  usual  custom)  will  be  paid  on  or  within  ten 
days  from  date."  On  March  16,  and  prior  to  the  receipt  by  Clark 
of  Lamed's  letter  of  the  15th,  Larned  wired  Clark :  "  Sent  papers 
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yesterday.       Please  do  nothing  until  you  receive  my  letter  of  this 
date,"  and  on  the  same  date,  and  in  pursuance  of  the  same  purpose, 
Lamed  vrrote  Clark  the  following  letter :  *'  I  wrote  you  yesterday, 
and  sent  papers  as  requested.      Since  then  I  have  seen  and  had  a 
talk  with  my  man,  who  went  recently  to  look  over  and  report  to 
me  on  my  Tuckahoe  place.     He  thinks  I  ought  not  to  have  sold, 
and  1  have  come  to  the  same  conclusion  myself;  and  all  this  hap- 
pened by  giving  an  option,  as  you  know,  against  my  own  wish. 
Now,  Mr.  Clark,  you  are  my  t^ent,  and  you  are  expected  to  do  all 
you  can  for  your  and  my  interest.    If  the  sale  is  consummated,  you 
get  your  commission  as  agreed.     You  have  worked  hard  for  years 
to  sell  this  place ;  and  if  the  sale  does  not  go  through,  I  will  pay  you 
your  commission  of  $450.00  the  same,  and  in  addition  to  that  I 
will  give  you  $1,000.00  besides,  making  in  all  $1,450.    I  wired  you 
to-day  to  do  nothing  until  you  received  letter  from  me  this,  March 
16th,  date.     Should  I  give  your  party  a  deed,  it  would  of  course 
1^  all  the  law  requires,  a  quitclaim  deed.       Now  you  know  the 
whole  situation,  and  I  put  myself  in  your  hands  to  do  the  best  you 
can,  and  as  you  would  wish  me  to  do  by  you  under  like  circum- 
stances.    Should  you  have  any  doubt  about  getting  the  money  as 
above,  I  wiU  send  it  to  you  beforehand,  if  you  tell  me  you  can  do 
what  I  have  herein  expressed.     Please  do  not  for  a  moment  think 
that  I  ask  you  to  do  anything  dishonorable."     Clark  delivered  to 
Wentworth's  attorney  the  first  letter  written   by  Lamed  on  the 
15th,  and,  under  the  impression  that  Lam ed's  telegram  of  the  16th 
referred  to  his  second  letter  of  the  15th,  delivered  the  abstract  and 
papers  also  to  Wentworth's  attorney.     On  March  19,  Clark  wrote 
Lamed,  acknowledging  receipt  of  his  letter  of  the  16th,  and  stating 
that  he  did  not  see  how  he  could  help  Lamed  out ;  that  $10  had  been 
paid  to  bind  the  bargain,  and  the  balance  was  to  be  deposited  with 
the  National  Bank  of  Augusta ;  that  the  papers  had  been  turned 
over  to  Garlington,  the  attorney  for  Wentworth,  and,  if  approved 
by  him,  the  purchasers  would  insist  on  their  trade.    On  March  22, 
lamed  wired   Clark :    "  Send  copy  of  your  contract  with  Dunham 
when  he  paid  the  ten  dollars  " ;  and  on  the  same  day  Clark  wrote 
enclosing  copy  of  the  receipt.     This  letter  was  received  by  Lamed 
on  March  24,  and  he  at  once,  the  same  day,  wired  Clark:    "Will 
not  sell  to  Wentworths.     There  is  no  contract.     Eeturn  them  the 
ten  dollars."       Clark  at  once  telegraphed  Wentworth  the  contents 
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of  Lamed's  telegram,  and  enclosed  his  check  for  ten  dollars,  which 
was  returned  to  him  by  Wentwoith  with  the  statement  that  they 
had  been  advised  that  the  contract  held  good,  and  that  they  had 
instructed  their  attorney  to  go  ahead  and  enforce  it. 

We  have  from  a  voluminous  record  culled  the  above  as  the  facts- 
which  seem  to  have  been  established  at  the  hearing,  and  which  are 
not  materially  controverted.  Very  much  other  evidence  appears^ 
but  inasmuch  as,  in  our  judgment,  the  case  on  its  merits  turns 
upon  the  question  whether  the  Messrs.  Wentworth  had  so  properly 
exercised  their  right  of  option  as  to  entitle  them  to  a  conveyance 
of  the  land,  it  has  not  been  deemed  necessary  to  make  reference  in 
detail  to  other  portions  of  the  evidence.  We  have  endeavored  to 
arrange  (whether  successfully  or  not),  in  this  epitome  of  the  evi- 
dence in  relation  to  the  action  of  the  parties  as  to  the  option  and 
the  final  contract,  the  various  transactions  in  chronological  order,, 
so  that  the  controlling  features  of  the  case  may  the  more  readily 
appear.  A  demurrer  to  the  petition  was  filed  by  Lamed,  on  a  num-^ 
ber  of  grounds;  and  an  amendment  was  made  to  the  petition,  by 
which  the  all^ation  that  Lamed  placed  the  land  in  the  hands  of 
Clark  "to  negotiate  a  sale"  was  stricken,  and  an  all^ation  sub- 
stituted therefor  to  the  effect  that  Lamed  placed  the  land  in  the 
handa  of  Clark  to  sell  for  nine  thousand  dollars,  with  authority  ta 
Clark  to  make  a  binding  contract  of  sale  by  proper  writing.  The 
result  of  the  hearing  was  the  grant  of  an  injunction  by  the  judge 
in  the  following  terms:  "  Without  extended  discussion  .  .  I  think 
it  is  established  in  the  case:  First,  that  C.  E.  Clark  was  the  agent 
of  the  defendant  Lamed.  Second,  that  said  agent  was  expressly 
clothed  with  authority  to  grant  an  option  on  the  sale  of  a  planta- 
tion called  *  Tuckahoe,'  situated  in  Screven  county,  as  well  as  with 
authority  to  make  a  contract  of  sale  thereof  at  the  sum  of  nine 
thousand  ($9,000.00)  dollars  cash;  that  said  authority  also  em- 
braced power  to  collect  the  purchase-price  and  to  deliver  the  deed 
when  forwarded  by  the  principal;  and  that,  having  this  latter 
power,  his  agreement  as  to  the  particular  method  of  consummating 
said  cash  sale  would  be  binding.  Third,  that  plaintiffs  directly  and 
through  others  had,  for  a  valuable  consideration,  taken  said  option, 
and  before  its  withdrawal  had  accepted  the  terms  of  the  purchase. 
Fourth,  that  said  contract  of  sale  with  Clark,  the  agent  of  defend- 
ant, sufficiently  set  forth  the  three  elements  necessary  to  constitute 
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such   contract   of  sale,  viz.:   the  identity  of  the  thing  sold,  the 
pardiase-price,  and  the  consent  of  the  minds  of  each  as  to  all  nec- 
essary terms.       Fifth,  that  said  option,  the  receipt  for  part  of  the 
parchase-moDey,  and  the  letters  and  telegrams  are  sufficient  to  take 
this  case  out  of  the  statute  of  frauds.     For  which  reasons  it  should 
appear  that  plaintiff  is  apparently  entitled  to  a  decree  for  specific 
performance ;    and  it  is  therefore  ordered  and  adjudged  that  the  in- 
junction prayed  for  by  plaintiffs  be  granted."     To  the  order  grant- 
ing the  injunction  Lamed  excepted,  specifically  assigning  that  the 
granting  of  the   same  was  error  for  many  reasons,  among  others : 
that  under  the  facts  petitioners  were  not  entitled  to  a  specific  per- 
formance of  the  contract;  that  the  contract  was  unilateral,  wanting 
in  mutuality,  and  without  consideration  to  support  it;  that  the  offer 
was  withdrawn  before  acceptance ;  that  Clark  was  not  authorized 
to  make  a  contract  of  sale, under  the  evidence;  that  he  had  no 
power  to  bind  his  principal  by  collecting  the  purchase-money ;  that 
under  the  evidence  Clark  had  no  authority  to  agree  on  a  particular 
method  of  consummating  the  sale,  nor  to  grant  an  extension  of 
time  in  which  the  title  might  be  examined  and  in  which  the  pur- 
chase-money should  be  paid,  nor  to  agree  that  the  purchase-money 
should  be  paid  in  Michigan ;  that  the  agent  had  no  authority  to 
agree  that  the  purchase-price  should  be  paid  when  it  was  ascer- 
tained that  the  title  was  satisfactory,  nor  that  the  purchase-money 
should  be  paid  by  a  draft ;  that  the  court  erred  in  holding  that 
under  the  evidence  the  plaintiffs,  for  a  valuable  consideration,  had 
tak^i  the  option  and  before  its  withdrawal  had  accepted  the  terms 
of  the  purchase ;  and  that  the  court  erred  in  ruling  that  the  option, 
the  receipt  for  part  of  the  purchase-money,  and  the  letters  and  tel- 
egrams were  sufficient  to  take  the  case  out  of  the  statute  of  frauds. 
Inasmuch  as  the  result  of  our  consideration  of  the  pleadings  and 
evidence  in  this  case  brings  us  to  the  conclusion  that  the  plaintiffs 
would  not  be  entitled  thereunder  to  a  decree  for  a  specific  perform- 
ance of  the  conti-act  which  they  set  out,  we  deem  it  entirely  un- 
necessary to  consider  and  pass  upon  the  collateral  questions  raised 
and  insisted  on  as  reasons  why  the  court  erred  in  granting  the  in- 
junction ;  for  if  the  option  and  the  action  of  the  parties  thereunder 
do  not  make  in  law  a  binding  contract,  it  follows  that  Larned  should 
not  be  enjoined  from  making  such  a  disposition  of  the  land  as  he 
may  see  proper.     Therefore  our  consideration  of  the  case  will  be 
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confined  to  the  question  as  to  whether  the  action  of  the  transferees 
of  the  written  option  was  in  law  sufficient  to  constitute  a  legal  ob- 
ligation on  the  part  of  Lamed  to  convey  the  land  to  them.  Before 
determining  the  rights  of  the  parties  under  the  contract  of  option, 
it  is  essential  to  determine  to  what  extent  Mr.  Clark  was  the  agent 
of  Lamed  in  the  sale  of  the  property ;  and  just  here  it  is  in  place 
to  say  that  we  do  not  understand  from  the  evidence  of  Mr.  Clark 
that  he  was  the  general  agent  of  Lamed,  nor  a  special  agent  pos- 
sessed of  powers  in  addition  to  those  which  are  necessarily  implied 
in  the  correspondence  which  passed  between  them,  and  what  oc- 
curred in  the  interview  they  had.  That  Clark  considered  he  had 
full  authority  as  agent  to  accept  an  advance  on  the  purchase-money 
and  to  agree  to  the  payment  of  the  balance  by  draft  after  the  time 
limited  in  the  option,  in  the  eyent  the  title  was  satisfactory,  is  evi- 
dent from  an  inspection  of  the  record.  The  conduct  of  Mr.  Clark 
appears  to  have  been  perfectly  correct  towards  all  of  the  parties 
during  the  different  phases  of  the  transaction ;  but  the  question  as 
to  the  extent  of  his  agency,  and  his  powers  to  bind  Lamed,  must 
be  determined,  not  from  the  conclusions  which  he  drew  from  the 
correspondence,  but  from  settled  mles  of  law  growing  out  of  the 
relation  of  principal  and  agent;  and  the  powers  of  the  agent  to  act 
for  his  principal  must  be  determined  by  the  writings  and  telegrams 
which  passed  between  them,  because  it  is  not  insisted  or  shown 
that  Clark  had  any  other  powers  as  agent  than  those  conferred  by 
the  correspondence,  from  which  it  is  clearly  indicated  that  he  was 
not  originally  invested  with  authority  by  his  principal  to  give  an 
option,  although  it  is  shown  that  he  was  originally  invested  with 
the  power  to  sell  the  land  for  nine  thousand  dollars  cash.  Having 
placed  the  land  in  the  hands  of  Clark  to  sell  for  him  for  a  named 
price,  the  correspondence  in  relation  to  giving  the  option  of  pur- 
chase shows  that  Clark  wrote  to  his  principal  that  he  thought  he 
had  found  a  purchaser  for  the  land,  but  that  his  party  wanted  an 
option  for  sixty  days.  C^ertainly  up  to  this  period  of  time  there  is 
nothing  to  indicate  that  the  agent  was  invested  with  any  power  to 
grant  an  option  for  the  purchase  of  the  land.  Li  the  letter  apply- 
ing for  the  option  the  agent  says:  "  Please  let  me  have  it  promptly, 
and  I  will  do  all  in  my  power  to  make  the  sale."  So  far  as  this 
record  shows,  the  principal  at  that  time  declined  to  give  the  option, 
and  the  agent  subsequently  informed  his  principal  that  it  would  be 
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impossible  for  him  ever  to  sell  his  land  unless  an  option  was  given, 
and  that  if  his  principal  would  give  him  an  option  for  thirty  days 
and  the  prospective  purchaser  which  the  agent  had  in  contempla- 
tion would  not  in  that  time  give  the  named  price,  the  principal 
could  th^i  withdraw  it.  It  was  apparently  under  the  influence  of 
this  second  letter  that  the  principal  wrote  his  agent  that  he  would 
give  him  an  option  for  thirty  days  at  the  price  of  nine  thousand 
dollais,  allowing  him  a  commission  of  five  per  cent. 

From  the  correspondence  leading  up  to  the  giving  of  the  option 
three  things  are  well  established :  first,  that  Clark  had  no  legal  power 
to  give  an  option  for  the  purchase  of  Lamed's  land ;  second,  that 
Lamed  gave  to  Clark  directly  authority  to  make  for  him  a  contract 
of  option  fox  thirty  days  at  a  price  of  nine  thousand  dollars ;  and 
third,  that  the  terms  of  the  option  were  cash.  Under  this  authority 
Gark  was  authorized  to  give  an  option  to  his  prospective  purchaser, 
whoever  he  might  be,  to  piu-chase  the  land  within  thirty  days  by 
the  payment  of  a  sum  named  in  cash.  But  it  does  not  appear  that 
he  was  authorized  in  any  manner  to  change  the  terms  of  the  option ; 
nor  does  the  subsequent  correspondence,  by  which  the  agent  was 
anthorized  to  enlarge  the  time  in  which  the  right  of  option  could 
be  exercised,  enlarge  the  powers  of  the  agent  in  any  other  respect. 
On  January  22,  Clark  applied  to  Lamed  for  an  extension  of  the 
time  limit  of  the  option  till  March  1,  which  on  January  24  Lamed 
granted  by  tel^ram.  Then  by  its  terms  the  option  expired  on  March 
l,at  noon.  Subsequently,  on  the  application  of  Clark  for  given  rea- 
sons, Lamed  extended  the  same  to  March  15.  So  it  is  apparent  that 
the  only  result  of  this  correspondence  was,  that  Lamed  authorized 
Clark,  his  agent,  to  give  to  a  prospective  purchaser  whom  the  agent 
had  found,  an  option  to  purchase  the  land  for  nine  thousand  dollars 
cash,  which  option  was  to  be  exercised  by  March  15.  Then,  as  it 
does  not  appear  that  the  agent  was  authorized  by  the  principal  to 
diange  or  give  any  other  option  than  the  one  prescribed  by  him,  the 
question  whether  Wentworth  exercised  his  right  in  such  a  manner 
as  to  entitle  him  to  a  conveyance  can  only  be  determined  by  a  con- 
sideration of  the  legal  incidents  which  attach  to  such  a  contract. 
It  was  ruled  in  the  case  of  Black  v.  Maddox,  104  Ga,  157,  that 
such  contracts,  when  founded  upon  a  valuable  consideration,  were 
l^al  and  binding  on  the  parties;  and  when  performance  of  the  terms 
<rf  the  contract  had  been  made  or  offered  to  be  made,  a  specific  per- 
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formance  of  the  contract  would  be  decreed  against  the  party  giving 
the  option.  The  manner  of  performance  which  satisfies  the  terms 
of  a  contract  of  this  character  is,  however,  a  matter  of  importance. 
It  was  ruled  in  the  case  of  Sobinson  v.  Weller,  81  Ga,  704,  that 
"  the  offer  of  a  seller  must  be  accepted  by  the  purchaser,  unequiv- 
ocally, unconditionally,  and  vdthout  variance  of  any  sort."  Our 
present  Chief  Justice,  in  delivering  the  opinion  in  that  case,  said : 
^'An  absolute  acceptance  of  a  proposal,  coupled  with  a  condition, 
will  not  be  a  complete  contract;  because  there  does  not  exist  the 
requisite  mutual  assent  to  the  same  thing  in  the  same  sense."  To 
the  same  effect  see  Potts  v.  Whitehead,  23  N.  J.  Eq.  512 ;  Sawyer 
V.  Brossart,  67  Iowa,  678;  Corcoran  t?.  White,  117  HL  118,  in  which 
latter  case  it  was  ruled  that, "  to  constitute  a  contract  of  sale  of  land 
by  the  acceptance  of  an  offer  to  sell,  the  acceptance  must  be  uncon- 
ditional. No  contract  would  result  from  a  letter,  that  the  party  will 
accept  the  offer  'provided  the  title  is  perfect.'"  An  option  such 
as  that  we  are  now  dealing  with  is  purely  an  offer  to  sell  land,  hav- 
ing the  binding  force  of  a  contract,  so  that  the  party  offering  can 
not  legally  withdraw  within  a  time  named.  It  is  such  an  offer 
as  entitles  the  person  to  whom  it  is  made  to  compel  the  owner  to 
convey  the  land,  if  the  person  to  whom  it  is  offered  does  the  pre- 
scribed things  within  the  time  limit.  But  when  the  time  has  ex- 
pired, no  obligation  rests  upon  the  owner  afterwards  to  convey  the 
land.  It  is  peculiarly  a  contract  of  which  time  is  of  the  essence. 
As  was  said  in  Black  v.  Maddox,  supra,  it  is  a  legal  contract  im- 
posing the  obligation  to  make  another  contract  within  a  limited  pe- 
riod, if  named  conditions  are  complied  with.  The  contract,  if  valid, 
is  nevertheless  a  conditional  one,  and  its  obligations  terminate  if 
the  condition  as  to  time  is  not  complied  with. 

For  the  proposition  that  the  option  must  be  exercised  within  the 
time  limit,  or  it  will  be  lost,  see  Longfellow  v,  Moore,  102  HI.  289; 
Mason  v,  Payne,  47  Mo.  517 ;  Carter  v.  Phillips,  144  Mass.  100; 
Kemp  V,  Humphreys,  13  Dl.  573  ;  Potts  v.  Whitehead,  20  K  J'.  Eq. 
55 ;  Vassault  v.  Edwards,  43  CaL  458.  In  the  case  of  Longworth 
V.  Mitchell,  26  Ohio  St.  334,  it  is  said  that  a  limitation  of  time  for 
which  a  standing  offer  is  to  run  is  equivalent  to  the  withdrawal  of 
the  offer  at  the  end  of  the  time  named.  Now  it  appears  in  the 
present  case,  in  reference  to  the  acceptance,  that  on  March  14,  the 
day  prior  to  that  on  which  the  option  would  expire,  the  defendants 
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in  error  informed  Clark  that  Larned's  offer  for  sale  of  "  Tuckahoe"  was 
accepted,  and  in  connection  with  that  information  they  requested 
Clark  to  name  the  amount  of  cash  to  bind  the  bargain.     Clark 
named  ten  dollars,  and  the  Messrs.  Wentworth  paid  it  and  took  a 
receipt-      This  was  not  a  compUance  with  the  terms  of  the  con- 
tract.    The  contract  of  option  was  Larned's  contract,  and  without 
authority  of  Lamed  nothing  could  be  added  to  or  taken  from  it  so 
as  to  bind  him.     The  terms  of  purchase  were  cash ;  the  payment  of 
ten  dollars  on  account  of  the  piu*chase  was  not  a  compliance  with 
the  terms.      Not  only  so,  but  at  the  time  this  advance  on  the  pur- 
chase-price was  made  there  was,  as  appears  from  the  record,  a  dis- 
tinct agreement  to  the  effect  that  Lamed  should  forward  his  papers, 
that  an  abstract  of  title  should  be  made,  which  papers  were  to  be 
delivered  by  Clark  to  the  attorney  for  the  defendants  in  error ;  that 
this  attorney  should  go  to  the  county  in  which  the  land  was  situated, 
examine  the  title,  and,  as  soon  as  the  examination  was  made  and  the 
title  found  good,  that  Lamed  should  convey  the  property  to  the  pur- 
chasers, who  would  pay  for  the  same  through  a  draft  drawn  on 
them  by  Lamed  through  some  bank  in  a  named  city  in  Michigan. 
Here  was  a  new  contract,  one  which  could  not  have  been  accom- 
plished in  the  time  Hrait.     It  makes  no  difference,  as  to  the  legal 
principle  involved,  whether,  after  March  15,  Lamed  was  willing  to 
wait  ten  days  for  the  purchase-money  or  that  he  expected  it  to  be 
paid  within  that  time.      There  was  nothing  binding  him  to  wait ; 
he  could  have  done  so  had  he  so  chosen.     The  contract,  without  re- 
gard to  Larned's  wiUingness  or  unwillingness  to  waive  any  part  of 
its  essential  terms,  must  stand  on  its  merits,  unless  in  fact  he  waived 
a  particular  part  of  its  performance  or  agreed  to  new  conditions. 
The  acceptance  on  the  part  of  the  Messrs.  Wentworth  was  not  un- 
conditional.     On  the  contrary,  it  was  conditional ;  that  is,  that 
they  would  complete  the  purchase  if  the  title  proved  to  be  good. 
The  contrary  proposition  is  embraced  in  this  agreement  that  they 
would  not  complete  the  purchase  under  certain  conditions;  but  the 
l^al  requirement  of  the  option,  in  order  to  give  defendants  in  error 
any  rights  thereunder,  was  that  the  contract  should  be  completed 
by  the  15th  of  March.     After  that  day  had  expired  and  it  remained 
uncompleted  in  any  essential  particular  not  expressly  agreed  to  by 
Lamed,  the  Messra  Wentworth  acquired  no  rights  under  it.     The 
agreement  by  the  agent  annexing  other  conditions  to  the  perform- 
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ance  of  its  terms  was  not  expressly  given  so  far  as  the  record  shows^ 
and  was  not  embraced  by  implication  in  the  correspondence,  and 
did  not  bind  Lamed.  We  must  therefore  rule  that  there  was  na 
performance  of  the  terms  of  the  contract  of  option  by  the  Messrs. 
Wentworth,  within  the  time  limit,  and  that  they  were  not,  in  the 
absence  of  such  performance,  entitled  to  a  decree  for  the  specific 
performance  of  the  contract.  Not  being  so,  the  granting  of  the  in* 
junction  was  error. 

JvdgrruTd  reversed.     All  the  Justices  concurring. 


114    224 

Jl^s^  TiNDALL  V,  NiSBET,  clerk. 

Lewis,  J.  1.  A  receiver  who  disobeys  an  order  of  court,  and  thereby  concerts 
to  his  own  use  property  in  his  possession  as  receiver,  may  be  imprisoned  for 
contempt  of  court,  both  for  the  direct  contempt  of  disobeying  the  order  and 
for  the  lef usal  to  restore  the  property  so  converted  by  him. 

2.  When  a  receiver  has  bsen  imprisoned  for  a  refusal  to  pay  to  the  court  money 
which  has  been  adjudged  to  be  in  his  possession,  the  court  may  at  any  time 
in  its  discretion,  either  upon  its  own  motion  or  upon  the  application  of  the 
receiver,  inquire  into  the  question  of  his  ability  to  comply  with  the  order  of 
the  court. 

8.  It  does  not  appear  in  the  present  case  that  the  court  abused  its  discretion  in 
refusing  to  institute  an  inquiry  on  the  application  of  the  receiver  on  the  ques- 
tion of  his  present  ability  to  comply  with  the  order  of  the  court  requiring  him 
to  pay  over  the  money  adjudged  to  be  in  his  possession. 

4.  It  not  appearing  from  anything  in  the  record  that  the  question  of  the  consti- 
tutionality of  the  proceeding  under  which  the  receiver  was  imprisoned  was 
raised  in  the  application  now  under  review,  this  court  will  not  undertake  to 
pass  on  such  question,  notwithstanding  it  is  directly  ndsed  on  the  assignment 
of  error  in  the  bill  of  exceptions. 

Judgment  afflrmed.    All  the  Jxistices  concurring. 

Argued  November  4,  —  Deoided  Norember  9, 1901. 

Contempt — petition  for  discharge.  Before  Judge  Candler* 
Bibb  superior  court.     September  28,  1901. 

The  facts  leading  up  to  the  imprisonment  of  the  plaintiff  in  error 
for  contempt  of  court  are  fully  set  forth  in  the  case  of  Tindall  v. 
Msbet,  113  Ga,  1114.  It  appears  that,  on  the  day  the  judgment 
of  this  court  in  that  case  was  made  the  judgment  of  the  superior 
court,  counsel  for  Tindall  presented  to  the  judge  of  the  superior 
court  a  petition  setting  forth  his  inability  to  pay  into  court  the  money 
which  had  been  adjudged  to  be  in  his  possession,  allying  that  he 
had  been  suflBdently  punished  for  his  acts  of  contempt,  and  praying 
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(1)  that  he  be  granted  leave  to  show  that  he  has  purged  himself  of 
contempt  pursuant  to  the  judgment  of  the  court ;  (2)  that  the  court, 
after  hearing  the  evidence  that  the  petitioner  is  able  and  ready  to 
submit,  find  and  adjudge  whether  or  not  he  is  unable,  by  reason  of 
his  poverty,  to  pay  said  amount  of  money  to  the  derk  of  the  court, 
and  whether  or  not  he  has  been  sufficiently  punished  for  the  acts 
of  coutempt  adjudged  against  him ;  (3)  that  he  be  adjudged  to  have 
purged  himself  of  contempt,  and  be  discharged ;  and  (4)  that  R.  A. 
Xisbet,  clerk,  be  required  to  show  cause  why  the  prayers  of  the  pe- 
tition should  not  be  granted.  Tliis  petition  was  filed  on  August  14, 
1901;  and  on  September  27  thereafter  the  petition  was  amended 
by  an  allegation  that  the  petitioner  had  been  continuously  impris- 
oned in  the  coimty  jail  of  Bibb  county  on  his  commitment  for  con- 
tempt fflBce  August  14,  1901  (the  day  on  which  the  original  peti- 
tion was  filed),  a  period  of  45  days,  and  that  he  was  then  so  im- 
prisoned. Upon  this  petition  as  amended  the  court  passed  the  fol- 
lowing order:  "  In  my  opinion,  forty-five  days  confinement  in  the 
common  jail  of  Bibb  county  is  insufficient  punishment  for  an  of- 
ficer of  court  who,  without  any  legal  excuse,  wrongfully  appropri- 
ates to  his  own  use  six  thousand  dollars  placed  in  his  custody  by 
the  court.  To  discharge  said  officer  on  the  ground  that  he  had  by 
SQch  coJifinement  been  sufficiently  punished  for  his  past  coutempt 
in  thus  appropriating  such  funds,  and  for  his  ever-present  and  con- 
tmuing  contempt  in  failing  to  pay  them  over  to  the  clerk  of  the 
court,  would  be  such  an  example  as  would  increase  the  number  of 
such  offenses  in  this  State  and  as  such  would  encourage  other  offi- 
cers in  like  positions  to  commit  similar  crimes ;  and  therefore,  while 
I  sympathize  with  the  petitioner's  family  in  their  distress,  and  can 
but  be  sorry  for  him,  who  is  doubtless  suffering  from  his  confine- 
ment, justice  demands  that  his  punishment  be  such  as  will  in  some 
measure  atone  for  his  fault,  and  such  as  will  tend  to  deter  others 
from  the  commission  of  the  same  in  future.  I  must  decline  at 
pie^ent  to  oider  petitioner's  discharge  or  to  grant  the  rule  prayed." 
To  this  judgment  the  petitioner  excepted. 

John  P.  Boss,  lot  plaintiff. 

N.  E.  Harris,  John  I,  Hall,  Olin  J.  Wimberly,  C.  P.  Steed  and 
Anderson  &  Otojos,  contra. 
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Hobby  v.  The  State. 

Bt  thb  Coubt.  This  case  being  for  decision  by  a  full  bench  of  six  Justices,  who 
are  evenly  divided  in  opinion,  the  judgment  of  the  court  below  stands  aflBrmed 
by  operation  of  law. 

Sabmitted  October  21,  — Decided  KoTember  15,  1901. 

CoDvictioii  of  manslaughter.     Before  Judge  Holdeu.     Burke 
superior  court.     June  15,  1901. 


E,  H.  Callaway,  for  plaintiflF  in  error. 
J.  S,  Beynolds,  solicitor-general,  contra. 


SOUTHERN  EXPRESS  COMPANY  v.  THE  STATR 

1.  Where  upon  the  trial  of  a  criminal  case  the  defendant  neither  demurs  to  the 
indictment  nor  moves  to  quash  it,  but  voluntarily  goes  to  trial  upon  the  mer- 
its of  the  case,  this  court  can  not  consider  an  assignment  of  error  in  a  bill  of 
exceptions  sued  out  in  such  case,  alleging  that  the  trial  court  **  should  have 
ruled  that  [the  accused]  was  not  Indictable  at  all  for  the  offense  charged  in 
the**  indictment. 

2.  Relatively  to  a  package  of  whisky  shipped  by  express  from  another  State  to 
a  named  person  in  a  designated  city  in  this  State,  to  be  there  delivered  to  him 
upon  his  paying  to  the  agent  of  the  express  company  at  that  point  a  stipula- 
ted price  therefor,  the  penal  laws  of  this  State  in  reference  to  the  unlawful 
sale  of  intoxicating  liquors  become  of  force  when  such  package  has  reached 
the  point  of  its  destination  and  is  being  held  by  such  express  agent  until  the 
sale  of  the  whisky  has  been  completed  in  accordance  with  such  directions  of 
the  consignor. 

Argued  October  21,— Decided  November  16, 1901. 

Indictment  for  selling  liquor.  Before  Judge  Fite.  Whitfield 
superior  court.     July  2,  1901. 

F.  6,  duBignon  and  E,  J.  &  J.  McCamy,  for  plaintiff  in  error. 
Samuel  P.  Maddox,  solicitor-general,  contra. 

Fish,  J.  The  accused,  the  Southern  Express  Company,  was 
tried  and  found  guilty,  in  the  superior  court  of  Whitfield  county, 
of  selling  spirituous  liquors  contrary  to  law,  upon  the  following 
state  of  facts:  "A  shipper  in  the  State  of  Xorth  Carolina  sent  a 
package  of  whisky  containing  two  gallons,  through  the  defendant 
company,  to  be  deUvered  to  the  consignee  at  Dalton,  Whitfield 
county,  Gra.,  on  his  payment  for  the  same  to  the  defendant's  agent 
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at  Dalton,  together  with  the  charges  thereon.  The  whisky  arrived 
at  Dalton ;  the  consignee  called  at  defendant's  office  in  Dalton,  paid 
defendant's  agent  for  the  whisky  S3.70;  whereupon  it  was  deliv- 
ered to  the  consignee  by  the  defendant's  agent  in  the  same  pack- 
age and  condition  it  was  shipped  from  North  Carolina,  to  wit  on  the 
day  named  in  the  indictment.  The  money  collected  by  defendant's 
agent  at  Dalton  was  sent  through  the  defendant  company  to  the 
shipper  of  the  whisky  in  North  Carolina  and  there  paid  to  him. 
The  defendant  is  a  chartered  company,  being  a  common  carrier  of 
frdght  and  engaged  in  the  transportation  for  hire  of  interstate  com- 
merce, and  the  liquor  for  the  sale  of  which  it  is  here  indicted  was  re- 
ceived and  forwarded  by  defendant  in  the  usual  and  ordinary  trans- 
action of  its  business  as  such  common  carrier.  A  sight  draft  drawn 
by  the  consignor  on  the  consignee  accompanied  the  shipment,  and 
was  turned  over  to  the  consignee  by  the  agent  of  defendant  upon  lus 
payment  of  the  amoimt  named  in  the  draft  Defendant  is  not  a 
railroad  company,  does  not  own  the  railroads  over  which  its  freight 
is  transported,  but  employs  various  railroad  companies  to  carry 
frd^t  for  it,  paying  them  therefor."  The  express  company  sued 
out  a  bill  of  exceptions  and  brought  the  case  here  for  review.  It  is 
recited  in  the  biU  of  exceptions  that  the  accused  **  contended  that  a 
corporation  such  as  it  is  was  not  indictable  under  the  sections  on 
which  the  indictment  is  framed;  and  that  under  the  facts  admitted 
it  was  not  guilty  of  any  oflfense,  as  in  all  that  was  done  by  it  it  was 
justified  under  the  third  clause  of  section  eight  of  the  first  article  of 
the  constitution  of  the  United  States,  conferring  on  Congress  the 
power  *to  regulate  commerce  with  foreign  nations  and  among  the 
several  States,'  and  the  acts  of  Congress  passed  thereupon ;  and  that 
under  the  provisions  of  the  act  of  Congress  of  August  8th,  1890, 
commonly  known  as  the  'Wilson  act,'  it  had  power  to  do  all  that 
was  shown  in  the  agreed  statement  of  facts;  and  it  was  therefore 
not  guilty  of  any  offense."  The  assignments  of  error  in  the  bill  of 
exceptions  are:  "  first,  that  the  court  should  hav*-  r*l^  that  it  was 
not  indictable  at  all  for  the  offense  charged  in'  "^'  ^^"^  and  second, 
if  indictable,  that  under  the  facts  it  was  not  g*  .  ^  Say  offense." 

1.  It  will  be  observed  that  the  first  assign^  ^^  ^'^^  ^^^or  is,  not 
that  the  defendant  in  the  court  below  should  j^^^^P^^^  found  not 
guilty,  because  the  proof  showed  that  it  couldf  ^^^°^  Ifemit  the  of- 
fense with  which  it  was  charged,  but  the  assi^  ^^int  is,  that  the 
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court  should  have  ruled  that  it  was  not  indictable  for  the  offense 
charged.  In  Eaves  v.  State,  113  Oa.  750,  this  court  held:  "  If  an 
indictment  be  on  its  face  fatally  defective,  because  based  on  a  stat- 
ute no  longer  in  force,  advantage  of  the  defect  should  be  taken  by 
demurrer  or  by  motion  in  arrest  of  judgment.  In  the  absence  of 
a  demurrer,  such  defect  is  not  ground  for  asking  the  direction  of  a 
verdict  of  acquittal,  or,  in  a  motion  for  a  new  trial,  for  setting  aside 
a  verdict  of  guilty  as  contrary  to  law."  See  also  Boswell  v.  State, 
ante,  40.  The  defendant  could  have  invoked  a  ruling  of  the  court 
to  the  effect  that  it  could  not  legally  be  indicted,  for  the  offense 
charged,  by  demurring  to  the  indictment,  or  moving  to  quash  it. 
Instead  of  doing  so,  however,  it  voluntarily  went  to  trial  under  the 
indictment,  and  now  complains  that  the  court  did  not  make  a  rul- 
ing which  was  not  legally  invoked.  It  was  too  late,  after  volun- 
tarily going  to  trial  upon  the  merits,  to  contend  "that  a  corporation 
such  as  it  is  was  not  indictable  under  the  sections  on  which  the 
indictment  is  framed."  The  accused  did  not  make  this  contention 
in  the  way  and  at  the  time  which  the  law  provides.  As  no  ruling 
of  the  court  below  upon  the  validity  of  the  indictment  was  l^alljr 
invoked,  this  court  can  not  consider  an  assignment  of  error  based 
upon  the  failure  of  the  trial  court  to  rule  in  accordance  with  the 
contention  of  the  plaintiff  in  error. 

2.  The  second  assignment  of  error  is,  that  if  the  defendant  was 
indictable,  "under  the  facts  it  was  not  guilty  of  any  offense."  This 
assignment  is  based  on  the  contention,  that,  "in  all  that  was  done 
by  it,  it  was  justified  imder  the  third  clause  of  section  eight  of  the 
first  article  of  the  constitution  of  the  United  States,  conferring  on 
Congress  the  power  *to  r^ulate  commerce  with  foreign  nations  and 
among  the  several  States,'  and  the  acts  of  Congress  passed  there- 
upon ;  and  that  under  the  provisions  of  the  act  of  Congress  of  Au- 
gust 8th,  1890,  commonly  known  as  the  *  Wilson  act,'  it  had  power 
to  do  all  that jpi%  shown  in  the  agreed  statement  of  facts;  and  it- 
was  therefor^  i^pt  guiky  of  any  offense."  Before  the  passage  of  the 
"  Wilson  act**  ^  ^aransjiction  as  that  disclosed  by  the  facts  in 

the  record  t'  Vould  have  fallen  under  the  protection  of  the 

interstate  c       .  .  ®^olause  of  the  Federal  constitution;  and  the 

precise  qu^  ^^        w  determined  is,  whether  it  falls  within  the 

facts*    " 
provisions  c        *      Xot  Congress.     That  act  was  passed  in  conse- 
quence of  .tl»         JtB  produced  by  the  decision  of  the  Supreme 
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Court  of  the  United  States  in  Leisy  v,  Hardin,  135  U.  S.  100, 
where  it  was  held,  that,  under  the  provisions  of  the  constitution  of 
the  United  States,  merchandise  imported  from  a  foreign  country, 
or  from  one  State  into  another,  could  be  sold  by  the  importer 
thereof,  in  the  original  packages  in  which  it  was  imported,  free  from 
the  interference  of  State  laws,  as  until  such  sale  the  goods  were  not 
commingled  i^th  the  mass  of  property  in  the  State  to  which  they 
were  imported,  but  still  retained  the  character  of  interstate-com- 
merce goods.  The  effects  of  this  decision  were  immediate  and 
wide-spread,  and  practically  annulled  the  efforts  of  certain  of  the 
States  to  suppress,  or  restrict,  the  traffic  in  intoxicating  liquors 
within  their  limits,  "Original  package"  depots  and  storerooms, 
and  even  "  Original  package  saloons,"  sprang  up  in  States  and  lo- 
calities where  by  law  the  sale  of  intoxicating  liquors  was  prohib- 
ited and  made  penal.  Black,  Intox.  Liq.  §  74.  In  order  that  this 
traffic  might  be  suppressed  by  the  States  whose  public  policy  was 
thus  openly  set  at  naught,  and  to  give  to  all  the  States  a  like  power. 
Congress  passeii  the  "  Wilson  act,"  the  predominant  purpose  of 
which  was  to  empower  the  States  to  prevent  the  sale  of  intoxicat- 
ing liquors  in  the  original  packages  in  which  they  were  imported. 
That  act  provides :  '*That  all  fermented,  distilled,  or  intoxicating 
liquors  or  liquids  transported  into  any  State  or  Territory  or  remain- 
ing therein  for  use,  consumption,  sale,  or  storage  therein,  shall,  upon 
arrival  in  such  State  or  Territory,  be  subject  to  the  operation  and 
effect  of  the  laws  of  such  State  or  Territory,  enacted  in  the  exer- 
cise of  its  police  powers,  to  the  same  extent  and  in  the  same  man- 
ner as  though  such  liquids  or  liquors  had  been  produced  in  such 
State  or  Territory,  and  shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages  or  otherwise."  26 
r.  S.  StaL  313,  c.  728.  It  is  impliedly  admitted  by  the  plaintiff 
in  error  that  the  agreed  statement  of  facts  shows  that  it  sold  the 
package  of  whisky  in  question  in  Whitfield  county,  Ga.,  as  alleged 
in  the  indictment ;  and  this  is  in  accordance  with  the  decision  of 
this  court  in  Crabb  v.  State,  88  Oa.  585,  where  it  was  held:  "The 
sale  of  whisky  sent  by  express  *  C.  0.  D.'  is  not  complete  until  the 
whisky  is  delivered  and  paid  for;  and  the  express  agent  making  the 
delivery  and  collection  in  a  county  where  sale  is  lawfully  prohib- 
ited is  subject  to  indictment  if  he  acts  knowingly  in  completing 
the  sale."     So  the  contention  of  the  plaintiff  in  error  amounts  to 
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simply  this,  that,  although  it  sold  the  whisky  in  Whitfield  county^ 
Ga.,  at  the  time  allied  in  the  indictment,  it  was  guilty  of  no  of- 
fense, because  the  sale  was  an  interstate  commerce  transaction, 
which  did  not  fall  within  the  provisions  of  the  "  Wilson  act,"  sub- 
jecting such  liquor  to  the  operation  and  effect  of  the  laws  of  this 
State  upon  its  arrival  therein. 

In  support  of  its  construction  of  this  act,  the  plaintiff  in  error  re- 
lies upon  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Rhodes  v.  Iowa,  170  U.  S.  412.  In  that  case  it  appeared  that 
a  box  of  intoxicating  liquors  was  shipped,  by  rail,  from  a  point  in 
the  State  of  Illinois  to  Brighton,  Iowa,  and,  upon  its  arrival  there, 
was  placed  by  the  trainmen  on  the  platform  of  the  railroad  station, 
and  shortly  thereafter  Rhodes,  who  was  the  station  agent  of  the 
railroad  company  at  that  point,  in  the  discharge  of  his  duties, 
moved  the  box  into  the  railroad  freight- warehouse,  which  was  about 
six  feet  from  the  platform  where  the  box  had  been  deposited  when 
taken  from  the  train.  Upon  this  state  of  facts,  he  had  been  tried 
and  convicted  of  a  violation  of  an  Iowa  statute,  which,  briefly 
stated,  prohibited  and  made  penal  the  transportation,  by  any  ex- 
press company,  railroad  company,  or  any  person,  for  any  other 
person  or  corporation,  of  any  intoxicating  liquors,  from  one  point 
or  place  to  another  point  or  place,  within  that  State,  without  first 
being  furnished  with  a  specified  certificate,  which  the  law  of  the 
State  provided  should  be  granted  imder  particular  and  exceptional 
conditions.  The  precise  question  before  the  Supreme  Court  of  the 
United  States  was,  whether  the  Iowa  statute,  which  Rhodes  was 
charged  with  having  violated,  could  be  applied  to  his  act  in  moving 
the  box  of  liquors  from  the  railway  station  platform  into  the  railroad 
freight-house,  without  rendering  that  statute  repugnant  to  the  con- 
stitution of  the  United  States.  The  court  held  that  it  could  not. 
In  reaching  this  conclusion  the  court  construed  the  "  Wilson  act'* 
and  held  that  the  goods  in  question  had  not,  within  the  meaning  of 
that  act,  arrived  in  the  State  of  Iowa  when  they  crossed  the  line 
of  the  State,  and  did  not  do  so  until  the  interstate  transportation 
contracted  for  by  the  railroad  company  which  received  the  pack- 
age at  the  point  of  shipment  had  been  completed  by  the  receipt  of 
the  goods  at  their  destination  and  delivery  to  the  consignee.  The 
dominant  idea  seems  to  have  been  that  the  power  of  the  State  of 
Iowa  did  not  attach  to  the  intoxicating  liquor  while  it  was  in  course 
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of  transit  from  the  point  of  shipment  to  the  point  of  destination, 
and  that  the  hquor  was  still  in  transit,  under  the  contract  for  in- 
terstate transportation,  when  it  was  being  moved  from  the  railroad 
station  platform  in  Brighton,  Iowa,  into  the  freight- warehouse  of  the 
railroad  company  at  that  place.    It  is  true  the  court,  iu  the  opinion, 
said  the  power  of  the  State  did  not  attach  until  the  goods  had  been 
dehvered  to  the  consignee,  but  we  think  it  was  unnecessary  to  go 
that  far  in  order  to  rule  the  question  which  the  court  was  called 
upon  to  decide.     The  common  carrier  had  contracted  to  both  trans- 
port and  deliver  the  go^s,  and  the  transportation  was  complete 
when  the  goods  had  reached  the  point  of  destination  for  which 
they  were  intended,  whether  the  consignee  ever  called  for  and  re- 
ceived them  or  not.     They  were  then  no  longer  in  transit  from  the 
shipping-point   to  the  point  of  destination ;   and  it  seems  to  us 
they  had  certainly  arrived  within  the  State  of  Iowa,  within  the 
meaning  of  the  "  Wilson  act,"  when  they  were  deposited  in  the 
freight-warehouse  of  the  railroad  company  at  the  terminal  point  of 
the  shipment.       But  be  this  as  it  may,  and  taking  the  decision  of 
the  Supreme  Court  of  the  United  States,  construed  in  the  light  of 
the  precise  question  which  was  involved  in  the  case,  to  mean  that 
the  package  of  liquor  had  not,  within  the  meaning  of  the  "  Wilson 
act,"  arrived  in  the  State  of  Iowa  until  it  had  been  delivered  to 
the  consignee  thereof,  we  still  do  not  think  that  it  controls  the  case 
which  we  have  under  consideration.     No  question  of  a  sale  of  the 
Uquor  in  Iowa,  in  the  original  package  of  its  importation,  was  in- 
volved in  that  case.     Rhodes  was  prosecuted  for  simply  moving  the 
liquor  from  one  point  to  another,  in  the  State  of  Iowa,  contrary  to 
the  law  of  that  State.  In  the  present  case  there  was  a  sale  of  whisky, 
in  the  city  of  Dalton,  Ga.,  in  the  original  package  in  which  it  had 
been  shipped  from  the  State  of  North  Carolina ;  and  the  sole  ques- 
tion now  before  us  is  whether  this  sale  was,  under  the  interstate- 
commerce  clause  of  the  Federal  constitution,  exempt  from  the 
operation  of  a  penal  law  of  this  State,  for  the  reason  that  such  sale 
was  effected  before  the  consignee  received  possession  of  the  whisky. 
It  is  contended,  as  we  have  seen,  that  it  was  so  exempt  upon  the 
theory  that  the  whisky  had  not,  within  the  meaning  of  the  "  Wilson 
act,"  arrived  in  the  State  of  Georgia  until  it  had  been  delivered  to 
the  consignee.     Was  the  sale  involved  in  this  case  consummated 
before  the  arrival  of  the  whisky  in  Georgia,  or  after  its  arrival  in 
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this  State?  We  think  It  was  after  the  arrival  of  the  goods  in  Geor- 
gia. We  do  not  think,  in  a  case  of  this  character,  the  mere  fact 
that  the  package  had  not  been  delivered  by  the  express  company 
to  the  person  to  whom  it  was  addressed  by  the  consignor  is  suffi- 
cient to  show  that  it  had  not  arrived  in  this  State.  The  purpose 
of  the  shipment  must  be  taken  into  consideration.  If  that  pur- 
pose had  been  simply  that  the  package  of  liquor,  upon  reaching 
the  hands  of  the  express  company's  agent  at  Dalton,  should,  upon 
payment  of  the  express  charges  thereon,  be  delivered  to  the  consignee, 
then,  perhaps,  under  the  decision  in  the  iShodes  case,  the  package 
had  not  arrived  until  the  consignee  received  it  from  such  agent. 
But  as  the  whisky  was  shipped  from  a  point  in  North  Carolina  to 
Dalton,  Gra.,  in  order  that  the  consignor  might,  through  the  agent 
of  the  express  company  at  that  point,  complete  a  sale  thereof  to 
the  consignee,  we  think  it  had  arrived  in  this  State  before  such  sale 
was  completed  and  the  goods  delivered  to  the  consignee.  When  it 
reached  the  office  of  the  express  company  in  Dalton,  it  was  still 
the  property  of  the  consignor,  and  was  to  be  so  held  by  the  express 
company  until  the  stipulated  price  named  by  him  should  be  paid 
by  the  consignee.  For  the  purpose  of  perfecting  the  sale  by  the 
consignor  to  the  consignee,  the  whisky  had  arrived  in  Georgia  when 
it  reached  and  was  deposited  in  the  express  company's  office  in 
Dalton.  The  consignor  could  not  have  escaped  the  effect  of  the 
"  Wilson  act"  by  shipping  the  package  from  North  Carolina  to  an 
agent  of  his  in  Dalton,  Ga.,  and,  through  this  agent,  delivering  it 
there  to  some  one  else,  upon  such  third  person  paying  a  stipulated 
price  for  the  whisky.  Clearly,  in  such  a  case,  when  the  package 
reached  the  hands  of  his  agent  at  Dalton  it  would  have  arrived  in 
Georgia.  It  seems  to  us  that  the  principle  is  not  changed  by  the 
mere  fact  that  the  consignor  addressed  the  package  directly  to  the 
party  to  whom  he  intended  to  sell  it  in  Dalton,  and  made  the  agent 
of  the  express  company  at  that  point  his  agent  to  effect  such  a  sale. 
Such  was  the  effect  of  shipping  the  whisky  to  a  named  person  at  Dal- 
ton and  instructing  the  common  carrier  to  deliver  it  to  such  person 
when,  and  only  when,  he  paid  a  stipulated  price  for  it.  When  the 
express  company's  agent  at  Dalton,  acting  for  the  consignor,  sold 
the  whisky  to  the  person  to  whom  the  package  was  addressed,  it 
was  in  legal  effect  the  same  as  if  the  consignor  had  himself  made 
such  sale  in  Dfdton.     We   are  of  opinion  that  when  the  express 
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company,  aa  the  agent  of  the  consignor,  effected  or  completed  the 
sale,  in  Dalton,  Ga.,  to  the  consignee,  it  was  not  shielded,  by  the 
inteTstate-commerce  clause  of  the  constitution  of  the  United  States, 
from  the  operation  of  a  penal  law  of  this  State. 

Judgment  affirmed.    All  the  Justices  concurring. 


I^ELLOWS  V.  THE  STATE. 

1.  Although  newly  discovered  evidence  may  tend  to  establish  the  truth  of  a  ma- 
terial contention  in  direct  support  of  which  testimony  was  introduced  at  the 
trial,  such  evidence  is  not  merely  cumulative  when  it  relates  to  a  particular 
fact  concerning  which  no  witness  had  already  testified.  Thus,  where  in  a  crim- 
inal trial  the  defense  was  alibi,  and  the  accused  introduced  witnesses  who 
testified  that  on  the  day  of  the  commission  of  the  crime  they  saw  the  accused 
in  a  county  other  than  that  in  which  it  was  perpetrated,  he  being  on  that  day, 
according  to  the  testimony  of  some  of  them,  at  one  place  in  the  county  to 
which  their  testimony  related,  and,  according  to  the  testimony  of  others  of 
them,  at  other  places  therein,  and,  according  to  tlie  testimony  of  all,  too  far 
from  the  scene  of  the  offense  to  have  been  possibly  present  at  the  time  of  its 
perpetration,  newly  discovered  testimony  of  still  another  witness,  which  placed 
the  accused,  in  the  county  where  the  other  witnesses  located  him  on  the  day 
in  qu^tion,  at  a  different  hour  and  place  from  any  testified  to  by  them,  is  not 
merely  cumulative,  though  it  of  course  tended,  like  the  other  testimony,  to 
establish  the  truth  of  the  defense  of  alibi. 

i.  In  a  case  of  the  nature  above  indicated,  where  at  best  the  correctness  of  the 
verdict  of  guilty  is  to  be  most  gravely  doubted,  and  apparently  there  should 
have  been  a  verdict  of  acquittal,  a  new  trial  should  be  granted  upon  such  newly 
discovered  evidence  ;  for  under  such  circumstances  it  is  most  probable  that 
upon  another  trial  that  evidence  would,  in  connection  witli  that  which  had 
been  previously  introduced,  result  in  a  verdict  of  not  guilty. 

3.  Applying  these  rules  to  the  present  case,  the  court  should  have  granted  a 
new  trial ;  for  it  appeared  that  there  was  no  want  of  diligence  in  discovering 
the  new  evidence,  which  was  of  the  character  outlined  above,  and  the  show- 
ing made  in  respect  thereto  was  in  all  respects  legal  and  complete. 

Sabmitted  October  22,  —  Decided  November  16,  1901. 

Indictment  for  rape.  Before  Judge  Felton.  Jackson  superior 
<;ourt.      September  30,  1901. 

J.  A.  B.  Mahaffey  and  Shackelford  &  Shackelford,  for  plaintiff  in 
«rror.      C.  H.  Brand,  solicitor-general,  and  W.  W.  Stark,  contra. 

Lewis,  J.  Gus  Fellows  was  armigned  in  the  superior  court  of 
Jackson  county,  upon  an  indictment  charging  him  with  the  offense 
of  rape.     The  jury  returned  a  verdict  of  guilty,  with  a  recommen- 
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dation  to  mercy.  The  accused  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  excepted.  The  victim  of  the  alleged  rape 
was  introduced  in  behalf  of  the  State,  and  testified  as  to  the  details 
of  the  crime.  She  identified  the  accused,  and  swore  positively  that 
he  was  the  man  who  committed  the  rape,  which  she  said  took  place 
in  the  immediate  vicinity  of  her  home,  near  Harmony  Grove,  in 
Jackson  county.  The  cross-examination  of  this  witness  tended  to 
show  that  she  Was  a  person  of  little  intelligence,  education,  or  ex- 
perience, but  did  not  impeach  her  credibility.  It  was  shown  by 
other  testimony,  however,  that,  shortly  after  the  accused  was  appre- 
hended, she  was  taken  to  the  jail  in  Athens,  where  he  was  then 
confined,  for  the  purpose  of  identifying  him;  that  she  pointed  out 
another  negro,  in  no  way  connected  with  the  crime,  as  her  assail- 
ant, and  when  confronted  by  the  accused  stated  positively  that  he 
was  not  the  man  who  had  committed  the  crime ;  and  that  it  was 
only  after  the  accused  had,  at  the  instance  of  others,  put  on  a  coat 
which  it  was  supposed  had  been  worn  by  the  guilty  man  at  the  time 
the  crime  was  committed,  that  she  finally  identified  him.  Opposed 
to  this  evidence,  the  accused  made  out  by  the  testimony  of  imirn- 
peached  witnesses,  most  of  whom  were  not  related  to  him  either  by 
blood  or  friendship,  an  alibi  which  was  perfect  in  every  particular,, 
which  showed  him  to  have  been  eighteen  or  twenty  miles  away  from 
the  scene  of  the  crime  at  the  time  of  its  commission,  and  which,  if 
the  witnesses  were  to  be  believed,  rendered  it  impossible  for  him  to 
have  been  guilty  of  the  offense  as  charged  in  the  indictment.  It  is. 
worthy  of  remark  that,  before  any  evidence  tending  to  establish  an 
alibi  was  introduced,  the  accused  made  his  statement,  in  which  he 
recounted  in  the  minutest  detail  his  whereabouts  on  the  day  the 
crime  was  committed ;  and  this  statement,  in  every  essential  particu- 
lar, and  in  many  of  its  trivial  details,  was  completely  corroborated  by 
the  witnesses  who  followed  him.  This  statement  was  to  the  eflfect 
that  the  accused  had  had  trouble  with  his  wife  a  day  or  two  pre- 
viously to  the  day  the  crime  was  committed,  and  had  beaten  her^ 
that,  fearing  that  his  wife  would  have  him  arrested  and  get  him  into 
trouble,  he  decided  to  leave  home  and  visit  the  family  of  a  relative, 
Ellen  Nail,  or  Ellen  Johnson  (she  seems  from  the  record  to  have  been 
called  by  both  names),  who  lived  about  eighteen  miles  distant  in  the 
adjoining  county  of  Hall,  near  Gainesville ;  and  that,  in  pursuance  of 
this  intention,  he  set  out,  early  in  the  morning  of  the  day  the  crime 
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is  allied  to  have  been  committed,  on  the  way  to  the  home  of  this 
relative.     In  his  hand  be  carried  a  small  bundle  containing  sundry 
articles  of  dothing.     He  met  several  persons  during  the  course  of 
his  journey,  some  of  whom  were  known  to  him  and  some  not.    Part 
of  the  way  he  was  allowed  to  ride  in  the  rear  of  a  wagon  which  over- 
took him  on  the  road,  and  in  this  wagon  were  two  men,  Amos  Ful- 
ler and  Homer  Ogle,  neither  of  whom  had  previously  known  the 
accused.     Arrived  at  the  home  of  Ellen  Nail,  he  remained  there 
until  about  nine  o'clock  in  the  morning,  when  he  went,  in  company 
vrith  his  cousin,  Gaines  Johnson,  a  son  of  Ellen,  to  the  home  of  a 
Mr.  Kilgore,  near  by,  to  see  if  he  could  get  work.     Kilgore  was  not 
at  home,  but  his  wife  and  son  both  saw  the  accused,  and  the  former 
directed  him  to  return  when  her  husband  was  at  home,  as  she  did 
not  know  whether  he  wanted  to  employ  any  one  or  not.     This  was 
b^ween  nine  and  ten  o'clock,  and,  according  to  the  testimony  of  the 
State's  witnesses,  the  crime  took  place  at  about  ten  o'clock,  at  a 
place  about  eighteen  miles  distant  from  the  home  of  the  Kilgores, 
and  in  another  county.     The  accused  then  returned,  according  to  his 
statement,  to  the  home  of  Ellen  Nail,  where  he  remained  until  after 
dinner.     In  company  with  Gaines  Johnson,  he  then  set  out  on  foot 
for  Gainesville,  where  he  remained  until  about  ten  o'clock  that  night, 
returning  again  to  the  home  of  his  relatives,  where  he  spent  the 
night     Fearing  arrest  on  account  of  the  trouble  with  his  wife,  the 
accused  had,  throughout  the  day  on  which  these  occurrences  took 
place,  gone  under  the  assumed  name  of  William  Winn.     On  the 
following  day  his  brother,  Aaron  Fellows,  came  to  where  he  was, 
and  warned  him  that  a  posse  was  in  pursuit  of  him,  but  said  nothing 
about  the  rape  which  had  been  committed,  and  left  the  accused 
under  the  impression  that  he  was  wanted  for  beating  his  wife. 
He  then  went  into  hiding,  and  on  October  26,  two  days  after  the 
commission  of  the  crime,  he  was  arrested  and  lodged  in  jail. 

Such,  in  substance,  was  the  statement  of  the  accused.  He  gave 
the  names  of  a  number  of  people  whom  he  had  seen  on  the  day  of 
the  crime,  and  without  exception  these  witnesses  corroborated  his 
statement  and  estabUshed  his  aUbi.  With  two  exceptions,  these 
witnesses  were  not  in  any  way  related  to  the  accused.  Many  of 
them  had  never  seen  him  before  the  day  on  which  the  crime  with 
which  he  is  charged  was  committed,  but  were  enabled,  from  one 
circumstance  or  another,  to  identify  the  accused  as  the  man  whom 
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they  had  seen  on  that  day,  several  miles  distant  from  the  scene  of 
the  crime.  All  of  them  identified  him  as  a  man  who  carried  a 
small  bundle,  or  budget,  in  his  hands.  Fuller  and  Ogle  both  tes- 
tified as  to  the  defendant  having  ridden  for  some  distance  in  the 
rear  of  a  wagon  in  which  they  were  riding,  and  they  were  able  to 
fix  positively  the  date  of  the  occurrence  fh>m  the  fact  that  they 
were  on  their  way  to  Gainesville  to  get  a  coffin  for  the  child  of 
Fuller's  brother,  the  child  having  died  the  day  before.  They  also 
corroborated  the  accused  in  the  trivial  detail  as  to  what  greetings 
were  exchanged  between  him  and  his  cousin,  Ellen  Nail,  when  they 
met.  Mrs.  Kilgore  and  her  son  both  testified  that  on  the  morning 
of  the  crime,  between  nine  and  ten  o'clock,  the  accused,  accom- 
panied by  Gaines  Johnson,  came  to  their  house  and  applied  for  work, 
the  accused  giving  his  name  as  William  Winn.  In  like  manner, 
all  the  other  details  of  the  alibi  were  established  by  substantial 
proof.  In  rebuttal  of  this  testimony,  the  State  offered  evidence  to 
the  efi^ect  that  the  accused  was  seen  in  the  vicinity  of  the  place 
where  the  crime  was  committed,  about  the  time  of  its  commission. 
This  rebutting  testimony  was  positive  as  to  the  identity  of  the  ac- 
cused, but  was  very  inconsistent  as  to  circumstantial  details.  It 
was  in  irreconcilable  conflict  with  that  oflfered  by  the  defense  to 
establish  an  alibL 

The  motion  for  new  trial  was  upon  the  general  grounds  that 
the  verdict  was  contrary  to  law  and  the  evidence,  and  upon  the 
further  ground  of  newly  discovered  evidence.  This  evidence  is  out- 
lined in  an  affidavit  of  R.  R  Hitchcock,  as  follows :  "  .  .  That  on 
Wednesday,  the  24th  day  of  October,  1900,  the  day  Miss  Dola  Hood 
is  said  to  have  been  raped  at  a  turnip-patch  near  the  residence  of 
Claud  Scoggins,  deponent  saw  the  defendant,  Gus  Fellows,  six  miles 
south  of  Gaines\dlle  in  Hall  county,  on  the  State  road  two  miles 
above  Sugar  Hill  P.  0.,  and  about  three  hundred  yards  from  Ellen 
Nail's,  and  it  was  between  nine  and  ten  o'clock  a.  m.  This  was 
about  twenty  miles  from  Harmony  Grove.  On  the  same  day,  about 
four  o'clock  p.  ra.,  deponent  met  the  defendant,  Gus  Fellows,  with 
Gaines  Johnson,  something  like  1  1/2  miles  from  Gainesville,  south 
of  Gainesville,  and  defendant  was  walking  towards  Gainesville. 
Deponent  further  swears  that,  about  or  between  ten  and  eleven 
o'clock  a.  m.  on  the  same  day,  he  saw  Amos  Fuller  and  Homer  Ogle 
on  said  road  with  a  coffin  in  a  wagon.     Deponent  is  positive  of  the 
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day,  from  examining  liis  bills  of  cotton  sold  that  day,  and  from  ex- 
amioiDg  a  bill  of  goods  bought  that  day ;  and  he  swears  that  it  was 
Gus  Fellows  and  the  day  stated,  beyond  all  reasonable  doubt.  De- 
ponent further  swears  that  he  never  informed  defendant  nor  either 
of  his  counsel  until  this  day."  This  aflSdavit  was  supported  by  other 
affidavits  to  the  effect  that  the  accused  and  his  counsel  had  used 
all  diligence  to  discover  testimony  before  the  trial,  and  did  not  know 
anything  about  the  evidence  of  Hitchcock ;  and  that  the  affiant, 
Hitchcock,  was  a  man  of  high  character  and  thoroughly  worthy  of 
beliet  Upon  the  refusal  of  the  court  below  to  grant  a  new  trial  on 
the  ground  of  this  newly  discovered  evidence  the  decision  of  the 
case  in  this  court  turns. 

The  portion  of  the  affidavit  of  Hitchcock  in  which  he  swears  to 
having  seen  the  accused  about  four  o'clock  in  the  afternoon  on  the 
day  of  the  crime,  in  company  with  Gaines  Johnson,  was  clearly 
cumulative,  as  Graines  Johnson  himself  testified  that  he  was  with 
the  accused  at  the  time  and  place  mentioned;  and  it  is  also  unnec- 
essary to  consider  that  portion  which  refers  to  the  meeting  of  the 
deponent  with  Fuller  and  Ogle,  as  it  merely  corroborates  testimony 
as  to  a  particular  fact  to  which  other  witnesses  testified  on  the  trial 
in  the  court  below.  But  the  first  part  of  the  affidavit,  in  which  the 
deponent  states  that  he  saw  the  accused  between  nine  and  ten 
0  clock  in  the  morning,  presents  a  very  different  aspect.  No  wit- 
ness on  the  trial  testified  to  having  seen  the  accused  at  that  time 
and  place.  It  is  true  that  many  witnesses  gave  testimony  going 
to  establish  the  defense  of  alibi,  but  each  of  these  witnesses  swore 
to  a  different  fact  or  set  of  facts  from  that  offered  to  be  proved  by 
the  testimony  of  Hitchcock.  For  many  reasons,  which  need  not 
be  here  discussed,  a  jury  might  believe  Hitchcock  when  they  would 
not  believe  any  of  the  other  witnesses  who  testified  to  the  ultimate 
fact  of  aUbL  This  evidence  was  clearly  material  to  the  issues  in 
the  case,  and,  if  believed,  ought  to  result  in  the  acqmttal  of  the  ac- 
cused. This  case,  we  think,  is  directly  controlled  by  the  dedsion 
of  this  court  in  Dale  v.  State,  88  Ga.  552.  In  that  case,  as  in  this, 
the  defense  relied  on  was  alibi,  and,  incidentally  to  that  defense,  a 
question  arose  as  to  the  identity  of  the  accused,  who  was  indicted 
for  bigamy  as  J.  O.  H.  Nutall  alias  W.  R.  Dale,  but  who  claimed 
Uiat  he  and  Nutall  were  entirely  different  persons,  and  that  he  had 
never  borne  the  name  of  Nutall.     The  accused  was  convicted,  and 
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he  moved  for  a  new  trial  on  the  ground,  among  others,  of  newly 
discovered  evidence  of  witnesses  who  knew  Nutall  in  North  Caro- 
lina, and  who,  by  means  of  certain  distinguishing  characteristics, 
were  able  to  swear  that,  while  Dale  and  Nutall  were  very  much 
alike,  they  were  not  one  and  the  same  man.      On  that  point  the 
same  question  was  raised  in  the  Dale  case  as  in  the  case  now  under 
consideration,  that  the  newly  discovered  evidence  was  merely  cumu- 
lative of  the  evidence  offered  by  the  defense  on  the  subject  of  alibL 
In  that  case  our  present  Chief  Justice,  who  delivered  the  opinion 
of  the  court,  used  the  following  language  (see  page  561) :     "  Cumu- 
lative evidence  is  defined  to  be  '  additional  evidence  offered  to  es- 
tablish a  fact  to  which  witnesses  have  already  testified.'     It  does 
not  necessarily  include  all  evidence  which  tends  to  establish  the 
same  ultimate  or  principally  controverted  fact.      1  Abbott,  Law 
Die.  331,  and  cases  cited.     Although  the  defendant's  evidence  as 
to  alibi  related  to  the  same  general  question,  to  wit  that  of  identity, 
this  newly  discovered  testimony,  dealing  as  it  does  with  the  com- 
parative appearance  and  characteristics  of  Nutall  and  the  defend- 
ant, is  wholly  different  in  its  nature;    and  although  there  was 
other  evidence  on  the  latter  subject,  this  testimony,  especially  that 
of  Mrs.  McCraney,  as  we  have  shown,  relates  to  distinct  facts  as  to 
which  there  was  no  evidence  on  the  trial.     It  therefore  can  not  be 
regarded  as  merely  cumulative  within  the  meaning  of  the  law  as  to 
new  trials."     See  also  Cooper  v.  State,  91  Oa.  362. 

Applying  this  rule  to  the  present  case,  we  think  it  clear  that  the 
accused  was  entitled  to  a  new  trial  on  the  ground  of  this  newly 
discovered  evidence ;  for  while  it  tended  to  support  the  ultimate 
defense  of  alibi,  to  which  many  other  witnesses  ^ad  sworn  on  the 
trial,  it  was  in  no  sense  cumulative  of  any  particular  fact  already 
proved,  going  to  make  up  that  defense.  On  the  contrary,  it  is  evi- 
dence of  a  new  fact,  to  which  no  other  witness  had  sworn.  It  lo- 
cated the  accused  at  a  different  place  and  time  from  that  testified 
to  by  any  other  witness,  and  to  that  extent  was  a  separate  and  dis- 
tinct alibL  While  it  harmonizes  entirely  with  all  the  other  evi- 
dence introduced  in  behalf  of  the  accused,  it  might  be  true  inde- 
pendently of  the  truth  of  that  other  evidence. 

The  principle  of  law  here  announced  would  of  itself  require  the 
reversal  of  the  judgment  of  the  court  below;  but  we  take  occasion 
to  state  in  this  connection  that  we  the  more  readily  give  the  case 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  239 

this  direction,  on  account  of  the  very  grave  doubt  existing  in  our 
minds  of  the  possibility,  under  the  record  before  us,  of  the  guilt  of 
the  accused.  The  case  made  by  the  State  was  by  no  means  strong. 
Opposed  to  it  is  the  overwhelming  testimony  of  a  large  number  of 
witnesses,  ^which,  if  worthy  of  belief,  rendered  it  impossible  for  the 
accused  to  have  committed  the  crime  with  which  he  is  charged. 
It  is  inconceivable  that  such  a  defense  as  appears  in  this  record 
could  have  been  fabricated,  and  we  are  at  a  loss  to  understand  how 
the  jury  could  have  disregarded  evidence  apparently  so  strong  and 
convincing  as  that  which  supported  the  defense.  In  view  of  all 
the  circumstances  of  the  case,  we  are  convinced  that  the  ends  of 
justice  require  that  the  accused  be  given  a  new  trial. 

Jvdgment  reversed.      All  the  Justices  concurring. 


HAWKINSVILLE  &  FLORIDA  SOUTHERN  RAILWAY 
CO.  V.  WAYCROSS  AIR-LINE  RAILROAD  CO. 

1.  CoDetming  together  all  the  provisioDS  of  the  constitution  of  this  State,  as  it 
stood  prior  to  1892,  with  reference  to  the  granting  of  charters  to  railroad 
companies,  the  passage  of  what  \b  known  as  the  general  railroad  law  for  the 
incorporation  of  railroad  companies  did  not  deprive  the  General  Assembly  of 
the  power  to  thereafter  grant  special  charters  to  such  companies,  upon  the 
ground  that  so  doing  would  be  enacting  special  laws  in  cases  already  provided 
for  by  an  existing  general  law. 

2,  Even  if  section  2176  of  the  Civil  Code  is  in  any  case  restrictive  of  thepowera 
of  a  railroad  company  chartered  by  a  special  act  of  the  General  Assembly,  it 
has  application  only  when  the  two  railroad  companies  involved  connect  by 
their  lines  the  same  terminal  points. 

Argued  November  4, —  Decided  Norember  16, 1901. 

Petition  for  injunction.     Before  Judge  Roberts.    Irwin  superior 
court.     September  11,  1901. 

Mlis  &  Ellis  and  Candler  &  Thomson ,  for  plaintiff,  cited,  (1)  as 
to  the  power  of  the  General  Assembly  to  grant  a  special  charter  to 
the  defendant:  Civil  Code,  §5732;  Acts  1880-1,  p.  156;  Max- 
well V.  Tumlin,  79  Ga,  570  ;  Mathis  v.  Jones,  84  Oa,  804 ;  Mattox 
V.  Knox,  96  Ga.  403;  Sasser  v.  Martin,  101  Ga,  452,  453,  454; 
Caldwell  v.  State,  Id.  557 ;  Papworth  v.  State,  103  Ga.  36 ;  Bagley 
V.  State,  Id.  388 ;  Aycoch  v.  Rutledge,  104  Ga,  533  ;  Union  Savings 
Bank  v.  Dottenheim,  107  Ga.  618 ;  Benning  v.  Smith,  108   Ga. 
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259  ;  Jones  v.  McCaakUl,  112  Ga,  453.  (2)  As  to  the  building  of 
a  railroad  within  ten  miles  of  another  railroad :  Acts  1895,  p.  60,. 
avil  Code,  §2176;  Acts  1880-1,  p.  166,  Code  of  1882,  §  1689 
(t);  Macon  &  Atlantic  R,  Co.  v.  Macon  &  Dublin  R.  Co,,  86  Ga, 
83 ;  Augvsta  &  Savannah  R.  Co.  v.  Augusta  Southern  R.  Co.,  96 
Ga.  562;  Georgia  Nor.  R.  Co.  v.  Tifton,  T.&G.R  Co.,  109  Ga.  762. 
J.  L.  Sweaty  for  defendant,  cited,  as  to  the  constitutional  ques- 
tion: Dieter  v.  Estill,  95  Ga.  370;  (hinn  v.  Central  Railroad,  74 
Ga.  509 ;  and  as  to  the  second  question  dealt  with,  the  authorities 
cited  by  counsel  for  plaintiff  thereon. 

Simmons,  C.  J.  In  1887  the  legislature  incorporated  the  Way- 
cross  Air-Line  Railroad  Company,  and  amended  the  charter  in 
1889  and  1891.  Prior  to  that  time  the  legislature  had  passed 
what  is  commonly  known  as  a  "general  law"  for  the  incorporation 
of  railroad  companies.  This  law  was  amended  from  time  to  time,, 
and  finally  was  placed  in  the  Code  of  1895.  In  1896  the  Haw- 
kinsville  and  Florida  Southern  Railroad  Company  was  incorporated 
under  this  general  law.  In  speaking  of  these  two  corporations  in 
this  opinion  they  will  hereafter  be  designated  as  the  "  Waycross '' 
company  and  the  "Hawkinsville"  company.  The  Waycross  com- 
pany was  given  by  the  General  Assembly  very  broad  powers  in  se- 
lecting its  route,  and  the  original  charter  and  the  amendments 
thereto  designated  several  places  to  which  the  road  might  be  built. 
The  company  finally  determined  to  build  from  Waycross,  in  Ware 
county,  to  Cordele,  in  Dooly  coimty.  The  charter  of  the  Hawkins- 
ville  company  authorized  it  to  build  from  Worth,  in  Worth  county,, 
to  Pitts,  in  Wilcox  county,  and  also  to  build  a  brandi  road  from 
some  point  on  its  main  line  to  the  dty  of  Fitzgerald.  Davisville 
was  selected  as  the  point  on  the  main  line,  making  the  proposed 
branch  to  Fitzgerald  run  almost  at  right  angles  to  the  main  line. 
By  an  amendment  to  the  charter  the  company  was  also  authorized 
to  extend  its  main  line  from  Pitts  to  Hawkinsvilla  The  original 
main  line  and  the  extension  to  Hawkinsville  were  built,  so  that  the 
main  line  now  runs  from  Worth  to  Hawkinsville.  The  branch  from 
Davisville  was  built  about  ten  miles  out  toward  Fitzgerald,  but  has 
never  been  completed  to  Fitzgerald.  The  Waycross  company  had 
completed  its  road  from  Waycross  to  Fitzgerald,  and,  desiring  to 
extend  it  to  Cordele,  cut  timber  and  made  grades  along  the  pro- 
posed route.     Tliis  route  came  within  ten  miles  of  the  Hawkins- 
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\'ille  company's  branch  road.      The  Hawkinsville  company  there- 
upon filed  an  equitable  petition  against  the  Waycross  company  to 
enjoin  it  from  building  its  proposed  road.     The  petition  alleged  that 
the  Waycross   company  had  no  valid  charter  which  would  author- 
ize it  to  condemn  land  for  its  right  of  way  or  to  cut  timber,  and 
that  it  was  therefore  a  trespasser  when  it  undertook  to  cut  timber 
belonging   to  the  plaintiff.     It  also  alleged  that  under  the  Civil 
Code,  §  2176,  the  defendant  was  forbidden,  even  if  it  had  a  valid 
charter,  to  run  its  road  parallel  with  that  of  the  plaintiff  and  within 
less  than  ten  miles  of  it.      There  were  other  points  made  in  the 
petition,  but  these  are  the  main  and  controlling  ones.     The  de- 
fendant demurred  to  the  petition,  and  also  filed  an  answer.     The 
court,  after  hearing  argument,  refused  the  injunction,  and  the 
plaintiff  excepted.     The  court  decided  that  the  Waycross  company 
had  a  valid  charter,  and  that  section  2176  of  the  Civil  Code  did 
not  apply,  under  the  facts  of  the  case. 

1.  It  was  contended  by  the  able  and  learned  counsel  for  the 
plaintiff  in  error  that  the  court  was  wrong  in  holding  that  the  char- 
ter of  the  Waycross  company  was  vaUd.     He  contended  that,  as  in 
1881  the  legislature  had  passed  a  general  law  for  the  incorporation  of 
all  railroads  in  the  State,  and  as  pai-agraph  1,  section  4  of  the  bill 
of  rights  (article  1  of  the  constitution)  declares  that  "  Laws  of  a 
general  nature  shall  have  uniform  operation  throughout  the  State, 
and  no  special  law  shall  be  enacted  in  any  case  for  which  provision 
has  been  made  by  an  existing  general  law,"  the  legislature  had  no 
power  to  pass  a  special  act  incorporating  the  Waycross  company  or 
to  pass  acts  amending  its  charter.     He  cites  many  decisions  of  this 
court  in  which  it  has  been  held  that,  where  the  legislature  has  en- 
acted a  general  law  upon  a  particular  subject,  it  can  not  afterwards 
pass  a  special  law  upon  the  same  subject,  and  that  acts  attempting 
to  do  so  are  unconstitutional  and  void.    We  entertain  no  doubt  of  the 
correctness  of  the  rulings  relied  upon  by  counsel;  but  these  decisions 
were  made  with  reference  to  special  acts  passed  in  direct  conflict 
with  that  part  of  the  constitution  above  cited.     When  the  legisla- 
ture passed  a  general  law  as  to  the  manner  of  working  public  roads, 
as  to  fences,  or  as  to  the  sale  of  liquor,  it  exhausted  its  power,  and 
could  not  pass  special  road,  fence,  or  liquor  laws  for  particular  local- 
ities, without  first  repealing  the  general  law.     The  constitution  is 
as  binding  upon  the  l^slature  as  upon  the  coiu1;s ;  but  when  the 
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constitution  gives  to  the  legislature  special  power  to  incorporate 
railroad  companies,  we  think  that,  although  it  may  have  passed  a 
general  law  for  the  incorporation  of  railroad  companies,  its  power 
to  grant  special  charters  to  such  companies  was  not,  under  the  con- 
stitution as  it  existed  from  1877  to  1892,  thereby  exhausted.  Many 
applications  for  itdlroad  charters  were  made  to  the  legislature  at 
each  session,  and,  in  order  to  save  time  and  expense,  it  passed  a  gen- 
eral law  for  the  incorporation  of  railroad  companies,  and  by  so  do- 
ing said  to  the  public :  "  We  tender  you  this  law,  which  you  can 
accept  or  not  at  your  pleasure ;  a  charter  obtained  thereunder  will 
be  as  valid  and  binding  as  though  granted  by  a  special  act  of  this 
body."  In  our  opinion,  if  persons  interested  did' not  desire  a  char- 
ter under  the  general  law,  but  desired  privileges  and  immunities 
different  from  those  granted  under  the  general  law,  they  could  ap- 
ply to  the  legislature,  and  it  could  not  constitutionally  refuse  to  act 
upon  the  application  because  of  the  passage  of  the  general  law.  The 
enactment  of  the  general  law  did  not  divest  the  legislature  of  the 
power  which  the  constitution  had  given.  The  constitution  of  1877 
declared  that  "  The  General  Assembly  shall  have  no  power  to  grant 
corporate  powers  and  privileges  to  private  companies,  except  bank- 
ing, insurance,  railroad,  [etc.]  companies."  Art.  3,  sea  7,  par.  18.  It 
was  clearly  the  meaning  and  intention  of  the  framers  of  the  consti- 
tution to  give  the  legislature  the  power  to  grant  charters  to  railroad 
companies.  While  the  constitution  restrained  the  legislature  gen- 
erally from  passing  special  laws  after  having  enacted  a  general  law 
covering  the  particular  matter,  it  still  reserved  to  the  legislature 
the  right  to  grant  special  charters  to  these  companies. 

Construing  the  two  sections  together  we  are  of  opinion  that  the 
legislature  had  the  right,  after  having  passed  a  general  law  for  the 
incorporation  of  railroad  companies,  to  enact  a  special  law  incorpo- 
rating a  particular  railroad  company.  This  seems  to  have  been  the 
contemporaneous  construction  put  upon  these  sections  by  every  1^- 
islature  which  has  met  in  Georgia  from  1881*  when  the  general 
railroad  law  was  passed,  down  to  1892,  when  a  constitutional 
amendment  was  passed  taking  from  the  legislature  the  power  to 
grant  special  charters.  As  far  as  we  are  informed,  no  Governor 
during  this  period  ever  refused  to  approve  a  railroad  charter  on  the 
ground  that  the  legislature  had  no  power  to  pass  it.  The  books 
containing  the  laws  of  the  State  from   1881  to  1892  are  full  of 
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charters  granted  by  the  legislature  to  railroad  companies.  While 
contemporaneous  con^ruction  by  the  members  of  the  legislature  is 
not  and  should  not  be  controlling  with  the  courts,  it  is  entitled  to 
gr^t  weight  upon  constitutional  questions,  especially  when  we  know 
that  some  of  our  ablest  lawyers  were  members  of  the  l^slature 
when  these  charters  were  granted.  See  upon  this  subject  Cmcnty 
of  Pulaski  V.  Thompson,  83  6a.  270 ;  Fullin^on  v.  WilliamSy  98 
Ga,  813.  Besides  this  contemporaneous  construction  by  the  legis- 
lature, we  have  a  constitutional  amendment  in  which  the  power  of 
the  legislature  to  grant  charters  to  railroad  companies  is  expressly 
recognized.  In  December,  1890,  the  legislature  proposed  this 
amendment  in  an  act  the  title  of  which  was  as  follows:  '*  An  act  to 
amend  article  3,  section  7,  paragraph  7,  of  the  constitution  of  the 
State,  by  adding  thereto  tfie  following  words:  *But  the  first  and 
second  reading  of  eacjh  local  biU,  and  bank  and  railroad  charters,  in 
each  house,  shall  consist  of  the  reading  of  the  title  only,  unless 
said  bill  is  ordered  to  be  engrossed.' "  This  was  passed  by  a  con- 
stitutional majority,  submitted  to  the  people  of  the  State,  and  by 
them  ratified  at  the  general  election  in  1892.  It  is  now  a  part  of 
the  constitution  of  the  State  and  can  be  foimd  therein.  Civil  Code, 
§  5770.  This  is  not  only  a  legislative  construction  but  a  constiiic- 
tion  by  the  people  of  the  State ;  for  this  amaidment  expressly  rec- 
ognized the  right  of  the  legislature  in  1890  to  grant  railroad  char- 
ters. This  to  our  minds  is  conclusive  of  the  fact  that  the  legisla- 
ture had  power  to  grant  railroad  charters  after  the  passage  of  the 
general  law  of  1881.  It  is  true  that  in  1891  the  legislature  sub- 
mitted to  the  people  a  constitutional  amendment  revoking  this 
power,  and  that  in  1892  this  amendment  was  ratified  by  the  peo- 
ple ;  but  that  does  not,  in  our  opinion,  change  the  construction  put 
upon  the  power  of  the  legislature  to  grant  railroad  charters.  What 
we  have  said  in  this  opinion  applies,  of  course,  to  the  constitution 
as  it  stood  prior  to  the  ratification  of  the  last-mentioned  amend- 
ment revoking  the  power  of  the  legislature  to  grant  special  railroad 
charters.  The  very  fact  that  the  legislature  proposed  the  amend- 
ment to  the  constitution  which  revoked  the  power  to  grant  special 
charters  to  railroad  companies,  and  that  it  was  adopted  by  the  peo- 
ple, is  also  conclusive,  to  our  minds,  that  the  legislature  and  the 
people  construed  the  constitution  as  we  have  done.  If,  after  the 
passage  of  the  act  of  1881,  the  legislature  did  not  have  this  power. 
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the  two  amendments  just  referred  to  would  have  been  superfluous 
and  nugatory ;  for  both  of  them  recognized  the  previous  power  of 
the  legislature  to  grant  such  charters,  when,  under  the  contentions 
of  the  plaintiff  in  error,  it  had  already  deprived  itself  of  the  power 
of  so  doing.  Courts  will  not  presume  that  the  people  in  their  sov- 
ereign capacity  would  do  a  foolish  and  unnecessary  thing. 

2.  It  was  contended  by  the  counsel  for  the  plaintiff  in  error  that,^ 
even  if  the  Waycross  company  had  a  valid  charter,  it  was  forbid- 
den by  the  dvil  Code,  §2176,  from  running  its  line  within  ten 
miles  of  the  branch  road  from  Davisville  to  Fitzgerald ;  that  the 
record  discloses  that  the  Hawkinsville  company  had  built  ten  milea 
from  Davisville  in  the  direction  of  Fitzgerald,  and  that  the  proposed 
extension  of  the  Waycross  road  would  parallel  this  branch  line  and 
be  within  ten  miles  of  it,  and  that  the  proposed  extension  was  laid 
out  so  close  to  the  Hawkinsville  line  as  to  be  almost  upon  its  right 
of  way.  We  agree  with  the  trial  judge  that,  under  the  facts  of  this 
case,  section  2176  is  inapplicable.  In  our  opinion  that  section  ap- 
plies only  when  the  termini  of  the  two  roads  are  the  same.  For 
instance,  if  both  roads  had  charters  from  Waycross  to  Cordele,  the 
road  last  built  or  proposed  to  be  built  could  not  run  within  ten 
miles  of  the  road  already  built  or  with  the  route  already  "  selected 
and  chartered,"  save  in  the  exceptional  cases  provided  for  in  the 
section.  Here,  however,  the  termini  of  the  two  main  roads  were 
entirely  different  and  widely  separated.  The  southern  terminus  of 
the  Hawkinsville  company's  main  road  is  at  Worth,  in  Worth 
county,  and  the  other  terminus  is  Hawkinsville,  in  Pulaski  county. 
The  Waycross  road  runs  from  Waycross,  in  the  county  of  Ware^ 
about  a  hundred  miles  from  Worth,  to  Cordele,  in  Dooly  county,, 
and  fully  thirty  miles  from  fiawkinsville.  The  general  direction 
of  the  Hawkinsville  road  is  north  and  south,  and  that  of  the  Way- 
cross  road  is  east  and  west,  the  two  main  lines  crossing  each  other 
nearly  at  right  angles.  Under  the  charter  of  the  Hawkinsville 
company,  it  had  authority  to  build  a  branch  from  Davisville,  on 
its  main  line,  to  Fitzgerald,  which  would  be  a  branch  fifteen  or 
twenty  miles  in  length.  The  Waycross  road  was  already  built  to 
Fitzgerald,  and  the  proposed  extension  of  the  main  line  would 
nearly  parallel  the  branch  of  the  Hawkinsville  road  and  be  within 
ten  miles  of  it.  It  could  not  have  been  the  intention  of  the  legis- 
lature to  compel  the  Waycross  company  to  deflect  its  main  line  so 
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as  not  to  come  within  ten  miles  of  the  branch  road.  If  both  com- 
panies were,  ypder  proper  charter  authority,  building  branch  roads 
between  Da\isville  and  Fitzgerald,  this  section  might  apply,  but  it 
does  not  render  it  necessary  to  deflect  a  main  through  line  so  as  not 
to  come  within  ten  miles  of  a  branch  road  one  of  whose  termini 
was  on  the  main  line  of  the  other  road  and  the  other  of  whose 
termini  was  neither  a  terminus  of  such  other  road  nor  on  its  line. 
Fitzgerald  is  the  proposed  terminus  of  the  branch  from  Davisville. 
Davisville  is  not  on  the  line  of  the  Waycross  road.  Fitzgerald  is 
on  such  road,  and  is  the  only  point  common  to  that  road  and  the 
main  or  branch  line  of  the  Hawkinsville  company.  For  these  rea- 
sons section  2176  is  inapplicable  to  the  present  facts,  even  if  it  in 
»any  case  applies  to  a  company  chartered  by  a  special  act  of  the 
legislature. 

Counsel  for  the  plaintiflf  in  error  argued  with  great  ability  and 
much  learning  upon  the  subject  of  de  facto  corporations.  In  much 
of  what  he  said  we  fully  concur;  but,  as  the  Waycross  company 
was  a  de  jure  and  not  a  de  facto  corporation,  we  have  not  gone  into 
that  question,  and  find  it  unnecessary  to  review  the  case  of  Oeor- 
^  R  Co.  v.  Trust  Co,,  94  Oa.  306. 

Judgment  affirmed.     All  the  Justices  concurring. 
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1.  Coanty  authorities  whose  duty  it  is  to  contract  for  the  erection  of  a  court-   {2} 
house  or  other  public  structure  may,  under  the  Political  Code,  §344,  after  iiu~246 
advertising  as  is  provided  in  section  346  thereof,  cause  the  work  to  be  done   ^<^   ^1 
**  by  letting  out  the  contract  therefor  to  the  lowest  bidder,  at  public  outcry,  be-    }ij 
fore  the  court-house  door;  * '  or  such  authorities  may ,  either  in  the  first  instance,  — . 
or  after  having  undertaken  to  let  the  contract  at  public  outcry  and  rejecting  }^ 
all  bids  received,  have  the  work  done  *'by  contract  or  sealed  proposals/* 
When,  however,  the  latter  method  is  pursued,  an  indispensable  prerequisite 
to  the  making  of  a  lawful  and  valid  contract  is  the  inviting  of  offers  or  pro- 
posals, by  advertising  in  accordance  with  the  section  last  above  named. 

2.  A  notice  which  merely  declares  that  »*  payments  are  to  be  made  in  cash  and 
at  such  times  as  may  be  agreed  upon  by  the  contractor,  ordinary,  and  archi- 
tects,'* does  not  meet  the  requirement  of  that  section,  which  prescribes  that 
the  notice  therein  provided  for  shall  embrace  such  particulars  as  will  enable 
the  public  to  know  the  **  terms  and  time  of  payment.** 

3.  When  an  ordinary  advertises  for  sealed  proposals  for  the  erection  of  a  court- 
house, and,  after  receiving,  considering,  and  rejecting  all  such  as  are  pre- 
sented to  him,  makes  changes  in  the  plans  and  specifications  of  the  proposed 
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building,  which  in  snhetantial  respects  vary  its  character  and  materially  affect 
its  cost,  he  can  not,  without  further  advertising,  lawfully  accept  new  pro- 
posals for  the  construction  of  the  building,  and  award  a  contract  therefor. 

4.  Taxpayers  certainly  may,  within  a  reasonable  time  after  such  contract  has 
been  let,  invoke  equitable  aid  to  enjoin  the  enforcement  of  the  same  for  a  non- 
compliance with  the  law  in  the  letting,  and  can  in  no  view  be  regarded  as  in 
laches  in  this  particular  when  steps  looking  to  that  end  are  taken  within  a 
period  of  time  less  than  a  calendar  month  from  the  date  when  the  contract  is 
entered  upon  the  proper  minutes. 

5.  County  authorities  may,  without  being  said  to  create  a  debt  within  the  mean- 
ing of  the  constitution,  contract  for  the  building  of  a  court-house  to  be  paid 
for  out  of  available  funds  in  the  treasury,  or  with  the  proceeds  of  taxes  that 
have  been  or  may  lawfully  be  levied  during  the  year  in  which  the  contract 
is  made. 

Argued  November  4, — Decided  November  7, 1901. 

Injunction.      Before  Judge  Evans.      Tattnall   superior   court.- 
August  26,  190L 

Felder  &  Bountree  and  T.  W.  ffardvnck,  for  plaintiff  in  error. 
W.  G.  Wamell,  J,  K.  Hines,  R.  Z.  Gamble,  and  JE.  J,  Giles, 
contra. 

Little,  J.  Newton  and  others,  averring  themselves  to  be  res- 
idents and  taxpayers  in  the  county  of  Tattnall,  tiled  a  petition  in 
which  Alexander,  as  ordinary  of  that  county,  and  the  Manly  Build- 
ing Company  were  made  defendants.  The  petitioners  prayed,  after 
making  certain  all^ations,  that  the  defendants  be  enjoined  from 
performing  and  carrying  out  a  certain  contract  which  had  thereto- 
fore been  entered  into  between  them  for  the  construction  of  a  court- 
house for  the  county  of  Tattnall,  at  Eeidsville  in  said  county,  and 
that  said  contract  be  decreed  to  be  void  and  of  no  force ;  and  for 
general  relief.  The  record  discloses  the  following  to  be  the  facts 
in  relation  to  the  execution  of  that  contract.  The  grand  jury,  at 
the  April  term  of  the  superior  court  of  that  county,  recommended 
that  the  ordinary  proceed  at  once  to  let  the  contract  for  the  build- 
ing of  a  new  court-house  in  Eeidsville,  not  to  exceed  in  cost  the 
sum  of  thirty  thousand  dollars.  On  April  10,  1901,  in  order  to 
cany  into  effect  that  recommendation,  the  ordinary  caused  to  be 
published,  as  provided  by  law,  the  following  notice :  "  Notice  to 
Contractors.  Sealed  proposals  will  be  received  by  the  ordinary  of 
Tattnall  county  at  his  ofl&ce  in  the  court-house,  Eeidsville,  Georgia, 
up  to  12  o'clock  noon,  Tuesday,  Jime  11th,  1901,  for  the  furnish- 
ing of  all  material  and  labor  in  the  erection  of  a  county  court-house 
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for  Tattnall  county.  All  the  plans  and  specifications  are  on  file  at 
the  ordinary's  office  at  Reidsville,  Georgia,  and  also  on  file  at  the 
office  of  the  architects,  J.  W.  Golucke  and  Company,  4th  floor  Tem- 
ple Court,  Atlanta,  Georgia,  where  they  can  be  seen  by  prospective 
bidders.  The  building  will  be  two  and  one-half  stories  high,  about 
60x125  feet  in  size,  constructed  of  brick,  stone,  terra  cotta,  and 
iron.  The  first  floor  will  contain  the  county  offices  and  vaults  for 
records.  The  second  floor  will  contain  the  court-room,  jury-rooms, 
jndge's  room,  witness-rooms,  etc.  Payments  are  to  be  made  in 
cash  and  at  such  times  as  may  be  agreed  upon  by  the  contractor, 
ordinary,  and  architects.  Each  contractor  must  enclose  in  his  bid 
a  one  thousand  dollar  certified  check,  made  payable  to  the  ordinary 
of  Tattnall  county,  as  a  guarantee  that  he  will  enter  into  contract 
at  his  bid,  and  give  a  good  and  solvent  bond  by  a  siurety  bond  com- 
pany authorized  to  do  business  in  the  State  of  Georgia,  in  double 
the  amount  of  his  bid,  within  twenty  days  after  said  contract  is 
awarded  him,  and  on  his  failure  to  comply  with  these  terms  the 
said  check  to  revert  to  the  county  as  liquidated  damages.  The 
right  is  reserved  to  reject  any  and  all  bids.  By  order  of  the  ordi- 
nary, sitting  for  county  purposes,  this  the  10th  day  of  April,  1901." 
It  appears  that  there  was  in  the  treasury  of  Tattnall  county,  at 
that  time,  the  sum  of  $12,500,  available  for  the  purpose  of  paying 
in  part  for  the  construction  of  the  court-house.  On  May  28  the 
ordinary  passed  and  entered  on  his  minutes  an  order  reciting  the 
fact  that  as  the  grand  juiy  at  the  April  term,  1901,  of  the  supe- 
rior court,  in  addition  to  authorizing  the  levy  of  Si  as  taxes  on 
each  $100  worth  of  taxable  property  in  the  county  for  the  purpose 
of  raising  the  State  and  county  taxes  for  the  year  1901,  also  au- 
thorized a  levy  to  raise  a  sufficient  fund  to  build  and  erect  a  new 
court-house,  it  was  ordered  that,  in  addition  to  such  taxes  for  or- 
dinary .purposes,  an  amount  be  added  thereto  "sufficient  to  raise 
and  pay  for  the  erection  of  a  new  court-house  for  said  county ;  .  . 
that  at  the  next  regular  September  term  of  Tattnall  court  of  ordinary, 
1901,  that  the  ordinary  proceed  to  assess  the  proper  rate  to  raise  all 
the  necessary  funds  for  county  purposes,  .  .  and  also  to  assess  an 
extra  per  cent,  or  rate  to  raise  a  court-house  fund  sufficient  to  pay  for 
the  erection  and  building  of  a  new  court-house  for  said  coimty." 
It  also  appears  that,  subsequently  to  the  date  of  this  order,  it  was 
ascertained  that  the  taxable  property  of  Tattnall  county  for  the 
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year  1901  amounted  to  $3,712,745,  and  that  the  tax-rate  for  the 
year  1901,  including  State  and  county  taxes,  and  the  fund  of  $15,- 
500,  necessary  to  be  raised  during  the  year  1901  to  build  the  court- 
house, would  fix  the  tax-rate  at  $1.30  on  each  one  hundred  dollars 
of  property  values  in  the  county.  On  the  12th  of  June,  before  any 
bids  were  received,  the  Manly  Building  Company  submitted  to  the 
ordinary  a  modification  of  the  original  specifications,  which  con- 
templated the  use  of  less  expensive  material  in  certain  particulars 
named,  and  reduced  the  size  of  the  rooms  in  the  proposed  build- 
ing as  they  appeared  in  the  original  plans,  etc.  Two  sealed  propo- 
sals were  received  for  the  construction  of  the  building,  under  both 
the  original  and  the  modified  plans.  One  of  these  was  from  Bar- 
ber and  Thurman,  offering  to  construct  the  building  under  the  orig- 
inal plans  for  $35,587,  or  $29,388  under  the  modified  plans;  the 
other  was  from  the  Manly  Building  Company,  proposing  to  do  the 
same  work  under  the  original  specifications  for  $34,987,  and  under 
the  modified  plans  for  $27,750,  and  offering  in  addition  to  repair 
and  repaint  the  common  jail  of  the  county  without  extra  charge. 
Having  considered  these  proposals,  the  ordinary  awarded  the  con- 
tract to  the  Manly  Company  at  the  sum  proposed  by  that  firm  under 
the  modified  plans  and  specifications;  and  the  formal  contract 
was  executed,  the  contractors  furnishing  a  bond  in  the  amount  pro- 
vided by  law,  giving  as  security  a  surety  company  authorized  to  do 
business  in  this  State.  FoDowing  the  execution  of  this  contract 
the  old  court-house  was  moved,  the  contractors  entered  upon  the 
work,  purchased  large  quantities  of  material,  put  a  force  of  hands 
to  work  preparing  the  foundations,  and  expended  large  sums  of 
money  in  preparing  to  execute  the  contract,  etc  These  and  other 
facts  were  made  to  appear  to  the  judge  at  the  hearing.  He  de- 
cided that  the  notice  inviting  sealed  proposals  was  in  law  insuffi- 
cient, and  that  therefore  the  contract  between  the  county  and  the 
Manly  Company  was  invalid.  He  further  ruled,  that  the  changes 
made  in  the  plans  and  specifications  were  material  and  unauthor- 
ized, and  that  the  ordinary  could  not  let  the  contract,  after  making 
these  changes,  without  readvertising  for  proposals ;  and  an  injunc- 
tion was  granted  restraining  the  defendants  from  performing  and 
carrying  out  the  contract,  and  from  building  the  court-house  under 
the  contract  which  had  been  executed.  He,  however,  refused  to 
enjoin  the  ordinary  from  raisini;  and  levying  a  tax  sufficient  to  con- 
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struct  the  court-house,  but  adjudged  that  the  tax  levy  suflSdent  for 
that  purpose  must  be  made  before  any  contract  for  the  building 
should  be  let.  The  Manly  Company  excepted,  and  assigned  as  er- 
ror the  ruling  that  the  notice  did  not  state  the  time  and  terms  of 
payment  with  sufficient  fullness;  the  ruUng  that  the  changes  made 
in  the  plans  and  specifications  were  material  and  unauthorized,  and 
that  the  ordinary  could  not  let  the  contract,  after  making  said 
changes,  without  readvertising  for  sealed  proposals  ;  the  granting  of 
the  injunction ;  and  the  ruling  that  the  tax  levy  must  be  made  be- 
fore any  contract  for  building  the  court-house  could  be  let. 

1.  It  is  contended  on  the  part  of  the  plaintiff  in  error  that,  un- 
^er  the  facts  contained  in  the  record,  the  ordinary  complied  fully 
with  the  law  r^ulating  the  method  of  making  contracts  for  the 
erection  of  a  court-house ;  and  that  the  statute  in  this  regard  is 
merely  advisory  or  directory,  and  not  mandatory.  By  an  act  of 
the  General  Assembly  approved  September  29, 1879  (Acts  1878- 
9,  p.  159),  the  manner  of  letting  contracts  to  build  or  repair  public 
buildings  in  the  several  counties  of  this  State  (costing  three  hundred 
dollars  or  more)  was  changed,  and  certain  iiiles  for  such  construc- 
tion were  prescribed ;  it  was  therein  declared  that  it  should  be  un- 
lawful to  let  out  any  contract  for  the  building  or  repairing  of  any 
public  work  unless  certain  provisions  of  the  act  were  complied 
with,  and  that  any  contractor  doing  or  having  done  any  work  of 
that  kind  (where  the  cost  of  the  same  was  three  hundred  dollars 
or  more)  in  any  other  manner  than  that  prescribed  should  not  be 
entitled  to  receive  any  pay  therefor.  Inasmuch  as  the  act  declares 
that  it  shall  be  unlawful  to  have  the  work  done  in  any  other  man- 
ner than  as  prescribed,  and  that  no  contractor  shall  receive  pay  for 
any  work  not  done  in  the  manner  prescribed,  its  provisions  are  cer- 
tainly more  than  advisory  and  directory ;  they  are  mandatory.  The 
proceedings  required  to  be  followed  in  letting  out  the  construction 
of  a  public  work,  by  the  original  act,  are  substantially  these :  when 
it  becomes  necessary  to  build  or  repair  any  court-house  or  other 
public  work,  the  proper  authorities  should  cause  the  same  to  be 
done,  by  letting  out  the  contract  to  the  lowest  bidder  at  public  out- 
er}' before  the  court-house  door,  after  due  advertisement.  By  an 
act  approved  September  29,  1881,  the  original  act  was  amended  by 
adding  the  following:  "Pro\dded,  that  such  county  authorities 
fihall  have  authority  to  reject  any  and  all  bids  at  said  public  letting; 
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and  if  in  their  discretion  the  public  interest  and  economy  require 
it,  such  county  authorities  may  build  or  repair  any  public  build- 
ings, bridges,  causeways,  or  other  public  property  in  the  county,  by 
contract  or  sealed  proposals,  to  be  invited  under  the  same  provi- 
sions as  to  specifications  and  like  information  as  are  provided  in 
this  act."  See  Political  Code,  §  344.  It  will  be  noted  that  no  part  of 
the  act  of  1879  which  prescribed  the  manner  in  which  these  con- 
tracts shall  be  let  was  repealed  by  the  amendatory  act.  The  only 
change  made  was  the  addition  of  a  provision  that,  when  a  contract 
is  sought  to  be  let  in  the  manner  pointed  out  in  the  original  act» 
the  county  authorities  may  reject  any  and  all  bids,  and  by  provid- 
ing an  additional  way  for  the  letting  of  these  contracts.  The  pro- 
vision allowing  the  county  to  reject  any  and  all  bids  was  found  to 
be  necessary,  we  suppose,  because  of  the  fact  that,  by  a  combina- 
tion between  bidders  at  a  public  letting,  the  county  might  be  forced 
to  pay  a  price  largely  beyond  the  value  of  the  work,  and  therefore 
be  subject  to  imposition ;  hence,  for  the  protection  of  a  coimty,. 
came  the  enactment  of  the  provision  giving  the  right  to  reject  any 
and  all  bids  at  such  letting.  If  all  bids  were  rejected,  then, with- 
out more,  there  would  be  no  way  of  letting  a  contract  of  the  char- 
acter indicated,  except  by  a  renewed  effort  to  let  in  the  same  way ; 
and  a  continued  combination  between  bidders  might  have  the  effect 
either  to  delay  or  prevent  the  work.  To  obviate  this  result  the 
amendatory  act  further  provided  that  the  county  authorities  might,, 
in  their  discretion,  when  the  public  interest  and  economy  required 
it,  provide  for  such  work  by  contract  or  sealed  proposals.  It  is 
contendid  by  plaintiffs  in  error  that  the  words  of  the  amendatory 
act  gave  authority  to  an  ordinary,  when  the  management  of  county 
affairs  is  vested  in  him,  to  absolutely  contract  within  his  discretion 
for  the  erection  of  a  court-housa  On  the  other  hand  it  is  con- 
tended, for  the  defendants  in  error,  that  in  all  cases  the  ordinary 
must  first  proceed  to  let  out  the  contract  for  the  construction  of 
the  court-house  to  the  lowest  bidder,  under  the  terms  of  the  act  of 
1879;  and,  in  the  event  that  he  rejects  any  and  all  bids  made  at 
such  letting,  that  he  is  only  then  invested  with  the  power  to  invite 
sealed  proposals  for  the  construction  of  the  building.  Neither  of 
these  contentions  is  sound.  It  was  not  the  purpose  of  the  General 
Assembly,  as  expressed  by  the  amendatory  act  of  1881,  to  take 
away  from  an  ordinary  the  power  of  letting  out  the  contract  to  the 
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lowesi  bidder  at  public  outcry,  but  it  was  the  evident  intention  of 
the  lawmakers  to  invest  him,  under  certain  circumstances,  with  an 
additional  power  in  reference  to  the  construction  of  public  works ; 
that  is,  to  invite  sealed  proposals.  It  was  not  the  purpose  of  the 
amending  act  to  give  such  authorities  any  power  to  erect  a  court- 
house by  a  contract  in  their  discretion,  and  without  advertisement 
and  opportunity  for  competitive  bids.  The  act  of  1881  declares 
expressly  that  such  contract  or  sealed  proposals  shall  be  invited 
mider  the  same  provi^ons  as  to  specifications  and  like  information 
as  are  set  out  ia  the  original  act.  Not  only  is  this  the  grammatical 
construction  of  the  proviso  added  by  the  act  of  1881,  but  such  a 
coostoTiction  preserves  the  benefit  of  what  was  sought  to  be  ob- 
tained by  the  original  act  which  was  left  in  force — competition  in 
bidding.  The  plain  meaning  of  the  first  section  of  the  act  as 
amended  is,  that  county  authorities  may,  after  due  advertLsement, 
cause  a  court-house  to  be  built  by  letting  out  the  contract  therefor 
to  die  lowest  bidder  at  public  outcry  before  the  coiurt-house  door, 
or  they  may  advertise  for  sealed  proposals  for  the  erection  of  the 
building,  and  let  the  contract  thereunder.  They  may  do  either  in 
the  first  instance;  or  they  may,  if  they  have  undertaken  to  let  the 
coHtract  to  the  lowest  bidder  before  the  court-house  door  and  have 
rejected  all  bids,  then  proceed  to  advertise  for  sealed  proposals. 
But  in  no  event  can  a  contract  lawfully  be  entered  into  for  the 
erection  of  such  building  except  after  the  advertisement  provided 
by  the  act.  These  provisions  of  the  act  must  be  complied  with  in 
order  to  make  a  valid  contract.  While  an  immaterial  variation 
would  not  have  the  eflfect  to  annul  the  same,  the  provisions  prt- 
scribed  must  be  substantially  met. 

2.  Another  provision  of  the  act  of  1879  declares  that,  whenever 
the  contract  is  likely  to  cost  a  sum  greater  than  five  thousand  dol- 
lars, the  proper  officers  shall  give  notice  in  the  public  gazette 
.  wherein  the  sheriff's  sales  are  advertised,  once  a  week  for  eight 
weeks,  and  by  posting  a  written  notice  at  the  court-house  door  for 
a  like  time,  which  notice  and  advertisement  shall  embrace  such  de- 
tails and  specifications  as  will  enable  the  public  to  know  and  un- 
derstand the  character  of  the  work  to  be  done,  and  the  terms  and 
time  of  payment.  It  was  ruled  by  this  court  in  the  case  of  Dyer 
V.  Enoin,  106  Ga.  845,  that,  "Where  county  commissioners  invite 
proposals  for  the  erection  of  a  public  building  to  cost  S300.00  or 
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more,  and  '  the  terms  and  time  of  payment '  are  not  stated  in  the 
notice  and  advertisement,  a  contract  made  in  accordance  with  a  bid 
submitted  under  such  defective  notice  and  advertisement  is  ill^al." 
As  will  be  seen  by  a  reference  to  the  copy  of  the  notice  found  in 
the  recital  of  facts  above,  the  terms  and  time  of  payments  are 
stated  to  be  as  follows :  '*  Payments  are  to  be  made  in  cash  and  at 
such  times  as  may  be  agreed  on  by  the  contractor,  ordinary,  and 
architects."  This  notice  entirely  fails  to  come  up  to  the  require- 
ments of  the  statute.  Under  it  the  pubKc  can  not  know  the  time 
when  the  payments  are  to  be  made.  The  terms  are  cash,  but  the 
time  of  the  payments  of  the  cash  is  left  indefinite.  The  statute  re- 
quires that  not  only  the  terms  but  also  the  time  should  be  definite. 
It  was  ruled  by  this  court  in  the  case  of  Butts  v.  Little,  68  Ga. 
272,  that  a  contract  for  the  erection  of  a  building  at  a  specified 
price,  which  was  to  be  completed  by  a  certain  time,  and  payment 
for  which  was  to  be  made  as  the  work  progressed,  on  estimates  to 
be  made  by  certain  architects,  less  fifteen  per  cent.,  was  in  effect  a 
contract  to  pay  the  price  agreed  on  by  the  date  of  completion  as 
fixed.  There  the  building  was  to  be  completed  by  a  certain  date, 
and  for  a  specified  price,  and  payments  were  to  be  made  as  the 
work  progressed,  to  be  based  upon  estimates  to  be  made  by  the 
architects,  less  fifteen  per  cent.  Had  the  notice  under  considera- 
tion embraced  such  specifications  as  these,  it  is  probable  that  the 
requirements  of  the  statute  would  have  been  met,  because,  the  price 
having  been  named,  the  completion  of  the  building  fixed  at  a  given 
date,  and  the  manner  of  estimating  the  value  of  the  work  as  it  pro- 
^P'essed,  and  payments,  less  fifteen  per  cent.,  to  be  made  on  such 
value,  both  the  terms  and  time  of  payment  would  be  fixed  with 
reasonably  certainty.  In  the  present  case,  however,  payments  are 
to  be  made  at  a  time  in  the  future  to  be  agreed  on  by  certain 
named  partias.  This  time  might  be  at  the  completion  of  the  work, 
or  before  that  time,  and  it  is  equally  as  possible  for  it  to  be  at  an 
indefinite  time  after  completion.  While  the  ordinary  doubtless  had 
in  mind,  when  he  framed  this  notice,  that  the  payments  were  to  be 
made  as  the  work  progressed,  by  agreement  between  the  several 
parties  named,  still  he  did  not  say  so ;  and  the  pubHc,  therefore, 
were  unable  to  ascertain  from  this  published  notice  the  time  of 
payment.  Inasmuch  as  this  notice  was  a  requisite  to  a  valid  con- 
tract, and  the  time  of  payment  was  by  the  notice  left  indefinite, 
any  contract  made  under  it  was  invalid. 
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3.  It  is  claimed  that  this  contract  is  invalid  for  the  reason  that 
the  ordinary,  after  having  advertised  for  sealed  proposals  to  erect 
the  court-house,  and  after  receiving  and  considering  the  proposals 
submitted  to  him,  made  certain  changes  in  the  plans  and  specifica- 
tions of  the  proposed  building,  which  were  material,  substantially 
reducing  the  size  of  the  building,  and,  without  further  advertise- 
ment, let  out  the  contract  to  the  Manly  Building  Company  under 
the  changed  specifications.  That  such  changes  in  the  original  plans 
and  specifications  were  made  is  practically  admitted,  and  that  the 
contract  relied  on  was  to  construct  the  building  under  these  changed 
plans  appears  by  the  evidence.  The  grand  jury  recommended  the 
construction  of  the  building  at  a  cost  not  exceeding  $30,000;  and 
when  the  ordinary  received  proposals  for  the  construction  of  the 
iHulding  according  to  the  plans  and  specifications  which  had  been 
prepared,  it  was  ascertained  that  the  bids  for  such  construction 
exceeded  the  amount  recommended  by  the  grand  jury,  and  in  order 
to  get  within  this  amount  such  changes  were  made.  These  changes 
were  certainly  material.  They  reduced  somewhat  the  size  of  the 
building,  made  material  changes  in  the  dimensions  of  certain  rooms, 
and  changed  the  material  of  the  building  originally  specified  to  that 
which  was  less  costly ;  the  difference  in  cost  under  the  original 
and  modified  plans  was  about  S7,000.  It  appears  also  that  these 
modifications  of  plans  were  not  made  until  the  day  of  the  letting 
mider  the  notice  originally  made  for  sealed  proposals.  We  must 
rule  that,  under  the  statute  which  prescribes  the  manner  in  wjiich 
audi  contracts  shall  be  advertised,  no  legal  contract  could,  under 
the  circumstances  stated,  have  been  made  for  the  construction  of 
the  building  under  the  modified  plans  and  specifications,  without 
renewed  notice,  and  a  readvertisement  inviting  proposals  under 
the  changed  plans  and  specifications.  The  act  of  1879  (codified 
in  the  Political  Code,  §  345),  after  prescribing  for  advertisement 
and  notice,  and  declaring  that  such  notice  and  advertisement  shall 
embrace  details  and  specifications  sufficient  for  the  public  to  be  in- 
formed of  the  extent  and  character  of  the  work  to  be  done,  further 
provides  that  the  officer  having  the  letting  of  such  contract  shall 
make  out  and  post  conspicuously  in  his  office  complete  and  minute 
specifications  of  the  proposed  public  work,  which  shall  be  open  to 
inspection.  Conceding  that  this  was  done  as  to  the  original  plans 
and  specifications,  confessedly  it  was  not  done  as  to  the  modified 
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plans  and  specifications.  It  is  necessary  that  complete  and  minute 
specifications  for  the  proposed  public  work  shall  be  so  posted,  and  the 
whole  spirit  of  the  act  confines  proposals  for  the  work  to  the  plans 
and  specifications  thus  posted.  Inasmuch  as  no  contract  can  be 
lawfully  made  for  a  work  the  plans  and  specifications  of  which  are 
not  posted,  and  there  was  no  notice  or  advertisement  nor  posting  in 
relation  to  the  modified  plans  and  specifications,  no  vahd  contract 
could  have  been  entered  into  under  them. 

4.  It  was  further  insisted,  inasmuch  as  defendants  in  error  had 
full  notice  of  the  advertisement  and  making  of  the  contract,  that, 
having  waited  until  the  contractors  had  incurred  great  expense 
and  done  very  considerable  work  in  furtherance  of  their  under- 
taking (all  of  which  was  accepted  by  the  county),  and  delayed  their 
complaint  until  the  contractors  would  be  greatly  injured,  they  were 
guilty  of  laches,  and  were  estopped  from  complaining.  Even  if  we 
were  to  assume  that  a  taxpayer  would  be  estopped  at  any  time  from 
seeking  to  set  aside  an  illegal  contract  made  by  the  county  in 
which  he  resides,  the  facts  of  this  case  show  that  such  a  doctrine 
can  not  be  applied  to  the  defendants  in  error.  The  contract  was 
executed  on  the  12th  day  of  June,  1901.  By  the  Political  Code, 
§  343,  it  is  expressly  declared  that  all  contracts  entered  into  by  the 
ordinary  with  other  persons  in  behalf  of  the  county  must  be  in  writing 
and  "entered  on  their  minutes."  The  record  in  this  case  shows  that 
tMs  contract  was  not  entered  on  the  minutes  of  the  ordinary  until 
August  2,  1901,  and  plaintiffs'  petition  was  filed  August  19, 1901, 
seventeen  days  after  the  contract  had  been  so  entered.  The  entry 
on  the  minutes  gave  authoritative  information  that  the  contract  had 
been  made,  and  this  seems  to  be  the  only  way  in  which  such  in- 
formation is  to  be  officially  given;  and  if  taxpayers  can  be  guilty  of 
laches  in  seeking  to  have  an  illegal  contract  set  aside,  by  reason  of 
lapse  of  time,  certainly  it  can  not  be  said  that  seventeen  days 
would  be  such  a  time  as  woidd  work  an  estoppel  on  account  of  un- 
reasonable delay.  The  record  affords  no  reason  for  concluding  that 
defendants  in  error  were  guilty  of  any  laches  in  the  institution  of 
the  proceedings  to  set  aside  the  contract. 

5.  The  only  objection  which  we  find  to  the  terms  of  the  injunc- 
tion granted  by  the  trial  judge  against  the  ordinary  is  to  that  part  in 
which  it  is  ruled  that  a  tax  levy  sufficient  with  the  cash  on  hand 
to  construct  the  court-house  should  be  made  before  any  contract 
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for  building  should  be  let.  In  the  case  of  Dyer  v.  Erwiny  106  Ga, 
845,  this  court  in  effect  ruled  that  such  taxes  as  might  be  lawfully 
levied  for  the  purpose  of  constructing  a  court-house,  during  the 
year  in  which  the  contract  is  made,  might  be  considered  as  a  pro- 
visioD  for  tbe  payment  fur  such  work,  so  as  not  to  bring  the  pur- 
chase-price within  the  definition  of  a  debt  which  could  only  be 
created  under  the  sanction  of  a  popular  vote.  In  passing  on  that 
question  Mr.  Justice  Fish,  who  detivered  the  opinion  of  this  court 
in  that  case,  said :  "  If  the  building  was  to  be  paid  for  out  of  avail- 
able funds  in  the  treasury  of  the  county,  or  with  taxes  lawfully 
levied,  or  which  could  be  lawfully  levied  duriug  the  year  1898 
[the  year  in  which  the  building  was  to  be  constructed],  or  partly 
with  such  fuiide  and  paitly  with  such  taxes,  then  the  contract  did 
not  create  a  debt  against  the  county  within  the  meaning  of  the 
constitution,  and  was  vaUd  without  such  preliminary  sanction  of  a 
popular  vote;"  for  which  proposition  he  cites  a  number  of  cases. 
See  that  case,  page  848.  The  evident  meaning  of  this  ruling  is, 
that  taxes  which  may  be  lawfully  levied  during  the  year  fixed  for 
the  coDatruction  may  be  counted  as  available  funds  for  the  pay- 
ment of  the  contract  price.  Under  this  authority  it  is  evident  that 
a  contract  is  not  rendered  invalid  because  the  taxes  to  pay  for  the 
public  work  have  not  been  actually  levied ;  but  if  the  amount  to 
be  used  for  such  purpose  can  be  lawfully  levied  during  the  year  the 
contract  is  made,  then  the  part  of  the  contract  price  represented 
by  such  taxes  is  not  to  be  considered  as  such  a  debt  as  can  only  be 
created  hy  a  popular  vote.  So,  not  only  is  the  objection  that  the 
contract  now  under  consideration  involved  the  creation  of  a  debt 
and  not  having  been  authorized,  it  is  illegal,  not  tenable,  but  the 
injunction  granted  in  Uie  case  should  be  so  modified  as  not  to  re- 
strain the  ordinary  from  entering  into  a  contract  for  the  constmc- 
tion  of  tbe  court-house,  based  upon  the  available  cash  in  the  treas- 
ury of  tbe  county  and  such  taxes  as  might  be  lawfully  levied  dur- 
ing the  year  the  contract  is  made.  We  direct  that  the  injunction 
granted  be  so  modified  as  to  conform  to  this  view  of  the  law. 
Judgment  afftrmed,  with  direction.  All  the  Justices  concurring. 
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Staples  v.  The  State. 

Fish,  J.  1.  Though  an  indictment  for  robbery  need  not  chaise  that  the  prop' 
erty  alleged  to  have  been  forcibly  taken  from  the  person  of  the  yictim,  in 
fact,  belonged  to  a  third  person,  if  it  does  so  charge,  it  is  essential  that  the 
State  prove  the  case  as  laid. 

2.  Irrespective  of  other  questions  presented,  a  new  trial  should  have  been  granted 
because  of  a  fatal  vaiiance  between  the  allegata  and  the  probata. 

Judgment  reversed.    All  the  Justices  concurring. 

Argued  NoTember  18,  —  Decided  December  10, 1901. 

Indictment  for  robbery.     Before  Judge  Butt.    Hanis  superior 
court.     July  13,  1901. 

J,  R,  Terrell  and  J,  B,  Bumside,  for  plaintiff  in  error. 
S.  P,  Gilbert,  solicitor-general,  contra. 


MOORE  V.  THE  STATE. 

1.  There  was  sufficient  evidence  to  warrant  the  verdict  returned  in  this  case. 

2.  A  ground  of  a  motion  for  a  new  trial  alleging  error  in  admitting  testimony 
should  disclose  what  this  testimony  was. 

8.  It  is  in  a  criminal  case  proper  to  refuse  a  request  to  give  a  charge  not  war- 
ranted either  by  the  evidence  or  the  statement  of  the  accused. 

4.  A  new  trial  will  not  be  granted  because  of  a  refusal  of  a  request  to  charge^ 
when  it  is  fully  covered  in  the  general  instructions  given  to  the  jury. 

5.  The  chaige  complained  of  as  intimating  an  opinion  upon  the  evidence  was 
not  open  to  this  objection. 

6.  There  was  no  merit  in  the  ground  of  the  motion  for  a  new  trial  based  od 
newly  discovered  evidence. 

Argued  NoTember  18,  —  Decided  Deoember  10, 1901. 

Indictment  for  murder.  Before  Judge 'Butt.  Harris  superior 
court.     August  6,  1901. 

J.  B.  Bumside,  J.  R.  Terrell,  and  H,  V.  Hargett,  for  plaintiff  in 
error.     S.  P.  Gilbert,  solicitor-general,  contra. 

Lumpkin,  P.  J.  After  conviction  of  the  offense  of  voluntary 
manslaughter  upon  an  indictment  for  murder,  Louis  Moore  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  he  excepted. 

1.  The  first  three  grounds  of  the  motion  complained  that  the 
verdict  was  against  the  evidence  and  without  evidence  to  support 
it.     As  to  them,  it  is  sufficient  to  say  that  a  careful  reading  of  the 
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testimony  satisfies  this  court  that  the  verdict  was  fully  warranted. 

2.  In  the  4th  ground  of  the  motion  it  is  alleged  that  the  court 
erred  in  admitting  the  testimony  of  a  named  witness,  hut  the  mov- 
ant did  not  set  forth  what  this  testimony  was.  This  ground  can 
not,  therefore,  be  considered  as  presenting  any  question  for  deter- 
mination. 

3.  Counsel  for  the  accused  requested  the  court  to  charge  as  fol- 
lows: "If  you  believe  that  the  State's  witness,  Crawford  Moore, 
was  an  acoonrpUce,  you  can  not  convict  this  defendant  upon  his 
(Crawford  Moore's)  testimony,  unless  his  testimony  was  corrobo- 
rated by  other  evidence  or  circumstances."  This  request  was  prop- 
erly refused.  There  was  nothing,  either  in  the  evidence  or  in  the 
statement  of  the  accused,  which  would  have  warranted  a  finding 
that  the  witness  mentioned  was  an  accomplice  of  the  accused  in 
committing  the  homicide. 

4.  Counsel  for  the  accused  also  presented  to  the  court  a  written 
request  to  charge  relating  to  the  law  of  dying  declarations.  This 
request  was  refused.  A  new  trial  should  not,  however,  for  this 
reason  be  granted ;  for  though  the  request  embraced  a  substantially 
correct  statement  of  the  law,  the  same  was  fully  covered  in  the 
general  instructions  given  by  the  court  to  the  jury. 

5.  The  indictment  alleged  that  the  homicide  was  committed 
with  a  pistol.  The  main  ground  of  defense  was  that  the  accused 
did  not  do  the  shooting.  Among  other  things,  the  court  charged : 
**!{,..  as  is  claimed  by  the  defendant,  that  he  did  not  do  the 
shooting,  and  that  you  can  determine  from  the  number  of  shots 
fired  upon  that  occasion,  you  may  look  to  his  own  statement ;  look 
to  the  testimony  of  the  other  witnesses."  Complaint  is  made  that 
this  charge  was  erroneous,  because  it  "  consists  in  the  court  inti- 
mating to  the  jury  what  had  been  proved,  by  instructing  them  that 
they  eould  determine  from  the  number  of  shots  fired  upon  that 
occaion  whether  the  defendant  did  the  shooting."  There  was  no 
dispute  that  more  than  one  shot  was  fired ;  and  this  being  so,  we 
do  not  think  the  charge  is  open  to  the  criticism  made  upon  it.  The 
judge  did  not  intimate  any  opinion  as  to  whether  or  not  the  shooting 
was  done  by  the  accused,  which  was  the  real  issue  in  controversy. 
The  jury  were  instructed  that  they  might,  from  the  number  of 
shots  fired,  determine  whether  or  not  the  accused  did  the  shooting. 
This  instruction  may  not  have  furnished  a  correct  guide  to  be  fol- 
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lowed  by  the  jury  in  determining  the  guilt  or  innocence  of  the  ac- 
cused, but  no  complaint  is  made  of  it  on  that  ground.  Certainly 
it  did  not  contain  any  intimation  as  to  what  was  the  truth  con- 
cerning any  matter  at  issue  in  the  case. 

6.  The  last  ground  of  the  motion  for  a  new  trial  is  predicated 
upon  newly  discovered  evidence.  The  eflfect  of  this  evidence,  had 
it  been  introduced  at  the  trial,  would  simply  have  been  to  impeach 
Crawford  Moore,  a  witness  for  the  State.  Cleariy,  therefore,  the 
trial  judge  did  not  err  in  holding  that  the  newly  discovered  evi- 
dence was  not  of  sufficient  importance  to  demand  a  new  trial. 

Judgment  affiimed.     All  the  Justices  concurring. 


LEVAN  V,  THE  STATE. 

1.  In  the  absence  of  a  request  to  charge  upon  the  law  with  respect  to  the  im- 
peachment of  witnesses,  failure  to  do  so  is  not  cause  for  a  new  trial.  There 
is  in  this  case  no  complaint  that  counsel  for  the  plaintiff  in  error  was  not  per- 
mitted to  present  such  a  request. 

2.  Even  if  it  should  appear  that  jurors  while  deliberating  upon  a  criminal  case 
were  considering  a  matu>r  as  to  which  there  was  no  evidence,  this  will  not 
afford  cause  for  a  new  trial,  when  it  further  appears  that  they  sought  instruc- 
tions upon  this  point  and  were  distinctly  charged  that  they  must  be  governed 
by  the  law,  the  evidence,  and  the  statement  of  the  accused. 

8.  The  verdict  was  sufficiently  supported  by  evidence. 

Argued  November  Iw,—  Decide«l  December  10, 1901. 

Indictment  for  misdemeanor.  Before  Judge  Falligant.  Chat- 
ham superior  court.     September  21,  1901. 

S,  L,  Colding,  for  plaintiff  in  error. 
W,  W,  Osborne,  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  indictment  in  this  case  charged  the  accused 
with  the  oflfense  of  keeping  open  a  tippling-house  on  the  Sabbath 
day.  He  was  convicted,  made  a  motion  for  a  new  trial,  and  as- 
signs error  upon  the  overruling  of  the  same. 

1.  In  one  ground  of  the  motion  exception  is  taken  to  the  failure 
of  the  court  to  give  in  charge  to  the  jury  the  law  applicable  to  the 
impeachment  of  witnesses.  There  was  no  request  to  so  charge. 
Under  repeated  rulings  of  this  court,  a  new  trial  will  not  be  ordered 
because  of  such  a  failure,  unless  a  proper  request  to  charge  upon 
this  subject  was  preferred.     In  the  above-mentioned  ground  of  the 
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motion  for  a  new  trial  it  is  recited  that "  the  court  would  not  allow 
•counsel  to  request  this  section  to  be  given  in  charge."  Probably, 
the  "section"  referred  to  is  one  of  those  to  be  found  in  our  code 
relating  to  the  impeachment  of  witnesses.  No  error,  however,  is 
assigned  upon  the  refusal  of  the  court  to  allow  counsel  to  present 
a  request  on  this  subject. 

2.  It  appears  that  after  the  jury  had  deliberated  for  a  consider- 
able time  upon  the  case,  the  foreman  addressed  to  the  judge  a  writ- 
ten communication  in  these  words :  "  We  wish  to  be  recharged  as  to 
i??hether  a  portiere  can  be  considered  a  legal  separation  between  a 
barroom  and  a  restaurant."  There  was  no  evidence  relating  to  a 
portiere,  but  the  jury  were  allowed  to  view  the  premises  in  which 
the  alleged  tippling-house  was  located.  Possibly,  on  their  tour  of 
inspection,  the  jurors  may  have  discovered  something  which  they 
took  to  be  a  portiere  designed  to  separate  the  barroom  from  the 
restaurant.  This,  however,  is  mere  matter  of  conjecture.  After 
receiving  the  communication  above  referred  to,  the  judge  required 
the  jury  to  be  brought  into  the  court-room.  Counsel  for  the  accused, 
who  had  been  informed  of  the  fact  that  this  commuuication  had  been 
^ent  and  received,  arose  in  his  place  for  the  purpose  of  moving  for 
a  mistrial.  Before  allowing  him  to  present  the  motion,  the  judge 
charged  the  jury  as  follows:  "  I  charge  you,  gentlemen  of  the  jury, 
that  the  place  must  be  securely  closed  so  that  persons  can  not,  if 
ihej  choose,  push  a  place  open,  walk  in  and  drink.  It  must  be  se- 
curely closed.  It  has  been  held  that  if  a  place  is  a  tippling-house 
and  has  a  door  for  an  entrance,  so  that  anybody  can  push  it  open, 
enter  and  drink,  the  proprietor  is  guilty  of  the  offense,  if  it  be  kept 
in  that  condition  on  the  Sabbath  day.  Whatever  the  material  is 
with  which  the  place  is  closed,  it  must  be  securely  closed ;  it  must 
be  securely  closed  so  that  a  person  can  not  walk  in  of  his  own  will 
or  come  out  of  his  own  will  and  tipple.  That  is  all  I  think  neces- 
sary to  state."  Counsel  then  made  his  motion  for  a  mistrial,  which  the 
court  overruled,  but  further  instructed  the  jury :  "  You  are  to  decide 
this  case  upon  the  evidence  adduced  on  the  stand,  considering  in  con- 
nection therewith  the  statement  of  the  prisoner  at  the  bar,  and  under 
the  law  as  given  you  in  charge  by  the  court."  Under  the  circum- 
stances above  disclosed,  we  can  not  hold  that  the  court  erred  in  de- 
<jlining  to  order  a  mistrial.  Granting  that  the  jury  may  have  been 
•considering  a  matter  not  in  evidence,  the  final  instructions  given  them 
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by  the  judge  dearly  pointed  out  to  them  that  it  was  their  diity  to 
decide  the  case  according  to  the  evidence  and  the  prisoner's  state- 
ment, under  the  rules  of  law  given  them  in  charge.  The  very  fact 
that  the  jury,  through  their  foreman,  addressed  the  communication 
to  the  judge  clearly  shows  that  they  had  no  disposition  to  arrive 
at  a  verdict  in  an  unauthorized  manuer,  and  that  they  desired  to  be 
guided  by  correct  i*ules  iu  reaching  their  conclusion.  This  being 
so,  it  is  fair  to  assume  that  when  the  judge,  in  response  to  their  re- 
quest, correctly  gave  them  in  charge  the  law  with  regard  to  the 
keeping  open  of  a  tippling-house  on  the  Sabbath  day,  and  admon- 
ished them  to  follow  the  law  and  be  governed  by  the  evidence  and 
the  statement  of  the  accused,  they  obeyed  the  instructions  of  his 
honor  and  based  their  verdict  upon  the  sworn  testimony. 

3.  The  motion  contains  a  complaint  that  this  testimony  was  in- 
sufficient to  warrant  the  verdict.  To  this,  however,  we  can  not, 
after  carefully  reading  the  brief  of  evidence,  agree.  The  jury  were 
fully  warranted  in  concluding  that  the  accused  committed  the 
offense  with  which  he  stood  charged. 

Jtidgment  affirmed.    All  the  Justices  concurring. 


PEAVY  V.  THE  STATE. 

1.  A  ground  of  a  motion  for  a  new  trial  assigning  error  upon  a  refusal  to  allow 
the  accused,  after  retiring  from  the  stand,  to  **go  back  again  and  state  a  mat- 
ter which  he  neglected  and  omitted  to  state,^*  is  in  any  view  without  merit 
when  it  fails  to  disclose  what  additional  statement  the  accused  desired  to 
make. 

2.  In  a  criminal  case  the  accused  can  not  demand  as  matter  of  right  the  privilege 
of  making  a  second  statement  for  the  purpose  of  rebutting  evidence  offered  by 
the  State  after  the  conclusion  of  the  original  statement. 

8.  There  wa«  sufficient  evidence  to  warrant  the  verdict,  and  it  does  not  appear 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

Argued  November  19,  —  Decided  December  10,  IflOl. 

Indictment  for  murder.  Before  Judge  Candler.  Dooly  superior 
court.     September  23,  1901. 

Busbee  <lk  Busbee,  for  plaintiff  in  error.  J,  M,  Terrell,  attorney- 
general,  and  F,  A.  Hooper,  solicitor-general,  contra. 

Lewis,  J.  Peavy  was  tried  under  an  indictment  charging  him 
with  the  murder  of  Ford,  and  was  couvicted.  He  made  a  motion 
for  a  new  trial,  which  was  oven-uled,  and  he  excepted. 
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1,  2.  The  amendment  to  the  motion  for  a  new  trial  contains  only 
two  grounds,  and  these  may  be  considered  together.  The  first  al« 
l^es  that  the  court  erred  in  refusing  to  allow  the  defendant,  after 
he  had  made  his  statement  and  left  the  stand,  to  "go  back  again 
and  state  a  matter  which  he  neglected  and  omitted  to  state/'  and 
the  second  assigns  error  upon  the  refusal  of  the  court  to  allow  the 
accused  to  make  a  second  statement,  intended  to  rebut  the  evidence 
of  a  witness  who  testified  to  a  new  and  distinct  matter  after  the 
ordinal  statcmnent  of  the  accused  had  been  made.  It  does  not  ap- 
pear what  it  was  that  the  accused  neglected  to  say  in  his  original 
statement,  which  he  desired  to  supply  by  an  additional  statement, 
nor  does  it  appear  in  the  motion  what  the  new  testimony  was  which 
he  wished  to  rebut  by  an  additional  statement.  In  the  absence, 
therefore,  of  any  showing  that  the  rulings  of  which  complaint  is 
made  injuriously  affected  the  rights  of  the  accused,  there  is  no 
merit  in  either  of  these  two  grounds  of  the  motion.  But,  even  if 
the  motion  for  a  new  trial  had  set  forth  distinctly  what  the  matter 
was  which  the  court  below  refused  to  allow  to  go  to  the  jury,  it  is 
well  settled  that  the  accused  in  a  criminal  case  is  not  entitled,  as  a 
matter  of  right,  to  make  a  second  statement  to  the  jury.  Cochran 
V.  State,  113  Ga.  741,  and  cases  cited.  And  it  is  immaterial  that 
the  additional  statement  sought  to  be  made  is  in  rebuttal  of  addi- 
tional testimony  ofifered  in  behalf  of  the  State  on  a  new  and  distinct 
phase  of  the  case.     Sharp  v.  State,  111  Oa.  177. 

3.  The  only  remaining  grounds  of  the  motion  for  a  new  trial  are 
those  which  complain  that  the  verdict  was  contrary  to  law  and  the 
eridence.  A  careful  review  of  the  brief  of  evidence  contained  in 
the  record  leads  us  to  the  conclusion  that  there  is  no  merit  in  this 
contention.  There  was  ample  testimony  to  warrant  the  jury  in 
finding  that  the  accused,  with  no  shadow  of  justification,  deUber- 
atdy  and  cruelly  murdered  the  deceased ;  and  we  can  not,  there- 
fore, set  aside  the  judgment  of  the  court  below  on  these  grounds. 
Judgment  affirmed.     All  the  Justices  concurring. 
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Baggett  v.  The  State. 

Little,  J.  The  evidence  fully  warranted  the  yeidict,  and  there  was  no  error 
prejudicial  to  the  defendant  in  the  admiflsion  of  the  evidence  of  which  com- 
plaint vras  made.  The  trial  judge  did  not  err  in  overruling  the  motion  for  a 
new  trial.  Judgment  c^fflrmed.    All  the  Justices  concurring. 

Submitted  November  19,  — Decided  December  10,  1901. 

Indictment  for  assault  and  battery.     Before  Judge  Bower.    City 
court  of  Bainbridge.     October  3,  1901. 

Donalson  &  Fleming y  for  plaintiff  in  error. 
Albert  H.  Russell^  solicitor,  contra. 


WATERMAN  V.  THE  STATK 

1.  An  accusation  founded  on  the  statute  against  common  cheats  and  swindlers, 
which  charges  that  the  prosecutor  relied  on  the  representation  of  the  seller 
that  the  horse  purchased  was  **  sound  and  all  right/ ^  is  not,  because  the  rep- 
resentations chai^ged  are  **  too  general,  vague  and  indefinite/^  defective  and 
insufficient  in  law ;  nor  is  it  defective  because  it  does  not  set  out  in  what  par- 
ticular the  horse  was  diseased,  when  it  further  chaxges  that  **  said  horse  was 
not  sound  and  all  right,  but  was  diseased  and  unsound,  and  was  absolutely 
worthless." 

2.  On  the  trial  of  one  chaiged  with  such  offense  it  was  error  to  chaige  that  **if 
you  should  come  to  the  conclusion  beyond  a  reasonable  doubt  that  the  seller 
represented  the  horse  to  be  sound,  a  good  farm  work-horse,  work  anywhere 
with  him,  he  was  all  right,  a  good  farm  horse ;  that  these  representations 
proved  to  be  false ;  that  he  gave  fifty  dollars  by  reason  of  the  making  of 
these  representations  by  the  seller,  and  the  defects  were  such  that  an  ordina- 
rily prudent  man  could  not  have  seen  the  defects  himself,  and  the  seller  from 
all  the  circumstances  should  have  known  what  the  defects  were,  it  would  be 
your  duty  to  render  a  verdict  of  guilty  against  the  defendant,"  While  the 
jury  would  be  authorized  to  find  from  circumstances  that  knowledge  of  the 
defects  existed  at  the  time  the  representations  were  made,  the  defendant's 
knowledge  of  such  defects,  as  a  fact,  must  be  proved  in  some  way  before  the 
conviction  will  be  authorized. 

Submitted  November  19,  — Decided  December  10, 1901. 

Accusation  of  cheating  and  swindling.     Before  Judge  Bower. 
City  court  of  Bainbridge.     October  3,  1901. 

Donalson  <&  Fleming,  for  plaintiff  in  error. 
Albert  H,  Rvssell,  solicitor,  contra. 
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Little,  J.      Waterman  was  accused  of  the  offense  of  cheating 
and  swindling,  the  specific  all^ation  being  that  he  represented  a 
certain  horse  was  sound  and  all  right,  and  by  such  representations 
induced  Glisson  to  pay  him  fifty  dollars  for  the  horse,  when  in  fact 
the  horse  was  diseased,  unsound,  and  worthless,  and  so  known  to 
the  sdler;  that  the  defects  in  the  horse  were  not  patent,  and  not 
known  by  Glisson  until  after  the  purchase.      The  accused  on  ar- 
raignment demurred  to  the  accusation,  his  grounds  of  demurrer 
bring  that  the  accusation  was  defective  because  it  did  not  set  out 
what  representations  as  to  the  soundness  of  the  horse  were  made  by 
the  accused  ;  that  to  represent  **  that  said  horse  was  sound  and  all 
right"  was  too  indefinite  to  put  defendant  on  notice,  etc.      Also, 
that  the  accusation  does  not  set  out  how  and  in  what  particulars 
the  horse  was  diseased  and  unsound,  etc.     The  court  overruled  the 
demurrer,  and  the  defendant  excepted  pendente  Ute;  and  the  ac- 
cused was  put  upon  his  triaL     The  evidence  of  the  prosecutor  was 
positive  to  the  facts,  that  he  purchased  the  horse  from  the  accused 
on  the  faith  of  representations  made  by  liini  that  the  horse  was 
sound  and  all  right,  was  a  good  work-horse,  etc. ;  that  he  paid  defend- 
ant fifty  dollars  for  the  horse;  that  the  horse  was  at  the  time  dis- 
eased and  unsound ;   that  he  did  not  know  what  was  the  matter 
with  the  horse;  that  he  did  not  walk  right;  that  when  driven  he 
would  stagger  from  one  side  of  the  road  to  the  other ;  that  there 
was  difficulty  in  his  breathing;  that  when  he  attempted  to  use  him 
to  the  plow  he  could  not  keep  in  the  row ;  that  the  horse  was  worth- 
less ;  that  he  appeared  to  be  all  right  when  purchased,  etc.      The 
evidence  for  the  defendant  tended  to  show  that  the  horse  was  sound 
and  aU  right,  and  a  good  work-horse.     The  defendant  in  his  state- 
ment denied  the  alleged  representationa     The  jurj'  returned  a  ver- 
dict of  guilty,  and  Waterman  made  application  for  a  new  trial  on 
several  grounds,  which  being  refused,  he  excepted. 

1.  Error  is  assigned  to  the  judgment  overriding  the  demurrer. 
We  do  not  think  that  the  judge  erred  in  oveiTuling  the  demurrer. 
While  representations  that  a  horse  is  "  sound  and  all  right  and  a 
good  work-horse  "  are  very  general,  they  are  neither  vague  nor  in- 
definite; they  mean  nothing  more  nor  less  than  that  the  horse  has 
no  disease,  no  material  defects,  and  no  infirmities  in  body  or  dis- 
position which  would  prevent  him  from  doing  the  work  of  a  good, 
safe  horse.      In  the  case  of  Rainey  v.  State,  94  Ga.  599,  where  a 
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horse  was  represented  as  being  "  all  right,"  the  representation  was 
treated  as  being  a  proper  basis  for  a  prosecution  for  cheating  and 
swindling,  except  for  the  fact  that  the  defect  in  the  horse  was  pat- 
ent ;  and  even  from  this  ruling  Bleckley,  C.  J.,  dissented.  Nor  was 
the  accusation  defective  in  that  it  did  not  set  out  the  particulars  as 
to  the  disease  with  which  the  horse  was  afflicted.  Generally  such 
should  be  alleged ;  but  because  there  may  be  cases  in  which  it  is 
impossible  to  do  so,  from  want  of  technical  knowledge,  the  absence 
of  particular  averments  is  not  fatal  to  the  accusation,  when  the  rep- 
resentations are  material  and  comprehensive  although  alleged  in 
general  terms,  and  there  are  averments  sufficient  to  charge  their 
falsity. 

2.  Complaint  is  made  that  the  trial  judge  erred  in  giving  in 
charge  to  the  jury  several  instructions,  in  which  the  same  princi- 
ple is  involved ;  and  it  will  be  necessary  to  consider  the  correctness 
of  only  one  of  these  charges,  which  was  as  follows :  "  K  you  should 
come  to  the  conclusion  beyond  a  reasonable  doubt  that  the  seller 
represented  the  horse  to  be  sound,  a  good  farm  work-horse,  work 
anywhere  with  him,  he  was  all  right,  a  good  farm  horse;  that  these 
representations  proved  to  be  false;  that  he  gave  fifty  dollars  by 
reason  of  the  making  of  these  representations  by  the  seller,  and  the 
defects  were  such  that  an  ordinarily  prudent  man  could  not  have 
seen  the  defects  himself,  and  the  seller  from  all  the  circumstances 
should  have  known  what  the  defects  were,  it  would  be  your  duty 
to  render  a  verdict  of  guilty  against  the  defendant."  This  charge 
contains  an  erroneous  proposition  of  law,  which  must  have  been 
imrtful  to  the  defendant.  In  eflfect  the  jury  were  instructed  that 
if  tlie  accused  made  the  representations  charged,  and  that  if  they 
were  false,  and  the  defects  in  the  horse  were  latent,  and  the  prose- 
cutor relying  on  them  paid  his  money  for  the  horse,  and  the  seller 
should  have  known  of  such  defects,  he  was  guilty.  The  accusetl 
could  not,  under  such  circumstances,  have  been  convicted  unless 
at  the  time  he  made  the  representations  he  hiew  them  to  be  false. 
Since  the  deceitful  means,  necessary  to  sustain  a  conviction  in  a 
case  of  this  character,  involve  knowledge  of  the  falsity  of  the  repre- 
sentation by  the  seller,  no  action  or  proceeding  can  be  maintained 
without  proof  of  the  scienter:  deceit  is  the  foundation  of  the  ac- 
tion, which  can  not  exist  without  knowledge  of  the  falsity  of  the 
representation  upon  which  the  other  party  acted.     Mr.  Wharton 
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is  amply  supported  by  authority  when,  in  his  Criminal  Law,  in  dis- 
cussing this  subject,  be  says  (vol.  2,  §1185):    "The  statement 
must  not  only  be  false  in  fact,  but  false  to  the  knowledge  of  its  ut- 
terer."      The  knowledge  that  the  representations  were  false  must 
be  proved  to  exist,  before  the  offense  charged  is  made  out.     Such 
knowledge  ioaj,  however,  be  proved  by  circumstances,  including 
the  opportunities  which  the  accused  had  to  ascertain  the  facts;  but 
it  must  be  proved  in  some  way  to  the  satisfaction  of  the  jury,  before 
a  conviction  is  authorized.     We  are  not  able  to  say,from  a  review 
of  the  whole  charge  given  by  the  able  and  conscientious  judge  who 
presided  at  the  trial,  that  the  extract  from  the  charge  above  quoted 
was  not  erroneous.     The  charge  as  a  whole  is  very  clear  and  com- 
prehensive^  and  in  the  main  correct,  and  deals  in  other  of  its  parts 
with  the  necessity  of  proving  the  scienter,  as  we  imderstand  it     We 
are  yet  impressed  that  inasmuch  as  the  part  complained  of  states 
clearly  a  distinct  proposition  complete  in  itself,  to  the  correctness 
of  which  we  can  not  subscribe,  a  new  trial  should  have  been 
granted. 

Judgment  reversed.     All  tlce  Justices  concurring. 


Reynolds  v.  The  State.  Fim  m\ 

\m  86e| 

LnTLB,  J.  1.  It  is  a  well-eettled  rale  of  criminal  law,  that,  on  the  trial  of  one 
indicted  for  a  misdemeanor,  the  case  may  be  made  out  by  proof  that  the  ao- 
cased  committed  the  act  which  constituted  the  offense  charged,  at  any  time 
within  two  years  previously  to  the  return  of  the  indictment  as  true. 

2.  That  the  indictment  charged  the  accused  with  having  unlawfully  sold  spirit- 
nous  liquors  to  a  ncuned  person  on  a  particular  day  does  not  change  the  rule  ; 
such  a  conviction  may  be  pleaded  in  bar  of  another  conviction  for  an  illegal 
sale  to  the  person  named,  within  the  statutory  period. 

5.  The  evidence  was  amply  sufficient  to  sustain  the  verdict,  and  no  error  of  law 
was  committed.  Judgment  afflrmed.     All  the  Justices  concurring. 

Sabraitted  NoTember  19,  — Decided  December  10,  1901. 

Indictment  for  selling  liquor.     Before  Judge  Felton.     Jackson 
superior  court.     September  30,  1901. 

G,  C.  Thomas  and  Shackelford  &  Shackelford,  for  plaintiff  in 
«rror.     C.  H,  Brand,  solicitor-general,  contra. 
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.,-—  ALEXANDER  v.  THE  STATE. 

114     <&uO 
JIT    607 

Vi8  ^1  ^'  ^^  ^*  ^^^^^  charging  upon  a  statement  made  by  one  on  trial  for  crime,  errc 
fll4  ~^  neous  to  use  language  calculated  to  impress  the  jury  that  they  ought  to  be 

/^^  5291  cautious  in  giving  credit  to  what  he  said. 

r_  _53o  2.  A  judge  should  not  in  the  hearing  of  a  jury  compliment  a  witness. 

ArgueH  Kovember  19,  —  Decided  December  10,  1901. 

Indictment  for  murder.  Before  Judge  Sheffield.  Early  supe- 
rior court.     October  16,  1901. 

A,  G.  Powell  and  W.  M.  Hammond,  for  plaintiff  in  error. 
J,  A,  Zaing,  solicitor-general,  G,  Z.  Comer,  and  -B.  H,  Shefieldy 
contra. 

Lumpkin,  P.  J.  The  grand  jury  of  Early  county  indicted  R.  W, 
Alexander  for  the  murder  of  George  W.  Cherry.  The  accused  was- 
found  guilty  of  voluntary  manslaughter,  and  brings  up  for  review 
a  judgment  overruling  his  motion  for  a  new  trial.  This  motion 
contains  numerous  grounds,  but  none  of  them  save  two,  with  which 
we  shall  specifically  deal,  discloses  the  commission  of  any  material 
error  or  presents  for  the  consideration  of  this  court  any  new  or  im- 
portant question  of  law. 

1.  The  accused  relied  largely  upon  the  statement  which  he  made 
to  the  jury  in  his  own  defense.  In  this  connection  the  court 
charged :  ''  In  criminal  cases  the  defendant  is  not  allowed  to  be 
sworn  as  a  witness  for  himself ;  it  would  in  important  cases  be  too 
great  a  temptation  to  commit  perjury ;  but,  while  not  permitted  ta 
swear,  the  law  will  not  absolutely  close  his  mouth  in  his  own  de- 
fense, but  it  permits  him  to  make  an  unsworn  statement  as  to  the 
whole  transaction."  Exception  is  taken  to  the  phrase,  "  it  would 
in  important  cases  be  too  great  a  temptation  to  commit  perjury." 
We  think  that  in  using  this  expression  the  court  committed  grave 
error.  Undoubtedly  this  was  an  important  case.  Indeed,  it  was 
one  involving  the  very  life  of  the  accused.  The  jury  were,  there- 
fore, in  substance  instructed  that  in  such  a  case  the  accused  ought 
not  to  be  permitted  to  swear  as  a  witness,  because  he  would  be  un- 
der too  great  a  temptation  to  commit  perjury.  Necessarily  this 
also  carried  the  idea  that  the  accused  would  be  under  an  equal,  if 
not  greater,  temptation  to  speak  falsely  when  availing  himself  of 
his  privilege  of  making  an  unsworn  statement  to  the  jury.      It  is. 
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true  tbat  the  judge  followed  the  language  above  quoted  with  ap- 
propriate instructions  with  respect  to  the  right  of  the  jury  to  ac- 
cept or  reject  the  statement  of  the  accused,  as  they  saw  proper ; 
but,  unfortunately,  these  instractions  were  prefaced  with  a  warning 
to  the  effect  that  the  jury  should  be  extremely  cautious  in  believ- 
ing what  the  accused  said.  It  would  have  been  far  better,  as 'this 
court  has  often  remarked,  to  give  in  charge  to  the  jury  the  statute 
law  upon  this  subject,  leaving  them  free  to  consider  the  statement 
and  give  to  it  whatever  weight  they  saw  proper. 

2.  It  was  insisted  by  the  accused  that  on  the  occasion  of  the 
difficulty  which  resulted  in  the  death  of  the  deceased,  the  latter 
was  armed  with  a  heavy  iron  steelyard  pea.  Jordan,  the  main 
witness  for  the  State,  testified  he  was  present  when  the  homicide 
was  committed  and  did  not  see  any  steelyard  pea.  After  this  wit- 
ness had  retired  from  the  stand,  the  judge  had  him  recalled  and  sub- 
jected him  to  a  rigid  examination  with  respect  to  his  knowledge 
concerning  the  presence  or  absence  of  a  steelyard  pea  on  the  occa- 
sion of  the  mortal  difficulty.  Before  beginning  this  examination, 
the  judge  instructed  the  jury  that  "he  was  going  to  ask  Mr.  Jordan 
about  a  matter,  but  that  the  same  was  not  evidence  and  was  not  to 
be  considered  by  them  for  any  purpose."  In  answer  to  questions 
from  the  judge,  the  witness  stated,  "  I  have  already  told  all  I  know 
about  it,  and  I  have  told  the  truth,"  to  which  the  judge  repUed : 
**  I  don't  mean  to  say  or  intimate  that  you  have  not  told  the  truth 
about  it,  as  far  as  you  were  asked ;  but  under  rules  of  the  law  the 
lawyers  can  not  ask  you  what  people  told,  without  the  leave  of  the 
court;  but  the  court  can  ask  you  the  question,  and  you  can  now 
tell  the  court  what  you  had  no  right  to  tell  the  jury.  I  don't  want 
you  to  misunderstand  me,  Mr.  Jordan ;  I  know  you  to  be  an  hon- 
orable man,  and  I  have  no  doubt  that  you  have  told  the  truth  about 
this  matter,  as  far  as  you  were  aUowed  to  answer."  The  court  then 
proceeded  to  eUcit  from  the  witness  that  he  had  heard  a  colored 
man  named  Jack  Davis  say  that  a  steelyard  pea  was  found  at  the 
place  where  the  kiUing  occurred.  Upon  the  strength  of  the  infor- 
mation thus  brought  out,  counsel  for  the  accused  caused  Davis  to  be 
sent  for,  and  he  testified  that,  as  matter  of  fact,  a  steelyard  pea  was 
found  at  the  place  of  the  difficulty  shortly  after  its  occurrence. 
The  accused  excepted  to  the  language  used  by  his  honor  in  the  hear- 
ing of  the  jury  to  the  effect  that  the  witness  Jordan  was  an  honor- 
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able  man,  and  that  the  judge  had  no  doubt  that  this  witness  had  told 
the  truth.  This  exception  was  certainly  well  taken.  As  remarked 
above,  Jordan  was  the  main  witness  for  the  State,  and  the  character 
of  the  language  addressed  to  him  by  the  judge  necessarily  tended  to 
give  this  witness  a  high  standing  with  the  jury  — most  probably  actu- 
ally had  this  effect.  In  using  the  language  complained  of,  his  honor 
certainly  violated  section  4334  of  the  Civil  Code,  which  forbids  a 
judge  from  intimating  any  opinion  as  to  the  evidence.  He  could 
hardly  have  done  so  more  effectually  than  by  complimenting  the  wit- 
ness in  the  manner  pointed  out.  See,  in  this  connection.  Pound  v- 
State,  43  Ga.  90;  Jefferson  v.  State,  80  Ga.  16;  Florida  Central 
R,  Co,  V.  Lucas,  110  Ga.  121.  It  makes  no  difference  that  the  judge 
instructed  the  jury  that  what  passed  between  liimself  and  the  wit- 
ness Jordan  was  not  to  be  considered  by  them.  They  heard  his 
words, and  no  man  could  dare  say  they  were  not  thereby  influenced 
to  some  extent,  at  least. 

It  was  insisted  by  counsel  for  the  State  that  the  judge  did  not 
mean  to  say  he  had  no  doubt  that  all  of  Jordan's  testimony  was 
true,  but  merely  that  he  had  told  the  truth  with  respect  to  Ids 
knowledge  of  the  steelyard  pea.  The  phrase,  "you  have  told  the 
truth  about  this  matter,''  was  comprehensive  enough  to  include  all 
the  witness  had  said  concerning  the  homicide ;  but  grant  that  the 
words,  "  this  matter,"  should  have  been  understood  as  referring  only 
to  the  steelyard  pea,  the  language  of  the  judge  was  still  highly  ob- 
jectionable, because  the  issue  with  respect  to  the  steelyard  pea  was 
a  matter  of  vital  importance  in  the  case. 

It  would  not  be  proper  to  close  this  discussicm  without  stating 
that,  taking  into  view  all  which  occurred,  the  motive  of  the  judge 
was  to  render  the  accused  the  important  service  of  enabling  his 
counsel  to  bring  out  the  whole  truth  of  the  case.  This,  however, 
does  not  do  away  with  the  error  which  his  honor  committed,  or 
relieve  this  court  of  the  necessity  of  correcting  it. 

Judgment  reversed.     All  the  Justices  concurring. 
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Preston  v.  The  State. 

Lims,  J.     No  complaint  bein^  made  in  the  motion  that  any  error  of  law  was 
committed,  and  there  being  sufficient  evidence  to  authorize  the  yerdict  which 
was  rendered,  the  trial  judge  properly  overruled  the  motion  for  a  new  trial. 
Judgment  affirmed.    AU  the  Jtutices  concurring. 

Submitted  November  19,  —  Decided  December  10, 1901. 

Indictment  for  murder.  Before  Judge  Hart.     Putnam  superior 
court     October  7,  1901. 

ff.  A.  Jenkins  and  if.  F.  Adams,  for  plaintiff  in  error. 
IT.  6.  LetSis,  solicitor-ffeneral,  contra. 


Tilly  v.  The  State. 

FigB,  J.  The  chai^:eB  complained  of  were  authorized  by  the  evidence  and  free 
from  error ;  there  was  no  error  in  refusing  to  chaige  as  requested  ;  and  the 
evidence  vrarranted  the  verdict. 

Judgment  affirmed.    All  the  Justices  concurring. 

Submitted  NoTember  19,  —  Decided  December  10, 1901. 

Indictment  for  keeping  open  a  tippling-houSe  on  the  Sabbath 
day.  Before  Judge  Nottingham.  City  court  of  Macon.  October 
19,  1901. 

John  R,  Cooper,  for  plaintiff  in  error. 
WUlxcum  BruTison,  solicitor-general,  contra. 


SAPPINGTON  V.  THE  STATE. 

Tbe  evidence  as  contained  in  the  present  record  did  not  authorize  the  conviction 
of  the  accused. 

Argued  NoTember  19, —  Decided  December  10, 1901. 

bsdictfmettt  for  ^ake  swearing.     Before  Judge  Candler.     Clayton 
superior  court.      ©efccAer  12,  1901. 

John  U.  Humphries,  for  plaintiff  in  error. 
W.  T.  Kimsey,  soUeitor-general,  contra. 
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Cobb,  J.  The  accused  was  placed  on  trial  upon  a  presentm^it 
charging  him  with  the  offense  of  false  swearing ;  it  being  alleged 
that  the  offense  was  committed  by  the  accused  making  a  false  oath 
to  a  monthly  report  as  a  teacher  in  one  of  the  public  schools  of 
the  State.  What  purports  to  be  a  copy  of  a  monthly  report  of  a 
teacher  and  an  affidavit  as  to  the  correctness  of  the  report  by  the 
accused  appears  in  the  record,  attached  to  the  presentment,  and 
marked  "Exhibit  to  Bill  of  Indictment."  Upon  a  careful  exami- 
nation of  the  brief  of  evidence  we  find  that  no  copy  of  the  monthly 
report  and  affidavit  is  embodied  therein,  nor  are  the  contents  of  such 
report  proved  in  any  way.  The  e\idence  clearly  shows  that  the 
accused  made  an  affidavit  to  a  school-teacher's  montMy  report,  but 
whether  or  not  the  report  referred  to  was  the  one  a  copy  of  which 
appears  attached  to  the  presentment  does  not  in  any  way  appear. 
It  was  essential  to  a  l^al  conviction  of  the  accused  that  it  should 
have  appeared  in  some  way,  either  by  the  introduction  of  the  re- 
port in  evidence  or  by  other  competent  evidence,  that  he  had  made 
and  sworn  to  the  report  which  he  was  charged  in  the  presentment 
to  have  made;  and  this  not  having  been  proved  in  any  way,  the 
verdict  was  contrary  to  the  evidence,  and  the  court  should  have 
granted  a  new  trial. 

Judgment  reversed.     All  the  Justices  concurring 


SEARCY  V.  THE  STATE. 

Where,  upon  the  trial  of  one  charged  with  reeisting  an  officer  in  the  execution 
of  a  mortgage  fi.  fa.,  it  i^peared  from  the  evidence  offered  by  the  State,  in 
connection  with  the  fl.  fa.,  that  it  was  issued  upon  a  proceeding,  under  the 
act  of  December  16,  1899,  to  foreclose  a  bill  of  sale  which  was  absolute  upon 
its  face,  and  that  the  affidavit  upon  which  the  fl.  fa.  was  based  failed  to  show 
that  the  bill  of  sale  was  given  to  secure  a  debt,  the  fl.  fa.  was  not  legal  proc- 
ess, and,  upon  proper  objection  made  by  the  accused,  should  not  have  been 
admitted  in  evidence. 

Submitted  November  19,  — Dedded  December  10,  1901. 

Accusation  of  obstructing  l^al  process.    Before  Judge  Notting- 
ham.    City  court  of  Macon.     October  12,  1901. 

Glawson  &  Fowler,  for  plaintiff  in  error. 
William  Brunson,  solicitor-general,  contra. 
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Fish,  J.  Will  Searcy  was  tried  and  convicted,  in  the  city  court 
of  Macon,  upon  an  accusation  charging  him  with  obstructing  and 
resisting  J.  Q.  Phillips,  a  lawful  constable,  in  levying  a  certain  de- 
scribed "  mortgage  fi.  fa."  in  favor  of  Wood  Furniture  Company 
against  Mamie  Searcy.  Upon  the  trial  the  State  offered  in  evidence, 
in  connection  with  the  fi.  fa.,  a  bill  of  sale  to  certain  personalty, 
executed  on  December  19,  1900,  by  Mamie  Searcy  to  the  Wood 
Furniture  Company,  the  bill  of  sale  being  absolute  on  its  face ;  also 
a  written  contract  of  the  same  date,  whereby  Mamie  Searcy  agreed 
to  pay  indefinitely  to  the  Wood  Furniture  Company  the  sum  of 
81.10  per  week,  rent,  for  the  property  described  in  the  bill  of  sale; 
also  an  affidavit  made  by  Charles  C.  Avera,  agent  for  Wood  Furni- 
ture Comp€my,  wherein  he  deposed  that  Mamie  Searcy  was  indebted 
to  the  Wood  Furniture  Company,  "on  a  mortgage  hereto  annexed, 
the  sum  of  sixty-five  cents  principal,  and  said  amount  is  now  due 
and  unpaid."  The  accused  objected  to  the  admission  of  the  exe- 
cution in  evidence,  upon  the  ground  that  it  was  shown  not  to  be 
lawful  process.  His  objection  was  overruled,  and  the  fi.  fa.  admit- 
ted ;  whereupon  he  excepted. 

We  think  the  court  erred  in  sustaining  the  objection  to  the  in- 
troduction of  the  execution.  The  act  approved  December  16, 1899 
(Acts  1899,  p.  82),  provides  that  "the  owner  of  any  bill  of  sale  to 
personal  property  to  secure  a  debt,  where  the  principal  sum  does  not 
exceed  one  hundred  dollars,  may  foreclose  the  same  in  the  manner  as 
mortgages  on  personal  property  are  now  foreclosed,  under  the  laws 
of  the  State  of  Georgia."  There  was  nothing  in  the  bill  of  sale 
given  by  Mamie  Searcy  to  the  Wood  Furniture  Company,  nor  in 
her  agreement  to  pay  rent  for  the  property,  nor  in  the  affidavit  of 
foreclosure,  that  indicated  that  the  bill  of  sale  was  given  to  secure 
a  debt.  Without  this,  the  bill  of  sale  could  not  be  foreclosed  under 
the  statute.  The  execution  was,  therefore,  not  legal  process,  and 
should  not  have  been  admitted  in  evidence  over  the  objection  of 
the  accused. 

Judgment  reversed.     All  the  Justices  concurring. 
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KNOX  V,  THE  STATE. 

1.  When  in  the  trial,  in  the  superior  court  of  Franklin  county,  Georgia,  of  one 
charged  with  the  offense  of  murder,  it  appeared  from  the  evidence  that  the 
accused  killed  the  deceased  at  the  house  of  the  accused  on  the  place  of  a^ 
named  person  in  Franklin  county,  it  was  sufficiently  shown  that  the  homi- 
cide occurred  in  Franklin  county,  Geoigia;  and  such  evidence  excluded  any 
legitimate  inference  that  the  offense  was  committed  in  Franklin  county,  North 
Carolina,  though  this  county  may  be  situated  not  very  far  ftom  the  county 
of  the  same  name  in  Georgia. 

2.  The  evidence  warranted  the  verdict,  and  there  was  no  error  requiring  the 
granting  of  a  new  trial. 

Argued  Kovember  20,  —  Decided  December  10, 1901. 

Indictment  for  murder.  Before  Judge  Russell.  Franklin  su* 
perior  court.     September  25,  1901. 

W.  R,  Little  and  A,  G.  &  J.  B,  McCurry,  for  plaintiff  in  error. 
J,  M.  Terrell,  attorney -general,  and   C.  H,  Brand,  solicitor-gen-- 
eral,  contra. 

Cobb,  J.  The  accused  was  tried  and  convicted,  in  the  superior 
court  of  Franklin  county,  on  an  indictment  charging  him  with  the 
offense  uf  murder.  His  motion  for  a  new  trial  having  been  over- 
ruled, he  excepted,  and  the  judgment  of  the  superior  court  refusing 
to  grant  a  new  trial  was  reversed  by  this  court.  112  Ga.- 37 3. 
Upon  his  second  trial  the  accused  was  again  convicted,  and  made 
a  motion  in  arrest  of  judgment,  as  well  as  a  motion  for  a  new  trial. 
The  motion  in  arrest  of  judgment  was  overruled  by  the  trial  court, 
and  this  judgment  was  affirmed  by  this  court.  113  Ga,  929.  The 
present  writ  of  error  is  sued  out  complaining  that  the  court  erred 
in  overruling  the  motion  for  a  new  triaL 

1.  It  is  insisted  that  the  verdict  is  contrary  to  the.  evidence,  in 
that  it  fails  to  show  that  the  offense  was  committed  within  the  ju- 
risdiction of  the  court;  that  is,  it  does  not  appear  from  the  brief  of 
evidence  as  contained  in  the  record  that  the  venue  was  proved. 
The  only  evidence  in  the  record  as  to  where  the  crime  was  com- 
mitted was  in  the  testimony  of  a  witness  who  said  that  the  accused 
killed  the  deceased  "  with  a  gun  at  Mr.  Latty's  plantation  in  Frank- 
lin county.  He  was  killed  at  Ed.  Knox's  house  on  Mr.  Latty's 
place  in  Franklin  county."  It  is  argued  that  this  does  not  show 
beyond  a  reasonable  doubt  that  the  homicide  occurred  in  the  State 
of  Georgia;  this  being  especially  true  in  the  present  case,  for  the 
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reason,  as  stated  by  counsel  in  his  argument,  that  Franklin  county, 
Georgia,  and  Franklin  county,  North  Carolina,  were  not  very  far 
from  each  other.  We  do  not  think  there  is  any  merit  in  this  con- 
tention. In  the  case  of  Mitchum  v.  State,  11  Oa.  615,  where  it 
appeared  that  the  accused  was  placed  upon  trial  in  the  superior 
court  of  Stewart  county  upon  an  indictment  for  murder,  there  was 
evidence  that  the  offense  was  committed  in  the  house  of  a  witness 
"at  Florence,  Stewart  county."  It  was  held  that  this  was  suffi* 
dent  to  show  that  the  crime  was  committed  within  the  jurisdic- 
tion of  the  court.  In  the  opinion  in  that  case  Judge  Nisbet  said : 
"By  the  constitution  of  the  State  [the  ofifense]  was  triable  alone  in 
the  county  where  it  was  committed,  and  the  court  had  jurisdiction 
over  it  nowhere  else ;  to  give  jurisdiction,  therefore,  it  was  neces- 
sary to  prove  that  it  was  committed  in  the  county  where  the  court 
was  sitting.  The  court  sat,  and  the  trial  was  had  in  the  county  of 
Stewart,  and  the  proof  was  that  the  crime  was  committed  in  the 
hattse  of  the  witness,  at  Florence,  in  the  county  of  Stewart,  That 
the  court  was  sitting  in  the  county  of  Stewart  and  State  of  Geor- 
gia, was  a  fact  known  to  the  court  from  its  own  records  and  the 
public  law.  When,  therefore,  it  was  proven  that  the  crime  was  com- 
mitted in  the  county  of  Stewart,  it  was  proven  that  it  was  com- 
mitted in  the  county  in  which  the  court  entertained  jurisdiction 
over  it"  We  think  the  present  case  is  controlled  by  the  ruling 
just  referred  to.     See  also  Wright  v.  Phillips,  46  Ga,  197. 

2.  The  motion  for  a  new  trial  contains  several  grounds  assign- 
ing error  upon  the  rulings  of  the  court  in  admitting  and  rejecting 
evidence.  When  these  assignments  of  error  are  considered  in  the 
light  of  the  notes  made  by  the  trial  judge  to  the  several  grounds  of 
the  motion,  they  do  not  contain  any  error  requiring  the  granting 
of  a  new  trial.     The  evidence  authorized  the  verdict. 

Judgment  affirmed.     All  the  Justices  concurring. 


Whitaker  V,  Whitaker,  administrator. 

SnmovB,  C.  J.  The  evidence  was  sufficient  to  authorize  the  verdict,  and  the 
trial  jndge  did  not  approve  any  of  the  special  grounds  of  the  motion  for  new 
trial.  Judgment  afflrmed,    AUthe  Justices  concurring. 

Argued  November  13,— Decided  December  10, 1901. 
18 
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Complaint.    Before  Judge  Harris.     Heard  superior  court.    Jan- 
uarj'  30,  1901. 

S,  Hbldemess,  for  plaintiflf  in  error. 

F.  S,  Zoftin  and  J5.  B,  Whitaker,  contra. 


WoRTHAM  V.  Equitable  Mortgage  Cobipant. 

Lbwis,  J.  The  Supreme  Court  will  uphold  a  judgment  dismiasing  a  certiorari 
on  the  ground  that  the  writ  of  certiorari  had  never  been  served  upon  the 
judge  by  whom  the  case  was  tried  in  the  first  instance,  wlien  the  evidence 
upon  the  question  of  service  was  conflicting,  and  that  introduced  in  support 
of  the  motion  to  dismiss  warranted  a  finding  that  there  had  been  no  service 
of  the  writ  at  all.  Judgment  affirmei.    AU  the  Justices  concurrmg. 

ftnbinltted  November  13,— Decided  December  10,  1901. 

Certiorari.      Before   Judge   Harris.      Coweta   superior   court. 
March  term,  1901. 

J.  C.  Newman,  for  plaintiflf  in  error.     W.  C.  Wright,  contra. 


Central  of  Georgia  Railway  Company  v.  Berry  (two  cases). 

Lewis,  J.  1.  It  appears  that  the  judge  of  the  court  below  approved  of  the  ver- 
dicts rendered,  and  did  not  consider  them  excessive.  There  being,  in  the  mo- 
tions for  new  trial,  no  ground  that  the  recoveries  were  excessive,  the  plaintiff 
in  error  will  not  be  heard  to  complain  here  because  the  court  allowed  the 
plaintiffs  below  to  voluntarily  write  off  portions  of  the  amounts  recovered  by 
them  as  damages,  it  being  nowhere  made  to  appear  that  the  plaintiff  in  error 
was  injured  by  such  action. 

2.  No  error  of  law  seems  to  have  been  committed  by  the  trial  judge,  and  the  evi- 
dence was  sufficient  to  sustain  the  verdicts. 

Judgment  in  each  case  ajfirmed.    AU  the  Justices  canewrHmg. 

Argued  Noyember  13,  — Decided  December  10. 1901. 

Action  for  damages.     Before  ,Tudge  Candler.     Pike  superior 
court.     January  26,  1901. 

Hall  &  Boi/nton,  B.  L.  Bemer,  W.  C.  Beeks,  and  J.  F,  Redding, 
for  plaintiflf  in  error.     Bohert  T.  Daniel  and  S.  J,  Hale,  contra. 
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Allen  et  al,  v,  Lttle  et  al.,  commis8icmer& 

Suofoirs,  C.  J.  1.  The  act  of  1824  (Dawson's  Comp.  459)  did  not  confine  the 
site  of  the  public  buiIdiB|B  of  Deoatur  county  to  the  precise  areas  of  ground 
upon  which  they  were  erected,  but  fixed  the  location  of  the  county-site  at  a 
place  which  the  General  Assembly  designated  as  ^^  Bainbridge/^  and  it  was 
efidenUy  the  legislative  intention  to  thus  refer  to  a  particular  locality  em- 
htaclBg  what  was  j^egarded  as  a  viltoge  or  town  the  territory  of  which  as  a 
whole  included  those  buildings. 

2.  The  comity  authorities  have  power,  when  in  their  judgment  the  court-house 
and  jail  belonging  to  the  cornitgr  beeome  unfit  or  unsuitable  for  the  purposes 
for  which  erected,  to  build  others  upon  different  locations  within  the  limits 
prescribed  for  the  county-«ite. 

Z.  Under  the  facts  disclosed  by  the  record,  the  judge  did  not  err  in  refusing  the 
injunction.  Judgment  affirmed.    All  the  Justices  concurring. 

Argued  October  22,  ~  Decided  December  10, 1901. 

Petition  for  injunction.     Before  Judge  Spence.     Decatur  supe- 
rior court.     October  2,  1901. 

A,  IT,  &  R.  B,  Russell,  for  plaintiffs. 
Hawes  iSc  Hawes  and  Big.  Nv^haum,  contra. 


MITCHELL  tt  al.,  commissioners,  v.  LASSETER  et  al 

1.  An  act  of  the  General  Assembly  authorizing  the  county  authorities  of  a  giyen 
conn^  *'*'  to  select  and  locate  some  central  and  conyenient  place  within  the 
same  for  a  county-site  ^*  did  not  require  that  the  place  so  selected  should  be 
at  or  near  the  geographical  center  of  the  county,  unless  at  the  time  the  county- 
site  was  selected  such  a  place  would  be  convenient  to  the  people  of  the 
county.  The  selection  of  a  place  near  the  center  of  one  side  of  the  county 
which  was  most  easily  accessible  to  a  majority  of  the  people  of  the  county  was 
a  substantial  compliance  with  the  act. 

%  When,  under  authority  of  an  act  of  the  character  above  referred  to,  the  offi- 
cers in  chaiige  of  the  affairs  of  a  county  acquire  land  at  such  a  place  as  is 
above  indicated,  and  erect  thereon  permanent  and  substantial  buildings,  such 
as  a  court-house  and  jail,  and  the  same  are  used  for  more  than  twenty  years 
as  the  court-hoase  and  jail  of  the  county,  and  the  place  so  selected  has  been, 
for  the  space  of  time  mentioned,  recognized  by  the  people  and  officers  of  the 
county,  as  well  as  by  every  department  of  the  State  government,  as  the  county- 
site,  it  will  be  presumed,  when  the  records  of  the  county  authorities  have  been 
lost  or  destroyed,  that  the  county-site  was  permanently  located  at  the  place 
referred  to,  in  the  manner  provided  in  the  act.  Especially  would  such  pre- 
sumption arise  when  a  witness  testifies  that  he  was  present  at  a  meeting  of 
the  county  authorities  when  an  order  to  this  effect  was  passed  by  them. 

3.  Recitals  of  fact  in  a  public  statute  are  not  conclusive  upon  the  courts,  but 
evidence  may  be  introduced  to  disprove  them. 
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4.  A  court  of  equity  will,  at  the  instance  of  citizens  and  taxpayers  of  a  county, 
enjoin  the  authorities  in  charge  of  the  affairs  of  such  county  from  carrying 
into  effect  an  unauthorized  order  or  judgment  providing  for  the  location  of  a 
county -«ite,  in  the  execution  of  which  order  it  will  be  necessary  either  to  ex- 
pend the  money  of  the  taxpayers  in  the  treasury  of  the  county,  or  to  incur 
illegal  indebtedness  by  the  county. 

Argued  November  20,  —  Decided  December  10,  1901. 

Injunction.  Before  Judge  Roberts.  Wilcox  superior  court. 
August  29,  1901. 

Max  JE.  Zand  and  J,  H,  Martin,  for  plaintiffs  in  error. 
Eldridge  Cutta  and  J,  L,  Bankston,  contra. 

Cobb,  J.  This  was  an  application  by  certain  residents  and  tax- 
payers of  Wilcox  county,  to  enjoin  the  board  of  county  commis- 
sioners of  that  county  from  removing  the  county  records  from  Abbe- 
ville to  Rochelle  and  establishing  the  latter  place  as  the  county-site 
of  the  county.  The  judge  granted  the  injunction  prayed  for,  and 
to  this  the  defendants  excepted. 

1.  'the  plaintiffs  contend  that  the  county-site  of  Wilcox  county 
has  been  located  according  to  law  at  Abbeville,  and  that,  having 
been  so  located,  the  county  commissioners  have  no  authority  to  re- 
move it  to  another  point  except  in  the  manner  provided  in  the  con- 
stitution. The  defendants  contend  that  the  county-site  has  never 
been  permanently  located  at  any  place,  and  that  they  are  not  seek- 
ing to  remove  the  county-site  from  Abbeville  to  Rochelle,  but  are 
simply  proceeding  to  locate  the  county-site  at  the  latter  place  pur- 
suant to  certain  acts  of  the  General  Assembly.  Whether  the  ac- 
tion on  the  part  of  the  board  of  commissioners  is  a  mere  location  of 
the  county-site,  or  amounts  to  a  removal  thereof,  depends  upon  the 
determination  of  the  question  whether  the  county -site  has  beea 
heretofore  permanently  located  at  Abbeville  under  the  provisions 
of  the  act  of  1857,  which  provided  for  the  laying  out  and  organi- 
zation of  Wilcox  county.  See  Acts  of  1857,  p.  46.  The  3d  sec- 
tion of  the  act  just  referred  to  provided :  "  The  inferior  court  of 
said  new  county  shall  select  and  locate  some  central  and  conven- 
ient place  within  the  same  for  a  county-site,  provide  for  the  erec- 
tion of  the  public  buildings,  laying  off  the  site  into  lots  and  streets, 
and  make  all  such  temporary  arrangements  for  the  transaction  of 
the  public  business  of  said  new  county,  in  the  meantime,  as  may 
be  necessary  and  proper."     Under  the  provisions  of  this  section  the 
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inferior   court  were  authorized  to   select  some  place  within  the 
county  for  the  county-site,  but  in  the  selection  of  this  place  they 
were  required  by  the  section  to  have  due  r^ard  to  two  things : 
first,  the  place  selected  must  be  central;  and,  second,  the  place 
selected  must  be  convenient.      In  determining  the  question  as  to 
where  the  county-site  was  to  be  located,  the  inferior  court  had 
a  discretion  vested  in  them  by  the  provisions  of  this  act,  but  this 
discretion  was  to  be  exercised  in  such  a  way  as  to  locate  the 
county-site  at  that  place  which  would  be  most  convenient  to  the 
people  of  the  coimty,  and  at  the  same  time  at  a  point  which  would 
be  considered  central  under  existing  conditions.      The  county-site 
was  to  be  as  near  central  as  possible,  taking  into  consideration  the 
location  of  the  population  of  the  county  at  the  time  the  county-site 
was  located.      It  appears  from  the  evidence  in  the  present  case 
that,  at  the  date  of  the  passage  of  the  act  of  1857,  nearly  the  en- 
tire population  of  Wilcox  county  resided  along  the  Ocmulgee  river 
on  the  eastern  boundary  of  the  county,  and  that  the  middle  and 
western  portions  of  the  county  were  very  thinly  settled.     The  place 
now  known  as  Abbeville  was  located  on  the  Ocmulgee  river  about 
midway  of  the  eastern  boimdary  of  the  county.     Taking  everything 
into  consideration,  this  place  was  beyond  question  the  most  con- 
venient place  for  the  county-site  at  that  time,  so  far  as  the  popu- 
lation of  the  county  was  concerned,  and  it  was  to  this  extent  a  cen- 
tral point  in  the  county.     It  was  undoubtedly  the  intention  of  the 
General  Assembly,  when  they  confided  to  the  inferior  court  the  au- 
thority to  locate  the  coimty-site  at  some  central  and  convenient 
place,  that  this  power  should  be  so  exercised  as  to  locate  the  county- 
site  at  a  point  which  would  be  most  easily  accessible  to  the  popu- 
lation of  the  county  as  it  existed  at  the  date  of  the  passage  of  the 
act.     It  certainly  could  not  have  been  the  intention  of  the  General 
Assembly  that  the  inferior  court  should  locate  the  county-site  at  or 
near  the  geographical  center  of  the  county ;  and  this  for  two  rea- 
sons: first,  if  the  act  is  so  construed,  then  the  word  "convenient" 
has  no  meaning  whatever;  and,  second,  if  this  word  be  given  its 
full  signification,  which  must  be  done,  then  at  the  date  of  the  pas- 
sage of  the  act  the  geographical  center  of  the  county  would  not 
have  been  a  convenient  place  so  far  as  the  population  of  the  county 
was  concerned. 
2.  Treating  it  as  established  that  the  place  designated  as  Abbe- 
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ville  was  a  central  and  convenient  point  within  the  meaning  of  the 
act  at  the  date  of  ite  passage,  the  question  to  be  determined  is,  did 
the  inferior  court  under  the  act  permanently  locate  the  county-site 
at  Abbeville?  It  appears  from  the  evidence  that  temporary  ar- 
rangements were  made  by  the  inferior  court  under  which  the  pub- 
lic business  of  the  county  was  transacted  in  a  double-pen  log-house ; 
that  they  acquired  title  to  fifty  acres  of  land  for  county  purposes, 
under  a  donation  made  to  them  by  a  citizen  of  the  county ;  that 
they  proceeded  to  lay  oflf  the  land  so  acquired  into  lots  and  streets, 
reserving  five  acres  for  the  location  of  a  court-house  and  jail ;  that  in 
1858  they  proceeded  to  constnict  a  substantial  court-house,  which 
was  at  that  time  amply  sufficient  for  all  the  needs  of  the  county  and 
its  officers.  They  also  erected  a  substantial  jail  upon  the  land  re- 
served for  that  purpose,  which  was  also  sufficient  for  all  the  needs 
of  the  county.  The  court-house  thus  built  was  used  for  twenty 
years,  when  it  was  burned,  and  a  new  substantial  court-house  was 
erected  in  its  place,  which  was  all  that  was  requisite  for  the  needs 
of  the  county  at  the  time  of  its  erection,  and  this  latter  court- 
house is  now  in  use.  From  the  time  that  the  first  court-house  and 
jail  were  erected  in  Abbeville  in  1858  to  the  present  time,  Abbe- 
ville, so  far  as  the  public  business  of  the  county  is  concerned,  has 
been  treated,  not  only  by  the  people  of  tliat  county,  but  by  every 
citizen  and  public  officer  in  the  State  who  had  to  transact  any  pub- 
lic business  in  connection  with  the  affairs  of  Wilcox  county,  as  the 
county-site  of  the  county.  For  more  than  forty  years  the  people 
and  county  officers  have  treated  Abbeville  as  the  county-site ;  and 
it  has  been  recognized  as  such  by  every  department  of  government 
in  the  State  —  l^islative,  judicial,  and  executive.  It  does  seem 
that  this  state  of  affairs  alone  would  be  sufficient  at  this  late  day  to 
raise  a  conclusive  presumption  that  the  inferior  court  had  formally 
and  properly  entered  a  judgment  upon  its  minutes  permanently  lo- 
cating the  county-site  of  Wilcox  county  at  Abbeville.  The  records 
of  the  inferior  court  of  that  date  are,  according  to  the  evidence,  not 
to  be  found,  but  there  is  a  witness  who  testifies  that  he  was  pres- 
ent at  a  meeting  of  the  inferior  court  when  an  order  was  passed 
permanently  locating  the  county-site  at  Abbeville.  The  facts  above 
referred  to,  in  connection  with  the  testimony  of  this  witness,  we 
deem  amply  sufficient  to  authorize  the  judge  to  find,  as  he  did,  that 
the  county -site  had  been  by  the  inferior  court  located  at  the  town 
of  Abbeville. 
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3.  It  is  contended,  however,  that  the  General  Assembly  recog- 
nized, by  the  passage  of  an  act  in  1879  (Acts  1878-9,  p.  409),  that 
everything  that  had  been  done  for  twenty  years  past  in  r^ard  to 
the  transaction  of  public  business  and  the  construction  of  the  pub- 
lic buildings  in  Wilcox  county  was  a  mere  temporary  arrangement, 
and  that  nothing  permanent  was  intended.  This  act  of  the  Gen- 
eral Assembly  is  as  follows : 

"  An  act  to  cairy  out  the  true  meaning  and  intent  of  the  third 
section  of  an  act,  approved  December  22,  1857,  entitled  *an  act  to 
lay  out  and  organize  the  county  of  Wilcox,  and  to  declare  the  du- 
ties of  the  county  authorities,  and  the  rights  of  the  citizens  of 
said  county/  relative  to  locating  the  county-site  of  Wilcox  county, 
and  for  other  purposes. 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  Georgia, 
that  the  county  authorities  of  Wilcox  coimty  shall  locate  the  site 
of  Wilcox  county  at  some  central  and  convenient  place  in  said 
county,  as  is  prescribed  in  the  third  section  of  the  act  of  the  22d 
day  of  December,  1857,  that  created  the  county  of  Wilcox,  and 
that  the  court-house  shall  be  erected  at  the  site  selected  by  the 
county  authorities. 

"Sec  II.  Be  it  enacted  by  the  authority  aforesaid,  that  any  tax- 
payer of  the  county  of  Wilcox  may  apply  to  the  chancellor  to  re- 
strain the  location  of  the  county-site,  and  the  erection  of  the  court- 
house, at  any  place  other  than  some  central  and  convenient  place 
in  said  county,  and  the  question  as  to  whether  the  selection  is 
made  in  accordance  with  the  true  intent  and  meaning  of  the  third 
section  of  the  aforesaid  act  shall  be  tried  by  a  jury,  as  other  equity 
causes  are  tried. 
"Sec.  III.  Repeals  conflicting  laws." 

If  the  county  site  of  Wilcox  county  had  been  permanently  lo- 
cated by  the  inferior  court  at  Abbeville  prior  to  the  passage  of  the 
act  just  quoted,  then  the  act  was  inoperative  for  the  reason  that  in 
.  no  view  could  it  be  construed  as  an  act  to  authorize  the  removal  of 
a  county-site,  but  it  was  one  simply  authorizing  the  location  of  a 
county-site ;  the  act  being  evidently  passed  on  the  assumption  that 
the  county-site  of  Wilcox  county  had  not  been  permanently  located. 
But  if  the  act  could  be  treated  as  one  authorizing  the  removal  of  the 
county-site,  then  the  act  would  be  unconstitutional,  because  the 
General  Assembly  had  no  power  to  authorize  the  removal  of  the 
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county-site  in  any  other  manner  than  that  provided  for  in  the  con- 
stitution. The  act,  however,  authorizing  simply  the  location  of  a 
county-site,  and  the  recitals  in  the  act  clearly  indicating  that  the 
Greneral  Assembly  was  of  the  opinion  that  no  county-site  had  been 
located  permanently  in  Wilcox  county  under  the  provisions  of  the 
act  of  1857,  the  question  arises,  what  effect  is  to  be  given  the  re- 
citals of  fact  in  the  act  of  1879,  upon  which  the  subsequent  provi- 
sions of  the  act  were  based  ?  These  recitals  are  in  the  nature  of  a 
preamble,  though  not  strictly  in  that  form.  They  are  really  to  be 
regarded,  not  as  a  part  of  the  law  which  was  enttcted,  but  simply 
as  the  reasons  which  influenced  the  General  Assembly  to  pass  the 
law.  So  treating  them,  are  these  recitals  of  fact  to  be  conclusive 
upon  the  courts  when  they  come  to  investigate  the  question  whether 
the  county-site  had  been  actually  and  permanently  located  pursu- 
ant to  the  provisions  of  the  act  of  1857  ?  We  do  not  think  so,  but 
we  are  of  opinion  that,  when  a  proper  case  is  made,  the  courts  may 
go  behind  the  act  and  ascertain  whether  the  recitals  of  fact  con- 
tained therein  are  in  fact  true.  In  this  comiection  we  quote  the 
following  pertinent  and  forceful  language  from  the  opinion  of  Judge 
Nisbet  in  Dotigherty  v.  Bethune,  7  Ga.  90,  92 :  "  The  l^islature 
has  no  power  to  legislate  the  truth  of  facts.  Whether  facts  upon 
which  rights  depend  are  true  or  false  is  an  inquiry  for  the  courts  to 
make  under  legal  forms ;  it  belongs  to  the  judicial  department  of 
the  government.  By  the  constitution  the  l^slative  and  judicial 
departments  are  distinct.  A  citizen  is  not  estopped  to  deny  in  the 
courts  of  the  country  any  mere  fact  which  the  legislatui-e  may 
choose  to  recite.  If  he  was,  the  government  would  be  a  despotism, 
and  the  legislature  might  be  a  tyrant.''  See  also,  in  this  connection, 
Thornton  v.  Lam,  11  Ga,  459,  520;  Lane  v.  Harris,  16  Oa.  217, 
222  ;  Elmondorfif  r.  Carmichael,  3  Litt.  472,  s.  c.  14  Am.  Dec.  86, 
93.  It  is  true  that  in  the  cases  cited  the  court  was  dealing  with 
private  statutes,  but  the  reasoning  upon  which  these  decisions  are 
based  applies  with  as  much  force  to  public  as  to  private  statutes. 
The  legislatui-e  has  no  power  to  bind  the  courts  by  recitals  of  facts 
in  a  public  statute ;  and,  according  to  the  authorities  cited,  such  re- 
citals in  a  purely  private  statute  would  not  be  binding  on  anybody 
except  the  person  appljring  for  the  act.  He  would  be  estopped  to 
deny  them,  because  he  applied  for  and  accepted  benefits  from  an 
act  which  was  founded  upon  these  recitals.     In  The  King  v,  Greene, 
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€  Ad.  &  EL  549,  it  was  held  that'  the  fact  that  a  given  place  was 
mentioned  as  a  "  borough,"  in  a  public  statute  referred  to  in  that 
case,  and  that  the  "  boroughholders  and  freemen  of  the  borough" 
are  mentioned  in  connection  with  it  as  "  the  corporate  body,"  is  not 
conclusive  of  the  place  having  been  a  borough,  or  the  boroughholders 
and  freemen  having  been  a  municipal  corporation  before  the  passage 
of  the  statute.  In  The  Queen  v.  Haughton,  1  El.  &  Bl.  501,  it  was 
held  that  a  recital  in  an  act,  that  a  certain  highway  was  in  a  named 
township,  was  not  conclusive;  it  being  said, in  the  opinion  by  Lord 
Chief  Justice  Campbell,  that  a  mere  recital  in  an  act  of  Parliament, 
either  of  fact  or  law,  is  not  conclusive ;  and  the  courts  are  at  liberty 
to  consider  the  fact  or  the  law  to  be  different  from  the  statement  in 
the  recital  See  also  End.  Int.  Stat.  §  375 ;  Sedg.  Const.  Stat.  44; 
Parmelee  v.  Thompson,  7  Hill,  77. 

4.  It  is  contended  by  the  plaintiffs  in  error  that  the  judge  erred 
iu  granting  the  injunction,  for  the  reason  that  the  plaintiffs  in  the 
court  below  had  no  right  to  maintain  their  action,  because  the 
board  of  commissioners  in  locating  the  county-site  under  authority 
of  the  acts  of  1857  and  1879  were  engaged  in  the  exercise  of  a 
l^slative  act,  which  could  not  be  controlled  by  the  courts.  Under 
the  \iew  we  have  taken  of  the  case,  this  contention  of  the  plain- 
tiffs in  error  must  fail,  because  the  board  of  county  commissioners 
had  no  authority  to  pass  the  order  locating  the  county-site  at  Ro- 
chelle,  and  the  order  was  absolutely  null  and  void.  No  act  done 
thereunder  would  be  binding  upon  the  county.  As  the  board  of 
•commissioners  were  threatening  to  carry  this  order  into  effect,  and 
in  doing  so  would  necessarily  expend  the  money  of  the  taxpayers, 
certainly  the  taxpayers  of  the  county,  or  any  one  or  more  of  them, 
had  a  right  to  appeal  to  a  court  of  equity  to  prevent  this  unau- 
thorized use  of  public  money.  In  addition  to  this,  the  county  com- 
missioners were  preparing  to  enter  into  contracts,  which,  although 
invalid  for  want  of  power  in  them  to  make  the  same,  would  entail 
upon  the  county  expense  and  loss  in  resisting  the  efforts  of  those 
who  might  claim  under  the  contracts  to  enforce  the  same.  Any 
taxpayers  of  the  county  had  a  right  to  apply  to  a  court  of  equity  to 
prevent  the  county  commissioners  from  making  contracts  which 
they  had  no  authority  to  make.  See  Smith  v.  Magourich,  44  Oa, 
163;  Keen  v.  Wai/cro8s,  101  Ga.  588;  Wells  \.  Ragsdale,  102  Ga. 
54  (7) ;  Mayor  of  Macon  v.  Hughes,  110  Ga.  804.     The  plaintiffs 
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in  the  court  below  had  a  perfect  right  to  maintain  their  application 
for  injunction ;  and  under  the  facts  as  they  appear  in  the  record^ 
the  court  did  not  err  in  granting  the  injunction. 

Judgment  afftrmed.     All  the  Justices  concurring. 


CRAWFORD  et  cd.  v.  CROW,  ordinary,  et  al. 

llU    2B2l 

|flU  «»|  J  ^  recommendation  of  a  grand  jury  expressed  as  follows:  "  We  recommend 
further  that  our  county  commissioners  and  ordinary  adopt  the  alternative 
road  law  as  found  in  the  Code  of  1895,  sections  573-579/*  properly  construed^ 
was  intended  to,  and  did,  have  the  force  and  effect  of  adopting  the  entire 
*' alternative  road  law  **  contained  in  sections  573  to  582,  inclusive,  of  the 
Political  Code. 
2.  Where  one  member  of  a  grand  jury  recommending  that  the  provisions  of  such 
law  should  go  into  effect  in  a  given  county  was  not  then  a  resident  thereof,, 
the  recommendation  is  not  vitiated  by  reason  of  the  disqualification  of  such 
juror,  when  it  affirmatively  appears  that,  irrespectively  of  his  vote,  there  waa 
a  majority  in  favor  of  the  recommendation. 

Snbmitted  December  2,  —  Decided  December  10,  1901. 

Petition  for  injunction.  Before  Judge  Russell.  Franklin  supe- 
nor  court.     October  24,  1901. 

J.  B,  Jones,  for  plaintiffs  in  error.     W,  R,  Little^  contra. 

Fish,  J.  Certain  citizens  and  taxpayers  of  the  county  of  Frank- 
lin sought  to  enjoin  the  ordinary,  county  commissioners,  and  tax- 
collector  thereof  from  collecting  a  tax  for  a  "public  road  fund,'" 
levied  under  the  provisions  of  the  "alternative  road  law,"  contained 
in  article  2  of  the  Political  Code.  Upon  the  hearing  his  honor,  the 
trial  judge,  refused  to  grant  a  temporary  injunction,  and  to  this 
ruling  the  petitioners  excepted. 

1.  The  question  presented  by  the  record  for  our  decision  is,, 
whether  the  "alternative  road  law"  has  been  l^Uy  adopted  for 
Franklin  county.  Section  583  of  the  Political  Code,  as  amended 
by  the  act  of  1897,  is  as  follows:  "This  article  [containing  the 
'alternative  road  law ']  shall  not  go  into  effect  in  any  county  in  this 
State  until  it  is  recommended  by  the  grand  jury  of  said  coimty, 
said  recommendation  to  be  made  at  any  term  of  court,  and  the  op- 
eration of  this  article  shall  be  suspended  in  any  county  of  this 
State  upon  a  like  recommendation  of  the  grand  jury,  made  at  any 
term  of  court,  after  the  lapse  of  three  years  from  the  time  this. 
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article  goee  into  effect."     It  appeared  upon  the  hearing  of  this  case 
that  the  grand  jury,  at  the  March  term,  1898,  of  Franklin  superior 
court,  made  the  following  recommendation :  "  We  recommend  fur- 
ther that  our  county  commissioners  and  ordinary  adopt  the  alter- 
native road  law  as  found  in  the  Code  of  1895,  sections  573-579." 
The  contention  of  the  p^tioners  was,  that  this  recommendation 
was  not  sufficient  to  carry  into  effect  the  **  alternative  road  law," 
because  sections  573-579,  cited  in  the  recommendation,  contain 
only  a  part  of  such  law,  and  the  grand  jury  had  no  power  to  rec- 
ommoid  the  adoption  of  less  than  the  whole  law  on  this  subject. 
We  do  not  think  it  was  the  intention  of  the  grand  jury  to  have 
only  a  part  of  the  law  carried  into  effect,  as  the  recommendation 
clearly  shows  a  purpose  to  make  operative  all  the  provisions  of  the 
"  alternative  road  law."     Article  2  of  the  Political  Code,  in  which 
are  sections  573  —  579,  is  headed  "Alternative  Road  Law,"  and  the 
remaining  sections,  580,  581,  and  582,  of  the  article  refer  to  de- 
faulters and  how  and  by  whom  they  shall  be  dealt  with.     Unless 
these  last  three  sections  became  operative,  the  provisions  of  the 
other  sections  could  not  be  enforced.     This  the  grand  jury  must 
have  understood,  and  we  can  not  believe  that  they  undertook  to  do 
a  vain  and  useless  thing.     The  force  and  effect  of  their  recom- 
mendation was  to  adopt  the  provisions  of  the  entire  "  alternative 
road  law." 

2.  Serving  on  the  grand  jury  that  made  the  recommendation,  and 
participating  in  their  action  in  reference  thereto,  was  Henry  K. 
Ertzberger,  who,  as  petitioners  alleged,  was  not  qualified  to  serve, 
for  the  reason  that  he  was  not,  at  the  time,  a  resident  of  Franklin 
county ;  and  they  contaided  that  his  disqualification  rendered  the 
recommendation  void.      Upon  the  hearing  it  was  shown,  by  the 
affidavits  of  a  number  of  those  who  served  upon  the  grand  jury, 
diat  the  recommendation  was  adopted  by  the  votes  of  a  large  ma- 
jority, and,  as  affiants  remembered,  by  a  unanimous  vote,  of  the 
grand' jury ;   and  there  was  no  evidence  to  the  contrary.      Taking 
this  to  be  true,  the  recommendation,  in  our  opinion,  was  not  void, 
althoQgh  Ertzberger  may  have  been  disqualified.     There  seems  to 
have  been  some  doubt  whether,  at  common  law,  the  disqualifica- 
tioD  of  one  member  of  a  grand  jury  vitiated  an  indictment  found 
hy  it,  when  all  the  other  members  were  competent,  but  the  statute 
d  2  Henry  4,  c.  9, enacted  "that  any  indictment  taken  by  a  jury 
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one  of  whom  is  unqualified  shall  be  altogether  void  aud  of  no  ef- 
fect" (see  10  Enc.  PL  &  Pr.  355);  and  it  is  now  well  settled  that 
the  incompetency  of  one  grand  juror  renders  an  indictment  void, 
uo  matter  how  many  unexceptionable  jurors  join  with  him  in  find- 
ing the  bill.  TUs  rule  in  reference  to  indictments  does  not  apply, 
liowever,  to  the  recommendation  of  a  grand  jur)'  that  the  provisions 
of  the  "  alternative  road  law  "  shall  become  operative,  when  it  af- 
firmatively appears  that,  irrespectively  of  the  vote  of  a  disqualified 
juror,  there  was  a  majority  in  favor  of  the  recommendation.  The 
legislature,  in  authorizing  grand  jurors,  by  a  recommendation,  to 
put  into  eflfect  such  law,  evidently  intended  to  confer  the  power 
upon  them  as  a  representative  body  of  citizens  of  the  county  who 
might  be  serving  as  grand  jurors,  and  who,  on  account  of  their 
uprightness,  intelligence,  and  experience,  would  be  well  qualified 
to  determine,  under  all  existing  conditions,  whether  the  interests 
of  the  county  and  its  citizens  would  be  promoted  by  having  the 
public  roads  worked  under  the  "  alternative  road  law;"  and  in  pass- 
ing upon  such  question,  a  majority  of  the  votes  of  those  qualified 
to  act  as  grand  jurors  must  control.  In  the  present  case,  as  we 
liave  seen,  the  recommendation  in  question  was  adopted  by  a  large 
majority,  if  not  by  the  unanimous  vote,  of  the  members  of  the  grand 
jury,  all  of  whom  were  qualified  except  Ertzberger,  and  his  vote 
could  not  have  changed  the  result  of  their  action.  It  follows  from 
the  foregoing  that  the  refusal  of  the  temporary  injunction  was  not 
erroneous.         Judgment  affirmed.     All  the  Justices  concurring. 


PHILLIPS  V.  SOUTHERN  RAILWAY  COMPANY. 

1.  A  railroad  company  can  not  lawfully  demand  of  one  paasenger  more  fare  for 
his  transportation  from  one  station  to  another  upon  its  line  than  it  is  in  the 
habit,  under  like  conditions  and  circumstances,  of  chai^§^ing  others  for  the 
same  service. 

2.  Although  a  railroad  company  has  a  right  to  adopt  and  enforce  a  rule  requir- 
ing passengers  getting  on  its  trains  without  tickets  to  pay  more  fare  than  it 
charges  persons  who  purchase  tickets,  yet  it  can  not  exact  such  higher  rate 
from  a  passenger  who  has  no  ticket,  unless  it  has  afforded  him  a  reasonable 
opportunity  to  purchase  one  before  entering  the  cars. 

8.  Applying  these  principles  to  th%  allegations  contained  in  the  plalntiff^s  peti- 
tion, it  follows  that  such  petition  set  forth  a  cause  of  action,  and  therefore 
the  court  erred  in  sustaining  the  motion  to  dismiss  it. 

Argaed  Kovember  11,— Decided  December  11,  1901. 
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Action  for  damages.      Before  Judge  Janes.     Haralson  superior 
couit.     January  23,1901. 

James  Beall  and  Edwards  &  Ault,  for  plaintiff. 
Hugh  it,  Dorsey  and  Joel  Branham,  for  defendant. 

Fish,  J.  The  plaintiff  sued  the  Southern  Railway  Company  for 
damages  alleged  to  have  been  sustained  by  him  by  reason  of  his 
having  been  unlawfully  expelled  from  one  of  its  passenger-trains. 
Leaving  out  certcdn  allegations  in  reference  to  the  nature  ^and  ex- 
tent of  the  injury,  his  petition  made  the  following  case.  "  On  the 
14th  day  of  January,  1899,  the  plaintiff  applied  to  the  defendant, 
through  its  agent  R.  L  Fields,  at  its  ticket  oflSce  at  Bremen,  Ga., 
to  purchase  a  ticket  from  Bremen  to  Temple  on  its  line  of  road, 
for  the  purpose  of  taking  passage  on  the  r^ular  passenger-train, 
which  was  due  to  arrive  at  Bremen  at  about  9.45  o'clock  a.  m." 
He  made  the  application  to  such  agent  "about  thirty  minutes  before 
said  train  was  due  to  arrive,  and  was  told  by  [the]  agent  that  he 
could  not  sell  a  ticket  for  said  train  to  Temple,  but  that  it  was  the 
custom  to  ask  the  conductor,  when  the  train  arrived,  if  he  would 
have  occasion  to  stop  the  train  at  Temple,  and,  if  the  train  should 
stop  at  Temple,  the  conductor  would  accept  plaintiff  as  a  passenger 
on  the  same  from  Bremen  to  Temple,  and  would  charge  only  the 
ticket  rate  of  fare,  which  regular  fare  was  twenty-five  centa" 
When  the  train  arrived  at  Bremen,  the  plaintiff  ascertained  from 
the  conductor  thereof  that  it  would  stop  at  Temple,  and  **  he  ac- 
cordingly went  aboard  said  train,  under  said  instructions,  for  the 
purpose  of  making  said  trip  from  Bremen  to  Temple.  .  .  Soon 
after  the  train  left  Bremen,  said  conductor  came  to  plaintiff  to  col- 
lect his  fare,  and  plaintiff,  having  the  exact  change,  handed  him 
twenty-five  cents,  which  he  took  but  refused  to  accept  as  full  fare 
for  said  trip,  but  demanded  four  cents  per  mile  as  train  fare." 
Pldntiff  declined  to  pay  the  additional  charge,  and  was  by  the  con- 
ductor ejected  from  the  train.  "  It  was  the  custom  of  said  defend- 
ant to  accept  and  transport  passengers  from  Bremen  to  Temple  .  . 
without  tickets,  and  for  only  three  cents  per  mile,  on  all  occasions 
when  said  train  would  stop  at  Temple  for  any  purpose."  When 
the  case  came  on  for  trial,  the  defendant  moved  to  dismiss  it,  on 
the  ground  that  no  cause  of  action  was  set  forth  in  the  petition. 
Hie  court  sustained  this  motion,  and  the  plaintiff  excepted. 


Digitized  by  VjOOQIC 


286  PHILLIPS  V.  SOUTHERN  RAILWAY  CO.        (114 

1.  We  are  clearly  of  opinion  that  the  plaintiff 's  petition  set  forth 
a  cause  of  action,  and  therefore  the  court  erred  in  sustaining  the 
motion  to  dismiss  it.  If,  relatively  to  this  train,  the  custom  or 
practice  of  the  defendant  company  in  conducting  its  passenger  busi- 
ness from  Bremen  to  Temple  was  as  alleged  in  the  petition,  and  the 
plaintiff,  being  informed  of  this  custom  by  the  ticket-agent  of  the 
defendant  at  Bremen,  ascertained  from  the  conductor  of  the  train, 
upon  its  arrival  at  that  place,  that  it  would  stop  at  Tem|de,  and 
thereupon  boarded  it  for  the  purpose  of  going  to  Temple,  and,  when 
the  conductor  came  around. to  collect  his  fare,  paid  to  him  the 
amount  of  the  regular  ticket  fare,  then  the  jdaintiff  had  the  right 
to  be  carried  on  that  train  to  his  destination,  and  the  conductor 
could  not  lawfully  eject  him  therefrom  because  he  refused  to  also 
pay  the  difference  between  this  fare  and  the  fare  usually  required 
of  persons  getting  on  the  defendant's  trains  without  tickets.  If, 
under  like  circumstances,  the  defendant  company  was  in  the  habit 
of  carrying  passengers  from  Bremen  to  Temple  at  the  r^ular  ticket 
rate  of  fare,  it  had  no  right,  on  this  occasion,  to  demand  of  the 
plaintiff  more  than  this  rate,  because  to  do  so  would  be  an  unjust 
discrimination  against  him,  which  the  company,  by  the  laws  of  this 
State,  was  fwhidden  to  make.  Civil  Code,  §  2188.  It  was  bound, 
under  like  conditions,  to  accept  him  as  a  passenger  upon  this  train 
upon  the  same  terms  as  those  on  which  it  habitually  accepted  others ; 
and  therefore  it  could  not  lawfully  expel  him  from  the  train  be- 
cause he  refused  to  pay  more  fare  than  it,  under  similar  circum- 
stances, was  in  the  habit  of  charging  others. 

The  defendant  in  error  relies  upon  the  decision  rendered  in  John- 
son V.  Georgia  Railroad  Jk  Banking  Co.,  108  Oa,  496.  There  the 
petition  showed  that  the  plaintiff,  on  a  designated  Sunday,  went  to 
the  depot  of  the  defendant  at  Dunlap,  for  the  purpose  of  purchas- 
ing a  round-trip  ticket  from  that  station  to  Crawford,  another  sta- 
tion on  the  defendant's  line  of  road.  Dunlap  was  a  regular  ticket 
station,  and  it  ^as  the  custom  of  the  defendant  to  issue  round-trip 
tickets,  on  Sundays,  from  Dunlap  to  Crawford,  for  the  sum  of  twenty- 
four  cents,  which  was  less  than  the  r^ular  fare  of  three  cents  per 
mile.  The  plaintiff,  being  aware  of  these  facts,  went  to  Dunlap 
about  one  hour  and  a  half  before  the  train  was  due  upon  which  he* 
desired  to  take  passage,  and  remained  there  all  the  while  and  sought 
to  procure  a  ticket,  but  the  ticket-office  was  not  open,  nor  was  there 
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any  person  there  to  sell  tickets,  and  hence  be  was  unable  to  procure 
one.  When  the  train  arrived  be  got  upon  the  same,  and  when  the 
conductor  came  to  hini  to  collect  bis  fare  be  stated  to  him  that  be 
desired  to  go  to  Crawford  and  return,  and  also  the  facts  showing 
that  the  company  had  rendered  it  impossible  for  him  to  purchase  a 
ticket  before  boarding  the  train.  He  then  offered  to  pay  the  con- 
ductor twenty-four  cents  for  the  round-trip  which  be  proposed  to 
make.  Hie  conductor  refused  to  accept  this  sum,  but  demanded 
of  him  the  regular  fare  of  three  cents  per  mile,  and,  upon  his  declin- 
ing to  pay  this  amount,  ejected  him  from  the  train.  Upon  these 
facts  it  was  held,  that  the  custom  of  tbe  defendant  company  in  sell- 
ing round-trip  tickets,  on  Sundays,  for  less  than  tbe  regular  ticket 
rate  of  fare  was  a  purdy  voluntary  one  on  its  part,  which  it  had  tbe 
rigbt  to  discontinue  at  any  time,  and  that  the  fact  that  the  ticket- 
oflfice  was  closed  and  tbe  ticket-agent  absent  on  tbis  particular  Sun- 
day was,  prima  facie,  notice  that  tbe  company  bad,  at  least  as  to 
that  station  and  for  that  day,  abandoned  tbe  custom,  and  tbat  the 
offer  to  the  public  impliedly  held  out  by  such  custom  bad  been 
withdrawn,  and  therefore,  in  tbe  absence  of  facts  showing  that  such 
was  not  the  intention  of  tbe  company,  when  tbe  plaintiff  got  upon 
the  train  for  tbe  purpose  of  making  tbe  round-trip  between  Dunlap 
and  Crawford,  he  could  not  rely  upon  this  custom  to  constitute  a 
contract  of  carriage  at  the  reduced  rate  which  the  company  was 
formerly  in  the  habit  of  charging.  Tbe  facts  set  up  in  tbe  petition 
in  the  present  case  are  materially  different.  Here  there  is  nothing 
whatever  to  show  tbat  the  plaintiff  had  any  notice,  either  actual  or 
implied,  tbat  the  defendant  company  bad  abandoned,  or  intended 
to  abandon,  the  custom  alleged  in  tbe  petition  and  upon  which  the 
plaintiff  relied  when  he  entered  tbe  train,  nor  anything  to  show  that 
the  company  had  even  temporarily  abandoned  such  custom.  On 
the  contrary,  when  tbe  plaintiff  attempted,  at  Bremen,  to  purchase 
a  ticket  for  his  passage,  on  tbe  train  in  question,  from  tbat  place  to 
Temple,  and  the  ticket-agent  refused  to  sell  him  one,  be  was  in- 
formed by  such  agent  of  tbe  existence  of  the  custom  and  told  upon 
what  condition  the  railroad  company  would,  under  this  custom,  take 
him  upon  this  train  to  Temple.  Upon  tbe  arrival  of  tbe  train,  be 
ascertained  from  its  conductor  tbat  this  prerequisite  condition  ex- 
isted and  thereupon  entered  tbe  train,  and  subsequently  gave  to  the 
conductor  the  amount  of  fare  which  tbe  company  was  in  tbe  habit 


Digitized  by  VjOOQIC 


288  PHILLIPS  V.  SOUTHERN  RAILWAY  CO.         (114 

of  charging  others  under  the  same  circumstances.  In  the  case  cited 
by  counsel  the  plaintiff  sought  to  accept  an  offer  which  the  defendant 
company  impliedly  held  out  to  the  public,  but  which,  before  he  en- 
tered the  train,  he  was  bound  to  know  had  been  withdrawn.  In 
the  present  case  the  implied  offer  of  the  company  was  still  pending^ 
and  the  company  could  not,  after  the  plaintiff  had  accepted  it  by 
performing  his  part  of  the  contract,  withdraw  this  offer.  In  the 
former  case  the  implied  offer  of  the  company  was  withdrawn  as  to 
the  public  generally.  In  this  case  not  only  had  the  implied  offer 
of  the  company  not  been  withdra¥m  as  to  the  public  generally,  but 
it  was  not  even  withdrawn  as  to  the  plaintiff  until  he  had  fully 
complied  with  its  conditions. 

2.  Again,  the  courts  of  this  county  are  quite  uniform  in  holding 
that,  although  a  railroad  company  has  the  right  to  adopt  and  en- 
force a  rule  or  regulation  requiring  passengers  getting  on  its  trains 
without  tickets  to  pay  more  fare  than  it  charges  persons  who  pur- 
chase tickets,  yet  it  can  not  lawfully  exact  such  higher  rate  from  a 
passenger  who  has  no  ticket,  unless  it  has  first  afforded  him  a  rea- 
sonable opportunity  to  purchase  one  before  entering  the  cars.  This 
is  the  rule  in  this  State.  Georgia  Southern  Jk  Florida  Ry.  Co,  v. 
Asmore,  88  Ga,  529 ;  Central  Railroad  &  Banking  Co,  v.  Strick- 
land,  90  Ga,  562.  See  also  Ga,  R.  &  Bkg,  Co,  v.  Murden,  83  Ga. 
753.  According  to  the  allegations  of  the  petition  in  the  case  now 
in  hand,  the  defendant  company  did  not  afford  the  plaintiff  any  op- 
portunity whatever  to  purchase  a  ticket,  but,  when  he  endeavored 
to  procure  one,  refused  to  sell  it  to  him.  He  was,  therefore,  not  at 
all  at  fault  in  getting  on  the  train  without  a  ticket,  and  it  is  only 
when  the  fault  is  that  of  the  passenger  and  not  that  of  the  railroad 
company  that  the  latter  can  charge  more  than  the  ticket  rate  of 
fare  as  a  penalty  for  getting  on  the  train  without  first  procuring  a 
ticket.  The  company  made  it  impossible  for  the  plaintiff  to  pur- 
chase a  ticket  before  getting  on  the  train,  and  could  not,  therefore, 
require  him,  as  a  prerequisite  to  its  acceptance  of  him  as  a  passen- 
ger, to  pay  to  it  a  penalty  for  his  failure  to  do  so.  There  is  noth- 
ing in  the  petition  which  indicates  that  the  demand  which  the  con- 
ductor made  upon  the  plaintiff  for  four  cents  per  mile  was  predi- 
cated on  any  rule  or  regulation  of  the  railroad  company,  under 
which  it  charged  all  persons  desiring  to  take  advantage  of  the  ex- 
ceptional opportunities  afforded  them  of  going  from  Bremen  to  Tem- 
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pie  upon  this  particular  train  more  than  it  charged  its  passengers 
generaDy.  On  the  contrarj',  it  is  distinctly  alleged  that  it  was  the 
custom  of  the  company,  whenever  this  train  was  going  to  stop  at 
Temple,  to  take  passengers  from  Bremen  to  that  place  at  the  regu- 
lar ticket  rate  of  three  cents  per  mile,  and  it  is  also  alleged  that 
the  conductor  demanded  of  the  plaintiff  four  cents  per  mile  as  train 
fare.  It  is  unnecessary,  therefore,  to  determine  whether  or  not  the 
defendant  could  have  lawfully  charged  all  passengers  who  might 
take  this  train,  from  Bremen  to  Temple,  more  than  its  regular 
ticket  rate  of  fare,  for  the  privil^e  of  being  carried  to  the  latter 
place  on  this  particular  train.  We  may  say,  however,  in  passing, 
that  we  are  inclined  to  think  that  it  could  not.  It  is  clear  that 
the  conductor  could  not  lawfully  demand  train  fare,  instead  of 
ticket  fare,  of  a  person  who  had  had  no  opportunity  whatever  to 
purchase  a  ticket,  as  a  penalty  for  his  not  having  a  ticket.  The 
conductor  did  not  question  the  right  of  the  plaintiff  to  be  carried, 
on  this  occasion  and  on  this  train,  from  Bremen  to  Temple,  but 
recognized  such  right  by  demanding  fare  of  him.  The  plaintiff, 
then,  stood  upon  the  footing  of  a  passenger  rightfully  on  the  train 
and  rightfully  there  without  a  ticket,  and,  therefore,  could  not  be 
lawfully  ejected  therefrom  because  he  refused  to  comply  with  an 
unauthorized  demand  for  the  payment  by  him,  in  addition  to  the 
amount  of  the  regular  ticket  fare,  of  the  difference  between  that 
fare  and  the  fare  charged  persons  getting  on  trains  without  comply- 
ing with  the  rule  in  reference  to  the  purchase  of  tickets. 

3.  It  follows  from  the  forgoing  that,  taking  the  allegations  of 
the  petition  to  be  true,  the  plaintiff  was  unlawfully  expelled  from 
the  train  by  the  conductor  ;  and  consequently,  as  we  have  said,  the 
court  erred  in  sustaining  the  motion  to  dismiss  the  case. 

Judgment  reversed.     All  the  Jicstices  concurring. 


EAST  AND  WEST  RAILROAD   COMPANY  v,  WALDROP. 

A  charge  leased  upon  the  theory  that  the  plaintiff  was  called  upon  to  act  in  a 
sodden  emergency  tending  to  produce  excitement  or  mental  perturbation 
flbonld  not  be  given  when  ther^  is  no  evidence  tending  to  show  that  such  an 
emeigency  in  foct  existed. 

Argued  Korerober  11,  — Decided  December  11, 1901. 
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Action  for  damages.  Before  Judge  Janes.  Polk  superior 
court.     April  24,  1901. 

Stance,  Irwin  &  Wright,  for  plaintiff  in  error. 
J,  M.  McBride  and  Sanders  &  Davis,  contra. 

Lumpkin,  P.  J.  It  appears  from  the  record  before  us  that  Wal- 
drop,  while  a  passenger  of  the  East  and  West  Railroad  Company  of 
Alabama,  jumped  from  a  moving  train,  was  thereby  injured,  and 
obtained  against  the  company  a  verdict  for  damages.  It  brings 
here  for  review  a  judgment  refusing  to  sustain  its  motion  for  a  new 
trial.  Besides  the  general  grounds,  this  motion  is  predicated  upon 
a  number  of  special  assignments  of  error.  '  As  the  case  is  to  be 
tried  again,  we  wUl  not  express  any  opinion  as  to  its  merits  and 
will  deal  with  but  one  of  the  special  grounds  of  the  motion,  none 
of  the  others  being  of  sufficient  importance  to  require  special  men- 
tion. Tlie  court,  among  other  things,  charged  the  jury  as  follows: 
"  If  by  the  defendant's  negligence  the  plaintiff  was  placed  in  the 
midst  of  circumstances  calculated  to  excite  and  throw  a  man  of 
ordinary  prudence  off  his  guard,  and  there  was  a  sudden  necessity 
for  him  to  decide,  without  time  for  reflection,  then  his  failure  to 
act  with  perfect  calmness  and  self-possession  might  not  render  him 
culpably  negligent  or  wanting  in  ordinary  care,  even  though  he 
acted  more  unwisely  in  jumping  from  the  train  than  a  man  of  or- 
dinary pmdence,  perfectly  cool  and  self-possessed,  would  have 
acted.  The  law  allows  the  jury  to  take  account  of  the  excitement 
under  which  an  act  is  done,  even  though  the  party  is'not  menaced 
with  bodily  hurt,  if  the  circumstances  are  such  as  naturally  to  pro- 
duce excitement  in  a  prudent  person."  This  charge  is  complained 
of  as  erroneous  because  the  evidence  did  not  warrant  it.  After  a 
careful  reading  of  the  evidence,  our  conclusion  is  that  this  exception 
to  the  charge  is  well  taken.  There  was  no  proof  w^^atever  of  any 
negligence  on  the  part  of  the  defendant  company  giving  rise  to  cir- 
cumstances calculated  to  excite  the  plaintiff  or  throw  him  off  his 
guard ;  nor  was  there  any  proof  of  an  emergency  which  called  upon 
him  to  decide,  instantly  and  without  time  for  deliberation,  whether 
or  not  it  would  be  safe  for  hiin  to  jump  from  the  train.  It  plainly 
appeared  that  he  was  in  a  perfectly  safe  place  on  the  platform;  and 
even  if  he  was  induced  to  leap  therefrom  by  the  advice  or  direction 
of  the  conductor,  there  was  absolutely  nothing  to  bring  about  any 
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mental  perturbation  or  to  show  that  he  was  in  a  position  where  the 
question  of  his  satetj  depended  upon  his  choosing  either  to  remain 
on  the  car  or  leave  it  It  did  appear  that  he  had  been  carried  past 
the  point  at  which  he  wished  to  alight ;  but  certainly  this  did  not 
give  rise  to  any  such  emergency  as  would  authorize  the  instruction 
of  which  complaint  is  made. 

Judgment  reversed.     All  the  Justices  concurring. 


Shiflett  v.  City  of  Cedartown. 

Little,  J.  The  inetnictions  excepted  to  were,  in  Uie  main,  correct  statements 
of  weU-fleuied  rules  of  law,  and,  if  in  any  respect  inaccurate,  embraced  no 
error  which  could  have  operated  to  the  prejudice  of  the  losing  party.  The 
requests  to  chaige  were,  so  far  as  legal  and  pertinent,  covered  by  the  general 
charge ;  and  the  verdict  was  supported  by  the  evidence.  It  does  not  appear 
that  there  was  any  abuse  of  discretion  in  denying  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 
Argued  KoTember  11,— Decided  December  11, 1901. 

Action  for  damages.     Before  Judge  Janes.     Polk  superior  court. 
June  12,  1901. 

Fielder  &  Mundy,  for  plaintiff.    Sanders  &  Davis,  for  defendants 


HEARD  V,  NATIONAL  BANK  OF  ILLINOIS. 

1.  Where  upon  the  interlocutory  hearing  of  an  application  for  equitable  relief, 
such  as  the  granting  of  an  injunction  or  the  i^pointment  of  a  receiver,  the 
application  was  refused,  and  subsequently,  before  a  final  hearing,  the  equi- 
table petition  was  voluntarily  dismissed  by  the  plaintiff,  nothing  was  adjudi- 
cated save  that,  at  the  hearing  referred  to,  the  plaintiff  did  not  show  himself 
entitled  to  the  temporary  equitable  relief  sought. 

2.  An  attachment  issued  upon  an  affidavit  administered  by  a  clerk  of  the  supe- 
rior court  is  absolutely  void,  and  does  not  constitute  a  basis  for  rendering 
any  valid  judgment  against  the  defendant  therein. 

Z.  Applying  the  rules  above  announced  to  the  facts  disclosed  in  the  present 
record,  the  plaintiff  in  error  is  entitled  to  a  new  trial. 

Argued  Kovember  11,  — Decided  I>ecember  11,  1901.  « 

Levy  and  claim.     Before  Judge  Janes.      Polk  superior  court. 
June  26, 1901. 
J,  A,  Blance  and  Fouchi  &  Fouchi,  for  plaintiff  in  error. 
W,  C,  Bunn,  contra. 
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Fish,  J.  An  execution  in  favor  of  the  National  Bank  of  Illi- 
nois against  the  Rockmart  Sienna  Company  was  levied  upon  cer- 
tain land  and  the  improvements  thereon,  as  the  property  of  the 
defendant,  and  Mrs.  Heard  interposed  a  claim  to  the  property. 
Upon  the  trial  of  the  claim  case,  the  court  directed  a  verdict  find- 
ing the  property  subject  to  the  execution.  The  claimant  made  a 
motion  for  a  new  trial,  which  was  overruled,  and  she  excepted. 
The  execution  was  based  upon  a  judgment  in  rem  rendered  in  an 
attachment  proceeding  instituted  by  the  plaintiff  against  the  de- 
fendant. The  claimant  attacked  this  judgment  and  the  execution 
issued  thereon,  and  insisted  that  they  were  void,  because  the  at- 
tachment afl&darvit  was  made  before  and  attested  by  a  clerk  of  the 
superior  court.  She  introduced  in  evidence  the  attachment  aflS- 
davit,  etc.  The  court  held  that  the  question  as  to  the  validity  of 
the  attachment  proceedings  was,  as  to  the  claimant,  res  adjudicata. 
This  ruling  was  made  upon  evidence  introduced  by  the  plaintiff  in 
execution,  from  which  it  appeared  that  Mrs.  Heard  had  brought  an 
equitable  petition  against  the  National  Bank  and  the  Sienna  Com- 
pany, in  which  she  "prayed  that  the  plaintiff  in  fi.  fa.  be  enjoined 
from  bringing  the  attached  property  to  sale,  and  that  the  judgment 
and  execution  obtained  and  issued  on  said  attachment  be  declared 
to  be  void,  and  further  that  a  receiver  be  appointed  to  hold  the 
property  until  a  final  decree;"  and  that  at  the  interlocutory  hear- 
ing the  injunction  and  relief  prayed  for  were  refused.  It  also  ap- 
peared that,  at  the  trial  term  thereof,  the  case  was,  upon  motion  of 
the  plaintiff  therein,  dismissed  and  a  judgment  against  her  for  costs 
rendered  by  the  court. 

1.  The  first  point  to  be  considered  by  us  is,  whether  the  question 
as  to  the  validity  of  the  attachment  judgment  and  execution  was,, 
relatively  to  the  claimant,  res  adjudicata.  Clearly  it  was  not,  for 
the  simple  and  sufficient  reason  that  no  final  decree  involving  this 
question  had  been  rendered  against  her.  Her  equitable  petition, 
in  which  the  validity  of  the  attachment  judgment  and  execution 
was  attacked,  never  resulted  in  a  final  decree  upon  the  merits  of 
the  case,  but  was,  upon  her  own  motion,  dismissed,  and  the  only 
decree  which  was  rendered  at  th^  trial  term  was  one  against  her 
for  costs,  which  naturally  followed  the  dismissal  of  the  case.  The 
refusal  of  the  judge,  at  the  interlocutory  hearing,  to  grant  an  injunc- 
tion, or  to  appoint  a  receiver,  was  not  a  final  decree,  and  adjudi- 
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cated  nothing,  save  that  at  that  hearing  the  plaintiff  did  not  show 
herself  entitled  to  the  temporary  equitable  relief  which  she  sought. 
It  was  simply  interlocutory  and  provisional,  and  would  not  have 
prevented  the  plaintiff  from  asking,  when  the  case  came  up  for  trial 
upon  its  merits,  for  permanent  equitable  relief  upon  the  same 
grounds. 

2.  Section  4511  of  the  Civil  Code  provides:  "  Before  process  of 
attachment  shall  issue,  the  party  seeking  the  same,  his  agent  or 
attorney  at  law,  shall  make  an  affidavit  before  some  judge  of  the 
superior  court,  judge  of  the  county  court,  or  justice  of  the  peace, 
or  notary  public  ex-officio  justice  of  the  peace,  that  the  debtor  has 
placed  himself  in  some  one  of  the  positions  enumerated  in  this 
code,  and  also  the  amount  of  the  debt  claimed  to  be  due/'  Section 
4512  provides  for  the  giving  of  a  bond  to  indemnify  the  defendant 
for  all  damages  sustained  and  costs  incurred  by  him  in  consequence 
of  the  suing  out  of  the  attachment,  in  the  event  the  plaintiff  fails 
to  recover.  Section  4515  provides:  "The  affidavit  being  thus 
made  and  bond  given,  it  shall  be  the  duty  of  the  officer  before  whom 
such  affidavit  is  made  and  bond  given,  or  any  other  officer  authorized 
so  to  do,  to  issue  an  attachment  against  the  defendant,"  etc.  It  is 
apparent  at  a  glance  that  no  provision  ia  here  made  for  making  the 
affidavit  before  a  clerk  of  the  superior  court ;  and,  in  the  absence 
of  such  a  provision,  he  has  no  authority  to  administer  the  oath  and 
attest  the  affidavit.  The  attachment  law  evidently  contemplates 
that  the  affidavit  shall  be  made  before  a  judicial  officer ;  for  in  pre- 
scribing before  whom  the  affidavit  shall  be  made  it  designates  only  ju- 
dicial officers,  and  it  empowers  the  officer  before  whom  the  affidavit 
is  made  to  issue  the  attachment.  Section  4362  (1)  of  the  Civil 
Otde  provides  that  clerks  of  the  superior  court  have  authority 
^  To  administer  o€Lths  and  take  affidavits  in  all  cases  permitted  by 
law,  or  where  the  authority  is  not  confined  to  some  other  officer." 
There  is  no  statute  of  this  State,  of  which  we  have  any  knowledge, 
which,  either  expressly  or  by  necessary  implication,  permits  a  clerk 
of  the  superior  court  to  administer  the  oath  which  verifies  the  facts 
set  out  in  an  attachment  affidavit,  and,  as  we  have  seen,  the  authority 
to  administer  such  an  oath  is  confined  by  section  4511  to  judges  of 
the  superior  courts,  judges  of  county  courts,  justices  of  the  peace, 
and  notaries  public  who  are  ex-officio  justices  of  the  peace.  As  the 
attachment  affidavit  was  made  before  a  clerk  of  the  superior  coiurt, 
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and  such  ministerial  ofiBcer  was  not  authorized  to  take  such  an  affi- 
davit, it  follows  that  it  was  absolutely  void;  and  consequently 
everything  based  thereon  was  likewise  void.  The  judgment  from 
which  the  execution  levied  upon  the  property  in  the  present  case 
issued  was  not  a  general  judgment,  but  was  purely  a  judgment  in 
attachment,  being  only  against  the  specific  property  seized  under 
the  attachment,  and  its  validity  was  dependent  upon  the  validity 
of  the  attachment  affidavit;  and  the  affidavit  being  absolutely  void^ 
the  judgment  was  a  nullity. 

3.  It  follows  from  the  foregoing  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

Judgment  reversed.     All  the  Justices  concurring. 


SIMPSON  v.  BROCK. 


When  a  plaintiff,  by  his  counsel,  voluntarily  dismisses  his  petition,  whe^er  for 
a  good  or  bad  reason,  the  court  has  no  authority,  over  objection  by  the  de* 
fendant,  to  reinstate  the  action. 

Submitted  NoTember  11,  —  Dedded  December  11, 1901. 

Motion  to  reinstate  case.  Before  Judge  Janes.  Haralson  su- 
perior court.     Jime  14,  1901. 

Head  &  Head,  for  plaintiff  in  error. 
S,  L,  Craven  and  U.  G,  Brock,  contra. 

Lumpkin,  P.  J.  The  case  of  Brock  against  Simpson  came  on  to 
be  heard  in  the  superior  court  of  Haralson  county,  was  dismissed^ 
and,  during  the  same  term,  over  the  defendant's  objection,  rein- 
stated. The  motion  to  reinstate  was  based  on  the  grounds  that  the 
case  was  called  out  of  its  order  for  trial,  that  the  plaintiff,  for  rea- 
sons assigned,  was  unavoidably  absent,  and  that  because  of  his  ab- 
sence his  counsel  was  unable  to  prove  certain  facts  essential  to  the 
maintenance  of  his  action.  It  aflSrmatively  appears,  however,  that 
the  case  was  dismissed  "on  motion  of  plaintiff's  counsel."  It  is  in- 
ferable that  counsel  took  this  step  in  order  to  prevent  a  verdict  for 
the  defendant.  The  fact  nevertheless  remains  that  the  act  of  dis- 
missing the  case  was  that  of  the  plaintiff's  own  counsel ;  and  this 
being  so,  it  is  obvious  that  the  court  had  no  authority  to  reinstate 
the  case  over  the  defendant's  objection.    Had  the  court  improperly 
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dismissed  the  action,  the  question  would  be  entirely  different ;  but 
the  plaintiff,  through  his  counsel,  having  taken  his  own  case  out  of 
court,  whether  for  a  good  reason  or  a  bad  one,  the  matter  was  at 
an  end,  and  the  judge  had  no  further  power  over  it. 

Judgment  reversed.     All  the  Justices  concurring. 


Philpot  et  cU.  v,  Chattanooga,  Rome  &  Southekn  Railroad  Co. 

Fiso,  J.     The  plaintiffs  having  introduced  eTidence  sufficient  to  sustain  a  recov- 
ery in  their  faTor  for  some  amount,  the  court  erred  in  granting  a  nonsuit. 
Judgment  reversed.    All  the  Justices  concurring. 

Submitted  November  11,  —  Decided  December  11, 1901. 

Ck)mplaint.      Before   Judge  Janes.     Haralson   superior   court 
July  22.  1901. 

W.  R.  Hutcheson,  for  plaintiffs. 

E,  S.  &  a.  D.  GHfith,  for  defendant 


Harris  et  al  v.  Cole  et  al. 

LiTTLB,  J.  1.  Where  a  testator,  after  directing  the  payment  of  his  debts,  de- 
vised all  of  his  reiUty  and,  save  as  to  certain  pecuniary  legacies,  all  of  his  per- 
sonalty to  his  wife  for  life  or  widowhood,  with  remainder  to  named  cliildren, 
and  declared  that  they  might  occupy  the  lands  with  her  '*  so  long  as  they  agree 
and  want  to,^*  and  appointed  her  executrix ;  and,  after  his  death  all  the  de- 
visees remained  in  possession  of  the  land  devised  until  the  death  of  the  widow : 
Heid^  nothing  more  appearing,  that  there  was  no  such  assent  by  the  execu- 
trix to  the  devises  in  remainder  as  would  prevent  a  due  administration  of  the 
estate  for  the  payment  of  debts,  or  force  creditors  to  collect  their  claims  by 
seeking  an  abatement  of  such  devises.  Schouler^s  Ex.  §488 ;  2  Woerner^s 
Am.  §463  ;  2  Williams' Ex.  085-6-7  ;  Jordan  v.  Thornton,  7  Oa,  617,  620. 

2.  An  administrator  de  bonis  non,  cum  testamento  annexe,  who  under  such  cir- 
cumstances obtained  from  the  court  of  ordinary  an  order  authorizing  a  sale 
of  the  lands  to  pay  debts,  had  the  right  to  sell  thereunder,  and  a  sale  by  him 
by  virtue  of  such  order  was  good,  unless,  at  the  time  the  sale  took  place,  the 
lands  were  held  adversely  to  the  administrator. 

3.  One  who  asserts  that  such  adverse  possession  existed  is  under  the  burden  of 
proving  that  fact  affirmatively,  when  as  plaintiff  in  ejectment  he  is  seeking  to 
recover  the  property  held  in  possession  by  the  purchaser  at  such  administra- 
tor's sale.  Tills  bdrden,  which  rested  upon  the  plaintiffs  in  this  case,  was 
not  snccessf ally  carried. 
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4.  It  does  not  appear  that  the  court  committed  any  error  in  directing  the  verdict 
to  which  exception  was  taken. 

Judgment  affirmed.    All  the  Justices  coneuvring. 

Argued  November  12,— Decided  December  11, 1901. 

Complaint  for  land.      Before  Judge  Janes.     Paulding  superior 
court.     August  6,  1901. 

W,  A,  James,  for  plaintiffs. 

W.  E.  Spinks  and  J.  S-  James,  for  defendants. 


DRIVER  V.  WOOD  et  aL 

A  decree  rendered  in  accordance  with  a  consent  yerdict,  though  it  may  not  be 
yalid  as  a  judgment  of  the  court,  wiil,  in  the  absence  of  fraud,  accident,  or 
mistake,  be  operative  as  an  agreement  binding  upon  ail  the  parties  thereto. 

Argued  November  12,— Decided  December  11, 1901. 

Complaint  for  land.  Before  Judge  Janes.  Haralson  superior 
court.     July  23,  1901. 

Edwards  &  Ault  and  W.  F,  Brown,  for  plaintiff.  C.  P.  Ocrdon, 
B,  D,  Jackson,  S.  Z.  Craven,  and  Lloyd  Thomas,  for  defendants. 

Fish,  J.  This  was  complaint  for  land,  brought  by  Jesse  Driver 
against  Richard  Wood  and  W.  C.  Adamson,  to  recover  the  south 
quarter  of  the  east  half  of  lot  of  land  159  in  the  7th  district  of 
Haralson  county.  From  the  evidence  submitted  on  the  trial  by 
the  plaintiff,  it  appeared  that  on  December  19, 1884,  Jacob  Driver 
conveyed  to  the  plaintiff  the  east  half  of  this  lot  of  land ;  that  in  Jan- 
uary, 1889,  Nancy  A.  Driver  brought  an  equitable  petition  against 
Jacob  Driver  (her  husband),  Jesse  Driver,  and  John  W.  Driver, 
in  which  she  prayed  for  permanent  alimony  out  of  her  husband's 
estate,  including  lot  of  land  159  in  the  7th  district  of  Haralson 
county,  and  for  the  cancellation  of  the  deed  from  Jacob  Driver  to 
Jesse  Driver  to  the  east  half  of  this  lot,  and  of  a  deed,  executed 
upon  the  same  date,  from  her  husband  to  John  W.  Driver  to  the 
west  half  of  this  lot,  upon  the  ground  that  these  deeds  were  made 
for  the  purpose  of  defrauding  her  out  of  her  alimony  in  the  land, 
and  that  the  grantees  in  such  deeds  were  parties  to  the  fraud.  It 
appeared  further  that  all  the  defendants  answer^  her  petition,  and 
that  upon  the  trial  of  the  alimony  case  the  jury  found  the  foUow- 
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ing  verdict :    "  We  the  jury  find  and  decree  for  the  plaintiflf  one 
fourth  of  lot  number  one  hundred  and  fifty  nine  (159)  in  the 
seventh  (7)  dist  and  (5)  section,  it  being  a  strip  across  the  south 
side  of  said  lot  wide  enough  to  make  one  fourth  of  the  whole  lot, 
and  decree  title  in  plff.,  also  the  southeast  fifty  acres  of  lot  of  land 
no.  (155)  one  hundred  and  fifty-five  in  the  same  district,  in  full  of 
her  allowance  for  permanent  alimony.      Let  the  defts.  pay  the 
costs,  except  plffs.  witnesses."     A  decree  was  duly  rendered  by  the 
judge  upon  this  verdict,  decreeing  that  title  to  the  land  described 
in  the  verdict  "vest  in  [Mrs.  Driver]  in  full  satisfaction  of  her 
permanent  alimony."      Upon  the  trial  of  the  present  case.  Price 
Edwards,  Esq.,  a  witness  for  the  plaintiff,  testified :  "  That  he  and 
McBride  were  counsel  for  the  defendants  in  the  suit  of  Nancy  A. 
Driver  for  alimony ;  that  at  the  time  the  verdict  was  agreed  on  in 
that  case  he  does  not  remember  that  McBride  was  present  at  the 
conference  with  counsel  on  the  other  side  as  to  the  settlement  of 
the  same;  that  the  verdict  rendered  therein  was  in  accordance  with 
their  agreement,  he  supposes,  but  he  does  not  remember  that  any- 
thing was  said  about  any  distinction  between  an  ordinary  verdict 
and  decree  for  permanent  alimony  in  real  estate  and  an  absolute 
title ;  that  at  that  time  his  attention  had  not  been  called  to  the  legal 
efl'ect  a  decree  for  permanent  alimony  had  on  the  title  to  prop- 
erty set  apart  as  permanent  alimony."     Jesse  Driver,  the  plaintiff, 
testified,  in  his  own  behalf,  that  he  was  present  at  the  trial  when 
the  verdict  was  rendered,  and  that  two  or  three  months  after  the 
verdict  the  sheriff  and  surveyor  ran  off  fifty  acres  on  the  south  side 
of  lot  159,  and  the  sheriff,  by  virtue  of  a  writ  of  possession,  put 
Mrs.  Nancy  A.  Driver  in  possession  of  the  same,  and  that  she  died 
in  ilay  or  June,  1899.      In  the  abstract  of  title  attached  to  the 
plaintiff's  petition  was  a  deed  from  Nancy  A.  Driver  to  W.  C. 
Adamson,  one  of  the  defendants,  conveying  the  land  in  dispute, 
dated  December  19,  1894,  and  an  allegation  that  "Richard  Wood 
is  the  tenant  of  W.  C.  Adamson,"  which  was  admitted  by  the  de- 
fendants.     Adamson  testified  that  he  claimed  title  under  Jacob 
Driver,  by  virtue  of  the  verdict  and  decree  heretofore  mentioned, 
and  the  deed  to  him  by  Nancy  A.  Driver.     W.  C.  Adamson  and  S. 
L  Craven,  in  behalf  of  the  defendants,  testified,  in  substance,  that 
they  represented  Mrs.  Driver  in  the  suit  for  alimony,  that  the  ver- 
dict and  decree  in  the  suit  were  the  result  of  a  compromise  and 
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settlement  between  the  parties  to  the  litigation,  and  that  it  was 
distinctly  understood  that  Mrs.  Driver  was  to  have  absolute  title  to 
the  land  mentioned  in  the  verdict  and  decree,  and  not  a  mere  life- 
estate.  This  testimony  was  admitted  by  the  court  over  the  objec- 
tion of  the  plaintiff  "  on  the  ground  that  it  was  incompetent  and 
ill^al  to  show  anything  that  was  said  at  the  time  the  verdict  was 
agreed  on,  as  it  had  been  reduced  to  writing  and  was  the  highest 
and  best  evidence  of  what  it  contained  and  of  what  it  meant;  and 
on  the  ground  that  the  verdict  should  be  construed  in  the  light  of 
the  pleadings,  and  not  by  parol  testimony  ;  and  on  the  further  groimd 
that  there  was  no  ambiguity  in  the  verdict,  and  if  there  was,  it 
could  not  be  corrected  by  extraneous  evidence."  The  court  di- 
rected a  verdict  for  the  defendants,  and  the  plaintiff  excepted,  as- 
signing error  upon  the  admission  of  the  testimony  of  Adamson  and 
Craven,  and  upon  the  direction  of  the  verdict  by  the  court. 

In  the  view  which  we  take  of  the  case,  it  is  unnecessary  to  de- 
cide whether  or  not  the  court  erred  in  admitting  the  testimony  ob- 
jected to  by  the  plaintiff.     It  clearly  appears  from  the  testimony 
submitted  in  behalf  of  the  plaintiff  that  the  verdict  and  decree  in 
the  suit  for  alimony  were  rendered  by  consent  of  all  parties  to  such 
suit,  and  that  the  plaintiff  here  was  one  of  those  parties.    Although 
that  verdict  and  decree,  in  so  far  as  they  sought  to  vest  an  abso- 
lute title,  instead  of  a  mere  life-estate,  in  the  land  in  question  in 
Mrs.  Driver,  were  void,  because  this  was  entirely  outside  of  the 
issues  in  that  case  made  by  the  pleadings,  and  because,  imder  the 
law  of  this  State,  the  court  was  without  authority,  in  a  suit  for  ali- 
mony, to  decree  absolute  title  to  the  wife  in  property  of  the  hus- 
band, yet  we  are  clearly  of  opinion  that,  in  the  absence  of  fraud, 
accident,  or  mistake,  such  consent  verdict  and  decree  operated  as 
an  agreement,  binding  upon  all  the  parties  thereto  (Kidd  v.  Huff,, 
105  Ga.  209),  and  that  Mrs.  Driver  thereby  obtained  an  equitable 
title  to  the'  land,  as  against  all  the  defendants  to  the  suit ;  espe- 
cially so  when  such  agreement  was  executed  by  putting  her  in  pos- 
session of  the  land,  in  pursuance  of  the  agreement.     In  view  of 
the  established  fact  that  this  verdict  was  rendered  by  the  consent 
of  all  the  parties  to  the  case  and  was  the  result  of  a  settlement  of 
the  litigation  agreed  upon  by  all  of  them,  there  is  no  ambiguity 
whatever  in  it,  upon  the  question  whether  Mrs.  Driver  took  a  life- 
estate  or  an  absolute  title  in  the  land  now  in  controversy.     The 
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words,  "and  decree  title  in  the  plaintiflF,"  contained  in  the  verdict, 
Id  and  of  themselves,  are  not  ambiguous,  but  import  a  title  in  fee. 
These  words  would  have  been  wholly  unnecessary  and  legally  out 
of  place  in  an  ordinary  verdict  rendered,  in  this  State,  in  a  suit  for 
permanent  alimony,  and  their  insertion  in  this  verdict  unmistak- 
ably indicates  a  purpose  to  give  the  plaintiff  an  absolute  title,  in- 
stead of  m  Miere  life-estate.  When  the  fact  was  established,  by  tes- 
timony introducMl  by  the  plaintiff,  that  this  verdict  was  agreed 
upon  by  all  the  parties  to  the  suit,  after  a  conference  between  them 
for  the  purpose  of  settling  the  litigation,  the  reason  for  the  pres- 
ence, and  the  purpose,  of  these  words  in  a  verdict  rendered  in  such 
a  case  clearly  and  unmistakably  appeared.  Therefore,  in  the  pres- 
ent case,  whether  the  court  was  right  or  wrong  in  admitting  the 
testimony  objected  to  by  the  plaintiff  is  whoUy  immaterial  The 
defendants  did  not  need  this  testimony,  and  the  plaintiff  was  not 
hurt  by  it  As,  relatively  to  the  plaintiff,  Mrs.  Driver  had  a  good 
equitable  title  in  fee  to  the  land  in  dispute,  and  she  conveyed  all 
her  interest  to  Adamson,  the  evidence  demanded  a  verdict  in  favor 
of  the  defendants,  and  the  court  did  not  err  in  so  directing. 

Judgment  affirmed.     All  the  Justices  concurring » 


Taylor  r.  Brown  et  al. 

Lswig,  J.  1.  The  amendment  to  the  motion  for  a  new  trial,  which  complains 
of  errors  of  law  alleged  to  have  heen  committed  by  the  court  below,  was  not 
approved  by  the  judge,  nor  were  the  allegations  of  fact  contained  therein 
certified  by  him  to  be  true.  It  was  simply  marked  *  *  Allowed.  ^  ^  This  amend- 
ment, therefore,  under  the  ruling  of  this  court  in  the  case  of  Longv,  ScarUarty 
106  Ga,  424,  will  not  be  considered. 

2.  The  remaining  grounds  of  the  motion  for  a  new  trial  complain  simply  that 
the  verdict  was  contrary  to  evidence  and  without  evidence  to  support  it. 
There  was  evidence  sufficient  to  sustain  the  findings  of  the  jury,  and  the 
court  below  did  not  err  in  overruling  the  motion  for  a  new  trial. 

Jvdgmevd  affirmed.    All  the  Jueticea  cdncurring. 

Argued  November  13, —Decided  December  11, 1901. 

Equitable  petition.      Before   Judge  Harris.      Carroll  superior 
court.     February  1,  1901. 

Talbot  Smith,  Oscar  ReesCy  and  W,  F,  Brown,  for  plaintiff  in  error. 
S.  Holdemess,  C,  P,  Gordon,  and  Adavison  &  Jackson,  contra. 
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ASKEW  et  al.  v.  SCOTTISH   AMERICAN   MORTGAGE  CO. 

Where  the  owner  of  two  parcels  of  land  conveys  to  two  different  persons  the  re- 
spective parcels  merely  for  the  purpose  of  securing  the  payment  of  debts  due 
each,  and  afterwards,  though  at  different  times,  by  relinquishments  of  his 
right  to  have  the  lands  reconveyed  to  him  upon  payment  of  the  debts,  casts 
upon  the  holders  of  the  security  deeds  the  absolute  title  to  the  respective 
tracts  of  land,  the  holder  of  the  security  deed  to  whom  the  relinquishment 
was  made  later  in  point  of  time  should,  under  the  rule  laid  down  in  the  Civil 
Code,  S  6424,  when  the  owner  of  the  land  is  insolvent,  be  required  to  pay  a 
sum  which  became  due  as  taxes  upon  both  parcels  after  the  execution  of  the 
security  deeds  but  before  the  dates  of  the  respective  relinquishments.  Mer- 
cfiants  Nat.  Bank  v.  McWilliams,  107  Oa.  532,  followed,  and  Brookty.  Mat- 
ledgCy  100  Oa,  367,  distinguished. 

Snbmttted  KoTembor  13,  ~  Decided  I>eoember  11,  1901. 

Complaint.  Before  Judge  Harris.  Troup  superior  court. 
February  4,  1901. 

D,  J.  Gnffncyy  for  plaintififs  in  error. 
Zonglei/  &  Longley,  contra. 

Cobb,  J.  The  Scottish  AmericEin  Mortgage  Company  brought 
against  Askew  and  Lane  an  action  to  recover  a  portion  of  a  sum 
of  money  which  the  plaintiff  had  paid  as  taxes  on  certain  lands,  it 
being  allied  that  the  defendants  were  liable  to  the  plaintiff  in  the 
amount  set  forth  in  the  petition.  The  case  was  submitted  to  the 
judge  on  an  agreed  statement  of  facts,  the  substance  of  which  was 
as  follows :  E.  M.  Owensby  was  the  owner  of  1,400  acres  of  land. 
In  1890,  to  secure  the  payment  of  a  sum  of  money  borrowed  from 
the  plaintiff,  he  made  to  it  a  deed,  which  was  absolute  on  its  face, 
to  two  tracts  of  land,  one  of  these  tracts  containing  150  acres  and 
known  as  the  "Bill  Williams  place,"  and  the  other  containing  250 
acres.  At  the  same  time  the  plaintiff  gave  to  Owensby  a  bond  to 
recouvey  these  lands  upon  payment  of  the  debt.  In  1895,  to  se- 
cure a  loan  made  by  the  defendants,  Owensby  made  them  a  deed 
to  the  remainder  of  the  land  which  he  owned.  Owensby  remained 
in  possession  of  the  entire  1,400  acres,  and  in  1896  the  taxes  due 
on  this  land  were  assessed  against  Owensby  and  a  tax  execution  is- 
sued against  him.  This  execution  was  le\ied  on  the  Bill  Williams 
place,  which  was  sold  for  the  purpose  of  collecting  the  amount  due 
as  taxes  on  the  entire  1,400  acres.  In  August,  1896,  Owensby 
relinquished  to  the  defendants  all  right,  title,  and  interest  which 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  301 

he  had  in  and  to  the  1,000  acres  conveyed  to  them  as  security,  and 
they  took  possession  of  the  land.  Some  time  after  this — it  does 
not  appear  exactly  when — Owensby  relinquished  all  claim  to  the 
plain tifif  to  the  land  conveyed  to  it  as  security,  on  the  ground  that 
the  land  was  not  worth  as  much  as  the  amount  of  the  debt  to  se- 
cure which  the  deeds  had  been  given.  At  the  time  when  the  Bill 
Williams  place  was  sold  for  the  payment  of  the  taxes  Owensby  was 
insolvent,  and  has  been  so  ever  since.  On  this  state  of  facts  the 
court  rendered  a  judgment  in  favor  of  the  plaintiff  for  $80.50,  this 
being  the  portion  of  the  sum  due  as  taxes  on  the  1,400  acres  owned 
by  Owensby  which,  in  the  opinion  of  the  judge,  the  defendants 
were  liable  to  pay.  To  this  judgment  the  defendants  excepted. 
By  Civil  Code,  §  5424,  it  is  provided  that  where  property  is  sub- 
ject to  a  Hen  and  part  of  it  is  sold  by  the  debtor,  the  part  remain- 
ing in  him  should  be  first  applied  to  the  payment  of  the  lien.  If 
the  property  subject  to  such  lien  is  sold  in  several  parcels  at  dif- 
ferent times,  the  parcels  should  be  charged  in  the  inverse  order  of 
their  alienation.  It  is  contended  by  the  Mortgage  Company  that 
inasmuch  as  the  security  deed  to  it  antedated  by  several  years  the 
security  deed  to  the  defendants,  they  should,  under  the  rule  laid 
down  in  the  code,  be  made  to  bear  the  entire  amount  of  the  taxes, 
and  hence  that  f  hey  can  not  complain  because  they  were  made  to 
bear  only  a  portion  of  this  amount.  This  contention  would  un- 
doubtedly be  sound,  if  the  deeds  to  the  respective  parties  had  con- 
veyed the  absolute  title  to  the  property.  But  we  do  not  think  the 
rule  laid  down  in  the  foregoing  section  is  appHcable  to  deeds  which 
are  given  merely  to  secure  a  debt,  with  the  right  to  have  a  recon- 
veyance of  the  land  when  the  debt  is  paid.  It  is  true  that  a  secu- 
rity deed  conveys  the  title  and  that  an  action  of  ejectment  can  be 
founded  on  such  a  title,  but  at  the  same  time  such  an  action  could 
be  defeated  at  any  time  by  the  payment  of  the  debt.  The  title 
conveyed  by  a  security  deed  is  not  an  absolute  title.  It  is  a  title 
which,  so  far  as  the  grantor  is  concerned,  operates  simply  as  alien 
to  secure  the  payment  of  a  debt  due  the  grantee.  We  do  not  think 
the  words  "sold"  and  "alienation,"  as  used  in  this  section,  can  be 
properly  construed  to  apply  to  such  an  instrument.  The  security 
deeds,  therefore,  are,  in  a  contest  between  the  respective  holders  as 
to  who  shall  pay  the  taxes,  to  be  treated  as  mere  liens.  This  being 
true,  and  these  deeds  having  been  made  before  the  lien  for  taxes 
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had  attached,  it  would  seem  to  follow  that,  if  nothing  more  ap- 
peared, the  equitable  rule  of  contribution  laid  down  in  the  case  of 
Brooks  V.  Matledge,  100  Oa.  367,  would  be  appUcable.  See  also, 
in  this  connection,  iZeynoZis  V.  JVood,  111  Oa.  854.  Inasmuch, 
however,  as  it  appears  that  both  the  parties  to  this  proceeding  did 
afterwards  acquire  the  absolute  title  to  the  respective  tracts  of  land 
conveyed  to  them  as  security,  the  question  as  to  who  shall  pay  the 
taxes  is  to  be  determined  by  reference  to  the  •  respective  dates  at 
which  they  acquired  the  absolute  title.  As  the  hen  for  taxes  had 
attached  when  both  of  the  parties  secured  relinquishment  of  the 
right  of  the  owner  of  the  land  to  have  it  conveyed  to  him  upon 
payment  of  the  debt,  and  as  the  effect  of  this  relinquishment  was 
to  cast  upon  the  parties  the  absolute,  indefeasible  title  to  the  re- 
spective tracts  of  land,  the  liability  of  the  parties  for  the  taxes  must 
be  fixed  by  a  reference  to  the  respective  dates  on  which  these  re- 
linquishments were  made.  Consequently,  as  it  appears  that  the  re- 
linquishment to  the  Mortgage  Company  was  subsequent  to  that  to 
the  defendants,  the  Mortgage  Company,  under  the  rule  laid  down 
in  the  code,  should  be  required  to  pay  the  entire  sum  due  as  taxes, 
it  appearing  that  at  the  date  when  the  tax  lien  attached,  and  ever 
since  that  time,  the  owner  of  the  land  was  and  has  been  insolvent. 
Treating  the  parties  as  holders  of  the  absolute  title  to  the  respec- 
tive tracts  of  land,  by  virtue  of  the  relinquishments  made  by  the 
owner  of  the  land,  the  case  of  Brooks  v.  Matledge,  supra,  is  clearly 
distinguishable  from  this  case,  and  can  not  be  regarded  as  author- 
ity for  requiring  contribution  in  the  present  case.  What  was  really 
ruled  in  Brooks  v.  Matledge^  construed  in  the  light  of  the  facts  of 
that  case,  was  that  mere  liefn-holders,  who  acquired  their  liens  be- 
fore the  hen  for  taxes  had  attached,  would  be  required  to  contrib- 
ute, and  the  distinction  between  that  case  and  cases  Uke  the  pres- 
ent is  clearly  pointed  out  by  Mr.  Justice  Little  in  Merchants 
National  Bank\.  Mc  Williams,  107  Ga.  532,  535.  The  rule  laid 
laid  down  in  this  latter  case  is  the  one  applicable  to  the  present 
controversy,  and  that  was,  that,  "When  property  is  sold  and  con- 
veyed by  a  common  grantor  at  different  times  and  to  different  pur- 
chasers, and  taxes  having  a  Uen  on  all  the  property  sold  are  due, 
the  last  property  sold  is  primarily  bound  for  the  payment  of  all 
such  taxes."     See  also  Reynolds  v.  Wood,  supra. 

Judgment  reversed.     All  the  Justices  con^curring. 
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Singer  Manufacturing  Company  v.  Bradfield. 

Simmons,  C.  J.  Where  one  takes  and  has  recorded  a  mortgage  on  personal 
property  held  by  the  mortgagor  under  a  conditional  contract  of  sale  which 
antedates  the  mortgage  by  more  than  thirty  days,  but  which  has  never  been 
recorded  and  of  which  the  mortgagee  has  no  notice  at  the  time  of  the  execu- 
tion of  the  mortgage,  the  lien  of  the  mortgage  is  superior  to  that  of  the  orig- 
inal vendor.  That  the  mortgagee  had  notice  of  the  conditional  sale  before 
the  recoirl  of  the  mortgage  but  after  its  execution  does  not  alter  the  case. 
mieder  v.  Bank,  105  Ga,  67,  61 ;  Civil  Code,  J  2777. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  November  13,  —  Decided  December  11, 1901. 

Bail-trover.     Before  Judge   Longley.     City  court  of  LaGrange. 
April  15,  1901. 

McLester  iSk  Cotter y  for  plaintiff. 

E,  R,  Bradfield  Jr,  and  D,  J,  Gaffney,  for  defendant 


FRETWELL  v.  FRETWELL. 

The  petition  was  plainly  without  merit,  and  there  was  accordingly  no  error  in 
disniasiDg  it  on  demurrer. 

Argued  November  14,  — Decided  December  11,  1901. 

Equitable  petition.  Before  Judge  Reagan.  Butts  superior  court. 
February  28,1901. 

Ray  &  Ray,  for  plaintiff. 

M,  W.  Beck  and  Y,  A,  Wright,  for  defendant. 

Lumpkin,  P.  J.  The  bill  of  exceptions  in  the  present  case  al- 
lies error  in  dismissing  an  equitable  petition  which  was,  in  sub- 
stance, as  follows:  On  the  28th  of  December,  1889,  G.  R.  Fret- 
well  and  W.  A.  J.  Fretwell,  the  former  as  principal  and  the  latter 
as  surety,  made  and  delivered  a  promissory  note  to  M.  V.  McKib- 
ben.  The  principal  died  on  the  30th  of  March,  1891,  leaving  as 
his  widow  Mrs.  S.  T.  Fretwell ;  and  Joseph  Jolly  became  adminis- 
trator of  his  estate.  On  the  12th  of  October,  1894,  McKibben  ob- 
tained a  judgment  on  this  note.  An  execution  issued  upon  said 
judgment  was  levied  on  certain  realty  in  the  town  of  Jackson,  Ga., 
to  which  Mrs.  Fretwell  filed  a  claim.  Thereupon  the  plaintiff  in 
execution  dismissed  the  levy.     The  property  levied  on  belongs  to 
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the  estate  of  G.  R  Fretwell  and  is  subject  to  the  execution.  The 
money  for  which  the  note  was  given  to  McKibben  paid  for  the 
property  in  question,  or  was  invested  therein.  Mrs.  Fretwell  is  in- 
solvent. The  prayers  of  the  petition  were  that  she  be  enjoined 
from  selling  the  property  above  referred  to,  and  that  the  same  be 
found  subject  to  the  execution  already  mentioned,  and  sold  to  sat- 
isfy the  same.  A  demurrer  was  filed  to  the  petition,  one  ground 
of  which  was  that  there  was  no  equity  in  the  petition .  and  another 
presented  the  point  that  the  petition  showed  on  its  face  that  the 
plaintiff,  W.  A.  J.  Fretwell,  had  never  paid  off  the  judgment  or  any 
part  thereof,  and  for  this  reason  was  not  entitled  to  any  of  the 
rights  of  a  surety. 

The  petition  was  palpably  without  merit.  There  was  no  allega- 
tion that  the  estate  of  G.  R.  Fretwell  was  insolvent,  and  conse- 
quently it  did  not  appear  that  it  was  essential  to  the  protection  of 
W.  A.  J.  Fretwell  that  the  particular  property  described  in  the  pe- 
tition should  be  sold  under  the  execution.  In  the  next  place,  the 
petition  distinctly  alleged  that  this  property  belonged  to  the  estate 
of  G.  R.  Fretwell.  This  being  so,  there  was  no  occasion  to  enjoin 
Mrs.  Fretwell  from  selling  or  attempting  to  sell  it.  Again,  the 
petition  alleges  no  reason  whatever  why  W.  A.  J.  Fretwell  could 
not  himself  pay  off  the  execution  and  then  control  it  for  the  purpose 
of  reimbursing  himself  as  surety.  For  these  and  other  reasons 
we  have  no  difficulty  in  upholding  the  judgment  dismissing  the 
petition.  Certainly  no  equity  in  favor  of  the  plaintiff  arose  out  of 
the  fact  that  tlie  money  borrowed  from  McKibben  was  used  in  pay- 
ing for  the  property  under  consideration.  If,  as  alleged,  it  still 
belongs  to  the  estate  of  G.  R.  Fretwell,  it  can  easily  be  reached  by 
levy,  irrespective  of  any  attempt  on  the  part  of  Mrs.  Fretwell  to 
dispose  of  it  as  her  own. 

Judgment  affirmed.     All  the  JtLstices  concurring. 


129    SSf  GARDNER  r.  SWANK 

'  One  who  bases  a  petition  for  the  remoyal  of  obstructions  from  a  private  way 
solely  upon  an  alleged  prescriptive  use  thereof  by  himself  for  more  than  seven 
years,  and  who  fails  to  prove  such  use,  is  not  entitled  to  a  judgment  in  his 
fovor.   This  is  so  for  the  reason  that  he  does  not  make  out  his  case  as  laid. 

Argued  NoTember  14,—  Decided  December  11, 1901. 
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Certiorari.  Before  Judge  Reagan.  Henry  superior  court. 
April  term,  1901. 

W,  A.  &  T.  J.  Brovm,  for  plaintiflF  in  error. 
/  R  Wall,  contra. 

Lumpkin,  P.  J.  This  was  a  petition  to  the  ordinary  of  Henry 
county,  by  Swann  against  Gardner,  to  require  the  latter  to  remove 
certain  obstructions  from  an  allied  private  way  over  the  land  of 
the  defendant.  The  second  paragraph  of  the  application  was  in 
these  words:  "Petitioner  has  been  in  constant  and  uninterrupted 
use  for  seven  years  of  a  permanent  private  road  over  said  land,  not 
exc^diug  fifteen  feet  in  width,  and  no  legal  steps  have  been  taken 
to  abolish  the  same."  In  the  next  paragraph  of  the  petition  the 
location  of  the  alleged  private  way  is  set  forth  and  described.  A 
trial  was  had,  and  as  a  result  thereof  the  ordinary  passed  an  order 
in  the  following  words:  *'Upon  hearing  the  evidence  in  the  above- 
stated  case,  and  it  appearing  to  the  court  that  the  private  way  in 
question  has  been  in  the  continuous  and  uninterrupted  use  of  peti- 
tioner for  more  than  seven  years  prior  to  the  obstructing  of  the 
same  as  alleged  in  the  within  application,  it  is  therefore  ordered 
by  the  court  that  said  W.  A.  Gardner  remove  the  obstructions  com- 
plained of  from  said  private  way  within  forty-eight  hours  from  this 
date,  and  that  he  pay  the  costs  of  this  proceeding."  Thereupon 
Gardner  sued  out  a  petition  for  certiorari,  in  which  it  was,  among 
other  things,  allied  that  the  decision  rendered  by  the  ordinary 
was  contrary  to  evidence.  The  certiorari  was  overruled,  and  Gard- 
ner excepted. 

Upon  a  careful  consideration  of  the  CAddence  adduced  before  the 
ordinary,  it  appears  that  the  applicant  failed  to  prove  the  main  alle- 
gation of  his  petition,  viz.,  the  one  above  quoted.  He  did  not  show 
that  he  had  been  in  constant  and  uninterrupted  use  of  the  road 
over  Gardner's  land  for  more  than  seven  years  before  presenting  his 
petition  to  the  ordinary.  This  was  absolutely  essential  to  the  main- 
tenance of  his  petition.  Peters  v.  Little,  95  Ga,  151;  Clark  \, 
ffaymans,  110  Oa.  326;-  Buchanan  v.  Parks,  111  Ga.  873.  As 
will  have  been  observed,  the  plaintiff  predicated  his  right  to  have 
the  obstractions  removed  upon  the  ground  that  he  had  a  prescrip- 
tive right  to  use  the  way  over  the  defendant's  land.     The  plaintiff 
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did  not  prove  his  case  as  laid,  and  therefore  was  not  entitled  to  a 
decision  in  his  favor. 

In  the  brief  of  counsel  for  the  defendant  in  error  the  point  is 
made  that  the  case  feU  under  section  673  of  the  Political  Code, 
which  declares  that:  "When  a  road  has  been  used  as  a  private  way 
for  as  much  as  one  year,  an  owner  of  land  over  which  it  passes 
can  not  close  it  up  without  first  giving  the  common  users  of  the 
way  thirty  days  notice  in  writing,  that  they  may  take  steps  to  have 
it  made  permanent."  In  this  connection  the  case  of  Potoell  v. 
Amass,  85  Ga.  273,  was  cited  and  relied  on.  There,  however,  it 
appeared  that  the  applicant  based  her  right  to  have  the  obstructions 
removed,  not  only  ujK)n  prescription  and  an  aUeged  right  by  pur- 
chase, but  also  upon  the  ground  that ''  under  the  facts  the  defendant 
had  no  right  to  close  the  road  without  giving  her  notice,  so  that 
she  might  proceed  to  make  it  a  private  way,  if  it  were  not  already 
one."  See  page  275.  This  court  accordingly  predicated  its  deci- 
sion upon  the  proposition  that  under  the  evidence  it  was  clear  that 
the  private  way  in  dispute  had  been  used  by  Mrs.  Amoss  for  more 
than  one  year  before  it  was  obstructed  by  Powell,  and  therefore  he 
had  no  right  to  close  the  same  without  giving  her  due  notice  of  his 
intention  so  to  do.  It  will  thus  be  seen  that  case  is  not  in  point. 
The  present  case  falls  within  the  provisions  of  section  678  of  the 
Political  Code,  which  reads  as  follows :  "  Whenever  a  private  way 
has  been  in  constant  and  uninterrupted  use  for  seven  years  or  more, 
and  no  legal  steps  have  been  taken  to  abolish  the  same,  it  shall  not 
be  lawful  for  any  one  to  interfere  with  said  private  way."  Plainly 
then,  in  view  of  the  allegations  of  the  plaintiff's  petition,  he  had 
no  right  to  any  relief  except  such  as  could  on  proper  proof  have 
been  granted  under  the  section  last  mentioned. 

Judgment  reversed.     All  the  Justices  concurring. 


Southern  Railway  Company  v.  Scott. 

Lbwib,  J.  The  petition  was  good  as  against  a  geqeral  demurrer ;  there  was  no 
error  in  the  admission  of  evidence,  of  which  complaint  was  made ;  the  re- 
quests to  charge,  so  far  as  legal  and  pertinent,  were  covered  by  the  general 
charge,  which  was  a  fair  presentation  of  the  law  governing  the  case  ;  and 
the  evidence  was  sufficient  to  sustain  the  vei-dict. 

Judgment  affirmed.     All  the  Justices  concurring. 

Argued  NoTeraber  !.•>,—  Decided  December  11,  1901. 
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Action  for  damages.     Before  Judge  Clark.     City  court  of  For- 
syth.    May  16,  1901. 

Dessau^  Harris  &  Harris,  for  plaintiff  in  error. 
Persons  &  Persons,  contra. 


Southern  Railway  Company  v.  Garland. 

Saufoxs,  C.  J.  The  requests  to  cb&iige,  so  far  as  pertinent  and  legal,  were  cov- 
ered by  the  general  charge.  Under  the  ruling  made  when  this  case  was  here 
before  (111  Qa.  852),  the  eyidence  authorized  the  verdict,  and  the  trial  judge 
did  not  abuse  his  discretion  in  refusing  a  new  trial. 

Jytdgment  afflrmed,    AU  the  Justices  concurring. 

Argued  Norember  15,  —  Decided  Deoember  11, 1901. 

Action  for  damages.     Before  Judge  Reagan.     Henry  superior 
court.     June  17,  1901. 

Charlton  JS.  Battle,  for  plaintiff  in  error. 
Uoyd  Cleveland,  contreu 


KING  V.  WESTBROOKa 

An  interrogatory,  to  be  objectionable  as  leading,  must  suggest  to  the  witness  the 
answer  desired.  The  interrogatories  ruled  out  in  the  present  case  were  not 
ralqect  to  this  objection. 

Argued  Norember  IB,  —  Decided  December  11, 1901. 

Foreclosure  of  mortgage.  Before  Judge  Reagan.  Monroe 
superior  court.     May  21,  1901. 

Cahaniss  &  Willingham,  J,  B,  Williamson,  and  E.  O.  Cahaniss 
Jr.,  for  plaintiff  in  error.     Persons  &  Persons,  contra. 

Cobb,  J.  Westbrooks  brought  an  action  against  Mrs.  Carrie 
King,  to  foreclose  a  mortage  on  real  estate  executed  by  the  defend- 
ant, and  to  recover  judgment  on  a  promissory  note  to  secure  the 
payment  of  which  the  mortgage  had  been  given.  The  defendant 
pleaded  that  a  portion  of  the  debt  represented  by  the  promissory 
note  sued  on  was  her  husband's,  and  that  that  part  of  the  debt 
which  was  hers  had  been  fully  paid.  The  case  went  to  trial  upon 
this  issue,  and  there  was  evidence  l?oth  for  and  against  the  conten- 


Digitized  by  VjOOQIC 


308  KING  V.  WESTBROOKS.  (114 

tion  made  by  the  defendant.  The  jury  returned  a  verdict  for  an 
amount  which  apparently  was  intended  to  represent  the  full  sum 
sued  for.  The  defendant  made  a  motion  for  a  new  trial,  and  this 
motion  having  been  overruled,  she  excepted.  Complaint  is  made 
in  the  motion  for  a  new  trial  that  the  court  erred  in  excluding  from 
the  jury  the  following  interrogatory  and  the  answers  thereto,  the 
question  having  been  propounded  to  the  defendant  Carrie  King 
and  to  her  husband,  James  6.  King:  "  If  you  say  that  the  mort- 
gage was  given  for  the  purpose  of  purchasing  supplies  to  make  the 
crops  with,  state  whose  crop  it  was,  and  upon  whose  land  it  was 
grown."  To  this  question  both  the  witnesses  answered  that  it  was 
James  6.  King's  crop  and  his  land.  Complaint  is  further  made 
that  the  court  excluded  the  following  interrogatories  propounded  to 
these  witnesses  and  their  answers  thereto :  "  Was  said  indebtedness 
the  indebtedness  of  James  6.  King,  or  Carrie  King,  or  of  both 
jointly  ?  If  jointly,  state  how  much  was  the  indebtedness  of  Carrie 
King  and  how  much  the  indebtedness  of  James  G.  King?"  To 
these  interrogatories  James  G.  King  answered  that  $160  was  the 
indebtedness  of  Mrs..  Carrie  ICing  and  $250  that  of  James  G.  King ; 
that  she  made  her  own  arrangements  and  he  made  his.  Carrie 
King  answered  that  the  accounts  were  not  together  at  all.  The 
objection  made  to  all  of  these  interrogatories  was  that  they  were 
leading.  It  is  contended  that  this  ruling  of  the  court  was  error 
and  that  it  was  hurtful  to  the  defendant.  The  court  had  previously 
allowed  answers  to  an  interrogatory  to  go  to  the  jury,  to  the  effect 
that  the  indebtedness  had  been  contracted  for  supplies  to  run  the 
farm ;  Mrs.  King  stating  that  the  supplies  were  obtained  for  herself 
and  her  children. 

It  does  not  appear  affirmatively  that  the  objection  made  to  these 
interrogatories  was  filed  with  the  interrogatories  before  the  issuing 
of  the  commission.  If  the  objection  was  not  in  fact  so  filed,  it 
should  not  have  been  so  considered.  Franks  v.  Gress  Lumber  Co,^ 
111  Ga.  87.  But,  irrespective  of  this  question,  we  do  not  think 
the  interrogatories  were  subject  to  the  objection  that  they  were 
leading.  In  the  case  just  referred  to  will  be  found  a  full  discus- 
sion upon  the  subject  of  leading  interrogatories,  and  numerous  au- 
thorities cited ;  it  being  ruled  that  an  interrogatory  to  be  objection- 
able as  leading  must  suggest  the  answer  to  the  witness.  We  do  not 
think  the  questions  propounded  in  the  present  case  were  subject  to 
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this  objection.  There  was  nothing  about  the  questions  which  would 
suggest  to  the  witnesses  the  answers  expected  or  desired.  The  evi- 
dence ruled  out  was  upon  a  vital  issue  in  the  case,  indeed  upon  the 
only  issue  raised  by  the  pleadings,  that  is,  whether  the  portion  of 
the  debt  remaining  unpaid  was  that  of  the  defendant  or  her  hus- 
band. The  ruling  was  especially  harmful,  inasmuch  as  an  answer 
by  Mrs.  King,  that  the  indebtedness  was  for  supplies  and  that  these 
suppUes  were  for  her  and  her  children,  had  been  allowed  to  go  to 
the  jury.  They  might  have  been  influenced  in  some  degree,  from 
this  answer  unexplained,  to  find  that  Mrs.  King  contracted  the 
debt,  and  the  fact  that  she  was  not  allowed  to  state  unequivocally 
that  the  debt  was  her  husband's  was  greatly  prejudicial  to  her  de> 
feose.     The  court  erred  in  refusing  to  grant  a  new  trial. 

Jvdgrnent  reversed.     All  the  Justices  concurring. 


CLARK,  administrator,  et  al.  v.  BLALOCK  et  al. 

In  an  action  against  a  principal  and  saretles  on  a  sheriff  ^s  bond,  a  verdict  In 
favor  of  the  plaintiff  for  designated  sums  as  principal,  interest,  and  attor- 
ney's fees,  which  distinctly  declares  that  a  specified  portion  of  the  gross  sum 
(in  this  case  less  than  one  half)  is  to  be  paid  by  the  principal,  and  the  remain- 
der by  the  sureties,  is  illegal  and  should  be  set  aside  on  motion  for  a  new 
trial 

Argued  Norember  15,— Decided  December  11, 1901. 

Action  on  bond.  Before  Judge  Reagan.  Fayette  superior 
court.    June  25,  1901. 

/.  F.  Golightlyy  for  plaintiffs  in  error. 
/.  W,  Wise  and  R,  L,  Bemer,  contra. 

Lewis,  J.  Carlisle,  former  sheriff  of  Fayette  county,  died,  and 
Clark  was  appointed  administrator  of  his  estate.  S.  T.  and  A.  O. 
Blaloc^  brought  suit  against  the  administrator  as  principal,  and 
Faver  and  others  as  securities,  on  Carlisle's  bond  as  sheriff,  alleg- 
ing that  Carlisle,  while  sheriff,  had  levied  a  certain  fi.  fa.  in  their 
favor  and  had  failed  to  make  the  money,  and  was  liable  to  them 
in  a  sum  named.  The  defendants  filed  a  joint  answer,  and  the 
case  was  submitted  to  a  jury,  who  returned  the  following  verdict: 
"We,  the  jury,  find  for  the  plaintiffs  $200.00  principal,  interest 
$158.00,  attorney's  fees  $20.00,  to  be  paid  out  as  follows:    G.  W. 
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aark,  S126.00,  and  the  sureties  the  remainder,  S250.00."  The 
plaintiffs  wrote  oflf  from  their  verdict  the  $20  found  as  attorney's 
fees.  Upon  this  verdict  the  court  rendered  a  judgment  in  favor 
of  the  plaintiffs  against  the  administrator  as  principal,  and  against 
the  sureties  on  the  sheriff's  bond,  for  $200  principal,  and  $158  in- 
terest, and  directed  that  "executions  issue  in  pursuance  of  said 
verdict  for  the  collection  of  said  amounts  as  follows:  an  execution 
in  favor  of  the  plaintiffs  against  6.  W.  Clark,  admr.  of  the  estate 
of  J.  M.  Carlisle,  deed.,  to  be  levied  on  the  lands  and  tenements, 
goods  and  chattels,  in  his  hands  belonging  to  the  said  estate,  for 
the  principcJ  sum  of  two  hundred  dollars,  and  the  sum  of  one  hun- 
dred and  fifty-eight  dollars  interest  to  date  of  this  judgment,  and 
.  .  cost  of  case  to  be  taxed  by  the  clerk ;  and  an  execution  issued 
in  favor  of  the  plaintiffs  against  J.  W.  Kitchens,  John  Sneed,  J.  M. 
Palmer,  N.  G.  Wallis,  G.  W.  Qark,  Paul  Faver,  J.  H.  McLeroy,  H. 
C.  Fisher,  and  W.  H.  Leach,  for  the  principal  sum  of  two  hundred 
and  fifty-two  dollars,  and  .  .  cost  of  case."  The  defendants 
moved  for  a  new  trial,  on  the  general  grounds ;  on  the  ground  that 
the  verdict  was  illegal  as  finding  different  amounts  against  the 
principal  and  the  sureties  on  the  sheriff's  bond,  and  on  the  further 
ground  that  the  court  erred  in  the  following  charge  to  the  jury : 
"  If  you  find  the  plaintiff  is  entitled  to  recover  both  from  G.  W. 
Qark  and  the  securities  in  different  amounts,  the  form  of  your  ver- 
dict will  be :  *  We,  the  jury,  find  [for]  the  plaintiff  against  G.  W. 
Clark,  administrator,  so  many  dollars  principal,  so  many  dollars 
interest,  and  so  many  dollars  attorney's  fees,  and  against  the  secu- 
rities so  many  dollars  principal,  interest,  and  attorneys'  fees.*"  The 
court  below  overruled  the  motion  for  a  new  trial,^nd  the  defend- 
ants excepted. 

It  is  unnecessary  to  comment  upon  the  evidence  in  this  case 
further  than  to  say  that  from  no  point  of  view  does  it  indicate  that 
there  was  any  difference,  as  to  amount,  between  the  liability  of 
the  sureties  on  the  sheriff's  bond  and  that  of  the  principal.  The 
suit  was  an  ordinary  action  upon  a  sheriff^s  bond,  and  the  petition 
sets  up  the  equal  indebtedness  of  the  principal  and  all  the  sureties 
on  that  bond.  Nowhere  does  it  seem  to  be  contemplated  by  the 
pleadings  that  a  verdict  should  be  found  or  a  judgment  rendered 
for  any  different  amount  against  the  sureties  than  that  for  which 
the  principal  was  alleged  to  be  liable.     Certainly  there  appears  no 
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legal  ground  for  the  finding  of  such  a  verdict.     Had  the  jury  sim- 
ply found  for  the  plain tifiFs  $200  principal,  and  SI  58  interest,  with- 
out more,  there  would  have  been  no  difficulty  in   properly  con- 
struing their  finding  so  as  to  render  a  valid  judgment  against  the 
defendants;   l»ut   a  verdict  finding,  as  does  this  one,  a  different 
amount  against  the  sureties  from  that  found  against  the  principal, 
there  being  no  authority  in  law  or  reason  for  such  a  finding,  is 
iiiauifestly  illegal  and  should  be  set  aside.     We  see  no  ambiguity 
in  the  language  of  the  verdict.     It  plainly  evidences  the  intention 
of  the  jury  to  find  the  administrator  liable  for  $126,  and  no  more, 
and  the  sureties  for  the  remainder,  S252,and  any  attempt  to  ren- 
der a  legal  judgment  upon  such  an  illegal  verdict  is  abortive.     "  It 
is  .  .  clear  that  the  surety  is  liable  for  no  greater  amount  than  is 
found  to  be  due  from  his  principal.     This  follows  from  the  very 
nature  of  his  contract"    N orris  v.  Pollard,  75  Ga,  361.    In  the  case 
of  Colhw  Wise,  71  Ga.  103,  **a  bill  was  filed  to  call  one  to  ac- 
count both  as  trustee  and  administrator ;  it  alleged  that  another  was 
surety  upon  his  bond  as  trustee,  and  impliedly  and  indistinctly  (if 
at  all),  that  he  was  also  surety  on  the  administration  bond  ;  he  was 
jomed  in  the  suit,  and  subpoena  was  prayed  and  issued  against  both 
him  and  the  principal;  they  answered  the  bill  jointly,  and  the 
surety  set  up  no  special  defense  growing  out  of  the  relation  he  sus- 
tained to  the  other  defendant;  the  answer  was  silent  as  to  the 
suretyship."     The  jury  found  a  specified  sum  against  the  principal 
as  trustee  and  another  sum  against  him  as  administrator,  and  a  de- 
cree was  entered  against  him  accordingly,  and  against  the  other  de- 
fendant as  his  surety  in  both  capacities.     The  decree  was  held  by 
this  court  to  be  error,  and  was  set  aside,  the  court  holding  that 
while  verdicts  are  to  be  given  a  reasonable  intendment,  and  may  be 
construed  where  the  jury  have  expressed  their  meaning  in  an  in- 
formal manner,  the  court  can  not  supply  substantial  omissions.    To 
the  same  effect  see  Mayo  v.  Keaton,  78  Ga,  125.     These  cases  are 
clearly  controlling  of  the  principle  involved  in  the  case  at  bar.    It 
was  therefore  error  for  the  court  below  to  instruct  the  jury  that 
they  might  find  separate  amounts  against  the  principal  and  the 
sureties,  and  to  refuse,  on  motion,  to  set  aside  the  verdict  which  was 
rendered. 

Judgment  reversed.     All  the  Justices  concurring ,  except  Lump- 
kin, P.  /.,  who  is  disqualified. 
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CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  v. 
TRAMMELL  &  McCOWAN. 

1.  There  was  evidence  warranting  a  finding  tlia,t  the  plaintiffs'  hoiues  were  de- 
stroyed by  fire  communicated  by  sparks  emitted  from  the  defendant's  engine, 
and  that  the  defendant  was  guilty  of  negligence  in  the  manner  in  which  the 
engine  was  equipped  and  managed  at  the  time  when  the  fire  was  thus  com- 
municated to  the  houses. 

2.  Inasmuch  as  the  engine  which  it  was  claimed  emitted  the  sparics  which  set 
fire  to  the  plaintiffs'  houses  was  clearly  identified  by  the  evidence,  a  charge 
which  instructed  the  jury  that  if  they  did  not  believe  this  engine  had  been 
identified  by  the  evidence,  they  might  consider  evidence  as  to  the  manage- 
ment and  equipment  of  other  engines  of  the  defendant  while  running  by  the 
plaintifib'  houses  and  going  in  the  same  direction  as  the  engine  which  it  was 
claimed  caused  the  fire,  while  not  adjusted  to  the  evidence,  was  not  calcu- 
lated to  prejudice  the  defendant  to  such  an  extent  as  to  require  that  the 
verdict  against  it  should  be  set  aside. 

3.  That  the  verdict  for  the  plaintifb  was  for  a  less  amount  than  that  demanded 
by  the  evidence  does  not  afford  the  defendant  any  just  cause  of  complaint. 

4.  When  independently  of  the  l^al  presumption  arising  against  a  railroad  com- 
pany there  is  evidence  which  would  warrant  a  finding  against  it,  it  is  proper 
to  refuse  to  charge  that  this  presumption  is  rebuttable,  and  that  testinsony 
of  the  employees  of  the  company  having  this  effect,  *^in  the  absence  of  any- 
thing to  discredit  and  contradict  it,  can  not  be  arbitrarily  disregarded.*' 

5.  In  a  case  of  the  character  disclosed  by  the  present  record,  it  is  competent  to 
prove,  for  the  purpose  of  impeaching  a  witness  who  has  testified  that  the  fire 
was  caused  by  other  agencies  than  the  railroad  company,  that  on  the  night 
upon  which  the  fire  occurred  he  expressed  a  decided  conviction  that  the  fire 
was  caused  by  the  railroad  company. 

6.  The  propositions  announced  in  the  foregoing  notes  dispose  of  all  the  material 
questions  involved  in  the  present  case.  The  requests  to  charge  which  are  not 
dealt  with  above  were  covered  by  the  general  charge,  and  there  was  no  error 
requiring  the  granting  of  a  new  trial. 

Argued  November  15,  — Decided  December  11,  1901. 

Action  for  damages.  Before  Judge  Clark.  City  court  of 
ForsytU.     August  5,  1901. 

Hall  &  BoyTtion,  Cabaniss  <lk  WUlingham,  and  E,  0,  Cabaniss 
Jr.,  for  plaintiff  in  error,  cited:  90  Ga.  663;  101  Ga.  747;  Id. 
753;  108  Ga.  165;  111  Ga.  815;  112  Ga.  471;  114  Ga.  159; 
7  Am.  &  Eng.  K.  Cas.  501;  Id.  505;  13  Am.  &  Eng.  E.  Cas.  476; 
37  N.  W.  Rep.  722. 

Guerry  &  Hall  and  J.  B.  Williamson,  contra,  cited:  113  Ga.  335. 

Cobb,  J.  Trammell  &  McCowan  brought  suit  to  recover  from 
the  railroad  company  as  damages  the  value  of  certain  buildings 
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owned  by  the  plaintiffs,  which  it  was  alleged  had  been  set  fire  to 
and  destroyed  by  sparks  escaping  from  one  of  the  defendant's  en- 
gines. A  verdict  was  returned  in  favor  of  the  plaintiffs  for  $4,- 
566.70,  and  the  defendant's  motion  for  a  new  trial  having  been 
overruled,  it  excepted.  It  appears  from  the  record  that  this  is  the 
second  verdict  which  has  been  returned  in  favor  of  the  plaintiffs 
against  the  defendant,  the  first  verdict  having  been  set  aside  by  the 
trial  judge  and  a  new  trial  ordered. 

1.  Error  is  assigned  in  the  bill  of  exceptions  upon  the  allowance 
of  an  amendment  to  the  plaintiffs'  petition.  This  objection  can 
not  be  considered,  as  no  exceptions  pendente  lite  were  filed,  and 
the  main  bill  of  exceptions  was  not  tendered  in  time  to  raise  this 
question.  One  of  the  grounds  of  the  motion  for  a  new  trial  also 
complains  of  the  allowance  of  this  amendment;  but  this  ground  of 
the  motion  for  a  new  trial  can  not  be  considered,  for  the  reason 
that  the  amendment  was  at  a  term  of  the  court  preceding  that  at 
which  the  trial  was  had,  even  if  such  a  question  could  be  in  any 
case  properly  raised  in  a  motion  for  a  new  trial.  Other  exceptions 
taken  in  the  bill  of  exceptions,  to  the  refusal  of  the  court  to  grant 
a  nonsuit  and  direct  a  verdict  for  the  defendant,  also  come  too  late ; 
but  as  the  motion  for  a  new  trial  complains  that  the  verdict  is  con- 
trary to  the  evidence,  the  question  as  to  the  sufficiency  of  the  evi- 
dence is  thus  properly  brought  up  for  review. 

The  evidence  warranted  the  verdict.  It  was  claimed  that  a  cot- 
tonseed-house belonging  to  the  plaintiffs  was  set  on  fire  by  sparks 
emitted  from  the  defendant's  locomotive,  and  that  the  fire  was  com- 
municated from  this  house  to  other  houses  belonging  to  the  plain- 
tiffs situated  near  the  cottonseed-house.  The  evidence  on  this  point 
was  entirely  circumstantial,  but  there  was  evidence  showing  that 
the  cottonseed-house  was  located  near  enough  to  the  railroad-track 
to  have  been  set  fire  to  from  the  sparks  of  a  passing  train ;  that  no 
fire  had  been  in  the  house  on  the  day  of  the  night  upon  which  the 
house  was  burned;  that  it  had  not  rained  for  about  a  month,  and 
that  consequently  it  was  very  dry ;  that  the  house  was  seen  on  fire 
a  few  minutes  after  one  of  the  defendant's  trains  had  passed  along 
the  track ;  and  that  the  engine  of  this  train  had  emitted  sparks  as 
it  passed  the  seed -house.  This  evidence,  in  connection  with  other 
circumstances  about  which  there  was  testimony,  as  to  the  direc- 
tion in  which  the  wind  was  blowing  and  the  part  of  the  building 
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which  was  first  set  on  fire,  was  sufficient  to  authorize  a  finding  that 
the  fire  was  communicated  to  the  seed-house  from  sparks  emitted 
from  the  defendant's  engine.  On  the  subject  of  negligence,  while 
the  testimony  for  the  defendant  tended  to  establish  that  the  loco- 
motive in  question  was  equipped  with  a  proper  spark-arrester,  in 
good  working  order,  and  that  no  sparks  were  in  fact  emitted  as  the 
train  passed  the  seed-house,  there  was  evidence  that,  if  sparks  were 
emitted  and  if  fire  was  communicated  to  the  seed-house  by  means 
of  these  sparks,  the  engine  either  could  not,  on  account  of  the  dis- 
tance and  location  of  the  seed-house,  have  been  equipped  with 
such  a  spark-arrester  as  proper  care  would  require  the  defendant 
to  have,  or  that  it  could  not  have  been  in  good  working  order  at  the 
time  and  place  in  question.  It  was  further  shown  that,  for  some 
distance  both  above  and  below  the  station  at  which  the  seed-house 
was  located,  the  railroad-track  was  down  grade,  and  that  it  was 
customary  for  the  engineer,  when  he  reached  this  grade,  to  shut  off 
steam  and  allow  the  train  to  run  down  grade  by  force  of  its  own 
momentum,  and  that  it  was  not  necessary  to  "put  on  steam"  un- 
less the  train  was  behind  time  and  it  was  desired  to  run  very  fast, 
which  was  not  the  case  on  the  night  of  the  fire,  and  that  if  the 
steam  had  been  shut  off  it  would  have  been  impossible  for  any 
sparks  to  be  emitted  from  the  engine.  The  defendant's  witnesses 
testified  that  this  was  done  on  the  night  on  which  the  plaintiffs' 
houses  were  burned,  but  as  there  was  positive  evidence  that  the 
sparks  could  not  have  been  thrown  out  unless  the  train  had  been 
"working  steam,"  and  as  the  jury  were  warranted  in  finding  that 
the  house  was  actually  set  fire  to  by  the  sparks  from  the  loco- 
motive, they  were  further  warranted  in  assuming  that  the  emis- 
sion of  the  sparks  was,  under  the  circumstances,  unnecessary  and 
negligent.  On  its  facts  the  case  is  controlled  by  the  decision  in 
Southern  Railway  Co,  v.  Williams,  113  Ga,  335,  and  is  distin- 
guishable from  G.y  J,  &  S,  R,  Co,  v.  Edmondson,  101  Ga,  lAl,  and 
Southern  Ry,  Co,  v.  Myers,  108  Ga,  166,  in  that  in  neither  of  those 
two  cases  was  it  shown  that  the  defendant  was  n^ligent.  The 
judgment  overruling  the  motion  for  a  new  trial  must  therefore  be 
affirmed,  unless  some  error  of  law  was  committed  which  required 
the  granting  of  a  new  trial. 

2.  Complaint  is  made  that  the  court  erred  in  chai^ng  the  jury, 
in  effect,  that  they  might  consider  the  manner  in  which  other  en- 
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gines  of  the  defendant  were  operated  and  handled  at  or  near  the 
plaintiffs'  seed^house  while  going  in  the  same  direction  as  the 
engine  of  the  train  described  in  the  petition  and  being  used  in  a 
manner  similar  to  that  in  which  this  engine  was  used.  In  this 
connection  the  judge  instructed  the  jury,  substantially,  that  the 
forgoing  instruction  would  be  applicable  only  in  the  event  they 
found  that  the  locomotive  of  the  train  which  it  was  claimed  set 
out  the  fire  was  not  sufficiently  identified  by  the  evidence  in  the 
case,  and  that  if  the  evidence  showed  which  engine  it  was  claimed 
set  out  the  fire,  they  could  consider  only  evidence  which  related  to 
the  equipment  and  management  of  this  particular  engine.  The 
plaintiffs  in  their  petition  as  amended  had  alleged  that  the  number 
of  the  engine  which  threw  out  the  sparks  which  set  fire  to  the  seed- 
house  was  unknown  to  them.  The  evidence  for  the  defendant 
showed  that  the  number  of  this  engine  was  1584;  and  while  the 
engine  seems  to  have  been  clearly  identified,  and  while  in  conse- 
quence of  this  fact  evidence  as  to  the  condition  of  other  engines  of 
the  defendant  was  irrelevant  and  immaterial,  we  can  not  say  that 
the  charges  complained  of  required  the  gi-anting  of  a  new  trial. 
We  do  not  think  the  charge  was  calculated  to  injure  the  defense 
to  such  an  extent  as  to  require  that  the  verdict  be  set  aside.  A 
charge  to  the  jury  that  if  they  beUeved  certain  evidence,  which 
they  must  necessarily  have  believed,  they  should  not  consider  cer- 
tain other  evidence,  will  not,  unless  there  is  reason  to  apprehend 
that  the  verdict  was  influenced  by  it,  require  a  reversal  of  the  judg- 
ment refusing  to  grant  a  new  trial.  Viewing  the  charge  and  the 
evidence  as  a  whole,  we  do  not  think  the  charge  complained  of 
was  calculated  to  prejudice  the  defendant  in  any  way. 

3.  Complaint  is  further  made  in  the  motion  for  a  new  trial  that 
the  verdict  is  contrary  to  evidence,  because,  if  the  plaintiffs  were 
entitled  to  recover  at  all,  the  evidence  demanded  a  finding  for  a 
larger  sum  than  that  for  which  the  verdict  was  rendered.  We 
know  of  no  principle  upon  which  a  defendant  can  complain  that  a 
verdict  for  a  less  amount  than  that  demanded  by  the  evidence  was 
returned  against  him. 

4.  Exception  is  further  taken  to  the  refusal  of  the  court  to  charge 
the  jury  that  the  presumption  which  arose  against  the  company 
was  subject  to  be  rebutted ;  that  when  this  had  been  done  by  the 
uncontradicted  testimony  of  the  employees  of  the  company,  a  ver- 
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diet  finding  against  the  company  would  be  contrary  to  law ;  and 
that  '*  the  testimony  of  employees  of  a  railroad  company,  in  the 
absence  of  anything  to  discredit  and  contradict  it,  can  not  be  arbi- 
trarily disr^arded."  The  request  so  to  charge  was  evidently  predi- 
cated on  the  assumption  that  the  plaintiffs  had  nothing  but  the 
legal  presumption  against  the  company  to  rely  on ;  and  inasmuch 
as  there  was  evidence,  independently  of  this  presumption,  which 
warranted  a  finding  in  their  favor,  the  request  was  properly  refused. 
To  have  complied  with  it  would  have  been  equivalent  to  direct- 
ing a  verdict  in  favor  of  the  defendant. 

5.  Error  is  assigned  upon  the  admission  of  the  testimony  of  Hill, 
a  witness  for  the  plaintiffs,  to  the  effect  that  Davis,  a  witness  for 
the  defendant,  had  said,  on  the  night  of  the  fii-e, "  There  is  no  doubt 
but  what  the  Central  Railroad  burnt  it."  Davis  testified  on  the  trial 
to  facts  which  tended  to  show  that  the  locomotive  did  not  cause 
the  fire.  He  was  asked  if  he  did  not  state  on  the  night  of  the  fire 
that  the  house  was  fired  by  the  railroad  company,  and  replied  that 
he  did  not.  The  testimony  quoted  above  was  offered  for  the  pur- 
pose of  impeaching  Davis.  We  think  it  was  admissible  for  this 
purpose.  It  tended  to  contradict  Davis  in  a  matter  relevant  to  the 
issue  on  trial.  Of  course  proof  of  the  previous  statement  did  not 
necessarily  show  that  his  statement  at  the  trial  was  false ;  but  we 
think  the  jury  should  have  been  allowed  to  consider  the  evidence 
that  he  had,  on  a  former  occasion,  expressed  a  very  decided  con- 
viction, whether  it  was  founded  on  sufficient  reasons  or  not,  that 
the  fire  was  caused  by  sparks  from  the  defendant's  engine. 

6.  The  foregoing  discussion  disposes  substantially  of  all  of  the  as- 
signments of  error.  The  requests  to  charge  which  are  not  specially 
dealt  with  above  were  covered  by  the  general  charge,  and  the  evi- 
dence warranted  the  verdict. 

Judgment  affirmed.    All  the  Jtistices  concurring. 


WALKER  V,  CRAWFORD. 

The  sole  question  at  issue  being  whether  the  debt  on  which  the  execution  in  favor 
of  the  plaintiff  was  founded  was  created  for  the  purchase  of  the  property  lev- 
ied on,  and  there  being  no  evidence  that  it  was,  the  verdict  to  the  contraiy 
was  unsupported  by  evidence,  and  the  superior  court  erred  in  overruling  the 
certiorari  complaining  of  the  finding  of  the  jury  in  the  justice's  court. 

8abmitt«d  Koverober  21,  —  Decided  December  11,  1901. 
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CertiorarL     Before    Judge    Hart.       Laurens    superior    court. 
February  2,  1901. 

Akerman  &  Akerman,  for  plaintiff  in  error. 

Lewis,  J.     Crawford  filed  an  affidavit  in  a  justice's  court  in 
Laurens  county,  under  the  Civil  Code,  §  2850,  alleging  that,  to  the 
best  of  his  knowledge  and  beUef,  a  certain  execution  issued  from 
that  court  against  Walker  was  one  from  which  the  homestead  of 
Walker  was  not  exempt ;  that  the  debt  upon  which  the  execution 
was  founded  was  for  the  purchase-money  of  a  certain  cooking- 
stove,  which  was  claimed  by  Walker  as  being  exempt  by  reason  of 
his  homestead ;  that  there  was  no  other  property  of  Walker  upon 
which  to  levy  the  execution ;  and  that  the  affidavit  was  made  for 
the  purpose  of  having  the  said  homestead  property  levied  upon  and 
sold.     Walker  filed  a  counter-affidavit  to  the  effect  that  the  affi- 
davit made  by  Crawford  was  "untrue  in  this,  to  wit:  that  said  ex- 
ecution is  not  proceeding  for  the  purchase-money  of  the  property 
levied  on."     The  issue  thus  formed  was  tried  by  a  jury  in  the  jus- 
tice's court.     Only  two  witnesses  were  sworn :  an  employee  of  the 
plaintiff,  who  testified  that  he  had  sold  Walker  a  No.  8  R.  £.  Lee 
cooking-stove,  but  did  not  know  whether  the  stove  levied  on  was 
the  same  stove  or  not;  and  the  officer  who  levied  the  execution, 
who  swore  that  the  stove  levied  on  was  a  No.  8  stove,  but  that  be 
did  not  remember  the  name.     The  jury  returned  a  verdict  finding 
the  property  levied  on  subject  to  the  execution.     Walker  took  the 
case  to  the  superior  court  by  certiorari,  which  was  overruled,  and 
he  excepted. 

We  think  it  is  clear  that  the  finding  of  the  jury  in  the  justice's 
court  was  erroneous,  and  that  the  judge  of  the  superior  court  should 
have  sustained  the  certiorari.  The  only  issue  made  by  the  coun- 
ter-affidavit was  whether  or  not  the  execution  was  proceeding  for 
the  purchase-money  of  the  property  on  which  the  levy  was  made, 
and  upon  that  issue  depended  the  proper  decision  of  the  case  in  the 
justice's  court.  The  plaintiff  utterly  failed  to  make  out  his  case  on 
that  issue,  and  therefore  there  was  nothing  upon  which  the  jury 
could  base  their  finding  that  the  property  was  subject  to  the  execu- 
tion. The  judge  of  the  superior  court  was  probably  misled  by  the 
statement  in  the  petition  for  certiorari  that  upon  the  trial  the  plain- 
tiff tendered  in  evidence  the  original  suit,  "  showing  that  the  suit 
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was  proceeding  on  a  homestead  waiver  note,"  and  he  doubtless  con- 
cluded that,  as  the  note  contained  a  general  waiver  of  homestead, 
it  made  no  diflference  whether  it  was  for  the  purchase-money  of  the 
property  levied  on  or  not.  Such  a  mistake  was  quite  natural,  but 
an  examination  of  the  record  shows  that  the  question  of  the  home- 
stead waiver  was  nowhere  made  in  the  case,  either  before  the  mag- 
istrate or  in  the  superior  court.  The  sole  question  at  issue  was 
whether  the  debt  on  which  the  execution  in  favor  of  the  plaintiff 
was  founded  was  created  for  the  purchase  of  the  property  levied 
on ;  and  the  plaintiff  having  failed  to  make  out  his  case  on  this 
issue,  the  certiorari  of  the  defendant  should  have  been  sustained. 
Judgment  reversed.     All  the  Justices  concurring. 


BROWN,  ordinary,  for  use,  v.  RICHARDS,  administrator,  et  cU. 

Where  an  order  continuing  the  hearing  of  a  motion  for  a  new  trial  is  susceptible 
of  a  construction  which  would  allow  the  movant  to  prepare  and  file  a  brief  of 
the  evidence  on  the  day  to  which  the  hearing  is  continued,  and  of  a  construc- 
tion which  would  not  preserve  this  right,  this  court  will  adopt  that  construc- 
tion of  the  order  which  is  placed  upon  it  by  the  judge  at  the  final  hearing, 
when  he  dismisses  the  motion  for  a  new  trial  because  no  brief  of  evidence 
was  filed  when  the  motion  was  first  called. 

Argued  NoTember  13,  —  Decided  December  11, 1901. 

Motion  for  new  trial.  Before  Judge  Harris.  Carroll  superior 
court.     June  14,  1901. 

W.  F.  Brown  and  Sanders  &  Davis,  for  plaintiff,  cited :  75  Ga. 
347;  78  Ga.  140;  Id.  190;  95  Ga,  412;  96  Ga.  433;  101  Ga. 
371 ;  109  Ga.  175. 

S.  Holdemess  and  S.  E.  Grow,  for  defendant, cited:  67  Ga.  765; 
91  Ga.  13;  99  Ga.  374,  376;  102  Ga.  590;  105  Ga.  483;  106 
fifa.  179;  111  Ga.  889. 

Cobb,  J.  The  plaintiff  in  error  filed,  at  the  April  term,  1901,  of 
Carroll  superior  court,  a  motion  for  a  new  trial  The  recitals  of 
fact  in  this  motion  were  approved  as  true  by  the  judge,  and  an  or- 
der was  passed  on  April  26,  requiring  the  respondents  to  show 
cause,  at  an  adjourned  term  to  be  held  in  June,  why  the  motion 
should  not  be  granted ;  it  being  provided  in  this  order  that  the 
movant  should  "  have  until  the  final  hearing  of  this  motion  to  pre- 
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pare,  have  approved  and  filed  a  brief  of  the  testimony  introduced  on 
the  trial  of  said  case  and  to  perfect  saidmotiou  without  prejudice." 
By  another  order  of  the  judge  an  adjourned  term  was  to  be  held  in 
June.     On  June  10,  the  motion  coming  on  for  a  hearing,  an  order 
was  passed  continuing  the  same  until  Friday,  June  14,  "  with  all 
rights  reserved  which  the  parties  now  have."      On  that  day  the 
motion  came  on  again  for  a  hearing,  the  movant  having  on  that  day, 
but  prior  to  the  hearing,  filed  in  the  clerk's  office  a  brief  of  the  tes- 
timony.    The  respondents  moved  to  dismiss  the  motion  for  a  new 
trial,  and  upon  this  motion  to  dismiss  the  judge  passed  the  follow- 
ing order  :  "  This  case  having  been  called  in  its  order  for  a  hearing 
at  the  adjourned  term  of  Carroll  superior  court  on  the  10th  instant, 
and  a  motion  to  dismiss  having  been  m^e  because  no  brief  of  evi- 
dence had  been  approved,  offered,  or  filed,  and  the  hearing  having 
been  postponed  with  the  right  to  insist  on  said  motion  until  this 
day,  it  is  therefore  ordered,  adjudged,  and  considered  by  the  court 
that  the  motion  for  a  new  trial  be  aud  the  same  is  dismissed,  be- 
cause no  brief  of  evidence  was  filed  or  tendered  on  the  day  when 
the  same  was  regularly  called  in  its  order."     To  this  order  the  plain- 
tiff in  error  has  excepted. 

The  order  passed  in  April  gave  the  movant  until  the  "  final  hear- 
ing" to  prepare  and  present  his  brief  of  evidence.     This  final  hear- 
ing was  to  be  had  some  time  during  the  adjourned  term  of  the 
court  in  June ;  just  what  day  in  that  term  was  to  be  left  for  future 
determination.     Inasmuch  as  the  motion  was  called  for  a  hearing 
on  June  10,  during  the  adjourned  term,  the  natural  conclusion 
would  be  that  that  date  had  been  fixed  upon  for  the  final  hearing. 
But  the  hearing  was  further  continued  on  that  day  until  June  14. 
Had  the  judge  on  the  10th  passed  an  order  simply  continuing  the 
hearing  without  more,  this  order,  construed  in  the  hght  of  the  or- 
der passed  in  April,  giving  until  the  final  hearing  to  present  a  brief 
of  the  evidence,  would  have  given  the  movant  the  right  to  tender 
for  approval  his  brief  of  evidence  on  June  14*    But  the  order  of  the 
10th  contained  this  language:  "with  all  rights  reserved  which  the 
parties  now  have."     If  this  language  meant  to  preserve  the  right  of 
the  movant  to  present  his  brief  of  evidence,  it  was  entirely  unnec- 
essary, as  this  right  would  have  resulted  without  the  addition  of 
this  clause  to  the  order.     The  language  of  the  clause  is  ambiguous. 
It  reserves  the  rights  of  the  parties,  but  fails  to  tell  what  those 
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rights  were.  One  thing,  however,  is  clear :  the  language  of  the 
clause  does  not  demand,  even  if  it  justify,  a  construction  which 
would  allow  the  movant  until  the  14th  to  present  his  brief  of  evi- 
dence. This  being  so,  it  is  necessary  to  ascertain  what  the  judge 
meant  by  the  use  of  the  language  in  question.  The  ambiguity  in 
the  language  is  clearly  explained  when  we  consider  the  language  of 
the  order  passed  on  June  14.  It  appears  from  this  order  that  a 
motion  to  dismiss  was  made  on  the  10th,  and  that  the  hearing  was 
postponed,  with  the  right  to  insist  on  the  motion  to  dismiss  on  Jime 
14.  Read  in  the  light  of  this  explanation,  the  meaning  of  the 
expression  "  all  rights  reserved  "  was  to  preserve  the  right  of  the 
respondent  to  move  on  the  14th  to  dismiss  the  motion  for  a  new 
trial  because  no  brief  had  been  filed  on  the  10th,  the  day  which 
had  been  fixed  for  the  final  hearing.  The  judge  has  construed  his 
order  of  the  10th  in  this  way, and  we  shall  accept  his  construction 
of  language  which  was  susceptible  of  this  construction,  even  though 
it  may  be  susceptible  of  another  and  totally  different  meaning.  See^ 
in  this  connection,  Barnes  v.  Railroad  Co.^  105  Ga.  495.  It  re- 
sults from  the  foregoing  that  the  judgment  dismissing  the  motion 
for  a  new  trial  must  be 

Affirmed,     All  the  Justices  concurring. 


^  ^\  Childs  r.  MORAN. 

114    320 

126    2991 

Fish,  J.  1.  The  record  disclosing  that  the  case  now  under  review  was  tried  in 
the  magistrate's  court  in  accordance  with  an  order  of  the  superior  court, 
which  was  adjudged  by  this  court,  in  110  Ga,  S71,  to  be  correct,  and  it  ap- 
pearing that  the  verdict  rendered  in  this  last  trial  was  demanded  by  the  evi- 
dence as  set  forth  in  the  magistrate's  answer,  the  superior  court  erred  in  set- 
ting it  aside  on  certiorari. 
2.  Points  made  in  a  petition  for  certiorari  not  verified  by  the  magistrate's  an- 
swer present  nothing  for  determination  either  by  the  superior  or  the  Supreme 
Court.  Judgment  reversed.    All  the  Justices  concurring. 

Argued  NoTemb«r  14,  —  Decided  December  11,  1901. 

Motion  for  rehearing  denied  December  90, 190L 

Certiorari.     Before   Judge  Reagan.     Monroe    superior    court. 
March  7,  1901. 

Persons  dt  Persons,  for  plaintiff  in  error.      W.  M.  Clarky  contra. 
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CARTER  V.  GRIFFIN  ei  al  \^    ^ 

|l28     732 

The  £act  that  the  grantor  and  grantee  in  a  security  deed  agreed  in  parol  that  the 
latter  should  cancel  the  evidence  of  the  debt  so  secured,  and  pay  to  the  for- 
mer a  sum  of  money,  and  be  thereafter  vested  with  absolute  title  to  the  prop- 
erty conveyed  by  the  deed,  is  admissible  in  evidence,  and  a  proper  subject  of 
consideration  by  the  jury,  in  a  case  where  the  heirs  of  the  grantor  are  seek- 
ing to  recover  the  land  on  the  ground  that  the  rents  and  profits  received  by 
the  grantee  have  been  sufficient  to  pay  off  the  original  indebtedness  ;  and  this 
is  true  notwithstanding  the  fact  that,  subsequently  to  or  contemporaneously 
with  the  making  and  execution  of  such  contract,  the  parties  entered  mto  an 
agreement  in  writing,  by  the  terms  of  which  the  grantee  in  such  deed  agreed 
to  rent  the  land  to  the  grantor  for  a  named  time  at  a  stipulated  price,  with 
an  option  on  the  part  of  the  grantor  to  repurchase  said  land  within  a  given 
time  at  a  named  price. 

(a)  Such  a  parol  contract  was  consistent  with  the  writing  and  did  not  alter  or 
vary  its  terms. 

({>}  If  established,  the  legal  effect  of  such  a  contract  when  executed  would  be  to 
vest  in  the  grantee  a  title  free  from  the  right  of  redemption  at  the  expiration 
of  the  time  limit  of  the  option,  provided  the  right  of  repurchase  therein  con- 
tained had  not  been  exercised  according  to  its  terms. 

Argued  October  9,  — Decided  December  11, 1901. 

Equitable  petition.  Before  Judge  Estes.  Hall  superior  court. 
May  30,  1901. 

The  petition  was  by  the  heirs  at  law  of  Asa  L.  Griffin,  deceased, 
against  S.  S.  Carter.  It  alleged,  in  brief,  that  Carter  was  in  pos- 
session of  a  certain  tract  of  land  of  which  Griffin  at  the  time  of  his 
death  was  the  owner;  that  on  March  1,  1890,  Griffin  executed  a 
conveyance  of  the  land  to  the  Georgia  Loan  and  Trust  Company, 
as  security  for  his  note  of  that  date  for  $1,200  principal,  and  for 
interest,  and  received  from  the  company  a  bond  conditioned  to  re- 
convey  to  him  on  payment  of  the  debt;  that  Carter,  while  the  title 
was  still  in  the  company,  induced  Griffin  to  execute  to  him  a  deed 
to  the  land  as  security  for  an  alleged  debt  of  $804,  though  Griffin's 
indebtedness  to  him  at  that  time  was  less  than  $200 ;  that  when 
the  note  to  the  Georgia  Loan  and  Trust  Company  matured.  Griffin 
was  not  prepared  to  pay  it,  and  Carter  offered  to  advance  the  amount 
due  the  company,  and  did  so,  and  received  from  the  company  a 
transfer  of  the  note  and  a  quitclaim  deed  to  the  land ;  and  having 
so  obtained  the  title,  which  he  took  as  security  only.  Carter,  to 
carry  out  a  scheme  to  acquire  absolute  title  to  the  land,  proceeded 
to  get  possession  of  it,  for  a  greatly  inadequate  consideration,  tak- 
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ing  advantage  of  the  disparity  in  mental  ability  between  himself 
and  Grifl&n,  who  was  old,  infirm  in  body,  and  weak  in  mind,  and 
who  reposed  great  confidence  in  him ;  that  in  1896  Carter  notified 
Griffin  that  if  he  did  not  pay  the  debt,  or  give  him  an  absolute 
deed  to  the  land,  or  surrender  possession  of  it,  he  would  proceed 
at  once  to  dispossess  him ;  and  Griffin,  rather  than  be  turned  out 
of  his  home,  which  in  his  weakness  he  believed  would  be  the  con- 
sequence of  refusal  to  comply  with  Carter's  demand,  yielded,  and 
Carter  took  possession  of  the  premises,  except  the  dwelling  which 
Griffin  then  and  until  his  death  occupied ;  that  Griffin  delivered  to 
Carter  the  bond  for  title  which  he  held,  but  Carter  retained  the 
note  and  the  other  evidences  of  indebtedness;  and  that  Carter  has 
since  continued  in  possession  of  the  premises,  has  received  the 
rents,  and  has  realized  a  large  sum  from  the  sale  of  timber  which 
he  caused  to  be  cut  from  the  land.  The  plaintiffs  prayed  for  an 
accounting,  and  that  they  recover  the  land  and  have  judgment  for 
such  balance  as  might  be  found  to  be  due  them  by  the  defendant; 
or,  if  it  should  be  found  that  there  was  a  balance  due  the  defend- 
ant, that  it  be  decreed  that  the  land  be  sold  and  the  debt  paid  from 
the  proceeds,  and  that  the  remainder  of  the  proceeds,  if  any,  be 
divided  among  the  plaintiffs.  The  defendant  in  his  answer  alleged 
that  he  was  the  absolute  owner  of  the  land ;  that  Griffin  had  sold 
it  to  him  in  satisfaction  of  the  debt  which  he  held  against  Griffin, 
and  in  further  consideration  of  the  payment  of  $235  in  cash.  He 
denied  that  he  had  taken  advantage  of  Griffin,  and  denied  the  alle- 
gations as  to  Griffin's  mental  condition. 

At  the  trial  the  defendant  testified  that  in  March,  1895,  he  pro- 
posed to  give  Griffin,  for  the  land  in  question,  the  amount  of  Grif- 
fin's indebtedness  to  him ;  that  Griffin  said  he  would  accept  the 
proposition  if  the  defendant  would  in  addition  pay  him  $250  in 
cash;  that  they  agreed  on  $235  as  the  amount  to  be  paid  to  Griffin 
as  the  difference,  and  he  paid  it  to  Griffin,  and  Griffin  accepted  it ; 
that  the  agreement  for  the  sale  was  oral,  and  was  never  reduced  to 
writing;  that  Griffin's  notes  were  marked  paid,  and  the  bond  for 
title  was  canceled ;  that  no  one  else  was  present  when  the  trade 
was  made ;  that  after  the  trade  had  been  made  he  offered  to  give 
Griffin  a  writing  to  the  effect  that  Griffin  should  have  the  right  to 
repurchase  the  land  by  paying  him  his  money;  that  the  writing 
was  to  be  something  like  a  bond ;  that  the  agreement  to  that  effect 
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had  nothing  to  do  with  the  trade  that  had  been  made ;  that  it  was 
understood  that  a  lawyer  was  to  prepare  the  writing ;  that  on  May 
24, 1895,  they  met  again  and  signed  a  writing  of  the  kind  indicated ; 
that  the  $235  was  paid  and  the  notes  and  the  bond  were  canceled 
OD  the  day  on  which  this  writing  was  signed ;  that  at  the  time  the 
trade  was  made  Griffin  owed  him  the  amount  of  two  notes,  one  for 
$1,296 — the  sum  he  had  paid  the  Georgia  Loan  and  Trust  Com- 
pany for  Griffin,  and  interest,  and  the  other  for  $804  and  interest, 
both  dated  March  13, 1893,  and  bearing  interest  from  that  date ;  that 
the  amount  due,  together  with  the  $235  paid  to  Griffin,  made  the 
sum  of  $2,657.41 ;  that  Griffin  failed  to  pay  any  part  of  the  sum 
stipulated  in  the  written  agreement,  and  delivered  possession  of  the 
land  to  him,  and  he  improved  it,  etc.  The  notes  referred  to  were 
iotroduced  in  evidence.  Across  the  face  of  each  were  written  the 
words,  "  Paid  by  land  bought.  May  24th,  1895." 

The  written  agreement  of  May  24,  1895,  was  introduced  in  evi- 
dence, and  was  as  follows :  "  This  contract,  made  and  entered  into 
this  day  between  S.  S.  Carter  of  the  one  part  and  Asa  L.  Griffin  of 
the  other  part,  witnesseth :  that  said  S.  S.  Carter  has  and  does  hereby 
rent  to  the  said  Asa  L.  Griffin  that  certain  plantation  [describing 
the  land  in  question]  which  was  conveyed  by  said  Asa  L  Griffin  to 
said  S.  S.  Carter  by  deed  dated  March  13, 1893,  for  the  year  1895, 
for  the  price  and  sum  of  (131.27)  one  hundred  and  thirty-one  and 
twenty-seven  one  hundredths  dollars,  for  which  rent  the  said  Asa 
L  Griffin  has  given  to  the  said  S.  S.  Carter  his  note  of  this  date, 
due  December  25,  1895,  with  interest  after  maturity  at  eight  per 
cent,  per  annum.  It  is  further  agreed  that  if  the  said  Asa  L.  Grif- 
fin shaD  and  does  pay  to  the  said  S.  S.  Carter  the  sum  of  ($2,657.41) 
twenty-six  hundred  and  fifty-seven  and  forty-one  hundredths  dol- 
lars on  or  before  the  25th  day  of  December,  1895,  in  lawful  money 
of  the  United  States,  in  addition  to  the  said  amount  of  said  note 
for  rent,  then  and  in  that  event  the  said  S.  S.  Carter  hereby  binds 
and  obligates  himself,  his  heirs,  executors,  administrators,  and 
assigns,  in  the  penalty  of  one  thousand  dollars  of  like  lawful  money, 
to  make,  execute,  and  deliver  to  the  said  Asa  L  Griffin,  his  heirs 
and  assigns,  a  good  and  valid  quitclaim  deed  to  the  said  hereinbe- 
fore-described land  and  premises  and  all  the  appurtenances  thereto 
belonging,  and  to  suffer  the  said  Asa  L  Griffin,  his  heirs  and  assigns, 
to  remain  in  quiet  and  peaceable  possession  thereof.     It  is  further 
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understood  and  expressly  agreed  that  time  is  an  essential  part  of 
this  contract,  insomuch  that  if  the  said  Asa  L.  Griffin  shall  and  does 
fail  to  pay  to  the  said  S.  S.  Carter  as  well  the  said  $131.27,  evi- 
denced by  said  note  for  the  rent,  and  tht  said  sum  of  $2,657.41, 
by  or  before  the  said  25th  day  of  December,  1895,  then  the  said  S. 
S.  Carter  shall  have  the  right  to  proceed  to  collect  said  note  for  rent 
according  to  law,  if  not  already  paid,  and  shall  also  have  the  right 
and  privil^e  to  enter  upon  and  take  full  and  complete  possession  of 
said  land  and  premises  so  hereinbefore  described,  with  the  appur- 
tenances thereto  belonging,  without  having  to  resort  to  any  process 
of  law  whatever.  And  the  said  Asa  L.  Griffin  is  then  and  in  that 
event  to  yield  up,  turn  over,  and  deliver  to  said  S.  S.  Carter,  his 
heirs,  executors,  administrators  and  assigns,  quietly  and  peaceably, 
full,  complete,  and  ample  possession  of  the  said  land  and  premises 
and  every  part  and  parcel  thereof ;  in  other  words,  if  the  said  Asa 
L  Griffin  fails  to  pay  the  said  S.  S.  Carter  the  sum  of  ($2,788.68) 
twenty-seven  hundred  and  eighty-eight  and  68/100  dollars  on  or 
by  said  25th  day  of  December,  1895,  then  said  S.  S.  Carter  is  to 
have  possession  of  said  land  and  premises  and  the  appurtenances, 
and  right  of  entry  therein  for  that  purpose,  at  any  time  after  said 
25th  day  of  December,  1895,  and  said  Asa  L.  Griffin  is  to  give  up 
possession  of  the  same  to  said  S.  S.  Carter.  In  witness  whereof  the 
said  S.  S.  Carter  and  Asa  L.  Griffin  have  hereunto  set  their  hands 
and  seals  this  24th  day  of  May,  1895."  (Signed  and  sealed  by 
the  parties.) 

The  attorney  who  prepared  this  contract  testified  as  to  what  took 
place  between  the  parties  at  the  time  it  was  signed,  and,  after 
stating  that  it  covered  all  the  transactions  between  them  that  day, 
except  the  cancellation  of  the  notes  and  of  the  bond  for  title,  tes- 
tified as  follows :  "  The  notes  and  bond  for  titles  were  to  be  canceled 
and  delivered  that  day  and  done  away  with,  the  way  they  expressed 
it,  so  that  Mr.  Griffin  no  longer  owed  Mr.  Carter  any  debt,  but  that 
Mr.  Carter  owned  the  land ;  that  was  what  they  done  and  said.'* 
This. testimony  was  ruled  out  on  the  ground  that  it  contradicted 
the  writing.  The  evidence  as  to  the  mental  condition  of  Griffin 
was  conflicting,  some  witnesses  testifying  that  it  Was  good,  and 
that  he  was  fully  able  to  contract,  and  others  that  his  mind  was 
weak.  Some  of  the  witnesses  testified  that  in  1895  the  land  was 
worth  $5,000,  others  that  it  was  not  worth  more  than  $3,000.    The 
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verdict  was  as  follows :  "  We,  the  jury,  find  for  the  plaintiflf,  and 
decree  that  the  land  in  controversy  be  sold,  and  the  cost  of  the  sale 
be  paid,  and  that  S.  S.  Carter  be  paid  the  sum  of  $3,570.38,  and 
the  remainder,  if  any,  be  divided  among  the  heirs  of  Asa  L  Grif- 
fin, deceased."  TJie  defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted.  The  motion  was  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  the  evidence,  and  on  other  grounds 
which,  so  far  as  material  to  an  understanding  of  the  decision,  are 
set  out  in  the  following  opinion. 

K  H.  Perry  and  Howard  TJiampson,  for  plaintiff  in  error,  cited  j 
Qvil  Code,  §§3675,  par.  1,5204;  9  Ga.  156  i  49  6a,  518;  14  Ga. 
434,  435;  63  Ga.  102;  68  Ga.  475;  7  Am.  &  Eng.  Enc.  L  (1st 
ed.)  91 ;  15  Am.  &  Eng.  Enc.  L.  (1st  ed.)  793 ;  7  Cranch,  218  ;  Ab- 
bolt's  Trial  Ev.  (2d  ed.)  361 ;  1  Gr.  Ev.  (15th  ed.)  §§  275-284. 

N'.  L.  HutchinSy  A.  J.  Grifin,  and  H.  H.  Dean,  contra. 

Little,  J.  The  contention  of  the  plaintiffs  in  the  court  Jjelow  was, 
that  Carter  held  title  as  security  to  the  land  in  question,  for  the 
amount  paid  by  him  to  the  loan  company,  and  for  his  own  origi- 
nal debt,  and  that  the  rents  and  profits  of  the  land  had  been  sufS- 
dent  to  pay  these  amoimts ;  while  Carter  contended  that,  by  a  pa- 
rol agreement  between  himself  and  Griffin,  the  absolute  title  was 
vested  in  him  in  consideration  of  a  settlement  of  the  amounts  due 
to  him  by  Griffin,  and  his  payment  to  the  latter  of  the  sum  of  two 
hundred  and  thirty-five  dollars;  and  that  this  agreement  was  inde- 
pendent of  the  written  contract  in  evidence.  The  jury  returned 
a  verdict,  imder  the  charge  of  the  court,  that  the  land  be  sold,  and, 
after  payment  of  costs,  that  Carter  be  paid  a  given  sum  of  money 
and  the  remainder  divided  among  the  plaintiffs.  We  do  not  find 
it  necessary  to  separately  consider  each  of  the  groimds  set  out  in 
the  motion  for  a  new  trial;  and,  as  the  case  goes  back  for  another 
hearing,  we  place  our  judgment  of  reversal  on  those  grounds  which 
we  deem  necessary  to  be  considered,  in  view  of  such  other  trial. 

1.  Among  other  errors  assigned  in  the  grounds  of  the  motion  are 
Ae  following :  The  court  charged  the  jury,  "  If  you  believe  that 
these  parties  got  together  before  this  and  spoke  about  selling  the 
land,  conveying  title  into  Mr.  Carter,  I  charge  you  that  you  could 
not  consider  this  at  all  except  by  this  writing,  because  this  vmting 
does  say  that  Mr.  Griffin  had  conveyed  that  land  to  Mr.  Carter  by 
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deed  dated  March  13,  1893;  and  if  he  conveyed  it  at  any  other 
time,  it  would  be  in  conflict  with  that  writing,  and  can  not  be  con- 
sidered by  you  as  testimony  in  this  case."  The  judge  refused,  ou 
proper  requests,  to  give  the  following  charges  to  the  jury :  (a) 
"  If  you  find  from  the  evidence  that  the  defendant,  S.  S.  Carter, 
held  R  deed  to  the  land  in  dispute,  under  a  deed  from  Asa  L  Grif- 
fin, the  ancestor  of  plaintiffs,  and  said  Asa  L  Griffin  held  from 
Carter  a  bond  for  titles  to  reconvey  the  same  land  upon  the  pay- 
ment of  certain  amoimts  due  from  Griffin  to  Carter,  said  Griffin 
would  have  had  the  right  to  pay  the  amount  called  for  in  the  bond 
and  demand  a  deed  to  the  same  from  Carter.  But  if  said  Griffin, 
for  a  valuable  consideration,  surrendered  the  bond  for  title  to  Carter, 
to  be  canceled,  this  of  itself,  without  any  formal  deed  from  Griffin 
to  Carter,  vested  the  entire  title  to  the  land  in  Carter."  (h)  "  If 
you  find  from  the  evidence  that  while  Griffin  held  the  aforesaid 
bond  for  title  he,  the  said  Griffin,  agreed,  in  consideration  of  the 
extinguishment  of  his  debt  to  Carter  and  the  payment  of  $235  in 
money,  he  would  give  up  or  surrender  the  land  to  Carter,  and  you 
further  find  that  said  debts  were  extinguished  or  canceled  and  said 
money  paid  to  Griffin  and  accepted  by  Griffin  in  pursuance  of  such 
agreement,  then  I  charge  you  that  this  would  put  the  entire  title 
in  Carter,  and  Carter  would  then  have  had  the  right  to  the  posses- 
sion, although  no  formal  deed,  or  deed  of  any  kind,  was  made  by 
Griffin  to  Carter."  The  court  also  ruled  out  certain  evidence  for 
the  plaintiffs,  to  the  following  effect :  "The  notes  and  bond  for  titles 
were  to  be  canceled  and  delivered  that  day  and  done  away  with, 
the  way  they  expressed  it,  so  that  Mr.  Griffin  no  longer  owed  Mr. 
Carter  any  debt,  but  that  Mr.  Carter  owned  the  land;  that  was 
what  they  done  and  said." 

It  is  evident  that  the  charge  of  the  court  which  is  objected  to, 
the  refusal  of  the  requests  to  charge,  and  the  exclusion  of  the  evi- 
dence sought  to  be  introduced,  were  based  upon  the  theory  that  by 
the  written  contract  in  evidence  the  agreements  of  the  parties  must 
be  determined,  and  that  to  have  given  the  charges  requested,  or  to 
have  admitted  the  evidence  referred  to,  would  have  been,  in  l^al 
effect,  a  ruling  under  which  the  terms  of  a  written  contract  might 
be  added  to,  altered,  or  varied  by  parol  evidence.  Recognizing,  of 
course,  the  correctness  of  the  proposition  that  this  can  not  be  done, 
we  are  yet  of  the  opinion  that  the  court  erred  in  the  charge  given, 
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in  the  refusals  to  charge  as  requested,  and  in  the  rejection  of  the 
offered  evidence ;  because,  under  the  uncontested  facts  of  the  case, 
DO  such  result  wo\ild  have  been  brought  about  by  a  different  ruling. 
The  written  contract  speaks  for  itself,  and  by  its  terms  the  rights 
of  the  parties  in  relation  to  the  subject-matter  therein  contained 
are  to  be  determined.  Construing  it,  we  find  that  on  the  24th  day 
of  May,  1895,  Carter  agreed  to  rent  to  Griflfin  the  land  which  is  in 
dispute,  which  land  the  contract  declares  had  been  conveyed  by 
Griffin  to  Carter  on  the  13th  of  March,  1893.  The  rental  price, 
by  agreement,  was  $131.27,  and  the  time  agreed  on  was  the  year 
1895.  In  addition  to  this  agreement  to  rent,  it  was  further  stip- 
dated  that  if,  on  or  before  December  25,  1895  (time  being  ex- 
pressly made  of  the  essence  of  the  contract).  Griffin  should  pay  to 
Carter  the  sum  of  $2,657.41,  in  addition  to  the  rent  before  stipu- 
lated, then  Carter  by  his  quitclaim  deed  should  convey  the  title  to 
the  land  to  Griffin,  his  heirs  or  assigns;  and  that  if  Griffin  failed  to 
pay  this  amount  for  rent,  and  the  $2,657.41,  on  or  before  Decem- 
ber 25,  Carter  should  have  the  right  to  collect  the  note  for  rent, 
and  enter  and  take  possession  of  the  land ;  and  Griffin  stipulated 
that  he  would,  in  the  event  of  his  failure  to  so  pay,  deliver  posses- 
sion of  the  land  to  Carter,  his  heirs  or  assigns.  These  are  practi- 
caDythe  only  stipulations  of  the  written  contract;  and  in  legal 
effect  it  is  nothing  more  than  an  agreement  for  rent,  with  a  priv- 
ilege to  Griffin  to  purchase  the  land  within  a  given  time,  upon  the 
payment  of  a  specified  sum  of  money.  Thus  construed,  it  is  ap- 
parent that  the  refusal  of  the  court  to  allow  the  jury  to  consider 
any  agreements  in  relation  to  the  extinguishment  of  Griffin's  fur- 
ther claim  to  the  land,  or  any  prior  agreements  founded  on  a  val- 
uable consideration,  by  which  Griffin  agreed  that  the  absolute  title 
should  be  vested  in  Carter,  as  well  as  evidence  that  the  parties 
agreed  in  parol  that  the  notes  and  bond  for  titles  should  be  can- 
celed and  marked  paid,  and  that  Griffin  no  longer  owed  Carter  any 
debt,  but  that  Carter  owned  the  land,  was  erroneous.  In  the  case 
of  McCadcUl  v.  Lathropy  63  Oa,  96,  it  was  ruled  by  this  court  that 
parol  evidence  of  the  settlement  and  of  the  terms  thereof,  and  of 
the  intention  of  the  parties  in  canceling  a  bond  and  extinguishing 
an  indebtedness  and  leaving  a  deed  to  stand,  was  admissible,  it  not 
appearing  that  any  written  memorial  of  these  matters  existed.  In 
delivering  the  opinion  in  that  case  Mr.  Justice  Bleckley  said :  "  No 
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law  that  we  are  aware  of  requires  such  an  agreement  to  be  in 
writing."  In  the  case  of  Jones  v.  Bvllardy  68  Oa,  472,  it  was  ex- 
pressly ruled,  that  where  a  deed  had  been  made  to  secure  the  pay- 
ment of  a  usurious  debt,  and  a  bond  to  reconvey  was  given,  and 
afterwards  the  parties  came  together  and  the  debtor  surrendered  the 
land  absolutely  to  the  creditor  in  payment  of  the  debt,  it  being 
agreed  that  the  bond  should  be  delivered  up  and  canceled,  the  title 
became  fixed  in  the  creditor  and  the  debtor  could  not  afterwards 
recover  the  land,  though  the  bond  may  not,  in  fact,  have  been  sur- 
rendered and  canceled. 

Therefore  the  fact  that  the  agreement  which  Garter  cont^ids  was 
made  and  executed  was  not  in  writing  does  not  affect  its  validity, 
if  in  fact  the  parties  assented  to  and  executed  it.  The  written  con- 
tract, as  we  have  seen,  deals  only  with  the  rent  of  the  land,  and 
the  option  for  its  purchase  at  a  given  date.  It  impliedly  recc^- 
nizes  Carter  to  be  the  owner  of  the  land.  The  evidence  which  was 
excluded,  and  the  facts  which  were  supported  by  evidence  that 
the  defendant  sought,  by  his  requests,  to  have  considered  by  the 
jury,  were  entirely  consistent  with  the  terms  of  the  written  con- 
tract. If  it  be  true,  as  defendant  contended,  that  he  and  Griffin 
had  agreed  that  on  the  surrender  to  Griffin  of  the  evidence  of  his 
indebtedness,  and  the  vacation  of  the  obligation  of  the  bond  for  titles, 
and  the  payment  of  an  additional  sum  of  money,  absolute  title 
should  thereafter  be  vested  in  Carter,  it  is  manifest  that  the  writing 
which  was  made  between  them  was  not  intended  to  speak  the  whole 
contract.  It  is  a  well-recognized  principle  of  law  that  parol  evi- 
dence is  admissible  to  prove  other  portions  of  a  contract  which  are 
not  inconsistent  with  the  writing,  when  such  writing  does  not  pur- 
port to  contain  all  the  stipulations  of  the  contract.  As  we  have 
seen,  a  contract  such  as  it  was  contended  was  made  may  be  in  pa- 
rol, and  even  if  it  be  insisted  that  it  was  the  intention  of  the  par- 
ties to  put  the  whole  contract  in  the  writing,  when  it  is  shown  that 
any  part  of  the  contract  was  omitted  from  the  writing,  parol  evi- 
dence may  supply  that  portion,  provided  it  is  not  inconsistent  with 
what  has  been  written.  Douglass  v.  Bunn,  110  Ga.  159.  In  this 
case  the  right  of  Carter  to  prove  that  he  entered  into  a  parol  con- 
tract with  Griffin,  for  a  valuable  consideration,  by  the  terms  of 
which  the  latter  should  yield  all  further  claim  to  the  land,  and  ab- 
solute title  be  vested  in  the  former — since  such  a  contract  is  not 
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inconsistent  with  the  written  contract  for  rent  with  option  of 
pforchase — is  clear ;  and  if  the  execution  of  such  a  contract  by  the 
parties  is  established,  its  effect  would  be  to  vest  in  Carter  the  ab- 
solute title  for  which  he  contracted;  and  a  ruling  which  tended  to 
exclude  consideration  of  such  facts  was  erroneous.  The  terms  of 
the  written  contract — or  the  written  part  of  the  contract,  as  the 
case  may  be — are  plain  and  entitled  to  be  enforced  as  written. 
But  that  agreement  is  not  exclusive  of  proof  of  other  distinct  agree- 
ments which  the  parties  may  have  made  in  relation  to  the  land. 
The  rule  of  evidence  which  favors  contracts  which  are  in  writing 
excludes  parol  stipulations  relating  to  the  subject-matter  of  the 
contract,  which  add  to,  vary,  or  qualify  the  terms  as  written ;  but  a 
contract  which  is  consistent  with  these  terms  and  of  independent 
nature,  when  the  writing  does  not,  expressly  or  by  implication,  un- 
dertake to  deal  with  any  of  its  terms,  may  be  set  up  and  proved 
by  parol  evidence.  The  question  whether  the  parol  contract  was 
made  is  one  for  the  jury.  In  our  judgment  the  court  erred  in  the 
charge  complained  of,  in  his  refusals  to  charge,  and  in  the  exclu- 
sion of  the  evidence  to  which  reference  has  been  made  above. 
Judgntent  reversed.     All  the  JtLstices  concurring. 


SOUTHERN  RAILWAY  COMPANY  v,  JOHNSON.  J}J  »g| 

1.  Under  the  statutes  of  this  State,  a  railroad  company  is  liable  for  injuries  to 
the  person  of  an  employee  by  the  negligence  or  misconduct  of  other  employ- 
ees of  the  company,  without  negligence  on  his  part,  whether  such  injuries  are 
connected  with  the  running  of  trains  or  not.  Under  this  rule  of  law  the 
declaration  in  the  present  case  set  forth  a  cause  of  action,  which  was  sup- 
ported by  evidence ;  and  therefore  the  trial  judge  did  not  err  in  refusing, 
upon  motion  of  the  defendant,  to  dismiss  the  plaintiff's  petition  as  failing  to 
set  forth  a  cause  of  action  ;  nor  in  refusing  to  grant  a  nonsuit. 

2.  The  trial  judge  did  not  err  in  refusing  to  grant  a  new  trial. 

Argued  November  11,  — Decided  December  11, 1901. 

Action  for  damages.  Before  Judge  Janes.  Haralson  superior 
court     July  16,  1901. 

The  petition  alleged,  in  substance :  Plaintiff  was  engaged  with 
a  number  of  other  persons  in  working  for  the  defendant  as  a  track- 
hand  on  its  railroad ;  and  in  order  that  some  of  the  ties  on  which 
the  rails  of  the  track  were  laid,  and  which  had  become  decayed, 
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could  be  removed  aud  new  ties  substituted,  it  became  necessary  and 
was  their  duty  to  dig  up  dirt,  stone,  and  slag,  which  had  been 
placed  between  the  ties  for  the  purpose  of  keeping  the  ties  in  posi- 
tion. The  rails  extended  about  four  inches  above  the  surface  of  the 
ties  and  the  road-bed ;  and  in  order  to  perform  this  work  properly  and 
safely  it  was  necessary  that  none  of  the  stone  or  slag  should  be  left 
projecting  above  the  rails ;  and  it  was  the  duty  of  the  track-hands, 
in  digging  up  the  stone  or  slag,  to  keep  it  leveled  below  the  top  of  the 
rails  and  below  the  pilot  and  other  parts  of  the  engines  passing  over 
the  track,  so  as  to  prevent  the  engines  and  the  pilot  from  coming 
in  contact  with  and  knocking  the  stone  and  slag  off  the  track. 
A  train  of  the  defendant,  running  at  a  high  rate  of  speed,  came  along 
over  the  track,  and  just  before  it  got  to  the  place  where  the  work 
was  being  done,  plaintiff  and  the  other  track-hands  left  the  track, 
and  he  stood  off  at  the  usual,  safe,  and  proper  distance  from  the  track 
until  the  train  had  passed  him.  Before  the  train  came  along,  some 
of  the  other  of  the  defendant's  servants  engaged  in  digging  up  the 
stone  and  slag  had  carelessly  and  negligently  made  and  left  on  the 
track  and  between  the  rails  a  pile  of  it  so  high  that  the  pilot  or 
other  parts  of  the  engine  struck  it,  and  hurled  a  large,  heavy  piece 
of  slag  with  great  force  towards  and  against  plaintiflf's  left  leg,  in- 
juring him  ill  a  manner  described,  and  causing  him  damage  in  a 
sum  stated.  Plaintiff  in  performing  his  work  did  it  catrftffly,8afely,. 
and  properly,  and  in  receiving  the  injuries  complained  of  was 
wholly  without  fault. 

At  the  trial  the  defendant  moved  to  dismiss  the  petition,  because 
it  did  not  set  forth  a  cause  of  action ;  and  the  motion  was  over- 
ruled. According  to  the  plaintiflf *s  testimony,  he  was  standing  at 
a  distance  of  twelve  feet  from  defendant's  railroad-track  when  a 
train,  moving  at  the  rate  of  forty  miles  an  hour, passed  on  the  track; 
and  just  as  the  engine  was  passing  he  felt  a  piece  of  slag  strike  bis 
left  leg,  below  the  knee.  The  slag  was  about  four  inches  in  size,  and 
came  from  the  engine,  off  the  track.  About  fifteen  minutes  after 
he  was  struck  he  got  a  stick  and  hopped  to  the  track,  and  saw  where 
it  looked  as  if  the  pilot  of  the  engine  had  plowed  into  the  slag. 
He  and  other  men  in  the  employment  of  the  defendant  as  track- 
hands  had  been  working  on  the  track,  picking  and  cleaning  out  be- 
tween the  ties,  preparatory  to  putting  in  new  ties ;  and  some  of  the 
other  hands  were  working  at  that  place  just  before  the  train  passed* 
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The  train  was  going  eastward.  Just  before  it  came  he  was  at  work 
on  the  track  ahead  of  all  the  rest  of  the  hands  and  east  of  them. 
He  had  been  working  back  of  them  —  west  of  them,  and  then  went 
ahead  of  them,  and  had  not  dug  any  slag  at  that  place,  but  was  just 
fixing  to  work,  when  the  train  ran  up  there.  The  place  where  the 
dag  looked  as  if  it  had  been  plowed  up  was  ten  or  fifteen  feet  west 
of  that  point.  When  he  moved  up  he  left  the  track  smooth  and 
dean,  where  he  had  been  working,  and  did  not  leave  any  slag  on 
it  He  walked  by  where  the  other  hands  were  digging,  and  by  the 
time  he  walked  by  the  train  ran  up.  It  was  coming  around  a  curve 
Dear  that  point  when  he  first  heard  it.  He  had  gone  as  far  as  he 
could  from  the  track  before  the  train  passed.  Some  of  the  slag 
flew  all  round  him.  The  piece  that  struck  his  leg  made  a'hole 
in  the  bone.  The  wound  was  very  painful,  and  he  was  laid  up  for 
several  months  as  a  result  of  the  injury.  A  physician  testified  that 
he  will  perhaps  have  a  sore  leg  as  long  as  he  lives. 

At  the  conclusion  of  the  testimony  for  the  plaintiff,  the  defend- 
ant moved  for  a  nonsuit;  and  the  motion  was  overruled.  The  de- 
fendant introduced  evidence  contradictory,  in  various  respects,  of 
that  introduced  by  the  plaintiff,  and  tending  to  show  that  it  had  not 
b^n  negligent  in  the  manner  aUeged.  There  was  a  verdict  for 
$200  against  the  defendant.  It  moved  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  the  evidence. 
To  the  overruling  of  this  motion,  and  to  each  of  the  previous  rul- 
ings, exception  was  taken. 

H.  M,  Dorsey^  Head  &  Head,  F.  E,  Callaway,  and  J.  H  Leavitt, 
for  plaintiff  in  error.      U,  G.  Brock  and  J.  M.  McBHdty  contra. 

Little,  J.  We  are  of  the  opinion  that  the  petition  set  out  a 
good  cause  of  action,  and  that  it  was  sufficiently  supported  by  the 
evidence;  and  the  conclusion  foUows  that  the  trial  judge  commit- 
ted no  error  in  refusing  to  dismiss  the  petition,  and  in  overruling 
the  motion  to  nonsuit.  Our  Civil  Code,  §  2323,  in  declaring  the 
law  of  the  liability  of  railroad  companies  for  injuries  to  persons  or 
property,  provides  that  if  the  person  injured  is  himself  an  employee 
of  the  company,  and  the  damage  was  caused  by  another  employee, 
and  without  fault  on  the  part  of  the  person  injured,  his  employ- 
ment shall  be  no  bar  to  recovery.  In  the  case  of  Georgia  Bail- 
food  Co.  V.  Miller,  90  Ga,  571,  and  in  numerous  other  cases  not 
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necessary  to  cite,  this  court  ruled  expressly  that  a  railroad  compauy 
is  liable  for  injuries  to  the  person  of  an  employee  occasioned  by  the 
negligence  or  misconduct  of  other  employees  of  the  company.  It 
is  contended  that  the  injury  to  the  defendant  in  error,  occasioned 
as  it  was,  creates  no  liability  on  the  part  of  the  railroad  company ; 
that  the  defendant  in  error,  by  his  employment,  assumed  the  risk 
of  such  injuries.  We  think  not.  The  petition  alleged  and  the 
proof  showed  that  the  defendant  in  error,  at  the  time  the  injuries 
were  sustained,  was  not  at  fault.  The  defective  work  which  was 
the  cause  of  the  injury  was  not  his,  but  was  done  by  others,  at 
practically  another  place.  The  risks  which  an  employee  of  a  rail- 
road company  necessarily  assumes  as  incident  to  his  occupation  are 
not  those  which  are  occasioned  by  the  incompetence  or  n^ligence 
of  other  employees.  On  the  contrary,  as  is  seen  above,  the  com- 
pany is  liable  to  an  employee  who  without  fault  is  injured  by  the 
careless  or  n^ligent  act  of  another  employee.  Nor  can  it  be  said, 
imder  the  evidence,  that  the  injury  was  occasioned  by  a  mere  acci- 
dent ;  for  if  the  slag  had  been  properly  laid  on  the  road-bed  by  the 
other  employees  engaged  in  that  business,  it  would  not  have  been 
thrown  from  the  track,  nor  the  defendant  in  error  injured.  The 
evidence,  in  our  opinion,  fjdls  to  disclose  that  the  person  injured 
did  not  exercise  ordinary  care  in  protecting  himself  from  injury. 
He  certainly  went  to  a  point  which  would  have  been  safe,  in  get- 
ting out  of  the  way  of  the  approaching  train,  had  it  not  been  that 
the  slag  had  been  left  too  high  on  the  road-bed.  He  had  no  cause 
to  expect  that  the  slag  had  been  improperly  placed,  and  was  not, 
therefore,  imder  obligation  to  seek  a  place  of  safety  against  that 
contingency. 

It  was  urged  by  the  plaintiff  in  error  that  the  case  of  Clardy  v. 
SoiUhem  JBy.  Co,,  112  Ga.  37,  in  principle,  controls  this  case.  We 
think  not.  In  the  Clardy  case  the  plaintiff  was  a  pedestrian  who 
at  most  had  a  license  fo  use  the  right  of  way  of  the  railroad  com- 
pany as  a  foot-path.  While  thus  using  the  right  of  way  he  was 
injured  by  a  stone  which  was  dislodged  from  the  road-bed  and 
hurled  against  him  by  a  passing  train.  This  stone  was  a  part  of 
the  ballast  of  the  track,  and  was  dislodged  from  its  place  and 
thrown  against  the  plaintiff  by  the  moving  train.  The  principle 
in  that  case,  however,  is  different  from  the  one  which  should  govern 
this.     It  was  claimed  there  that  the  railroad  company  owed  him 
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the  duty  of  placing  the  material  used  in  ballasting  its  track  so  that 
it  would  not  be  thrown  against  him  while  using  the  right  of  way 
as  a  foot-pat^.    While  the  court  in  that  case  said  that  the  dislodg- 
ment  of  the  stone  was  a  mere  casualty,  it  was  so  because  it  did  not 
appear  that  the  stone  had  been  improperly  placed  in  the  first  instance ; 
as  an  evidence  of  which  it  was  shown  that  other  trains  had  passed 
over  that  spot  without  dislodging  it  from  its  place.     On  the  fur- 
ther question  of  the  liability  of  the  company  to  a  licensee,  for  such 
an  injury,  it  was  ruled  that  one  who  uses  the  railroad  right  of 
way  as  a  foot-path  is  chargeable  with  knowledge  of  the  use  which 
the  company  ordinarily  makes  of  its  property  of  this  kind,  and  nec- 
essarily takes  the  risk  of  casualties  occasioned  by  such  use.      In 
the  present  case  the  defendant  in  error  was  not  a  mere  licensee. 
He  was  an  employee,  and  was  exactly  where  he  should  have  been 
at  the  time  he  was  injured.     Not  only  so,  but  the  slag  which  was 
thrown  from  the  track  and  struck  him  had  been  improperly  placed 
by  other  employees.     The  evidence  does  not  show  that  other  trains 
had  passed  over  the  road-bed  at  that  point  subsequent  to  the  placing 
of  the  slag  in   the  condition  it  was  at  the  time  the  injury  was 
caused,  and  it  clearly  appears  that  had  this  slag  been  properly 
placed  no  portion  of  it  would  have  been  thrown  from  the  track. 
In  the  Clardy  case  it  was  a  casualty  when  a  rock  which  formed 
part  of  the  ballast  of  the  road-bed  was  dislodged  and  thrown  against 
the  passer-by,  when  no  fault  appeared  on  the  part  of  the  company 
in  the  construction  of  its  road-bed,  and  when  other  trains  had  re- 
peatedly gone  over  the  same  part  of  the  road  without  bringing 
about  such  a  result.     The  facts  of  the  present  case,  however,  show 
that  the  injury  resulted  from  the  improper  work  of  certain  em- 
ployees of  the  company  in  placing  the  slag.     If  it  had  been  prop- 
erly placed  and  other  trains  had  passed  the  spot  without  dislodg- 
ing it,  a  question  similar  to  that  in  the  Clardy  case  would  have 
been  presented.     But  inasmuch  as  it  sufficiently  appears  that  the 
injury  was  occasioned  because  of  the  defective  work  of  other  em- 
ployees, and  that  the  plaintiff  was  injured  as  the  consequence  of 
that  improper  work,  and  that  he  himself  was  not  in  fault,  he  was 
Qititled  to  recover. 

Judgment  afftifrved.     All  the  Justices  concurring. 


Digitized  by  VjOOQIC 


334  OCTOBER  TERM,  1901.  (114 


BURGH  et  al  v.  POPE. 

,        1.  Where  a  promisBory  note  is  traded  before  maturity  to  one  who  hae  no  knowl- 
|di27   1431  edge  of  any  defect  in  the  consideration  thereof,  a  subsequent  taker  from  him 

is  protected  against  the  defense  of  failure  of  consideration. 
2.  Under  section  3702  of  the  Ciyil  Code,  in  order  for  an  alteration  in  a  promis- 
sory note  to  defeat  recovery  thereon,  it  is  not  sufficient  that  the  alteration  be 
material ;  it  must  also  be  intentional,  and  made  by  one  claiming  under  the 
note,  with  intent  to  defraud. 

Argued  NoTember  90,  —  Decided  December  U,  190L 

Complaint.  Before  Judge  Hart.  Laurens  superior  court 
January  30,  1901. 

Felder  &  Bauntree,  A,  JT.  Davis,  Akerman  &  Akerman,  and 
W,  M,  Morrison,  for  plaintiffs  in  error:  The  alteration  in  the  note 
was  material :  30  Oa.  129;  64  Oa.  221 ;  91  Oa.  827 ;  100  Ga.  136 ; 
DtuUey,  243;  3  Band.  Com.  Pap.  §1750;  60  Iowa,  65;  45  Wis. 
373  ;  56  N.  Y.  22;  100  Mass.  376;  1  Allen,  561.  The  burden  was 
on  the  plaintiff  to  explain  the  alteration :  36  Ga.  479 ;  98  Ga.  472 ; 
1  Gr.  Ev.  §  564  et  seq.;  Clark,  Con.  686,  §  284.  The  intention  to 
defraud  should  have  been  left  to  the  jury:  75  Ga.  373,  and  cases 
above  cited.  Notice  on  face  of  paper:  69  Ga.  355.  Transfer  after 
maturity,  notice  presumed:  1  Ga.  407;  15  Ga.  253;  25  Ga.  560. 
Altered  note  void  even  in  bands  of  bona  fide  holder:  3  Band.  Com. 
Pap.  §§1777,  1888.     As  to  sufficiency  of  plea:  76  Ga.  629. 

A.  F.  Daley,  J.  K.  Hines,  and  Ira  S.  Chappdl,  contra:  The  plea 
was  insufficient:  QvU  Code,  §3702;  91  Ga.  827;  103  Ga.  604; 
109  Ga.  182.  The  alteration  was  not  material,  because  the  liabil- 
ity of  the  defendants  was  not  increased  or  changed  by  it:  75  Ga. 
374;  2  Am.  &  Eng.  Enc.  L.  (2d  ed.)  185.  There  is  no  evidence  as 
to  when  the  alteration  was  made,  or  who  made  it ;  there  is  evidence 
that  the  present  payee  is  not  responsible  for  it,  and  has  gained  no 
benefit  under  it.  The  court  was  right  in  directing  a  verdict:  65 
Mich.  212;  2  Car.  &  P.  368;  81  Me.  44;  Benj.  Chalm.  Dig.  art. 
247. 

Lewis,  J.  This  was  a  suit  by  C.  S.  Pope  against  J.  R,  G.  A.,  and 
M.  D.  Burch,  upon  three  promissory  notes  signed  by  them,  payable 
to  J.  A.  Fretwell  or  bearer,  indorsed  by  Fretwell  to  Pope,  by  Pope 
to  Daniel,  and  by  Daniel  back  to  Pope.  The  defendants  filed  a 
plea  in  which  they  admitted  that  they  had  executed  three  notes 
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of  the  dates  and  amounts  allt^ed  in  the  petition,  but  claimed  that 
the  notes  so  executed  were  made  payable  to  "  J.  A.  Fretwell  or 
order,"  and  that,  after  delivery  of  the  notes,  Fretwell  fraudulently 
altered  them  by  striking  therefrom  the  word  "  order,"  and  inserting 
in  its  place  the  word  **  bearer,"  intending  thereby  to  enlarge  the 
negotiability  of  the  notes ;  and  that  Pope  and  Daniel  each  in  turn 
took  the  notes  with  notice  of  the  fraudulent  alteration.  They  also 
set  up  in  their  answer  that  the  consideration  of  the  notes  had  wholly 
6uled,  and  was  ill^al ;  and  that  the  transfer  from  Pope  to  Daniel  and 
from  Daniel  back  to  Pope  was  made  long  after  the  maturity  of  the 
notes,  and  with  notice  of  all  the  defenses  thereto.  A  general  de- 
murrer to  the  plea  was  filed,  which  was  sustained  as  to  that  por- 
tion which  set  up  failure  of  consideration  and  the  knowledge  of 
Pope  and  Daniel  of  the  defenses  to  the  notes  at  the  time  of  the 
transfers  to  which  reference  has  been  made.  The  demurrer  was 
overruled  as  to  the  remainder  of  the  answer.  The  case  went  to  trial, 
and  at  the  conclusion  of  the  evidence  the  court  directed  a  verdict 
in  favor  of  the  plaintiff  for  the  full  amount  sued  for.  To  this  ruling, 
and  to  the  ruling  of  the  court  sustaining  the  demurrer  to  a  part 
of  their  answer,  the  defendants  excepted. 

1.  There  was  no  error  in  striking  that  portion  of  the  plea  which 
set  up  failure  of  consideration ;  for  it  is  nowhere  alleged  that,  at 
the  time  of  taking  the  notes  from  Fretwell,  Pope  had  any  notice  of 
any  such  defect  in  them.  Of  course  this  defense  -could  not  avjiil 
the  defendants  as  against  an  innocent  purchaser,  and  the  knowl- 
edge of  Pope,  if  acquired  subsequently  to  the  indorsement  of  the 
notes  to  liim  by  Fretwell,  would  in  no  way  affect  his  right  to  recover 
thereon.  It  appears  that  the  transfer  of  the  notes  from  Fretwell 
to  Pope  was  made  only  a  few  days  after  the  notes  were  signed,  and 
long  before  their  maturity,  while  the  knowledge  sought  to  be  brought 
home  to  Pope  in  the  portion  of  the  plea  which  was  stricken  on  de- 
murrer related  to  "  the  time  of  said  last  indorsement  and  transfer," 
which,  it  was  alleged  by  the  defendants,  was  "long  after  the  matu- 
rity of  said  notes." 

2.  It  nowhere  distinctly  appears  from  the  evidence  when  or  by 
whom  the  alleged  alteration  was  made  in  the  notes.  Fretwell,  it 
seems,  had  left  for  parts  unknown  before  the  trial  of  the  case, — at 
all  events,  his  testimony  does  not  appear  in  the  record.  Two  of 
the  brothers  who  signed  the  notes  testified  that,  when  they  signed. 


Digitized  by  VjOOQIC 


336  BURCH  V.  POPE.  (114 

the  notes  were  payable  to  J.  A.  Fretwell  or  order,  and  that  the 
change  of  the  word  "order"  to  "bearer"  was  made  without  their 
knowledge  or  consent.  The  third  brother  was  not  introduced  as  a 
witness.  A  witness  who  had  contemplated  buying  the  notes  be- 
fore they  were  transferred  to  Pope  the  first  time  testified  that  they 
were  then  payable  to  Fretwell  "  or  bearer."  Pope  swore  that  they 
were  so  payable  when  he  first  got  possession  of  them.  There  is  no 
evidence  in  the  record  of  any  intention  to  defraud  the  makers  of 
the  notes,  and  it  appears  that  each  of  the  notes  was  duly  indorsed 
by  Fretwell:  "For  value  received,  I  hereby  sell  and  transfer  the 
within  note  to  C.  S.  Pope,  without  recourse  on  me ;"  a  circumstance 
which  certainly  tends  strongly  to  n^ative  the  idea  of  a  fraudulent 
intent  to  enlarge  the  negotiability  of  the  notes.  "If  a  written 
contract  be  altered  intentionally,  and  in  a  material  part  thereof,  by 
a  person  claiming  a  benefit  under  it,  with  intent  to  defraud  the 
other  party,  such  alteration  voids  the  whole  contract,  at  the  option 
of  the  other  party.  If  the  alteration  be  unintentional,  or  by  mis- 
take, or  in  an  immaterial  matter,  or  not  with  intent  to  defraud,  if 
the  contract  as  originally  executed  can  be  discovered  and  is  still 
capable  of  execution,  it  will  be  enforced  by  the  court."  Civil  Code, 
§  3702.  In  the  case  of  Hotel  Lanier  Co,  v.  Johnson,  103  Ga,  604, 
where  it  was  alleged,  in  defense  to  a  suit  on  promissory  notes,  that 
the  words  "with  interest  at  six  per  cent,  per  annum"  had  been 
fraudulently  inserted  in  the  notes  after  they  were  signed.  Presiding 
Justice  Lumpkin  says:  "Under  section  3702  of  the  Civil  Code,  an 
alteration  in  a  promissory  note  will  not  discharge  the  maker  from 
all  Kability  thereon,  unless  the  same  be  material  and  made  by  a 
person  claiming  a  benefit  under  the  note,  with  intent  to  defraud." 
It  seems,  therefore,  that  under  our  law,  in  order  for  an  alteration 
in  a  promissory  note  to  vitiate  the  note,  the  following  elements 
must  unite:  the  alteration  must  be  intentional;  it  must  be  mate- 
rial ;  it  must  be  made  by  one  claiming  a  benefit  imder  the  note ; 
and  it  must  be  made  with  intent  to  defraud.  The  trend  of  author- 
ity outside  of  Georgia  is  to  the  effect  that,  as  a  general  proposition, 
the  alteration  of  the  word  "  order  "  in  a  promissory  note  to  make  it 
read  "bearer"  is  a  material  alteration,  which  will  defeat  recovery 
on  the  note.  See  Dan.  Neg.  Inst.  §  1395;  3  Band.  Com.  Pap. 
§  1750,  and  numerous  authorities  cited.  But,  as  we  have  seen,  the 
materiality  of  the  alteration  will  not  a^ne,  in  Georgia,  vitiate  the 
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instrament.  In  the  present  case,  conceding  that  the  alleged  alter- 
ation was  material,  and  leaving  out  of  consideration  the  fact  that 
there  was  a  failure  to  bring  home  to  Pope  any  notice  of  the  alter- 
ation at  the  time  that  the  note  was  transferred  to  him  by  Fret  well, 
there  was  no  attempt  by  the  defendants  to  prove  that  the  altera- 
tion was  made  by  any  one  claiming  a  benefit  under  the  note,  or 
that  it  was  made  with  Intent  to  defraud.  It  follows  that  the  court 
did  not  err  in  directing  a  verdict  for  the  plaintiff. 

Judgment  ajjirmtd.     All  the  Justices  concurring. 


McCOOK  V.  CRAWFORD. 

1.  When  a  plaintiff  in  an  action  of  trespass  to  land  relies  npou  title  claimed  to 
have  been  acquired  by  prescription  growing  out  of  possession  for  seven 
yean  under  written  evidence  of  title,  it  is  essential  that  the  evidence  should 
flhow  that  the  plaintiff  had  such  possession  of  the  land,  for  the  time  required, 
as  to  make  the  same  so  notorious  as  to  attract  the  attention  of  adverse  claim- 
antB,  and  so  exclusive  as  to  prevent  actual  occupancy  by  another. 

2.  Continuous  use  and  occupancy  for  the  time  required  by  law  for  the  purpose 
of  range  for  cattle  and  hogs,  and  repeated  occupation  for  the  purpose  of  cut- 
ting timber,  will  not  alone  amount  to  actual  possession  of  lands,  within  the 
meaning  of  the  law  declaring  that  adverse  possessions  of  lands,  accompanied 
by  written  evidence  of  title,  for  seven  years  will  ripen  into  a  perfect  l^gal 
title.  And  this  is  true  though  the  lands  are  so  situated  as  to  be  unfit  for 
actual  physical  residence  and  unfit  for  cultivation,  and  suitable  only  for  the 
purposes  above  named. 

3.  When  a  petition  sets  forth  no  cause  of  action,  the  court  may  dismiss  the  same 
on  an  oral  moUou  by  the  defendant  at  the  trial. 

Argued  NoTember  21,— Decided  December  11, 1901. 

Equitable  petition.  Before  Judge  Hart.  Wilkinson  superior 
court.     April  1,  1901. 

Alien  &  Pottle  and  F,  Chambers,  for  plaintiff. 

/.  W.  Lindsey,  Hardeman,  Davis,  Turner  &  Jones,  for  defendant 

Cobb,  J.  The  plaintiff  sued  the  defendant  in  an  action  of  tres- 
pass, ailing  that  he  was  the  owner  and  in  possession  of  a  described 
parcel  of  land,  and  that  the  defendant  had  entered  thereon  and  was 
cutting  and  removing  timber  therefrom.  The  plaintiff  did  not  claim 
to  have  a  perfect  paper  title  to  the  property,  but  relied  upon  a  tax 
deed  as  color  of  title,  under  which  he  claimed  to  have  been  in  pos- 
Mssion  for  more  than  seven  years.     At  the  term  at  which  the  case 
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was  tried  the  plaintiflf  offered  an  amendment  to  his  petition,  de- 
scribing the  characteF  of  his  possession,  which  amendment  was  as 
follows:  "And  plaintiff  further  says  that  his  possession  of  said 
premises,  prior  to  any  possession  or  claim  of  possession  or  title 
thereto  by  defendant,  was  evidenced  by  his  continuous  use  and  oc- 
cupancy of  said  lands  for  the  purpose  of  range  for  cattle  and  hogs ; 
that  he  constantly  and  continuously  so  used  and  occupied  said 
premises  to  the  exclusion  of  all  other  persons,  except  with  his  con- 
sent; that  he  repeatedly  occupied  said  lands  by  himself  and  his 
agents  for  the  purpose  of  cutting  timber  for  different  purposes; 
that  said  lands,  being  on  the  swamp  of  the  Oconee  river,  were  un- 
fit for  actual,  physical  residence  thereon,  and  were  unfit  for  culti- 
vation ;  that  they  were  useful  and  valuable  only  for  the  purposes 
stated,  and  that  his  occupancy  thereof  and  possession  thereof  for 
said  purposes  was  as  complete  and  exclusive  as  was  possible."  This 
amendment  having  been  allowed,  the  defendant  made  an  oral  mo- 
tion to  dismiss  the  case  upon  the  ground  that  the  petition  set  forth 
no  cause  of  action.  This  motion  was  sustained,  and  the  plaintiff 
excepted. 

1,  2.  It  is  essential  to  a  recovery  by  the  plaintiff  in  an  action 
of  trespass  to  land  that  he  should  show  either  that  he  has  title  to 
the  land  or  that  he  is  in  actual  possession  thereof.  AuU  v.  Meager^ 
112  6a.  148;  Clower  v.  Maynard,  112  Ga,  340.  The  plaintiff  in 
the  present  case  relied  upon  title  which  he  claimed  to  have  ac- 
quired by  actual  possession  for  more  than  seven  years,  under  writ- 
ten evidence  of  title.  It  is  to  be  determined,  therefore,  whether, 
under  the  allegations  of  the  amendment  to  the  petition  above  set 
forth,  the  plaintiff  was  in  such  actual  possession  of  the  property 
described  as  that  after  the  lapse  of  seven  years  such  possession 
would,  with  the  written  evidence  of  title  which  he  had,  ripen  into 
a  perfect  title  to  the  property.  The  code  declares :  "Actual  pos- 
session of  lands  is  evidenced  by  in  closure,  cultivation,  or  any  use 
and  occupation  thereof  which  is  so  notorious  as  to  attract  the  at- 
tention of  every  adverse  claimant,  and  so  exclusive  as  to  prevent 
actual  occupation  by  another."  Civil  Code,  §  3585.  To  acquire  a 
title  by  prescription  it  is  necessary  to  have,  for  the  time  required 
by  law,  such  a  possession  as  is  defined  in  the  foregoing  section  of 
the  code.  The  land  being  uninclosed  and  unimproved  and  not  un- 
der cultivation,  were  the  acts  of  ownership  set  forth  in  the  amend- 
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ment  to  the  plaintiff's  petition  of  such  a  character  as  to  attract  the 
attention  of   adverse  claimants  or  exclude  actual  occupancy  bj 
another  ?     That  the  plaintiff  repeatedly  occupied  the  lands  for  the 
purpose  of  cutting  timber,  and  continuously  used  the  same  for  the 
purpose  of  range  for  cattle  and  hogs,  would  not,  in  our  opinion,  be 
such  an  actual  possession  as  is  contemplated  by  the  code.     It  is 
argued,  however,  that  under  the  allegations  of  the  amendment  the 
land  in  question  was  unfit  for  actual  physical  occupancy  as  well  as 
for  cultivation,  and  that  its  only  value  consisted  in  its  use  for  the 
purposes  for  which  the  plaintiff  did  use  it,  and  that  therefore  he 
was  in  actual  possessicm  of  the  same  as  fully  as  the  nature  of  the 
property  would  admit  of.     All  this  may  be  true,  and  still  there  is 
no  reason  allied  why  the  property  could  not  be  in  some  manner 
inclosed  so  as  to  make  this  evidence  of  possession  notorious  and 
exclusive  within  the  meaning  of  the  code.     The  fact  that  the  land 
was  situated  in  a  swamp  of  a  river  would  not  necessarily  prevent 
it  from  being  inclosed  in  such  a  manner  as  to  attract  the  attention 
of  adverse  claimants ;  and  while  a  fence  erected  for  the  purpose  of 
inclosing  the  land  might  be  destroyed  or  washed  away  in  times  of 
high  water,  it  could  be  promptly  replaced  so  as  to  make  the  pos- 
session continuous  within  the  meaning  of  the  law.     That  it  would 
he  expensive  and  troublesome  tokeep  such  property  inclosed  would 
not  alter  the  law  in  reference  to  the  subject  of  what  amounts  to 
actual  possession,  but  would  be  simply  a  necessary  burden  to  be 
home  by  an  owner  of  property  q/  this  character.      But  let  it  be 
conceded,  for  the  sake  of  the  argument,  that  it  is  impossible  to  in- 
close the  land,  that  it  is  impossible  to  cultivate  the  land,  that  it  is 
impossible  to  put  the  same  to  any  use  or  occupy  it  in  any  manner 
which  would  be  so  notorious  as  to  attract  the  attention  of  adverse 
claimants ;  still  the  plaintiff  fails  to  make  a  case  by  his  allegations, 
for  the  reason  that,  if  this  state  of  affairs  exists,  title  to  the  prop- 
erty can  not  be  acquired  by  prescription,  because,  when  the  char- 
acter of  property  is  such  that  it  is  impossible  to  be  in  actual  pos- 
session thereof,  title  thereto  can  pass  from  one  to  another  only  by 
written  evidence  of  title. 

3.  When  the  defendant  demurred  ore  tenus  to  the  petition  at 
the  term  of  the  court  at  which  the  trial  was  had,  the  plaintiff  ob- 
jected to  the  court's  entertaining  the  demurrer,  upon  the  ground 
that  it  was  not  in  writing,  as  well  as  upon  the  ground  that  it  had  not 
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been  filed  at  the  first  term  of  the  case.  It  is  true  the  code  declares 
that  all  demurrers  shall  be  filed  at  the  first  term  (Civil  Code, 
§  5047) ;  and  that  a  rule  of  the  superior  court  provides  that  all  mat- 
ters appearing  on  the  face  of  the  declaration  or  process  that  would 
not  be  good  in  arrest  of  judgment  shall  be  taken  advantage  of  at 
the  first  term.  Rule  28,  Civil  Code,  §  5659.  But  the  code  also 
provides  that  all  defects  which  appear  on  the  face  of  the  pleadings 
may  be  taken  advantage  of  by  motion.  Civil  Code,  §  5046.  It  is 
well  settled  that  if  the  petition  does  not  set  forth  a  cause  of  action — 
if  every  fact  alleged  therein  could  on  demurrer  be  admitted  to  be 
true  and  still  the  plaintiff  would  not  be  entitled  to  recover,  the 
court  has  authority  at  any  tenn  of  the  court  to  sustain  an  oral  mo- 
tion to  dismiss  the  case.  JRose  v.  West,  50  Oa.  474 ;  Webster  v. 
Thompson,  55  Ga.  431;  Latham  v.  Kolb,  76  Ga.  291;  Weathers 
V.  McFarland,  97  Ga.  266. 

Judgment  affirmed.     All  the  Justices  concurring. 


JESSE  FRENCH  PIANO  &  ORGAN  CO.  v.  CARDWELL 

114  840 
122  645 
_  1.  The  contract  involved  in  the  present  case  created  a  general  agency  for  the 

'i28    836  ^®  ^^  musical  InstmmentB ;  and  it  was  within  the  scope  of  such  an  agency  to 

{i28    489)  place  an  instrument  on  trial  with  another,  taking  from  him  a  portion  of  the 

purchase-price  and  allowing  him  the  privilege  at  the  expiration  of  a  fixed 
time  of  either  paying  the  halance  of  the  purchase-price  and  retaining  the  in- 
strument, or  of  returning  the  same  and  having  the  money  advanced  in  part 
payment  refunded  to  him. 
2.  In  the  trial  of  a  suit  brought  by  the  employer  of  such  an  agent  to  recover  pos- 
session of  an  instrument  which  had  been  placed  by  the  agent  with  the  defendant 
under  an  agreement  of  the  nature  above  indicated,  it  was  not  error  to  refuse 
to  strike  an  answer  of  the  defendant  setting  forth  the  agreement,  alleging  that^ 
at  the  expiration  of  the  time  therein  fixed,  demand  had  been  made  upon  the 
agent  to  retake  possession  of  the  instrument  and  refund  the  money  advanced, 
and  that  he  had  failed  to  comply  with  the  agreement,  and  claiming  the  right 
to  retain  possession  of  the  property  until  the  money  advanced  as  part  pay- 
ment of  the  purchase-price  had  been  refunded. 
8.  Where  in  such  a  case  the  plaintiff  had  given  a  bond  conditioned  to  have  the 
property  forthcoming  to  answer  the  judgment,  and  a  general  verdict  was  re- 
turned in  favor  of  the  defendant,  it  was  not  error  to  enter  up  a  judgment  on 
this  verdict,- that  the  plaintiff  restore  the  property  to  the  defendant  within 
a  given  time,  or  in  default  thereof  that  the  defendant  recover  of  the  plaintiff 
and  the  security  on  the  bond  the  amount  which  had  been  advanced  by  the 
defendant  as  part  pa3rment  of  the  purchase-price.  Such  a  judgment  followed 
the  pleadings,  and  was  in  consonance  with  the  proper  practice  in  such 
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4.  The  evidence  aathorised  the  Teidict.  The  requests  to  chaige,  so  far  as  legal 
and  pertinent,  were  covered  hy  the  general  charge.  The  charge,  taken  as  a 
whole,  fairly  submitted  to  the  jury  the  issues  involved,  and  if  there  was  any 
error  in  any  portion  of  the  charge,  it  was  not  of  a  character  requiring  the 
granting  of  a  new  trial. 

Argaed  Norember  23,— Decided  December  11, 1901. 

Trover.  Before  Judge  Willis.  City  court  of  Columbus.  July 
27,  1901. 

Haicher  &  Carscyti,  for  plaintiff. 

/.  JT.  Martin  and  A,  W.  Cozart^  for  defendant. 

Cobb,  J.  The  Jesse  French  Piano  and  Organ  Company  brought 
an  action  of  trover  against  Cardwell,  to  recover  possession  of  a 
piano.  At  the  trial  a  verdict  was  rendered  in  favor  of  the  defend- 
ant The  case  is  here  upon  a  bill  of  exceptions  filed  by  the  plain- 
tiff,  assigning  error  upon  certain  rulings  made  by  the  court  during 
the  trial,  and  upon  the  refusal  to  grant  a  new  trial. 

1.  It  appeared  from  the  evidence  that  the  defendant  was  in  pos- 
session of  the  piano  under  an  arrangement  made  with  one  Rogers ; 
and  in  order  to  determine  whether  the  defendant  had  a  right  to  the 
possession  of  the  property  as  against  the  plaintiff,  it  becomes  nec- 
essary to  ascertain  what  was  the  relation  existing  between  R<^ers 
and  the  plaintiff.  That  relationship  is  to  be  determined  from  an 
examination  of  a  written  agreement  entered  into  between  Rogers 
and  the  plaintiff,  which  in  substance  provided  that  Rogers  was  to 
act  as  salesman  of  the  plaintiff  and  to  obey  its  instructions,  rules, 
and  r^ulations,  as  he  might  be  directed,  to  devote  his  time  and  at- 
tention to  its  business,  and  to  pay  all  the  expenses  incurred  in  the 
transaction  of  its  bu^ess.  If  any  instruments  were  not  sold  within 
four  months  after  the  date  of  invoices,  Rogers  was  to  pay  six  per 
cent,  of  the  value  of  such  instruments,  less  commission.  All  in- 
struments received  from  the  plaintiff  were  to  remain  its  property 
until  sold  and  the  sale  ratified  by  the  company,  and  not  be  liable 
for  any  claim  or  expense  as  against  the  company.  Rogers  was  to 
return  free  of  expense,  or  deliver  to  the  company's  order,  at  the 
termination  of  the  agreement,  or  at  any  time  as  it  might  require, 
all  consigned  goods  not  then  sold,  and  to  pay  for  any  damage  that 
mar  have  accrued  to  such  instruments  by  his  act  or  n^lect.  He 
was  to  repossess  and  deliver  to  the  company  any  instrument  it 
luight  direct  or  resell,  and  receive  compensation  the  same  as  on  new 
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instruments.  He  was  to  receive  for  his  services  a  percentage,  which 
was  set  forth  in  the  agreement,  varying  according  to  the  character 
and  value  of  the  instrument ;  the  commissions  which  were  to  be 
paid  being  set  forth  in  the  agreement.  The  company  was  to  have 
the  right,  whenever'it  thought  proper,  to  reject  any  sale  made  by 
Rogers,  and  to  take  back  any  instrument  sold  by  him  without  con- 
sulting him,  and  cancel  all  commissions  he  might  have  had  on  the 
sale.  The  agreement  was  to  be  terminated  at  the  pleasure  of  either 
party.  Construing  this  contract  as  a  whole,  it  created  the  relation 
of  principal  and  agent  between  the  plaintiff  and  Rogers,  and  he  be- 
came thereunder  the  general  agent  of  the  plaintiff  to  sell  pianos  on 
its  behalf.  See,  in  this  connection,  Foster  v.  JoTies^  78  Oa.  156; 
Butler  V.  Maples,  9  WalL  766.  While  under  the  contract  the  plain- 
tiff might  have  a  right  to  refuse  to  ratify  any  sale  made  by  Rogers, 
if  Rogers  had  made  with  a  party  either  a  completed  sale  or  an  execu- 
tory contract  of  sale,  as  he  was  authorized  to  do  under  the  agree- 
ment, certainly  the  plaintiff  could  not  by  a  refusal  to  ratify  the  con- 
tract, or  by  a  repudiation  of  the  same,  recover  the  possession  of 
the  instrument,  vrithout  at  least  paying  back  to  the  party  to  whom 
the  instrument  had  been  sold,  or  with  whom  the  executory  contract 
of  sale  had  been  entered  into,  any  amount  which  had  been  paid 
Rogers  on  account  of  the  transaction.  It  was  argued  for  the 
plaintiff  in  error  that  the  contract  between  the  plaintiff  and  Rogers 
was  a  mere  consignment  contract,  and  that  Rogers  was  really  a 
bailee  of  the  piano,  with  authority  to  sell  for  cash  or  on  credit,  and 
in  the  latter  instance  only  to  such  persons  as  the  plaintiff  might 
approve.  We  do  not  think  this  construction  of  the  contract  the 
correct  one.  The  contract  created  Rogers  a  general  agent  to  sell 
the  property  of  the  plaintiff  in  his  possession,  and  under  this  au- 
thority he  could  select  the  purchaser  and  agree  on  the  terms  of  sale, 
which  were  to  be  either  for  cash  or  on  credit,  and  deliver  the  prop- 
erty either  in  completion  of  the  sale,  or  on  trial  looking  to  a  com- 
pletion of  the  sale  in  the  future,  and  receive  money  in  advance  to 
be  applied  in  part  payment  of  the  purchase-money  if  the  sale  was 
afterwards  completed.  * 

2.  One  of  the  assignments  of  error  made  in  the  bill  of  exceptions 
complains  of  the  refusal  of  the  court  to  strike  the  amended  answer 
of  the  defendant  This  answer  set  up  that  Rogers  had  proposed  to 
sell  to  defendant  a  piano  at  a  stated  price,  and  to  place  the  same 
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in  the  house  of  the  defendant  on  trial  for  thirty  days,  Rogers  stat- 
ing to  the  defendant  that  he  had  a  number  of  pianos  in  the  depot 
upon  which  the  freight  was  due.     He  then  asked  the  defendant  for 
SlOO,  saying  that  he  wanted  it  to  pay  freight  with,  and  that  in  the 
event,  after  a  trial  of  thirty  days,  the  defendant  was  satisfied  with 
the  piano,  the  $100  was  to  go  as  part  payment,  and  if  he  was  not 
satisfied,  the  money  was  to  be  refunded.     With  this  understand- 
ing the  defendant  took  the  piano  on  trial  and  advanced  $100  as  a 
*  part  of  the  purchase-money,  which  was  to  be  returned  if  the  sale 
was  not  perfected.    Rogers  was  in  charge  of  the  business  of  plaintiff, 
and  represented  to  the  defendant  that  he  was  the  general  manager 
of  the  plaintiff.     The  business  had  been  advertised  as  the  business 
of  the  Jesse  French  Piano  and  Organ  Company.     There  were  signs 
to  this  ^ect  over  the  door  of  the  house  where  the  business  was  car- 
ried on,  and  the  defendant  in  advancing  the  $100  did  so  upon  the 
faith  of  the  fact  that  the  plaintiff  was  the  owner  of  the  business 
and  that  Rogers  had  authority  to  represent  it.     At  the  expiration 
of  the  thirty  days  defendant  told  Rogers  that  he  had  decided  not 
to  take  the  piano,  and  demanded  the  return  of  the  $100.     Rogers 
promised  several  times  that  he  would  remove  the  piano,  but  never 
did  80.     Defendant  had  always  been  ready  to  deliver  the  piano 
upon  the  payment  of  the  $100.     There  was  a  prayer  in  the  answer, 
to  the  effect  that  a  decree  be  molded  requiring  plaintiff  to  pay  de- 
fendant the  sum  of  $100  with  interest  thereon.     The  court  struck 
the  prayer,  but  overruled  the  demurrer  so  far  as  the  all^ations  of 
the  amended  answer  were  concerned.     The  suit  being  in  a  city 
court,  of  course  the  prayer  for  a  molded  decree  was  properly  stricken, 
for  the  reason  that  a  city  court  could  not  grant  any  affirmative  equi- 
table relief.     While  in  such  courts  equitable  pleas  which  set  up 
matters  merely  defensive  are  allowed,  there  is  no  power  in  such 
courts  to  mold  a  decree  granting  affirmative  equitable  relief.     It 
was  not  improper  to  refuse  to  strike  the  answer,  even  if  it  could  be 
construed  to  set  up  any  equitable  defense.     Would  not  the  facts 
set  up  in  the  answer  be  a  sufficient  defense  at  law  to  a  suit  for  the 
possession  of  personal  property  ?     If  Rogers  had  a  right  to  make 
the  contract  which  the  answer  set  up,  and  under  the  allegations  of 
the  answer  he  undoubtedly  had  this  right  in  behalf  of  the  plaintiff, 
then  the  defendant,  upon  his  declination  to  complete  the  sale  after 
the  expiration  of  thirty  days,  had  a  right  to  demand  that  the  status 
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be  restored  to  what  it  was  at  the  time  that  the  property  was  de- 
livered into  his  possession ;  and  upon  the  failure  on  the  part  of 
the  plaintiff  or  its  agent  Rogers  to  do  this,  the  defendant  could 
hold  the  property  in  his  possession  until  the  amount  due  him  was 
refunded  with  interest.  In  other  words,  the  answer  set  up  a  state 
of  facts  which  showed  that  the  defendant  was  lawfully  in  posses- 
sion of  the  property,  and  that  this  possession  could  not  be  interfered 
with  except  upon  the  plaintiff's  compliance  with  the  conditions  of 
the  agreement  which  had  been  made  by  its  agent.  While  the  plain- 
tiff was  the  absolute  owner  of  the  property,  the  defendant,  under 
the  agreement  with  Rogers,  had  a  qualified  property  in  the  piano, 
which  he  could  assert  against  the  plaintiff  until  it  had  complied  with 
the  terms  of  the  contract  meAe  through  its  agent. 

3.  There  was  a  general  verdict  for  the  defendant,  and  upon  this 
verdict  the  court  entered  the  following  judgment :  ''  It  appearing 
to  the  court  by  the  plea  of  defendant  that  he  admits  title  to  the 
property  sued  for  being  in  the  plaintiff,  subject  to  his  right  to  have 
refunded  to  him  the  sum  of  one  himdred  dollars  with  interest  by 
the  plaintiff  before  the  plaintiff  is  entitled  to  the  possession  of  the 
said  piano ;  and  it  appearing  to  the  court  that  the  sheriff  seized  said 
property  at  the  instance  of  the  plaintiff  upon  their  bail  proceedings 
and  turned  the  same  over  to  the  plaintiff,  it  having  entered  into  a 
bond  in  the  sum  of  eight  hundred  dollars,  with  Smith  Furniture 
Company  as  security,  conditioned  that  the  said  Jesse  French  Piano 
&  Organ  Company  shall  produce  or  cause  to  be  produced  and  forth- 
coming the  said  piano  to  answer  the  judgment  that  may  be  made 
in  said  case,  and  shall  well  and  truly  pay  the  eventual  condemna- 
tion-money, whatever  it  may  be,  said  bond  dated  February  14, 
1900 :  It  is  therefore  considered  and  adjudged  by  the  court  that 
the  plaintiff  restore  to  the  defendant  said  piano  within  two  days ; 
in  default  defendant  do  recover  of  the  plaintiff,  the  Jesse  French 
Piano  &  Organ  Company  as  principal,  and  the  Smith  Furniture 
Company  as  security,  the  sum  of  one  hundred  dollars  as  principal, 
nine  dollars  and  ninety-five  cents  interest  (being  interest  from  the 
14th  of  February,  1900),  and  any  further  interest  at  7  percent,  per 
annum,  and  costs  to  be  taxed  by  the  clerk."  The  plaintiff  objected 
to  the  court  entering  this  judgment,  for  the  reason  that  the  defend- 
ant admitted  in  his  answer  that  the  title  to  the  piano  was  in  the 
plaintiff,  and  for  this  reason  the  verdict  was  void ;  and  upon  the 
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farther  ground  that  the  judgment  was  not  authorized  by  the  ver- 
dict, construed  in  the  light  of  the  pleadings.  The  entering  of  the 
judgment  over  these  objections  is  assigned  as  error  in  the  bill  of 
exceptions.  Verdicts  are  to  be  given  a  reasonable  intendment,  and 
are  to  be  construed  in  the  light  of  the  pleadings,  and  are  never  to 
be  held  void  except  from  necessity.  Applying  this  rule  to  the  ver- 
dict in  the  present  case,  a  general  finding  in  favor  of  the  defendant 
can  not  be  construed  in  any  other  way  than  a  finding  by  the  jury 
in  favor  of  either  the  defendant's  original  plea,  or  its  amended  plea. 
The  original  plea  amounted  to  a  general  denial  of  every  all^ation 
in  the  plaintiff's  petition.  If  the  verdict  be  construed  as  a  finding 
in  favor  of  the  defendant  on  this  plea,  then  the  defendant  would 
be  entitled  to  a  general  judgment  vesting  the  property  in  him,  and 
the  judgment  as  rendered  ia  more  favorable  to  the  pledntiff  than  it 
would  have  a  right  to  ask.  If  the  verdict  be  construed  as  being 
founded  upon  the  amended  plea  alone,  or  upon  the  plea  as  a  whole, 
taking  the  facts  alleged  in  the  amended  plea  as  to  that  extent 
quaUfying  and  withdrawing  the  denials  in  the  original  plea,  then 
the  judgment  rendered,  in  the  light  of  the  fact  that  when  the  prop- 
erty was  seized  on  bail  process  it  was  deUvered  to  the  plaintiff  upon 
his  executing  the  bond  required  by  law,  follows  the  pleadings  and 
ia  in  accordance  with  the  practice  in  such  cases.  The  finding  of 
the  jury  in  effect  meant  that  the  defendant  was  entitled  to  hold  the 
piano  until  the  $100  was  refunded  to  him,  and  upon  this  verdict 
the  court  had  a  right  to  enter  a  judgment  that  the  piano  be  deliv- 
ered back  to  the  defendant,  to  be  held  by  him  as  security  for  the 
payment  of  the  $100,  and,  upon  the  failure  so  to  deliver  within  a 
giv^  time,  the  defendant  have  judgment  for  $100  with  interest 
against  the  plaintiff  and  the  security  on  the  bond  given  to  have  the 
property  forthcoming  to  answer  the  judgment  to  be  rendered  in  the 
casa  The  status  of  the  parties  as  fixed  by  the  judgment  is  simply 
this:  The  absolute  title  to  the  property  is  in  the  plaintiff.  The 
defendant  has  a  quaUfied  property  therein,  which  he  can  assert  by 
retaining  possession  of  the  same  until  the  $100  with  interest  is 
refunded;  and  plaintiff  having  obtained  possession  of  the  piano 
by  virtue  of  the  bond  executed  by  it,  the  defendant  was  entitled  to 
retake  possession  of  the  property,  to  be  held  until  the  money  due 
him  was  refunded,  or,  in  lieu  of  this,  to  a  judgment  on  the  bond 
which  represented  the  property.     While  the  case  is  one  that  is  pe- 
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culiar  in  some  of  its  features,  the  judgment  entered  is  one  which 
is  legally  possible  under  the  principles  governing  actions  for  the  re- 
covery of  personal  property  under  the  code  of  this  State.  In  such 
actions  the  plaintiff  or  the  defendant,  whichever  one  obtains  a  ver- 
dict, is  entitled  to  a  judgment  for  the  property,  and  in  the  event  a 
bond  has  been  given  by  the  losing  party  to  have  the  property  forth- 
coming, the  prevailing  party  is  entitled  to  treat  the  bond  as  stand- 
ing in  lieu  of  the  property,  and  to  be  given  the  same  rights  as  he 
would  have  had  if  the  property  had  been  produced. 

4.  The  case  upon  its  merits  turned  upon  an  issue  of  fact  about 
which  the  evidence  was  conflicting.  If  the  evidence  for  the  de- 
fendant was  credited  by  the  jury,  he  was  entitled  to  a  finding  in 
his  favor  on  his  amended  plea.  If  the  evidence  in  behalf  of  the 
plaintiff  was  to  be  believed,  it  was  entitled  to  an  unconditional  ver- 
dict for  the  recovery  of  the  property.  The  jury  determined  this 
issue  in  favor  of  the  defendant.  The  motion  for  a  new  trial  con- 
tains many  grounds,  assigning  error  upon  various  portions  of  the 
charge,  and  upon  refusals  of  the  court  to  charge  certain  requests. 
The  charge  as  a  whole  fairly  submitted  the  case  to  the  jury ;  and 
if  any  errors  were  committed  therein,  they  were  not  of  such  a  char- 
acter as  to  require  the  granting  of  a  new  trial.  The  requests  which 
were  refused  were,  so  far  as  l^al  and  pertinent,  covered  by  the 
general  charge.  The  discretion  of  the  trial  judge  in  refusing  to 
grant  a  new  trial  will  not  be  controlled. 

Judgment  afflrmed.     All  tlu  Justices  concurring. 


UNION  LUMBER  CO.  et  al  v.  ALLEN  &  HOLMES. 

1.  V^hen  the  plaintiff  in  an  equitable  petition  for  injunction  brings  his  case 
within  the  proTisions  of  section  4927  of  the  Civil  Code,  it  is  erroneous  to 
qualify  the  order  granting  the  injunction  by  providing  therein  for  the  disso- 
lution of  the  injunction  upon  the  giving  by  the  defendant  of  a  bond  for  the 
eventual  condemnation-money. 

2.  It  is  too  late,  after  an  application  for  an  interlocutory  injunction  has  been 
heard  and  determined  upon  its  merits,  to  raise  the  question  that  the  petition 
was  not  duly  verified. 

Argued  NoTemb«r  4,— Decided  December  It,  1901. 

Petition  for  injunction.     Before  Judge  HanselL     Colquitt  supe- 
rior court.     June  25,  1901. 
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The  petdtioQ  was  for  an  injunction  against  the  cutting  or  boxing 
of  timber  on  certain  land.  The  affidavit  to  the  petition  was  by  an 
attorney  of  the  plaintiffs,  that  the  statements  contained  in  it  were 
trae  so  far  as  they  lay  in  his  own  knowledge,  and  that  so  far  as 
they  were  derived  from  the  information  of  others  he  believed  them 
to  be  true.  At  the  hearing,  the  deeds  referred  to  in  the  abstract 
of  title  attached  to  the  petition  were  introduced  in  evidence,  and 
on  their  face  showed  that  the  plaintiffs  had  perfect  title  to  the 
premises.  There  was  evidence  of  possession  under  these  deeds  for 
more  than  seven  years  on  the  part  of  the  plaintiffs.  Some  of  the 
witnesses  testified  that  the  damage  to  the  plaintiffs  from  not  being 
allowed  to  use  the  timber  would  be  irreparable.  There  was  no  alle- 
gation or  proof  that  the  defendants  were  insolvent.  Among  the 
deeds  relied  on  by  the  plaintiffs  was  one  that  appeared  to  have 
been  made  in  1838  and  recorded  in  1857.  The  defendants  relied 
on  what  purported  to  be  a  deed  from  the  same  grantor,  made  in 
1837  and  recorded  in  1856,  which  was  attacked  by  the  plaintiffs 
as  a  forgery.  The  evidence  as  to  its  genuineness  was  conflicting. 
The  evidence  as  to  possession  was  also  conflicting.  The  judge 
granted  an  injunction,  but  the  order  granting  it  was  qualified  in 
the  manner  stated  in  the  following  opinion.     Plaintiffs  excepted. 

DessaUy  Harris  (klTarris,  J.  H,  Merrill,  J,  A.  Wilkes,  and  C,  P. 
Hansell,  for  plaintiffs. 

W.  S.  Humphreys  and  Spencer  R.  Atkinson,  for  defendants. 

Lumpkin,  P.  J.  1.  The  law  embraced  in  section  4927  of  the 
Qvil  Code, as  amended  by  the  act  of  December  20,  1899  (Acts  of 
1899,  p.  40),  introduced  into  our  system  of  equity  practice  a  new 
feature  as  to  granting  injunctions  restraining  the  cutting  of  timber, 
or  boxing  or  otherwise  working  the  same  for  turpentine  purposes. 
Under  this  law,  one  who  has  a  perfect  title  to  land  upon  which  tim- 
ber is  situated,  or  such  title  to  timber  upon  any  land,  may  obtain 
an  injunction  against  a  trespasser  without  being  required  'to  aver 
or  prove  his  insolvency,  or  that  the  damages  he  is  committing  will 
be  irreparable.  It  is,  in  the  section  cited,  further  provided  that  the 
jndge,  in  granting  the  plaintiff's  prayer  for  injunction,  shall  require 
him  to  give  a  bond  to  answer  such  damages  as  may  be  sustained 
by  the  defendant  "by  reason  of  the  granting  of  said  injunction."  It 
would  therefore  seem  dear  that  when  a  petitioner,  by  allegation 
and  proof,  brings  his  case  squarely  within  the  provisions  of  this  sec- 
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tion,  the  judge  must  grant  the  injunction  as  prayed,  and  compel 
the  plaintiff  to  give  the  bond  required  hj  the  statute.  In  the  pres- 
ent case  the  petitioners  complied  with  the  terms  of  the  law,  and 
the  judge  granted  an  injunction,  but,  instead  of  ordering  the  plain- 
tiffs to  give  bond,  qualified  the  grant  of  the  injunction  by  direct- 
ing that,  if  the  defendants  would  file  in  the  clerk's  office  a  bond 
conditioned  to  pay  the  eventual  condemnation-money  which  the 
plaintiffs  or  any  of  them  might  recover  against  the  defendants  in 
the  case,  ''the  order  for  injunction  be  dissolved,  so  far  as  to  allow 
the  defendants  to  gather  and  use  this  year's  crop  of  turpentine 
from  said  land."  The  plaintiffs  excepted  to  so  much  of  the  deci- 
sion "as  allows  defendants  to  continue  to  work  said  timber  for  tur- 
pentine purposes."  In  our  judgment  the  exception  is  good.  The 
trial  judge  did  not  follow  the  statutory  scheme,  but  substituted  for 
it  another  not  authorized  by  law. 

2.  It  was  insisted  here  that  the  judgment  below  should  be  sus- 
tained because  the  plaintiffs'  petition  was  not  duly  verified.  This 
point  is  answered  by  section  4966  of  the  Civil  Code,  which  provides 
that :  "  Petitions  for  a  restraining  order,  injunction,  receiver,  or  other 
extraordinary  equitable  relief  should  be  verified  positively  by  the 
petitioner,  or  supported  by  other  satisfactory  proofe."  See  the  cases 
cited  thereunder.  In  any  view,  it  was  too  late,  after  a  hearing  on 
the  merits,  to  raise  any  question  as  to  the  verification  of  the  peti- 
tion.    See  also  Bass  v.  Wolff,  88  Oa,  427. 

Judgment  reversed.     All  the  Justices  concurring. 


HiGHTOWER  et  al  V.  Lane,  Tillman  A'Cobipant. 

Lbwis,  J.  This  case  falls  within  the  well-established  rule  that  a  judgment  deny- 
ing an  injunction  will  not  be  disturbed  by  the  Supreme  Court  when  it  ap- 
pears that  the  decision  of  the  trial  judge  was  based  upon  conflicting  evidence 
and  that  there  was  no  abuse  of  discretion  in  rendering  the  judgment. 

Judgment  afflnned.    AU  the  Justices  concurring. 

Submitted  Norember  20,— Decided  December  11, 1901. 

Petition   for  injunction.      Before   Judge   HanselL      Lowndes 
superior  court.     September  21,  1901. 

Thomas  <fe  Johnson,  for  plaintiffs. 
Denmark  Jk  Ashley,  for  defendants. 


Digitized  by  VjOOQIC 


6a.)  OCTOBER  TERM,  1901.  349 


Steinheimer  et  al,  v.  Jones. 

Xjttui,  J.  The  Supreme  Court  has  no  jorisdiction  to  review  an  order  made  by 
a  judge  of  the  superior  court  appointing  a  notary  public  and  ex-olBcio  juetice 
of  the  peace  for  a  named  district,  on  the  recommendation  of  the  grand  jury 
of  the  county  in  which  such  district  is  situated.  The  statute  imposes  the  duty 
of  making  such  i^ppointmentB  on  the  judge,  not  on  the  superior  court.  See 
AJbea  v.  WatU,  114  G^o.  149,  and  cases  cited. 

Writ  of  error  dUmissed,    All  the  Jueticee  concurring. 

Argued  NoTeiuber  14,  —  Decided  ^I>eoeinber  12, 1901. 

F,  D.  Dismuke,  J.  W.  Schelly  and  B.  L,  Bemer,  tor  plaintiffs. 
/.  W.  Wise  and  John  F.  Methvin,  for  defendant. 


BALL  V.  MAPP  et  al. 

1.  The  effect  of  the  act  approved  December  21,  1897  (Acts  1897,  p.  82),  was  to 
declare  that  an  appeal  in  forma  paiqteris  in  any  suit  at  law,  or  proceeding 
in  the  court  of  ordinary,  could  only  be  effected  when  the  api>ellant  deposed 
to  other  facts  required  by  the  statute,  and  that  owing  to  his  poverty  the  vp- 
pellant  **is  unable  to  pay  the  costs  or  give  the  security  required  by  law  in 
cases  of  appeal.'*  The  act  approved  December  16,  1900  (Acts  1900,  p.  56), 
which  sought  to  amend  the  act  of  1807  only  by  making  its  provisions  appli- 
cable to  **  proceedings  in  the  court  of  ordinary,**  is  nugatory,  and  did  not  in 
any  way  affect  the  terms  of  the  act  which  it  sought  to  amend.  It  therefore 
follows  that  a  provision  found  in  the  act  of  1900,  which  excludes  a  certain  class 
of  cases  from  its  operation,  is  without  effect. 

2.  The  affidavits  in  the  present  case,  having  been  made  in  the  conjunctive,  and 
not  in  the  di^unctive  form  as  required  by  the  statute,  did  not  have  the  legal 
effect  of  entering  an  appeal,  and  should  have  been  dismissed  on  motion. 

Argued  Norember  14,— Decided  December  12, 1901. 

Appeal  Before  Judge  Beagan.  Butts  superior  court.  Feb* 
niary  23,  1901. 

/.  Branham  and  Dempsey  &  Mills,  for  plaintiff. 
M,  W.  Beck  and  Y.  A.  Wright,  for  defendants. 

Little,  J.  Proceedings  were  duly  instituted  in  the  court  of  ordi- 
nary of  Butts  county  by  Ball,  propounder,  to  probate  the  will  of 
John  L  Mapp,  deceased,  in  solemn  form.  A  caveat  was  filed  by 
certain  heirs  of  the  deceased,  and  the  issue  arising  thereon  was  de- 
termined in  favor  of  the  propounder  by  the  ordinary.  An  appeal 
to  the  superior  court  of  that  county  was  attempted  to  be  entered 
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by  the  caveators.  The  petition  for  probate  was  filed  on  the  24th 
of  April,  1900.  The  caveat  was  filed  July  2,  thereafter.  The  will 
was  set  up  by  the  ordinary  at  the  September  tenn,  1900,  of  his 
court.  The  affidavits  for  appeal,  which  were  separately  entered  by 
the  different  caveators,  were  made  during  the  months  of  Septem- 
ber and  October,  1900,  and  each  of  the  affidavits  recites  that  the 
appellants  are  heirs  and  caveators,  and  are  dissatisfied  with  the 
judgment,  and  desire  to  enter  an  appeal  to  the  superior  court;  that 
they  are  advised  that  they  have  good  cause  of  appeal ;  and  that, 
owing  to  their  poverty,  they  are  "  unable  to  pay  the  costs  and  give 
the  security  required  by  law  in  cases  of  appeal."  When  the  cases 
were  called  in  the  superior  court,  the  propounder  moved  to  dismiss 
the  appeals,  on  the  ground  that  no  security  bond  had  been  given 
as  required  by  law,  and  that  the  affidavits  in  the  appeal  proceed- 
ings were  defective,  in  that  each  sets  out  that  the  caveators  are  *' un- 
able to  pay  the  costs  and  give  the  security  required,"  whereas,  in 
order  to  make  such  appeals  effective,  the  affidavits  should  state 
that  the  caveators  are  unable  "  to  pay  the  costs  or  give  the  security 
required  by  law  in  cases  of  appeal."  No  attempt  was  made  to 
amend  the  affidavits,  but  the  bill  of  exceptions  recites  that  cavea- 
tors, in  response  to  the  motion  to  dismiss,  stated,  by  their  counsel, 
that  the  affidavits  were  intentionally  so  drawn.  The  judge  over- 
ruled the  motion  to  dismiss,  and  to  this  judgment  the  propounder 
excepted.  So  the  only  question  which  arises  for  determination  is 
whether  the  affidavits  were  or  were  not  sufficient. 

Section  4465  of  the  Civil  Code,  under  which  these  affidavits  in 
forma  pauperis  were  drawn,  provides  that  in  order  for  such  affi- 
davits to  be  effective  they  must  recite  the  fact  that,  owing  to  his 
poverty,  the  appellant  "is  unable  to  pay  the  costs  and  give  the  se- 
curity required  by  law  in  cases  of  appeal"  By  the  terms  of  section 
5124  of  the  same  Code  the  appeal  affidavit  in  forma  pauperis  is 
amendable,  where  material  words  have  been  omitted  by  accident 
or  mistake.  However,  no  question  arises  in  this  case  on  the  right 
of  appellants  to  amend,  as  they  insist  that  the  affidavits  as  made 
are  legally  sufficient.  Until  December  21, 1897,  the  law  as  to  ap- 
peals entered  in  forma  pauperis  unquestionably  required  the  affi- 
ant to  depose  that  he  was  unable  to  pay  the  costs  and  give  the 
bond  and  security.  On  the  last-named  date,  however,  an  act  of 
the  Greneral  Assembly  was  approved  by  the  Governor,  under  the 
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terms  of  which  a  change  m  this  requirement  was  made.     The 
title  of  that  act  declares  that  it  is  its  purpose  to  amend  this  sec- 
tion of  the  code  by  striking  the  word  ''and"  and  inserting  in  lieu 
thereof  the  word  "  or,"  etc.      The  body  of  the  act  declares  that 
the  section  is  amended  by  striking  the  word  '*  and "  in  the  third 
and  sixth  lines  of  the  section  and  inserting  in  its  place  "or/'  etc, 
and  then  proceeds  to  set  out,  in  haBC  verba,  the  section  as  it  ap- 
pears when  amended.     In  doing  so,  however,  the  words,  '*  or  pro- 
ceeding in  the  court  of  ordinary,"  which  were  a  part  of  the  code 
section,  were  omitted,  and,  as  therein  set  out,  the  section  as  amended 
seemed  only  to  apply  (in  words)  to  suits  at  law.    By  an  act  of  the 
General  Assembly  approved  December  15,  1900  (Acts  1900,  p. 
55),  which  is  entitled  ''An  act  to  amend  an  act  entitled  an  act  to 
amend  section  4465  of  the  Code  of  1895,   .    •   approved  Decem- 
ber 21,  1897,"  etc.,  two  provisions  are  made :  First,  that  the  words, 
"  or  proceeding  in  the  court  of  ordinary,"  be  added  to  the  section 
as  set  out  in  the  amending  act  of  1897,  so  that  by  operation  of  the 
act  of  1900  these  words  would  be  included  in  the  section  recited, 
just  as  they  appeared  in  the  original  code  section.     Second,  it  is 
provided  that  "  this  act  shall  not  apply  to  proceedings  now  pend- 
ing in  the  court  of  ordinary,  or  in  the  superior  court  on  the  appeal 
from  the  court  of  ordinary."     In  the  case  of  Ahemathy  v.  Mitch- 
eU,  113  Oa.  127,  the  question  arose  whether  the  recital  in  the  body 
of  the  act  of  1897  which  set  out  the  section  of  the  code  as  amended, 
and  from  which  the  words  "or  proceeding  in  the  court  of  ordi- 
nary "  were  omitted,  had  the  effect  of  confining  the  appeals  referred 
to  in  the  act  of  1897  to  suits  at  law,  and  excluded  from  its  opera- 
tion proceedings  in  the  court  of  ordinary.     It  was  there  ruled  that 
the  act  of  1897,  which  amended  section  4465  of  the  Civil  Code, 
did  not  have  the  effect  of  striking  therefrom  the  words,  "  or  pro- 
ceeding in  the  court  of  ordinary,"  although  the  recital  in  that 
act  BS  to  how  the  section  would  read  after  making  specified  changes 
therein  was,  because  of  an  omission  of  these  words  from  the  tran- 
script of  the  amended  section,  erroneous.     So,  under  this  adjudi- 
cation, it  appears  that  the  only  change  that  was  effected  in  section 
4465  of  the  code  by  the  amendatory  section  of  1897  was  to  re- 
quire affidavits  in  forma  pauperis  on  appeal  from  any  suit  at  law 
or  proceeding  in  the  court  of  ordinary  to  recite  that,  because  of 
their  poverty,  appellants  were  unable  to  pay  the  cost  or  give  the  se- 


Digitized  by  VjOOQIC 


352  BALL  V.  MAPP.  (114 

curity  required  in  cases  of  appeal.  Such  were  the  requirements  of 
the  statute  at  the  time  the  affidavits  in  the  present  case  were  filed 
for  the  purpose  of  effecting  appeals ;  for,  as  has  been  before  remarked, 
these  affidavits  were  made  in  September  and  October,  1900,  before 
the  passage  of  the  act  of  December  15,  1900.  The  affidavits  in 
the  present  case,  being  in  the  conjunctive,  were  not,  when  made,  in 
accordance  with  the  requirements  of  the  statute,  and,  unless  saved 
by  some  other  provision  of  law,  they  were  not  sufficient  to  sustain 
an  appeal. 

It  is,  however,  claimed  by  the  appellants  that  the  judgment  of 
the  court  below,  refusing  to  dismiss  the  appeals,  was  correct,  be- 
cause of  the  proviso  in  the  act  of  1900;  this  proviso  being,  that 
the  terms  of  this  act  shall  not  apply  to  cases  pending  in  the  court 
of  ordinary  or  on  appeal  from  the  court  of  ordinary  in  the  superior 
court.  It  is  reasoned,  inasmuch  as  the  act  of  1900  is  amendatory 
of  the  act  of  1897,  which  changed  the  required  all^jation  of  ina- 
bility to  pay  the  cost  and  give  security  from  the  conjunctive  to  the 
disjunctive  form,  that  the  change  provided  is  not  applicable  to  the 
class  of  cases  embraced  in  the  proviso  of  the  act  of  1900,  which 
were  pending  at  the  date  of  its  passage,  and  that  it  follows  that  at 
the  time  the  judgment  refusing  to  dismiss  the  appeal  was  rendered, 
February,  1901,  the  terms  of  the  act  of  1597,  requiring  the  disjunc- 
tive form,  were  not  applicable  to  this  case.  In  other  words,  not- 
withstanding the  fact  that  at  the  time  the  appeals  were  entered  the 
law  required  affidavits  of  this  nature  in  such  a  case  to  be  in  the 
disjunctive  and  not  in  the  conjunctive  form,  yet  by  a  subsequ^it 
enactment  this  provision  of  the  law  was  rendered  inapplicable  to 
this  case.  We  are  fully  prepared  to  concede  that  where  the  terms 
of  an  enactment  prescribe  a  particular  manner  in  which  an  act  may 
be  lawfully  done,  and  subsequently,  by  an  amendatory  act,  the  pro- 
visions of  the  law  so  declared  are  made  inapplicable  to  certain 
persons,  or  a  certain  class  of  cases,  the  effect  of  the  act  as  amended 
is,  from  the  date  of  the  amending  act,  to  restrict  the  applica- 
tion of  the  rules  prescribed  in  the  original  enactment  or  law  to 
the  persons  or  cases  not  excepted  by  the  amendatory  act  With 
this  concession  we  come  to  examine  the  act  of  1900  for  the  pur- 
pose of  applying  its  provisions,  and  we  find  that  the  only  enactment 
therein  made  was  to  restore  to  section  4465  of  the  code  the  provi* 
sion  that  there  may  be  an  appeal  in  forma  pauperis  from  a  judg- 
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ment  rendered  in  proceedings  before  the  court  of  ordinary.  But 
before  the  passage  of  the  act  of  1900  section  4465  fully  authorized 
such  appeals  from  the  court  of  ordinary,  and  the  act  of  1897  did 
not  change  the  section  in  this  particular.  Therefore  the  act  added 
nothing  to  the  section,  and  gave  no  light  which  did  not  exist  before. 
It  was  therefore  nugatory  so  far  as  the  enacting  clause  is  concerned. 
But  to  this  enacting  clause  is  added  the  proviso  that  this  act  (1900) 
should  not  apply  to  proceedings  then  pending,  either  in  the  court 
of  ordinary  or  on  appeal  in  the  superior  court  from  the  court  of 
ordinary.  Inasmuch  as  the  act  added  nothing  to  the  section,  cre- 
ated no  new  right,  and  made  no  limitation  by  its  enactment,  the 
proviso  could  have  no  effect,  because  the  proviso  refers  directly  to 
what  was  enacted.  Had  the  act  contained  a  declaration  that  the 
act  of  1897  should  not  apply  to  such  cases,  then  its  effect  would 
have  been  to  limit  the  change  made  in  the  section  of  the  code  to 
a  certain  class  of  cases.  But,  inasmuch  as  the  act  itself  really  pre- 
scribes no  change  in  the  law,  and  the  proviso  simply  declares  that 
its  enactment  shall  not  operate  on  a  certain  class  of  cases,  the  ef- 
fect is  that  nothing  is  limited  by  the  act  of  1900,  and  for  a  solu- 
tion of  the  question  presented  we  are  remitted  to  the  law  as  it  stands 
unaffected  by  the  act  of  1900.  Clearly,  imder  the  terms  of  the  act 
of  1 89  7,  the  affidavits  for  appeal  in  forma  pauperis  in  the  present  case, 
being  in  the  conjunctive  and  not  in  the  disjunctive,  do  not  meet 
the  requirements  of  the  statute  law,  and  should  have  been  dismissed. 
Judgment  reversed.    All  the  Justices  concurring. 


HoLLOWAY   et  at.  v.  Central  of  Georgia  Railway  Company. 

Fish,  J.     The  eyidence  demanded  a  verdict  in  favor  of  the  defendant,  and  the 
tourt,  Uierefore,  did  not  err  in  so  directing. 

Judgment  affirmed.     All  the  Justices  concurring. 

Argued  Norember  14,—  Decided  December  13.  1901. 

Action    for   damages.     Before  Judge  Reagan.     Pike  superior 
court.     April  3,  1901. 

C.  J.  Lester  and  Allen  &  Tisinger,  for  plaintiffs. 

HaU  &  Boynton^  B.  L.  Berner,  and  J.  F.  Bedding^  for  defendant. 
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GORDON  et  al,  v.  HOGAN. 

The  evidence  in  this  case  suflSciently  sustains  the  verdict  against  the  defendants 
for  false  imprisonment,  and  it  does  not  appear  that  the  trial  judge  committed 
any  error,  either  in  the  chaiges  or  refusals  to  charge,  which  was  hurtful  to 
the  defendants.     The  verdict  was  not  excessive. 

Argued  November  14,  —  Decided  December  12, 1901. 

Action  for  false  imprisonment.  Before  Judge  Reagan.  Spedd- 
ing  superior  court.     May  21,  1901. 

B.  D.  Jackson,  for  plaintiffs  in  error. 
M,  W,  Beck  and  T.  E.  Patterson,  contra. 

Little,  J.  Hogan  instituted  an  action  against  Gordon  of  Spald- 
ing county,  and  Eagan  of  Carroll  county,  to  recover  damages  for 
false  imprisonment,  alleging  that  Gordon  unlawfully  arrested  and 
imprisoned  him  in  the  guard-house  of  the  City  of  Griffin  without 
reasonable  or  proper  cause,  and  that  such  imprisonment  was  made 
at  the  instigation  and  procurement  of  defendant  Eagan.  The  de- 
fendant Gordon  justified  the  arrest  of  the  plaintiff,  on  the  ground 
that  he  was  a  police  officer  of  the  City  of  Griffin,  and  was  empow- 
ered to  make  arrests  for  violations  of  the  State  law,  and  that  there 
was,  at  the  time  of  the  arrest,  a  legal  warrant  for  the  arrest  of  Ho- 
gan in  Carroll  county.  It  does  not  appear,  however,  that  he  had  the 
warrant  at  the  time  of  the  arrest,  or  that  he  had  ever  had  it  —  that 
he  had  ever  seen  it,  or,  indeed,  that  he  acted  under  knowledge  that 
a  warrant  was  in  existence;  for  he  himself  testified  that  he  arrested 
Hogan  on  directions  on  a  postal  card  signed  "J.  G.  Tanner,  sheriflf,'* 
and  that  was  the  only  authority  he  had  for  making  the  arrest.  An 
officer  may  not  make  an  arrest  without  a  warrant,  unless  the  offense 
ia  committed  in  his  presence,  or  the  offender  is  endeavoring  to 
escape,  or  for  other  cause  there  is  likely  to  be  a  failiu'e  of  justice 
for  want  of  an  officer  to  issue  a  warrant.  Penal  Code,  §  896.  In 
delivering  the  opinion  of  the  court  in  the  case  of  TTiomas  v.  State, 
91  Ga.  206,  Chief  Justice  Bleckley  said:  "No  one  who  properly 
appreciates  the  sacredness  of  personal  liberty,  and  the  jealousy  of 
the  law  in  guarding  the  same,  can  doubt  that  as  a  general  rule  the 
law  requires  a  warrant  in  order  to  render  an  arrest  l^al,  whether 
it  be  made  by  a  policeman  or  any  public  officer."  At  the  time  of 
the  arrest  Hogan  had  not  committed  any  offense  in  the  presence  of 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  365 

Crordon ;  he  was  not  endeavoring  to  escape ;  because,  under  the  evi- 
dence of  Hogan,  he  had  voluntarily  come  to  Grif&n  (when  he  was 
arrested)  from  his  home,  and  was  attending  to  business  there. 
Nor  was  there  likely  to  be  a  failure  of  justice  for  the  want  of  an 
oflScer  to  issue  a  warrant ;  for  Gordon  testified  that  when  Hogan  was 
arrested,  "  Mr.  Carhart,  a  justice  of  the  peace,  was  in  a  few  feet  of 
us,"  and  his  office  was  in  fifty  yards  of  the  place ;  and,  quoting 
again  from  Chief  Justice  Bleckley  in  Thomas  v.  StatCy  supra, "  Any 
information  as  to  the  commission  of  an  offense,  which  would  serve 
as  a  reasonable  basis  for  making  an  arrest,  would  serve  for  suing 
out  a  warrant."  But  not  only  did  Gordon  arrest  Hogan,  but  also 
confined  him  in  the  guard-house  of  the  City  of  Griffin.  False  im- 
prisonment is  a  violation  of  the  personal  liberty  of  a  person,  and 
consists  in  confinement  or  detention  of  such  person  without  suffi- 
cient legal  authority  (Penal  Code,  §  106) ;  and  so  careful  is  the  law 
of  the  personal  liberty  of  the  citizen  that  he  who  arrests,  confines, 
or  detains  a  person  without  process,  warrant,  or  legal  authority  to 
justify  it,  violates  the  law  and  is  himself  subject  to  arrest  and  pun- 
ishment, be  he  a  private  person,  the  high  sheriflf,  his  deputy,  a  con- 
stable, a  policeman,  or  detective.  The  evidence  makes  a  clear  case 
of  false  imprisonment  against  Gordon,  the  policeman,  for  which  he 
was  liable  in  damages  to  the  plaintiff. 

The  other  defendant,  Ragan,  insists  that  he  is  not  liable,  because 
he  had  rented  a  mule,  buggy,  and  harness  to  the  plaintiff  at  a  stip- 
ulated price  per  month,  all  of  which  had  not  been  paid,  and  on 
information  that  Hogan  had  disposed  of  his  property  he  caused  a 
warrant  to  issue  for  Hogan's  arrest,  and  he  was  arrested  under  the 
warrant  and  brought  to  CarroUton.  The  matter  was  talked  over 
between  Hogan  and  Ragan,  and  it  was  agreed  between  the  parties 
that  the  plaintiff  might  return  to  Senoia  and  bring  the  horse  and 
buggy  back  to  CarroUton.  To  this  the  deputy-sheriff  having  the 
warrant  consented.  From  information  they  decided  that  Hogan 
would  not  return  on  the  day  fixed  (May  19),  for  that  day  had  * 
passed  without  his  presence  in  compliance  with  his  promise ;  so  on 
May  19,  Ragan,  using  the  sheriff's  name  by  his  authority,  instructed 
the  police  at  Griffin  to  look  out  for  Hogan ;  but  about  six  o'clock 
of  the  same  day  Hogan  did  return,  and  the  next  morning  Ragan 
and  Hogan  settled,  and  the  latter  then  departed  in  peace.  On  May 
20,  a  notice  to  the  police  at  Griffin,  not  to  "bother  Hogan ;  he  has 
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settled,"  was  given  to  Hogan,  and,  at  the  same  time,  an  instrument 
in  writing  as  follows :  "  Mr.  W.  J.  Hogan  and  I  have  had  settle- 
ment in  full.  May  20,  1899.  [Signed]  E.  A.  Ragan."  It  was 
after  this  that  Hogan  was  aiTested ;  and  the  defendant  pleads  that 
if  Hogan  had  exhibited  these  documents  at  the  time,  he  would  not 
have  been  arrested,  and,  by  not  having  done  so,  the  arrest  was  at- 
tributable to  his  own  n^ligence.  To  us  these  circumstances  seem 
to  present  a  singular  view  of  that  great  principle  which  is  the 
foundation  of  a  republican  government,  the  right  of  personal  lib- 
erty. We  trust  that  we  have  not  yet  reached  a  period  in  the 
progress  of  our  State  when  one  who  was  a  defaulting  debtor,  but 
who  has  satisfied  his  creditor,  must,  to  have  immunity  from  arrest, 
carry  with  him  and  produce  satisfactory  evidence  from  his  cred- 
itor that  he  has  been  settled  with.  The  criminal  processes  of  this 
State  can  not  lawfully  be  used  as  the  means  for  the  coUection  of  a 
debt.  A  warrant  issued  for  the  apprehension  of  one  charged  with 
crime  is  of  serious  import,  and  is  issued  only  in  the  interest  of 
the  public.  More  than  that,  it  is  the  mandate  of  a  judicial  offi- 
cer to  take  the  person  named  into  his  custody,  and  keep  him  so 
until  discharged  by  law,  not  by  the  prosecutor.  The  affiant  on 
whose  oath  the  warrant  issues  may  abandon  the  prosecution  or 
refuse  to  prosecute.  Nevertheless  the  only  proper  course  for  the 
officer  to  pursue  is  to  obey  the  mandate  and  bring  the  person  ar- 
rested before  a  proper  officer  for  examination,  which  may  then  be 
entered  into  even  against  the  wishes  of  the  prosecutor.  It  is,  and 
ought  to  be,  more  difficult  to  stop  the  progress  of  proceedings  in- 
augurated by  the  oath  of  a  citizen  to  punish  one  for  a  crime  with 
which  he  is  charged,  than  to  put  them  in  motion.  A  crime  cannot 
l^ally  be  condoned  by  the  individual  who  has  specially  suffered, 
nor  is  it  in  his  power  to  inflict  or  withold  punishment. 

When  the  plaintiff  was  arrested  and  brought  to  CarroUton,  in  the 
interest  of  the  public  an  inquiry  should  have  been  entered  into  to 
ascertain  whether  there  was  foundation  for  the  charge;  but  when 
he  was  allowed  to  go  at  large  for  a  specific  purpose,  and  failed  to 
return  at  a  specified  time,  in  consequence  of  which  the  police  were 
notified  to  look  out  for  him,  such  notice  would  seem  to  have  been 
given,  not  because  he  had  committed  a  crime,  but  because  he  had 
failed  to  return  and  settle  as  he  had  promised.  The  notice  caused 
the  arrest.     It  was  procured  to  be  sent  by  the  defendant.      The 
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arr^t  was  illegal ;  and  as  the  jury,  under  a  review  of  all  the  evi- 
dence, entertained  the  belief  that  the  defendant  was  responsible  for 
it,  we  can  not  interfere.  In  our  opinion,  no  error  of  law  was  com- 
mitted by  the  trial  judge,  of  which  the  defendant  can  justly  com- 
plaiD.  The  amount  returned  by  the  jury  as  damages  ($300)  was 
not,  under  the  evidence,  excessive.  The  judgment  overruling  the 
motion  for  a  new  trial  is  therefore 

A  firmed.     All  the  Justices  concurring. 


Johnson  v.  Gumming. 


FiBH,  J.  The  only  ground  of  the  motion  for  a  new  trial  alluded  to  in  the  brief 

of  counsel  for  plaintiff  in  error  being  the  general  one,  that  the  verdict  iscon- 

tiary  to  law  and  th'>  evidence,  and  there  being  ample  evidence  to  support  the 

verdict,  the  judgment  overruling  the  motion  for  new  trial  must  be  affirmed. 

Judgment  affirmed.    All  the  Justices  concurrir^, 

Argved  November  14,  —  Decided  December  12, 1901. 

Equitable  petition.   Before  Judge  Reagan.    Pike  superior  court 
April  29, 1901. 

£.  F.  DupreCy  for  plaintiff  in  error. 

R.  T,  Daniel  and  J.  F.  Bedding^  contra. 


HALL  V.  ROGERS  et  al. 

1.  When  it  was  in  a  trial  a  material  question  whether  or  not  the  payee  of  a 
promiflBory  note  which  had  been  signed  by  several  persons,  apparently  as  prin- 
cipals, took  it  with  knowledge  of  the  fact  that  one  of  them  in  signing  the  in- 
stmment  intended  to  bind  herself  only  as  a  surety  for  the  others,  testimony 
tending  to  prove  that  the  payee  had  no  such  knowledge,  and  that  if  this  fact 
had  been  known  to  him  he  would  not  have  accepted  the  note,  was  admissi- 
ble, not  for  the  purpose  of  showing  that  as  between  the  alleged  surety  and 
her  co-obligors  her  true  relation  to  the  paper  was  not  one  of  suretyship,  but 
to  show  that  the  payee  did  not  intend  to  contract  with  her  in  that  relation. 

2.  Errors  in  a  charge  are  immaterial  when  the  verdict  rendered  was,  under  the 
law  applicable,  demanded  by  the  evidence. 

3.  The  verdict  for  the  plaintiff  in  the  present  case  was  so  demanded,  and  the 
court  erred  in  granting  the  defendants  a  new  trial. 

Argued  Korember  16,  —  Decided  December  12, 1901. 

Complaint.      Before  Judge  Reagan.      Fayette  superior  court. 
June  27,  1901. 
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W.  B.  Hollingsivorth,  J,  F.   Golightly  and  J.   H.  Zeavitt,  for 
plaintiff.     J.  IV.  Wise  and  E.  L.  Btmer,  for  defendants. 

Lumpkin,  P.  J.  This  was  an  action  by  H.  A.  Hall  against  Mrs. 
M.  J.  Rogers,  R.  R.  Rogers,  F.  B.  Rogers,  and  A.  D.  Rogers,  upon 
a  promissory  note  dated  February  25,  1896.  There  was  a  verdict 
for  the  plaintiff  ;  the  defendants  made  a  motion  for  a  new  trial, 
which  was  granted,  and  to  this  the  plaintiff  excepted.  The  note  sued 
on  was  signed  by  all  of  the  defendants,  the  name  of  Mrs.  Rogers 
appearing  first,  and  there  was  nothing  on  the  face  of  the  paper  to 
indicate  that  any  one  of  the  makers  signed  as  surety.  They  set 
up  the  defense  of  failure  of  consideration,  and  Mrs.  Rogers  the  fur- 
ther defense  that  she  signed  the  note  as  a  surety,  and,  being  a  mar- 
ried woman,  the  contract  evidenced  by  the  note  was,  as  to  her,  void. 
The  motion  for  a  new  trial,  besides  the  general  grounds,  contained 
others  assigning  error  upon  the  admission  in  evidence  of  a  mort- 
gage executed  by  Mrs.  Rogers  and  given  to  secure  the  payment  of 
the  note  sued  on,  and  the  allowance  of  testimony  to  the  following 
effect:  F.  B.,  R.  R.,  and  A.  D.  Rogers  represented  to  the  plaintiff 
"  that  Mrs.  Rogers  had  some  land  and  would  sign  note,"  and  that 
"she  had  agreed  to  become  principal  and  put  up  the  land  to  pay" 
the  plaintiff  the  attorney's  fee  for  which  the  note  was  to  be  given. 
The  objection  urged  against  the  admissibility  of  this  testimony  was, 
that  the  parties  making  these  statements  were  not  shown  to  be  the 
accredited  agents  of  Mrs.  Rogers,  and  therefore  what  they  said 
could  not  bind  her,  and  was  immaterial  and  irrelevant.  The  in- 
troduction in  evidence  of  the  mortgage  executed  by  her  was  objected 
to  on  the  ground  **  that  same  was  immaterial  and  irrelevant."  In  the 
motion  for  a  new  trial  exception  was  also  taken  to  certain  portions 
of  the  charge  given  by  the  court  to  the  jury. 

There  was  no  evidence  whatever  in  support  of  the  defendant's 
plea  of  failure  of  consideration.  The  undisputed  testimony  showed 
that  the  circumstances  under  which  Mrs.  Rogers  signed  the  note 
were  substantially  as  follows:  Her  son,  F.  B.  Rogers,  was  under 
indictment  for  the  offense  of  seduction,  and  desired  to  employ  the 
plaintiff,  who  was  an  attorney  at  law,  to  defend  him.  For  this 
purpose  he  and  R.  R.  and  A.  D.  Rogers  entered  into  negotiations 
with  the  plaintiff,  who  inquired  as  to  their  ability  to  pay  fees. 
They  represented  to  him  that  Mrs.  Rogers  had  some  land  and 
would  sign  a  note  as  principal,  securing  its  payment  by  a  mortgage 
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on  the  realty.  The  plaintiff  thereupon  agreed  that  if  she  would 
sign  such  a  note  and  mortgage,  he  would  undertake  the  defense  of 
F.  R  Rogers.  The  plaintiff  prepared  the  note  sued  on,  and  it  was 
signed  by  F.  B.  Rogers  on  the  second  line,  R.  R.  Rogers  on  the 
third  line,  and  A.  D.  Rogers  at  the  bottom,  leaving  the  first  line 
for  the  signature  of  Mrs.  Rogers.  In  pursuance  of  an  undertaking 
on  their  part  to  procure  her  signature  to  the  note,  the  three  who 
had  signed  in  the  presence  of  the  plaintiff  then  left  with  the  note, 
and  it  was  subsequently  retunied  to  him  with  the  signature  of  Mrs. 
Rogers  on  the  first  line.  He  would  not  have  agreed  to  take  the 
case  except  upon  the  express  understanding  that  she  should  sign 
the  note  as  a  principal ;  and  he  accepted  it,  when  returned  to  him, 
on  the  belief  that  she  was  the  first  principal.  In  addition  to  this, 
he  sent  the  mortgage  to  be  executed  by  her  before  the  case  was 
tried,  and  it  was  returned  to  him  with  her  signature  affixed  thereto. 
There  was  testimony  in  behalf  of  the  defendants  to  the  effect  that 
in  signing  the  note  Mrs.  Rogers  intended  to  bind  herself  as  a  surety 
merely,  but  there  was  nothing  going  to  show  that  any  such  inten- 
tion was  ever  communicated  to  the  plaintiff. 

1.  The  evidence  objected  to  was,  we  think,  clearly  admissible. 
It  was  not  competent  for  the  purpose  of  showing  that,  as  between 
Mrs.  Rogers  and  her  co-obligors,  her  true  relation  to  the  note  was 
other  than  that  of  a  surety,  but  it  was  relevant  upon  the  question 
whether  or  not  Hall  accepted  the  note  and  rendered  the  services  in 
the  belief  that  she  had  signed  the  note  as  a  principal.  On  the  face 
of  the  paper  she  held  herself  out  to  him  as  a  principal,  and  it  was 
certainly  competent  for  him  to  prove  that  he  had  no  understand- 
ing with  her  or  with  her  co-obligors  to  the  effect  that  she  should 
be  regarded  as  a  surety  merely.  It  is  evident  that  Hall  expected 
her  to  sign  as  a  principal.  It  must  be  borne  in  mind  that  her  co- 
obligors  were  not  his  agents,  but  were  under  contract  with  him  to 
procure  the  signature  of  Mrs.  Rogers  to  the  note  as  a  principal. 
When  the  note  was  returned  to  him,  they  had  apparently  complied 
with  their  undertaking.  As  between  Mrs.  Rogers  and  Hall,  she, 
according  to  the  principle  laid  down  in  Pirkle  v.  Chamhlee^  109  Ga. 
32,  was  under  the  burden  of  showing,  not  only  that  she  intended 
to  sign  the  note  as  a  surety,  but  also  that  Hall  accepted  it  with 
knowledge  of  that  fact.  The  evidence  which  the  court  admitted 
over  objection  of  the  defendants  tended  to  establish  the  fact  that 

Digitized  by  VjOOQ  IC 


360  OCTOBER  TERM,  1901.  (114 

he  did  not  accept  the  note  with  any  such  understanding.  The 
mortgage  was  admissible  as  showing  that  in  executing  it  she  rec- 
ognized the  contract  evidenced  by  the  note  and  thereby  led  the 
plaintiff  to  believe  that  she  had  agreed  to  sign  as  a  principal 

2.  It  is  not  necessary  to  consider  whether  the  charges  complained 
of  were  or  were  not  erroneous ;  for  if  there  was  no  error  in  admit- 
ting testimony,  and  the  evidence  demanded  the  verdict,  as  we  are 
prepared  to  hold  it  did,  the  finding  of  the  jury  should  not  be  set 
aside  because  of  any  erroneous  instructions  which  may  have  been 
given  to  them.     This  is  obvious. 

3.  The  above  outline  of  the  substantial  facts  of  the  case  demon- 
strates, we  think,  without  the  need  of  further  discussion,  that  the 
verdict  in  favor  of  the  plaintiff  was  the  only  logical  outcome  of  the 
trial ;  and  it  follows  that  the  court  below  erred  in  granting  a  new 
trial     See  Howard  v.  Simpkins,  70  Ga.  322,  328. 

Jvdgment  reversed.     All  the  Justices  concurring. 


GooDRUM  V,  Southern  Railway  Company. 

Fish,  J.    The  evidence  demanded  a  verdict  in  favor  of  the  defendant;  conse- 
quently the  court  did  not  err  in  eo  directing. 

Judgment  affirmed.    All  the  Justices  corycurring, 

▲rgaed  November  16,— Decided  December  12, 190L 

Action  for  damages.     Before  Judge  Reagan.     Monroe  superior 
court.     August  term,  1901. 

W,  M.  Clark,  for  plaintiff  in  error. 
Dessau,  Harris  &  Harris,  for  defendant 


Christian  v,  Moore. 

LuMPKiir,  P.  J.  1.  An  answer  which  sets  up,  as  a  defense  to  an  action  upon  a 
promissory  note,  damages  alleged  to  have  been  occasioned  to  the  defendant 
by  fraud  practiced  upon  him  by  the  plaintiff's  agent  in  the  sale  of  property 
for  the  purchase-price  of  which  the  note  was  given,  is  not  properly  met  by  a 
demurrer  presenting  the  point  that  one  who  has  made  a  contract  can  not 
avoid  the  same  on  the  ground  of  fraud  in  its  procurement,  without  showing 
that  he  offered  to  rescind  upon  the  discovery  of  the  fraud.  Such  an  answer 
does  not  seek  to  avoid  the  contract,  but  to  set  off  against  the  plaintiff ^s  de 
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maud  a  croflB-demand  in  the  nature  of  damages.  The  demurrer  in  the  pres- 
ent caae  presented  the  point  first  above  indicated,  but  did  not  raise  the  ques- 
tion whether  or  not  such  a  cross-demand  in  such  a  case  was  in  law  allowable. 
2.  The  charges  complained  of  were,  in  the  main,  appropriate  to  the  pleadings 
and  eyidence ;  and  if  not  in  all  respects  precisely  adjusted  thereto,  the  vari- 
ance was  not  of  sufficient  materiality  to  require  a  new  trial.  There  was  no 
error  in  rejecting  evidence  or  in  refusing  to  charge  as  requested,  and  the  find- 
ing of  the  jury  was  sufficiently  supported  by  testimony. 

Judgment  (^firmed.    All  the  Justices  concurring. 

Argued  November  16,  —  Decided  December  12,  1901. 

Complaint.     Before  Judge  Hammond.     City  court  of  Griffin. 
August  9,  1901. 

J.  J,  Flynt,  JV.  A,  Morris,  and  E,  R  Oreen,  for  plaintiff. 
J,  E.  MozUy  and  Hoyd  Cleveland,  for  defendant. 


Macon,  Dublin  and  Savannah  Railroad  Co.  v.  Currell  &  Co. 

Cobb,  J.  The  bill  of  exceptions  in  this  case  assigned  error  upon  a  judgment 
of  the  superior  court  overruling  a  petition  for  certiorari ;  and  while  the  an- 
swer of  the  justice  was  confused  and  unsatisfactory,  it  still  appears  therefrom, 
even  after  a  portion  of  the  testimony  set  out  in  the  answer  was  stricken  on  a 
traTcrse  thereto,  that  there  was  at  least  some  evidence  to  support  the  finding 
of  the  justice  ;  and  the  rulings  complained  of  in  the  petition,  in  so  far  as  they 
were  verified  by  the  answer,  even  if  erroneous,  were  not  of  such  a  character 
as  to  require  the  superior  court  to  order  a  new  trial. 

Judgment  affirmed.    All  the  Justices  concurring. 

Submitted  November  20,  —  Decided  December  12, 1901. 

Certiorari.     Before  Judge  Hart.     Laurens  superior  court.     Jan- 
nary  30,  1901. 

Akerman  &  Akerman,  for  plaintiff  in  error. 


GAY,  administrator,  et  al.  v.  GAY  et  oL 

An  exception  of  fact  to  an  auditor*s  report,  made  in  a  statutory  proceeding 
for  the  settlement  of  executors*  accounts,  should  not  have  been  stricken  for 
insufficiency,  when  it  specified  as  erroneous  the  finding  of  the  auditor,  in  a 
given  paragraph  of  his  report,  that  the  executors  were  indebted  to  the  estate 
of  their  testator  in  a  stated  sum  for  rentals  received  by  them  for  certain  de- 
scribed property  for  two  designated  years,  and  assigned  as  a  reason  why  the 
finding  was  erroneous  that,  under  the  testator's  will,  which  was  in  evidence 
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before  the  auditor,  such  property  was  devised  to  a  named  legatee,  and  that  if 
the  executors  collected  any  rent  for  the  same  they  owed  it  to  the  legatee  and 
not  to  the  estate. 
2.  The  other  exceptions  to  the  report  in  this  case,  even  if  sufficient  as  to  form, 
are  shown  by  the  record  to  be  wholly  without  merit,  and  the  striking  of  • 
them,  being,  therefore,  not  injurious  to  plaintiffs  in  error,  is  not  cause  for 
reversal. 

Argued  November  21,  —  Decided  December  12, 1901. 

Exceptions  to  auditor's  report.  Before  Judge  Hart.  Laurens 
superior  court.     January  28,  1901. 

T.  L,  Griner  and  James  K,  Hines,  for  plaintiffs.  Akerman  & 
Akerman,   W,  M,  Morrison,  and  £,  B,  Milner,  for  defendants. 

Fish,  J.  This  was  a  citation  for  the  settlement  of  executors'  ac- 
counts before  the  ordinary,  which  was  taken  by  appeal  to  the  supe- 
rior court,  where  an  auditor  was  appointed,  to  whose  report  the 
executors  filed  certain  exceptions  of  fact.  Subsequently  one  of  the 
executors  died,  and  his  administrator  was  made  a  party  in  his 
stead.  When  the  case  came  on  for  trial  upon  the  exceptions  to  the 
auditor's  report,  all  the  exceptions  were  stricken  by  the  court  for 
insufficiency  of  form,  to  which  ruling  the  defendants  excepted  and 
brought  the  case  here  for  review. 

1.  The  first  exception  to  the  report  is  as  follows :  ♦*  That  the  find- 
ings and  conclusions  in  the  2d  paragraph  of  facts  in  the  auditor's  report, 
in  which  he  finds:  'That  the  executors  received,  during  the  years 
1876  and  1877,  rent  from  storehouse  and  residence  at  Eastman, 
$168.00  per  year.  Of  this  amoimt  S60.00  is  accounted  for  in  the 
return  filed  July  20th,  1876,  leaving  $276.00  unaccounted  for,*  is 
contrary  to  the  evidence.  The  vrill,  which  is  and  was  in  evidence 
in  said  case,  shows  that  said  Eastman  property  was  devised  to 
Alfred  Gay,  and  if  the  executors  received  any  amount  from  rent 
of  said  property,  they  are  not  responsible  to  the  heirs  at  law  of  John 
Gay  in  this  proceeding  for  said  amount  received,  and  therefore  these 
petitioners  are  entitled  to  a  credit  of  $336.00  more  than  they  have 
received  credit  for  on  this  item  in  the  auditor's  report,  and  that  they 
are  not  liable  in  any  amount  on  said  item."  This  exception,  we 
think,  clearly  specified  the  error  complained  of,  and  was,  therefore, 
sufficient  in  form.  It  singled  out  a  certain  finding  of  the  auditor 
upon  a  particular  item  of  account,  and  made  such  a  definite  speci- 
fication of  error  as  that  the  range  of  evidence  upon  the  issue  raised 
thereby  could  be  directed  and  confined  to  such  evidence  as  related 
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directly  to  the  finding  on  the  item  specified.  Mason  v.  Cc/mnniS' 
nomrs,  104  Ga,  35,  and  cases  cited;  Mohr-Weil  Lumber  Co,  v, 
Russell,  109  Ga.  579.  It  is  clear  that  if  the  specific  item  of  prop- 
erty, the  rental  of  which  is  charged  against  the  executors  by  the 
auditor  in  this  item  of  his  report,  was  given  by  the  will  to  Alfred  Gay, 
then  the  executors  are  responsible  to  him  for  the  rents  of  it  received 
by  them,  and  not  to  the  other  legatees.  From  the  brief  of  evidence 
in  the  record  it  appears  that  lots  24,  25,  and  26,  in  the  town  of 
Eastman,  were  devised  to  Alfred  (Jay,  under  the  will  of  John  Gay, 
and  at  least  one,  if  not  two,  of  the  witnesses  who  testified  before 
the  auditor  in  behalf  of  the  defendants  in  error  swore  that  the  resi- 
dence, for  the  rentals  of  which,  for  the  years  1876  and  1877,  the 
auditor  found  the  executors  were  liable,  was  situated  on  one  of  these 
lots.  If  the  jury  should  so  find  upon  the  trial  of  the  issue  made 
by  this  exception,  then  the  executors  should  not  be  charged  with 
the  amount  of  the  rents  found  against  them  by  the  auditor. 

2.  The  other  exceptions  to  the  report  are :  "  2nd.  That  the  find- 
ings and  conclusions  of  the  auditor  in  his  general  summary  to  the 
effect  that  'The  executors  due  the  estate  on  April  7th,  1896,  the 
sum  of  $900.99,  besides  interest,'  is  contrary  to  the  evidence  and 
without  evidence  to  support  it.  The  evidence  showing  that  the  East- 
man property  was  appraised  at  $1000.00  and  was  charged  to  the  ex- 
ecutors by  the  auditor  when  the  appraisement  of  the  estate  was  intro- 
duced, and  they  nowhere  in  said  findings  or  report  are  given  credit  for 
the  same ;  the  evidence  showing  that  [they]  have  long  since,  about  the 
year  1871,  turned  said  property  over  to  said  Alfred  Gay  as  the 
will  directed,  and  these  petitioners  as  executors  are  entitled  to  an 
additional  credit  of  $1000.00,  besides  interest,  in  said  settlement 
with  said  heirs."  "  3rd.  These  petitioners  say  that  the  auditor 
found  contrary  to  the  evidence  in  failing  to  find  an  additional  credit 
of  $200.00,  the  value  of  a  certain  gray  mare,  which  was  charged 
to  them  by  the  auditor,  and  the  evidence  also  showing  that  they 
had  turned  said  mare  over  to  Alfred  Gray  as  the  will  directed ;  and 
also  the  auditor  found  contrary  to  the  evidence  when  he  failed  to 
give  an  additional  credit  of  $100.00  for  a  yoke  of  oxen  which  they 
were  charged  with  in  the  appraisement.  The  evidence  showing  that 
said  yoke  of  oxen  never  did  come  into  their  hands,  the  fact  being 
shown  by  the  evidence  that  there  were  more  oxen  appraised  than 
belonged  to  said  estate."    The  fourth  and  last  exception  was  a  mere 
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general  summary  of  those  which  preceded  it  It  is  unnecessary  for 
us  to  decide  whether  exceptions  2  and  3  clearly  and  distinctly  spec- 
ify the  errors  complained  of;  for,  even  if  they  be  suflBcientin  form, 
an  examination  of  the  record  makes  it  manifest  that  they  are 
wholly  without  merit,  and  therefore  the  striking  of  the  same  is  not 
cause  for  reversal.  It  does  not  appear,  from  either  the  report  of 
the  auditor  or  from  the  brief  of  evidence,  that  the  executors  were 
charged  with  the  value  of  the  Eastman  property,  or  with  that  of 
the  gray  mare.  The  record  further  shows  that  they  were  charged 
with  the  value  of  only  one  yoke  of  oxen,  viz.,  S50.00,  and  this  ap- 
pears as  an  admitted  debit  against  them  in  one  of  their  sworn  re- 
turns. Judgment  reversed.     All  the  Justices  concurring. 


Jackson  et  al.  v.  Fitzpatbick  &  Walton. 

Quel  I 
lltf  4811  Cobb,  J.  The  bill  of  exceptions  in  the  preaent  case  not  containing  any  aaaign- 

^  3^,  ment  of  error  upon  the  rulings  of  the  court  therein  referred  to,  the  writ  of 

I^i_§i2j  error  most  be  dlsmiased. 

Writ  of  error  dismissed.    All  the  Justices  eofncwrring. 

Submitted  Norember  21,— Decided  December  12,  1901. 

J.  H,  Holland^  for  plaintiffs  in  error.      Oeorge  &  George,  contra. 


MATHIS  et  al  v.  FORDHAM,  ordinary,  for  use,  eta 

1.  Allegations  to  the  effect  that  an  action  was  brought  against  M.  **  as  admin- 
fills'  istrator  on  the  estate  of*'  W.,  and  that  the  plaintiff  obtained  a  judgment 
—                        against  **the  said  [M.],  administrator  as  aforesaid,''  sufficiently  show,  cer- 
tainly as  against  a  general  demurrer,  that  the  judgment  was  rendered  against 
M.  in  his  representative  and  not  in  his  individual  capacity. 

2.  A  **  speaking  "  demurrer  is  not  good.  A  demurrer  to  a  petition,  presenting 
the  point  that  a  named  person  described  as  heir  at  law  of  one  deceased  was 
not  joined  as  a  party  defendant,  is  of  this  character  when  there  is  nothing  in 
the  petition  showing  that  the  deceased  left  any  such  heir. 

8.  A  petition  brought  by  an  ordinary  for  the  use  of  a  named  woman  **aDd  her 
three  minor  children  "  is  not  demurrable  on  the  ground  that  **  all  of  the  plain- 
tiffs' names  are  not  set  out  in  said  petition."  In  such  a  case  she  and  her 
children  are  not  plaintiffs  but  usees. 

4.  A  ground  of  demurrer  which  does  not  present  for  decision  any  distinct  ques- 
tion is  without  merit. 

6.  As  the  answer  in  the  present  case  set  up  no  good  matter  of  defense,  it  was 
properly  stricken ;  and  there  was  no  error  in  directing  a  verdict  in  the  plains 
tiff 's  favor. 

Argaed  November  21,  —  Decided  December  12, 1901. 


Digitized  by  VjOOQIC 


Ga.)  •  OCTOBER  TERM,  1901.  365 

Complaint.     Before    Judge    Adams.     City   court   of    Dublin. 
March  15,  1901. 

"The  petition  of  Joe  M.  Fordham,  ordinary  of  Laurens  county, 
who  brings  this  petition  for  the  use  of  Mary  Jane  Mathis  and  her 
three  minor  children,  shows  the  following  facts,  to  wit:  1.  That  on 
the  6tb  day  of  May,  1889,  A.  J.  Mathis,  Ieis  principal,  and  J.  N. 
Darsey  and  W.  S.  Bryan,  as  securities,  entered  into  an  administra- 
tor's bond,  payable  to  the  ordinary  of  said  county  and  his  succes- 
sors in  oflBce,  jointly  and  severally  obligating  themselves,  their 
heirs,  executors,  and  administrators,  in  the  sum  of  fifteen  hundred 
dollars,  that  A.  J.  Mathis  should  administer  according  to  law  upon 
the  estate  of  James  T.  Warren,  late  of  said  coimty,  deceased.     2. 
That  the  estate  of  the  said  James  T.  Warren,  deceased,  which  went 
into  the  hands  of  the  said  A.  J.  Mathis,  administrator,  was  of  the 
value  of  8750,  or  other  large  sum.     3.  That  on  the  3d  day  of 
April,  1899,  at  the  April  term  of  Laurens  court  of  ordinary,  Mary 
Jane  Mathis,  suing  for  the  use  of  herself  and  her  three  minor  chil- 
dren, obtained  a  judgment  agaiost  the  said  A.  J.  Mathis,  adminis- 
trator as  aforesaid,  for  the  sum  of  $595.20.    4.  That  the  said  judg- 
ment was  obtained  on  a  petition  brought  by  said  Mary  Jane  Mathis, 
for  the  use  of  herself  and  her  three  minor  children,  for  a  settlement 
with  the  said  A.  J.  Mathis  as  administrator  on  the  estate  of  said 
James  T.  Warren,  deceased,  all  of  said  estate  having  previously  been 
set  aside  by  the  ordinary  of  said  county  for  a  twelve  months'  sup- 
port of  the  said  Mary  Jane  Mathis  and  her  three  minor  children, 
who  were  respectively  the  widow  and  minor  children  of  said  James 
T.  Warren,  deceased.     5.  That,  said  administrator  having  failed  to 
pay  said  judgment,  an  execution  was  issued  against  the  lands  and 
tenements,  goods  and  chattels  of  the  deceased,  then  in  the  hands 
of  said  administrator  to  be  administered,  if  to  be  found,  and,  if  none 
to  be  found,  then  against  the  goods  and  chattels,  lands  and  ten- 
ements of  said  A.  J.  Mathis,  held  in  his  own  individual  right;  and 
the  sheriff  of  said  county  having  made  a  return  of  due  search  and 
no  property  to  be  found  on  which  to  levy  said  execution ;  that  by 
reason  of  the  above-recited  facts  a  breach  of  said  bond  has  been 
made  and  established.     6.  That  since  the  execution  of  said  bond, 
the  said  J.  N.  Darsey,  one  of  the  securities  on  said  administrator's 
bond,  has  departed  this  Hfe,  intestate,  leaving  an  estate  of  real  and 
personal  property  largely  in  excess  of  said  bond,  which  estate  has 
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been  administered  upon  by  A.  L  Darsey,  administrator  of  said  J. 
N.  Darsey,  and  which  said  estate  of  said  J.  N.  Darsey  has  been  dis- 
tributed among  the  heirs  at  law  of  said  J.  N.  Darsey,  who  are  as 
follows,  to  wit :  Emma  Darsey,  A.  L  Darsey,  Anna  Darsey,  and 
Clara  Darsey.  7.  That,  by  reason  of  the  facts  set  out  in  this  peti- 
tion, said  A.  J.  Mathis,  W.  S.  Bryan,  A.  L.  Darsey,  Emma  Darsey, 
Anna  Darsey,  and  Clara  Darsey,  all  of  said  county  of  Laurens  and 
State  of  Georgia,  have  become  jointly  and  severally  liable  to  pay 
to  your  petitioner  for  the  uses  aforesaid  the  amount  of  said  judg- 
ment, including  principal,  interest,  and  costs,  due  thereon  as  afore- 
said. 8.  That  two  of  the  said  heirs  of  the  said  J.  N.  Darsey,  to 
wit,  Anna  Darsey  and  Clara  Darsey,  are  minors,  and  that  on  the 
1st  day  of  November,  1897,  A.  L.  Darsey  was,  by  the  ordinary  of 
said  county,  appointed  the  legal  guardian  of  the  persons  and  prop- 
erty of  said  two  minors,  and  duly  qualified  as  such  guardian." 
Here  follows  a  prayer  for  process  against  A.  J.  Mathis,  W.  S. 
Bryan,  A.  L.  Darsey,  Emma  Darsey,  A.  L.  Darsey  as  guardian  for 
Anna  Darsey,  and  A.  L  Darsey  as  guardian  for  Clara  Darsey. 

The  defendants  answered,  that  they  were  not  indebted  to  the 
plaintiff s ;  that  they  were  not  prepared  to  deny  the  allegations  con- 
tained in  the  3d,  4th,  5th,  and  6th  paragraphs  of  the  petition,  but 
that  if  the  plaintiffs  did  obtain  a  judgment  against  defendant  Mathis 
for  $595.20,  based  on  the  idea  that  he  as  administrator  was  indebted 
to  them,  the  judgment  was  illegal  and  they  were  not  bound  by  it, 
as  he  did  not  owe  the  estate  that  amount,  or  any  other  amount,  for 
the  reason  that  while  he  was  administrator  he  paid  debts  of  the  es- 
tate and  advanced  money  for  improvements  and  work  on  the  estate, 
and  for  the  purchase  of  mules,  wagons,  etc.,  in  amounts  stated, 
which  exceed  the  amount  of  the  judgment ;  that  they  denied  the  al- 
legations set  forth  in  paragraph  7  of  the  petition  ;  that  the  year's 
support  set  apart  for  plaintiffs  was  illegal  and  void,  and  the  judg- 
ment based  on  it  in  the  suit  for  its  recovery  was  illegal,  and  there- 
fore no  action  could  be  based  on  it ;  and  that  the  estate  turned  over 
to  plaintiffs  by  Mathis,  administrator, was  worth  four  times  as  much 
as  it  was  when  it  was  received  by  him.  For  the  other  facts  see 
the  opinion. 

Griner  &  Baldwin  and  James  K,  ffines,  for  plaintiffs  in  error. 
James  B.  Sanders  and  Alexander  Akerman,  contra. 
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Lumpkin,  P.  J.  An  action  was  brought  in  the  city  court  of  Dub- 
lin by  J.  M.  Fordham,  as  ordinary,  suing  for  the  use  of  Mary  Jane 
Mathis  "  and  her  three  minor  children."  The  petition  is  set  forth 
in  the  official  report  preceding  this  opinion.  To  this  petition  the 
defendants  filed  a  demurrer  based  upon  the  grounds:  "1st.  That 
there  is  no  cause  of  action  set  forth  in  said  petition.  2nd.  That 
one  of  the  heirs  at  law  of  J.  N.  Darsey,  to  wit  Laura  K  Garrett,  was 
never  sued  in  said  action.  3rd.  Because  there  is  nothing  set  forth 
in  said  petition  to  predicate  the  suit  upon,  and  all  of  the  plaintiffs' 
names  are  not  set  out  in  said  petition.  4th.  The  defendants  were 
not  bound  at  any  time  to  said  estate  except  by  bond,  and  the  bond 
which  they  gave  has  not  been  sued  upon."  The  demurrer  was  over- 
ruled, and  the  defendants  excepted.  They  also  filed  an  answer,  the 
substance  of  which  appears  in  the  above-mentioned  official  report. 
This  answer,  or  demurrer  thereto,  was  stricken  by  the  court,  and 
thereupon  a  verdict  in  favor  of  the  plaintiff  for  the  amount  sued  for 
was  directed ;  to  all  of  which  exception  was  taken  by  the  defend- 
ants. 

1.  It  was  insisted  on  the  aigument  here  that,  according  to  the  alle- 
gations of  the  petition,  the  judgment  against  A.  J.  Mathis,  the  basis 
of  the  plaintiff's  action,  was  against  Mathis  individually,  the  same 
not  being  a  judgment  against  him  in  his  representative  capacity. 
It  will  be  noted  that  this  point  is  not  made  by  special  demurrer, 
and  therefore  the  contention  of  counsel  for  the  plaintiffs  in  error 
must  necessarily  mean  that  the  petition  was  not,  for  the  reason  as- 
signed, good  as  against  a  general  demurrer.  We  can  not  concur  in 
this  view.  The  plaintiff's  petition  alleged  that  Mrs.  Mathis,  "for 
the  use  of  herself  and  her  three  minor  Children,  obtained  a  judgment 
against  the  said  A.  J.  Mathis,  administrator,  as  aforesaid ;"  and  fur- 
ther, that  this  judgment  was  obtained  on  a  petition  brought  by  her 
for  the  use  of  herself  and  her  children  for  a  settlement  with  "  the 
said  A.  J.  Mathis,  as  administrator  on  the  estate  of  said  James  T. 
Warren,  deceased." 

2.  The  second  ground  of  the  demurrer  makes  the  point  that  Laura 
E.  Garrett,  one  of  the  heirs  at  law  of  J.  N.  Darsey,  deceased,  was 
not  sued.  This  is  a  "speaking"  demurrer,  because  it  does  not  ap- 
pear in  the  petition  that  J.  N.  Darsey  had  such  an  heir.  The  proper 
method  for  presenting  this  point  was  to  file  a  plea  of  nonjoinder. 

3.  The  third  ground  of  the  demurrer  raises  the  objection  that 
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**  all  the  plaintiffs'  names  are  not  set  out  in  said  petition."  There  is 
but  one  plaintiff,  viz.,  Fordham,  the  ordinary  of  Laiirens  county. 
Mrs.  Mathis,  by  name,  and  her  three  minor  children,  by  reference, 
are  simply  designated  as  usees.  If  the  defendants  deemed  it  es- 
sential that  the  petition  should  set  forth  the  names  of  these  chil- 
dren, the  demurrer  should  have  presented  the  point  that  the  peti- 
tion failed  to  disclose  the  names  of  these  usees.  Instead  of  so 
doing,  complaint  was  made  that  the  petition  was  defective  in  that 
it  did  not  set  forth  the  names  of  all  the  parties  plaintiff.  Presum- 
ably, the  defendants  regarded  the  usees  as  plaintiffs,  but  they  could 
not  properly  be  so  considered  in  determining  the  question  whether 
or  not  the  petition  was  brought  in  accordance  with  the  established 
rules  of  pleading.  Had  the  usees  been  actually  joined  with  the  or- 
dinary as  parties  plaintiff,  the  petition  would  undoubtedly  have 
been  demurrable ;  for  the  bond  sued  on  was  payable  to  the  ordi- 
nary, and  the  usees  were  strangers  to  the  contract  evidenced 
thereby.  Nevertheless,  it  was  in  the  argument  here  urged  that,  in  a 
suit  of  this  kind,  the  usees  are  to  be  regarded  as  the  real  plaintiffs. 
Undoubtedly,  for  many  purposes  it  would  be  proper  to  treat  them 
as  the  real  beneficiaries  of  the  action.  For  instance,  they  should 
be  so  regarded  when  so  doing  would  be  essential  to  the  assertion 
of  any  right  or  defense  on  the  part  of  the  defendants.  But,  in  a 
strictly  legal  sense,  usees  are  not  parties  to  the  case,  and  can  not 
be  joined  as  plaintiffs  with  the  person  in  whose  name  the  law  de- 
clares the  action  must  be  brought  and  conducted.  In  Sharman  v. 
Walker,  68  Ga,  148,  which  was  a  suit  by  a  sheriff  for  the  use  of 
named  persons,  it  was  held  that  he  was  "the  party  plaintiff"  and 
that  those  for  whose  benefit  he  sued  were  "properly  joined  as  usees 
in  the  action."  Counsel  for  the  plaintiffs  in  error  cited  and  relied 
on  the  case  of  Wortsman  v.  Wade,  77  Ga.  651,  and  the  cases  cited 
by  Mr.  Justice  Hall  on  page  656.  In  the  main  case  it  was  simply 
held  that  the  action  there  dealt  with  was  removable  to  the  United 
States  court,  on  the  ground  that  though  the  United  States  marshal 
was  the  formal  party  plaintiff,  his  usees,  the  real  beneficiaries  of  the 
action,  were  non-residents  of  Georgia.  It  is  true  that  they  were 
referred  to  as  "the  real  plaintiffs  in  the  action,"  but  this  merely 
meant  that  they  should  be  so  considered  for  the  purpose  of  deter- 
mining whether  or  not  the  suit  could  properly  be  removed  to  the 
Federal  court.  No  question  concerning  the  sufficiency  of  the  plead- 
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ings  wasin  that  case  raised  or  passed  upon.  Of  the  eases  cited  in  the 
opinion  we  have  already  noticed  that  of  Sharvian  v.  TFa/fer,  which, 
we  think,  directly  supports  the  ruling  we  now  make.  The  other 
cases  do  not  sustain  the  contention  of  counsel, for  in  none  of  them 
was  the  court  deaUng  with  the  question  whether,  relatively  to  the 
proper  practice  in  framing  the  pleadings,  j)ersons  for  whose  use  an 
action  is  brought  can  properly  be  considered  parties  plaintiff. 

In  conclusion  it  is  proper  to  call  attention  to  the  fact  that  the 
rules  governing  good  pleading  apply  as  weU  to  the  framing  of  a  de- 
murrer as  to  the  preparation  of  a  petition  which  it  seeks  to  attack. 
It  is  obvious  that  in  the  present  case  the  defendants'  demurrer  does 
not  remotely  present  the  point  insisted  upon  in  the  argument  here, 
\iz.,  that  the  petition  was  defective  in  that  the  names  of  all  the 
usees  were  not  set  forth  therein ;  and  this  being  so,  the  demurrer 
falls  far  short  of  coming  up  to  the  requisite  standard  of  certainty 
which  the  law  declares  shall  be  observed  by  a  defendant  who  seeks 
to  take  advantage  of  the  failure  of  a  plaintiff  to  conform  to  the 
requirements  of  good  pleading. 

4.  The  4th  ground  of  the  demurrer  is  entirely  too  vague  and  indefi- 
nite to  raise  any  point  for  our  determination.  We  have  studied  the 
language  employed,  closely  and  carefuUy,  and  candidly  are  unable 
to  conjecture  what  objection  to  the  petition  was  thereby  intended 
to  be  made.  It  certainly  does  not  present  the  point  that  there  was 
a  misjoinder  of  parties  defendant. 

5.  It  is  clear  that  there  was  no  error  in  striking  the  defendants' 
answer.  An  examination  of  it  will  show  that  there  are  no  distinct 
denials  of  the  material  allegations  of  fact  set  forth  in  the  plaintiff's 
petition,  nor  any  statement  to  the  effect  that  for  want  of  sufficient 
information  the  defendants  were  unable  either  to  admit  or  deny  the 
same.  The  denial  of  the  7th  paragraph  of  the  petition  amounted 
to  nothing.  That  paragraph  stated  a  conclusion  of  law,  and  pre- 
sented no  allegation  which  could  be  met  by  answer.  Any  objec- 
tion to  this  paragraph  should  have  been  raised  by  demurrer.  Civil 
Code,  §  5049.  In  so  far  as  the  answer  attempted  to  set  up  matters 
of  defense,  it  will  be  at  once  perceived  that  this  was  neither  more 
nor  less  than  a  naked  effort  to  go  behind  a  judgment  without  sug- 
gesting a  single  good  reason  against  its  validity. 

There  was  no  error  in  directing  the  verdict  to  which  exception 
is  taken.     With  the  answer  out  of  the  way,  and  taking  the  plain- 
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tiff's  allegations  as  true,  this  verdict  was  the  necessary  result  of  the 
trial.  Judgment  affirmed.     All  the  Justices  concurring. 


MAYOR  AND  COUKCIL  OF  MILLEDGEVILLE  v,  WOOD. 

1.  In  a  suit  to  recover  damages  alleged  to  have  been  sustained  in  consequence 
of  the  negligence  of  the  defendant,  a  chaige  which  in  effect  instructs  the  jury 
that  if  they  belieye  from  the  evidence  that,  at  the  time  the  injury  was  re- 
ceived, a  given  state  of  facts  existed,  such  facts  would  constitute  negligence 
on  the  part  of  the  defendant,  is  erroneous,  when  the  facts  are  not  such  as 
would,  under  the  operation  of  a  statute  or  valid  ordinance,  constitute  negli- 
gence per  se. 

2.  The  opinion  of  a  witness  is  not  admissible  in  evidence  when  all  the  facts  and 
circumstances  are  capable  of  being  clearly  detailed  and  described  so  that  the 
jurors  may  be  able  readily  to  form  correct  conclusions  therefrom. 

Submitted  Noyember  21,— Decided  December  12.  1901. 

Action  for  damages.  Before  Judge  Hart.  Baldwin  superior 
court.     April  1,  1901. 

Allen  &  Pottle,  for  plaintiff  in  error. 
,     Roberts  &  Hines,  contra. 

Fish,  J.  This  was  an  action  against  a  municipal  corporation, 
brought  by  the  plaintiff  to  recover  damages  alleged  to  have  been 
sustained  by  him  in  consequence  of  physical  injuries  received  by 
his  minor  son,  alleged  to  have  been  due  to  the  defective  and  unsafe 
condition  of  a  portion  of  one  of  the  streets  of  the  city.  There  was 
a  verdict  for  the  plaintiff,  and  the  defendant  excepted  to  the  over- 
ruling of  its  motion  for  a  new  trial. 

1.  One  of  the  grounds  of  the  motion  is  that  the  court  erred  in 
charging  the  jury  as  follows :  "  It  is  the  allegation  of  the  plaintiff 
in  this  case  that  the  city  failed  to  do  its  duty  to  the  public  by  keep- 
ing its  streets  in  a  reasonably  safe  condition.  He  says,  upon  the 
contrary,  there  were  gullies  and  a  washout  in  the  streets,  and  in 
consequence  of  that  gully  his  son  was  thrown  into  it  by  reason  of 
his  horse  taking  fright  at  the  approaching  engine,  and,  had  it  not  been 
for  this  defect  in  the  street,  that  his  son  would  not  have  been  in- 
jured, and  that  this  defect  in  the  street  was  the  proximate  cause 
of  the  injury.  I  charge  you,  if  you  find  that  to  be  the  truth  of  the 
case,  that  the  plaintiff  would  be  entitled  to  recover,  unless  in  the 
exercise  of  ordinary  care  he  could  have  avoided  the  injury."     An- 
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other  ground  is  that  the  court  erred  in  charging :  "  Applying,  there- 
fore, the  rules  of  law  which  I  have  given  you  in  charge  to  the  evi- 
dence in  the  case,  if  you  believe  from  the  evidence  in  the  case  that 
this  street  was  not  kept  in  a  reasonably  safe  condition^that  the  mu- 
nicipality knew  that  or  ought  to  have  known  that,  then  the  plain- 
tiff would  be  entitled  to  recover,  and  entitled  to  recover  whatever 
damages  the  father  has  sustained  by  reason  of  the  loss  of  services 
of  his  son,  together  with  whatever  njoney  he  had  to  expend  in  the 
care  and  treatment  of  his  son,  and  you  would  say :  *  We,  the  jury, 
find  in  favor  of  the  plaintiff*  so  many  dollars.  On  the  other  hand, 
if  you  find  from  the  evidence  in  the  case  that  the  street  was  kept 
in  a  reasonably  safe  condition ;  or  if  you  find  from  the  evidence 
that  the  plaintiff.  Wood,  in  the  exercise  of  ordinary  care  could  have 
avoided  the  consequences  of  defendant's  negligence,  in  that  view  of 
the  case  you  would  say :  *  We,  the  jury,  find  for  the  defendant/  " 
It  is  well-settled  law  in  this  State  that,  as  a  general  rule,  negli- 
gence is  a  question  solely  for  the  jury,  and  that  the  court,  there- 
fore, can  not  instruct  the  jury  what  fact  or  facts,  if  proved,  will 
constitute  negligence.  Wright  v.  Georgia  Railroad  &  Banking  Co,^ 
34  Ga.  330  ;  East  Tenn.,  Va.  dk  Oa.  By.  Co.  v.  Kane^  92  Ga.  187  ; 
City  of  Columbus  v.  Ogletree,  96  'Ga.  177;  Brunsvnck  &  Western 
R  Co.  V.  Gibson,  97  Ga.  489 ;  Atlanta,  Knoxville  &  Northern  By. 
Co.  V.  Bryant,  110  Ga.  247;  Georgia  Bailroad  &  Banking  Co.  v. 
Clary,  103  Ga.  639.  It  is  only  where  the  law  expressly  requires, 
or  forbids,  an  act  to  be  done,  or  declares  its  performance  or  non-per- 
formance to  be  negligence,  that  the  court  has  the  right  to  tell  the 
jury  what  constitutes  negligence.  It  will  be  seen  that,  in  each  of 
the  quoted  and  excepted-to  portions  of  the  charge,  the  court,  in 
effect,  instructed  the  jury  that,  if  they  believed  from  the  evidence 
a  given  state  of  facts  to  be  true,  such  facts  would  constitute  neg- 
ligence on  the  part  of  the  defendant.  As  the  plaintiff  could  not 
recover  without  showing  negligence  on  the  part  of  the  defendant,  to 
unqualifiedly  charge  the  jury  that  if  they  believed  a  given  state  of 
facts  to  be  established  by  the  evidence,  the  plaintiff  was  entitled 
to  recover,  was  equivalent  to  charging  them  that  such  facts  were 
sufficient  to  show  that  the  defendant  was  negligent.  This  seems 
perfectly  plain.  But  if  authority  were  needed,  it  would  be  found 
in  West  End  &  Atlanta  Street  Railway  Co.  v.  Mozely,  79  Ga.  463, 
where  it  was  held  :  "  Where  suit  was  brought  against  a  street-rail- 
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way  company  to  recover  for  an  injury  allied  to  have  been  re- 
ceived by  a  passenger  in  leaving  a  car,  it  was  error  to  charge  the 
jury  that  *if  the  plaintiff  rang  the  bell,  as  a  signal  to  the  driver  to 
stop,  and  the  car  stopped,  and  the  plaintiff,  without  fault  on  his 
part,  was  in  the  act  of  alighting,  and  before  he  had  completely  left 
the  car —  as  by  having  one  foot  upon  the  ground  and  one  still  on 
the  step, — the  car  suddenly  started  forward  at  the  will  of  the 
driver,  and  the  plaintiff  was.  by  reason  of  the  start  or  jerk,  thrown 
to  the  ground  and  injured,  the  defendant  would  be  liable.'  Such 
charge  was  equivalent  to  instructing  the  jury  that  the  facts  re- 
cited would  show  the  defendant  to  be  negligent.  Whether  or  not 
the  defendant  was  negligent  was  a  question  for  the  jury." 

2.  Complaint  is  made  in  the  motion  for  a  new  trial  that  the 
court  erred  in  sustaining  objections  made  by  the  plaintiff  to  the 
following  questions  propounded  by  defendant's  counsel  to  a  witness- 
for  the  plaintiff,  named  Edwards:  "Was  not  that  street  broad 
enough  and  wide  enough  at  that  point  and  on  out  for  all  reason- 
able purposes?"  "I  will  ask  your  opinion  as  to  whether  or  not 
that  place  was  dangerous  ? "  There  was  no  error  in  excluding  either 
of  the«e  questions.  Each  sought  an  expression  of  opinion  from  the 
witness.  As  a  general  rule,  a  witness  should  be  confined  to  a  state- 
ment of  facts,  his  opinions  being  irrelevant  and  inadmissible.  To 
this  rule  there  are  important  exceptions.  It  is  the  peculiar  province 
of  the  jury  to  draw  deductions  and  form  conclusions  from  the  facts 
shown  by  the  evidence,  and  it  is  only  from  the  necessity  of  the 
case  that  a  witness  is  allowed  to  give  his  opinion  to  aid  the  jury 
in  arriving  at  a  correct  conclusion  upon  the  facts  before  them. 
Thus,  experts  on  questions  relating  to  a  particular  art  or  science,, 
or  which  come  under  the  observation  and  experience  of  persons  en- 
gaged in  a  particular  profession,  trade,  or  occupation,  who,  from 
their  superior  facilities  and  experience,  are  better  qualified  than  or- 
dinary jurors  to  form  correct  conclusions  thereon,  are  permitted  to 
give  their  opinions  to  the  jury,  based  upon  given  facts  which  they 
have  testified  to  themselves,  have  heard  others  testify  to  in  the 
case,  or  which  have  been  hypothetically  stated  to  them.  And,  in 
this  State  at  least,  where  the  subject  under  investigation  is  a  proper 
one  to  be  illustrated  by  the  opinion  of  an  expert,  one  who  is  not  an 
expert  may  give  his  opinion  thereon,  provided  he  testifies  to  the 
facts  upon  which  such  opinion  is  based.     Aupista  <Sc  SummervilU 
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R  Co.  V.  Dorsey,  68  Ga.  228;  Central  BaUroad  v.  Coggin,  73  Oa. 
689.  So,  "  The  opinions  of  ordinary  witnesses  derived  from  obser- 
vation are  admissible  in  evidence,  when,  from  the  nature  of  the 
subject  under  investigation,  no  better  evidence  can  be  obtained,  or 
the  facts  can  not  otherwise  be  presented  to  the  tribunal,  e.  g.,  ques- 
tions relating  to  time,  number,  dimensions,  height,  speed,  distance, 
or  the  like."  Lawson's  Exp.  &  Op.  Ev.  505,  Rule  63.  This  lat- 
ter exception  to  the  general  rule  was  well  expressed  by  Peck,  J., 
in  Cavendish  v.  Troy,  41  Vt.  107,  in  the  following  language: 
**  Where  the  witness  has  had  the  means  of  personal  observation, 
and  the  facts  and  circumstances  which  lead  the  mind  of  the  wit- 
ness to  a  conclusion  are  incapable  of  being  detailed  and  described 
so  as  to  enable  any  one  but  the  observer  himself  to  form  an  intel- 
ligent conclusion  from  them,  the  witness  is  often  allowed  to  add 
his  opinion  or  the  conclusion  of  his  own  mind.  Such  is  the  case 
in  questions  of  identity  of  persons  and  things, — handwriting,  the 
value  of  property,  questions  of  insanity ,  time,  distance,  etc.,  and 
various  other  instances  that  might  be  referred  to.''  But,  as  was 
said  by  Royce,  J.,  in  Cliflford  v.  Richardson,  18  Vt.  626,  "When  all 
the  pertinent  facts  can  be  sufficiently  detailed  and  described,  and 
when  the  triers  are  supposed  to  be  able  to  form  correct  conclusions 
without  the  aid  of  opinion  or  judgment  from  others,  no  exception 
to  the  rule  is  allowed."  With  these  principles  in  mind,  we  fail  to 
see  any  necessity  whatever  that  this  witness  should  give  to  the  juiy 
Ins  opinion  upon  the  question  whether  or  not  the  street,  at  the 
point  where  the  accident  occurred,  was  wide  enough  for  all  reason- 
able purposes,  or  upon  the  question  whether  or  not  the  place  was 
dangerous.  We  do  not  think  that  either  of  these  questions  pre- 
sented a  proper  subject  for  opinion  evidence.  The  witness  de- 
scribed the  gully,  or  washout,  and  its  location,  testified  that  it  was 
wide  enough  for  two  wagons  to  be  set  ui  it,  side  by  side ;  that  he 
•*8aw  the  wagon  in  there  the  next  morning  after  the  accident,"  and 
that  "on  the  side  next  to  the  trestle"  of  the  dummy  railroad  "it 
was  in  as  deep  as  the  wheel;"  that  he  did  not  see  the  horse  in 
there,  "  but  saw  where  he  had  floundered  about  trying  to  get  out;" 
that  there  were  "no  rails  or  other  barriers  to  protect  travelers;" 
that  on  the  other  side  of  the  street  there  was  a  ditch  to  conduct 
the  water  oflf ;  that  the  street,  at  that  point,  was  between  twenty 
and  twenty-four  feet  wide ;  and  testified  to  the  amount  of  the  travel 
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thereon.  ^With  these  facts  before  them,  it  seems  to  us  that  the 
jurors,  presumably  men  of  common  sense  and,  at  least,  ordinary 
powers  of  observation,  did  not  need  the  aid  of  the  witness's  opinion 
to  enable  them  to  determine  whether  or  not  the  street  at  this  point 
was  wide  enough  for  all  reasonable  purposes,  or  whether  or  not  this 
was,  relatively  to  persons  traveling  upon  the  highway  in  a  wagon, 
or  other  vehicle  of  a  similar  character,  a  dangerous  place.  See 
Oeorgia  RaUroad  Co,  v.  Hicks,  95  Ga.  302  (4). 

Besides,  the  issue  which  the  jury  was  called  upon  to  try  was  a 
mixed  question  of  law  and  fact.  One  of  the  most  important  and 
controlling  issues  in  the  case  was,  whether  or  not  the  defendant 
was  negligent.  The  witness  had  testified  that  this  gully,  or  wash- 
out, had  been  there  for  eight  or  ten  years ;  and  to  have  allowed  him 
to  give  to  the  jury  his  opinion  upon  the  two  questions  which  were 
excluded  by  the  court  would  have  been,  in  effect,  to  permit  him  to 
give  his  opinion  upon  the  very  question  which  the  jury  were  to 
determine.  Suppose,  for  instance,  the  witness,  after  having  testified 
that  the  gully,  or  washout,  had  been  there  for  eight  or  ten  years, 
should  have  stated  that  the  place  was  dangerous,  or  that  the  street 
there  was  not  wide  enough  for  all  reasonable  purposes,  would  he  not, 
in  effect,  have  given  an  opinion  that  the  defendant  was  negligent  ? 
On  the  other  hand,  if  he  had  testified  that  the  place  was  not  dan- 
gerous,-or  the  street,  at  that  point,  was  wide  enough  for  all  reason- 
able purposes,  would  not  this  have  been  equivalent  to  an  opinion 
that  the  defendant  was  not  negligent  ?  We  have  seen  that,  in  this 
State,  negligence  is  a  question  exclusively  for  the  jury,  and  that 
the  law  so  carefully  guards  the  province  of  the  jury  in  this  respect 
that  even  the  court  can  not,  either  directly  or  indirectly,  tell  the 
jury  what  facts  will  or  will  not  constitute  negligence.  In  Central 
Railroad  &  Banking  Co.  v.  Ryles,  84  Ga.  420,  where  the  plaintiff's 
injuries  were  alleged  to  have  been  the  result  of  the  defendant's  neg- 
ligence, it  was  held,  that  the  testimony  of  the  fireman,  who  was 
upon  the  locomotive  attached  to  the  train,  that  the  backing  of  the 
train  "was  very  carefully  done,"  was  properly  excluded,  as  this  was 
matter  for  the  judgment  of  the  jury,  and  not  for  that  of  the  wit- 
ness ;  and  that  the  same  was  true  "  as  to  the  exclusion  of  the  tes- 
timony of  the  same  witness  to  this  effect  that  *  There  was  nothing 
done  by  any  of  the  employees  carelessly  or  negligently,  that  would 
produce  the  injury  to  the  plaintiff.' "    Again,  in  Mayfield  v.  Savan- 
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nah.  Griffin  &  North  Alabama  Railroad  Co,,  87  Oa,  374,  where 
the  plaintiff  sued  the  railroad  company  for  damages  for  a  personal 
injury,  alleged  to  have  been  sustained  by  him  as  an  employee  of 
the  company,  in  attempting  to  couple  the  engine  to  a  car,  it  was 
held :  "  That  the  plaintiff  acted  cautiously  is  a  conclusion,  not  a 
mere  fact,  and  he  is  not  competent  to  testify  in  general  terms  that 
he  so  acted."  Justice  Simmons  in  the  opinion  (p.  378)  said: 
"  There  was  no  error  in  ruling  out  plaintiff's  answer  that  he  got  on 
the  pilot  very  cautiously.  A  witness  may  state  facts,  but  not  his 
own  conclusion  from  those  facts.  This  was  a  conclusion  of  the 
witness,  and  was  the  very  question  which  the  jury  was  to  decide, 
whether  he  got  upon  the  pilot  cautiously  or  carelessly.  It  was  the 
same  as  if  he  had  said  that  he  was  not  negligent  in  getting  upon 
the  pilot"  So,  in  Printup  v.  Patton,  91  Ga,  422,  which  was  an  ac- 
tion for  damages  arising  from  the  drowning  of  a  horse,  in  conse- 
qucDce  of  the  alleged  negligent  management  of  a  ferry-boat,  it  was 
held  that  the  opinion  of  a  witness  that  the  ferryman  was  not  as 
careful  as  he  should  have  been  was  inadmissible. 

Judgment  reversed.     All  the  Jtistices  concurring. 


WYATT  V.  WALTON  GUANO  COMPANY.  ^^  lH 

1.  When  a  husband,  as  agent  for  hi8  wife  and  by  her  authority,  purchases  goods 
for  her  use  and  gives  therefor  a  promissory  note  to  which  he  affixes  his  signa- 
ture followed  by  the  word  **  agent,*'  and  subsequently  she  gives  in  its  stead 
her  own  promissory  note,  this  is  not  such  an  assumption  by  her  of  her  hus- 
band's debt  as  will  dischai^ge  her  from  liability  on  the  latter  note  ;  for  even 
if  the  payee  might  have  had  the  right  to  hold  the  husband  individually  liable 
on  the  former  note,  the  debt  thereby  created  was  nevertheless  in  essence  that 
of  the  wife,  for  whldi  she  was  bound  as  principal. 

2.  Where  a  husband,  in  the  presence  of  the  wife  and  with  her  express  consent, 
signs  her  name  to  a  promissory  note  which  she  knows  is  to  be  delivered  to  the 
payee  in  settlement  of  an  existing  indebtedness  for  which  she  herself  is  indi- 
vidually liable,  and  such  note  is  delivered  in  cancellation  of  the  indebtedness, 
the  mere  fact  that  she  remarked  to  her  husband,  at  the  time  of  authorizing 
him  to  sign  the  paper :  **  You  may  sign  my  name  to  the  note,  but  I  will  have 
nothing  to  do  with  it,*'  the  same  not  being  heard  by  or  communicated  to  the 
payee,  does  not  relieve  her  from  liability  on  the  note. 

8.  ITie  evidence  fully  warranted  the  verdict  returned  by  the  jury  against  the 
wife,  and  there  was  no  error  in  overruling  her  petition  for  certiorari. 

▲rgued  Noyember  21,  — Decided  December  12, 1901. 


Digitized  by  VjOOQIC 


376  WYATT  V.  WALTON  GUANO  CO.  (114 

Ceitioran.    Before  Judge  Hart.    Jasper  superior  court     March 
25,  1901. 

Oreene  F.  Johnson,  for  plainti£f  in  error. 
James  F,  Sogers,  contra. 

Lewis,  J.     The  Walton  Guano  Company  sued  Mrs.  Mary  A. 
Wyatt,  in  a  justice's  court  in  Jasper  county,  upon  a  promissory 
note  signed  by  her  and  by  Ike  Aikens.     This  note  was  one  of  sev- 
eral upon  which  suit  was  brought,  each  signed  by  Mrs.  Wyatt  and 
some  other  person,  and  it  was  agreed  that  the  decisicm  in  one  suit 
should  control  that  in  alL      Mrs.  Wyatt  filed  pleas  alleging,  (1) 
that  the  contract  on  her  part  was  one  of  sur^yship,  and  that  she, 
being  a  married  woman,  was  not  competent  to  make  such  a  con- 
tract; (2)  that  the  notes  were  an  assumption  of  the  debts  of  her 
husband,  and  therefore  void  as  to  her;  (3)  that  the  notes  sued  on 
were  signed  by  one  L  T.  Wyatt,  presuming  to  act  as  her  agent,  and 
that  she  had  given  him  no  authority  under  seal  to  sign  a  sealed  in- 
strument for  her,  the  notes  sued  on  being  under  seaL      The  case 
was  submitted  to  a  jury  in  the  justice's  court,  and  a  verdict  was 
returned  in  favor  of  the  plaintiff  for  the  amounts  sued  for.     The 
defendant  took  the  case  by  certiorari  to  the  superior  court ;  the  cer- 
tiorari was  overruled,  and  she  excepted.-     The  answer  to  the  cer- 
tiorari was  traversed,  and  the  traverse  was  admitted  to  be  true ;  so 
that,  in  getting  at  the  evidence  covered  by  the  traverse,  we  look  to 
the  petition  and  not  the  answer,  the  evidence  as  set  up  in  the  trav- 
erse being  as  it  appeared  in  the  petition.      One  point  made  by  the 
plaintiff  in  certiorari,  however,  was  not  covered  by  the  traverse,  and 
was  not  admitted  or  verified  by  the  magistrate.      That  point  was 
that  the  magistrate  erred  in  not  requiring  proof  of  special  author- 
ity under  seal  by  the  husband  to  sign  the  notes  in  question.    Under 
the  well-settled  rule  of  this  court,  that  where  there  is  a  conflict  be- 
tween the  allegations  of  the  petition  for  certiorari  and  the  answer 
of  the  magistrate,  the  latter  will  prevail,  we  will  accordingly  not 
consider  the  point  so  made.      It  appeared  from  the  evidence  that 
the  notes  sued  on  were  made  in  renewal  of  notes  which  had  pre- 
viously been  given  for  the  purchase-money  of  guano  sold  by  the  de- 
fendant in  error  to  the  plaintiff  in  error,  to  Uk  used  on  her  property 
by  her  tenants,  who  were  negroes,  and  with  whom  the  defendant 
in  error  had  no  dealings  throughout  the  transaction;  that  I.  T. 
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Wyatt,  the  husband  of  the  plaintiff  in  error,  was  her  general  agent 
for  the  transaction  of  her  business ;  that  the  guano  company  dealt 
with  L  T.  Wyatt  only  as  the  agent  of  the  plaintiff  in  error,  and  ex- 
tended credit  to  her,  and  not  to  her  husband,  as  he  was  insolvent; 
that  the  original  notes  were  signed  "  I.  T.  Wyatt,  agent,"  and  that 
the  notes  sued  on,  signed  "  Mary  A.  Wyatt,"  were  given  in  renewal 
of  those  notes.  It  seems  that  when  requested  by  her  husband  to 
sign  the  renewal  notes  Mrs.  Wyatt  refused  to  do  so,  but  finally 
said :  "  Well,  you  may  sign  my  name  to  them,  but  I  will  not  have 
anything  to  do  with  them."  This  statement,  however,  was  not 
made  in  the  presence  of  any  agent  of  the  guano  company,  nor  does 
it  appear  to  have  been  communicated  to  any  one  connected  with  the 
company.  One  witness  testified  that  he  was  present  when  the 
notes  sued  on  were  signed ;  "  that  I.  T.  Wyatt  took  the  notes  and 
the  pen  and  ink,  and  walked  in  the  back  veranda  and  squatted 
down  by  his  wife's  side  where  she  was  sitting  in  a  chair,  and  the 
notes  were  signed  while  they  were  in  this  position,"  but  the  wit- 
ness was  unable  to  tell  which  one  signed  the  notes.  At  all  events, 
it  appears  that  Mrs.  Wyatt  knew  that  the  notes  had  been  given,  with 
her  name  signed  to  them,  but  she  made  no  effort  to  repudiate  them 
or  to  warn  the  company  that  she  did  not  hold  herself  bound  by 
them. 

1.  There  is  nothing  in  the  contention  of  counsel  for  the  plaintiff 
in  error  that  the  notes  sued  on  were  given  as  an  assumption  by 
Mrs.  Wyatt  of  the  debt  of  her  husband.  Granting,  for  the  sake  of 
the  argument,  that  I.  T.  Wyatt  might  have  been  held  liable  on  the 
original  note  signed  by  him  as  agent,  it  is  still  true  that  the  guano  was 
sold  in  the  first  place  upon  credit  extended  to  Mrs  .Wyatt,  and  not  to 
her  husband.  While  she  may  not  have  been  liable  upon  the  note 
signed  by  her  husband,  the  debt  for  the  purchase-money  of  the 
guano  was  nevertheless  her  debt,  and  in  giving  the  notes  sued  on 
she  was  promising  to  pay  her  own  debt,  and  the  fact  that  her  hus- 
band had  previously  given  notes  signed  by  himself  as  agent,  for  the 
same  consideration,  can  not  relieve  her  from  liability  on  her  subse- 
quent obligation. 

2,  3.  The  evidence  was  amply  sufl&cient  to  warrant  the  verdict. 
While  Mrs.  Wyatt  mi^  have  objected  at  first  to  signing  the  notes 
sued  on,  it  seems  clear  that  she  finally  acquiesced,  and  the  fact  that 
she  said  to  her  husband  :  "  You  may  sign  my  name  to  them,  but  I 
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will  not  have  anything  to  do  with  them,"  can  not  alter  her  liabil- 
ity, especially  as  the  guano  company  was  kept  in  ignorance  of  any 
intention  on  her  part  to  repudiate  the  notes.  Aside  from  this,  the 
jury  were  fully  authorized  to  find  that  the  notes,  if  not  signed  by 
Mrs.  Wyatt,  were  signed  in  her  presence  and  by  her  authority,  and 
that  therefore  they  were  her  own  notes.  See  Rtinhart  v.  Afiller, 
22  Ga.  402 ;  Brovm  v.  Colquitt,  73  Ga.  62.  In  view  of  all  that  ap- 
pears in  the  record,  we  conclude  that  the  proper  result  was  reached 
on  the  trial  of  the  case  in  the  magistrate's  court,  and  that  the  judge 
of  the  superior  court  did  not  err  in  ovennling  the  certiorari. 

Judgment  affirmed.     All  the  Justices  concurring. 


SHOCKLEY  V.  TURNELL  &  BEARDEK 

I.  When  on  an  application  for  a  new  trial  an  order  was  passed  to  hear  the  same 

•120  422!  in  vacation,  and  the  order  expressed  the  date  for  the  bearing  as  '* day 

114  878'  of ,  1900,''  and  by  consent  it  was  understood  that  the  date  of  the 

hearing  should  thereafter  be  definitely  fixed ;  if  the  motion  was  not  heard 
before  the  next  term  of  the  court  in  which  it  was  made,  it  stood  for  a  hearing 
at  such  term.  If  no  action  was  had  in  relation  thereto  at  such  term,  it  stood 
continued  to  the  next  term,  regardless  of  the  terms  of  the  order  originally 
passed.  While  the  original  order  contemplated  that  a  brief  of  evidence  should 
be  presented  and  a  hearing  had  in  1900,  the  failure  to  fix  a  definite  day  and 
hear,  or  adjourn  the  hearing,  had  the  effect  above  indicated. 
2.  The  affidavit  in  forma  pauperis  made  by  plaintiff  in  error  in  the  present  case, 
purporting  to  have  been  executed  before  the  clerk  of  a  county  court  in  another 
State,  is  invalid,  because  it  is  not  made  to  appear  in  a  legal  way  that  the  per- 
son administering  the  affidavit  was  in  fact  an  officer  authorized  to  administer 
an  oath. 

Argued  Noyember  21,— Decided  December  12, 1901. 

Motion  for  new  trial  Before  Judge  Hart  Morgan  superior 
court.     April  19,  1901. 

George  &  George,  for  plaintiff  in  error, 
Foster  &  Butler,  contra. 

Little,  J.  The  question  presented  for  our  consideration  is 
whether  or  not  the  trial  judge  erred  in  dismissing  a  motion  for  a 
new  trial.  We  gather  the  following  facts  from  the  record :  The 
case  of  Tumell  &  Bearden,  plaintiffs  in  attatoment,  against  Walter 
E.  Shockley,  defendant  in  attachment,  and  Hattie  L  Shockley, 
claimant,  was,  at  the  March  term,  1900,  of  Morgan  superior  court. 
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tried  before  a  jury,  and  a  verdict  was  rendered  finding  the  property 
subject.  During  that  term  of  the  court  the  claimant  made  a  mo- 
tion for  a  new  trial,  the  grounds  of  which  were  duly  approved,  and 
an  order  in  the  following  language  was  passed :  "  The  foregoing 
motion  for  new  trial  read  and  considered.  Ordered  that  the  plain- 
tiff show  cause  before  me  on  the day  of ,  1900,  in 

Madison,  Gra.,  in  the  court-house,  why  the  same  should  not  be 
granted.     Let  the  brief  of  evidence  be  presented  for  approval  on  or 
before  the  date  aforesaid,  or  in  default  thereof  the  motion  will  be 
dismissed.      Ordered  further  that  claimant  have,  until  the  date 
aforesaid,  leave  to  amend  her  said  motion  without  prejudice.    .    . 
This  March  8,  1900."      It  appears  from  a  recital  in  the  bill  of  ex- 
ceptions that  this  order  was  made  as  the  result  of  a  suggestion  of 
the  judge,  in  reply  to  an  order  which  was  presented  by  counsel  for 
moyant,  by  the  terms  of  which  the  hearing  was  sought  to  be  set 
for  March  26,  1900,  in  Jasper  county.    On  this  suggestion  the  date 
was  stricken  from  the  order  presented  and  the  place  of  hearing 
changed  to  Madison,  under  an  agreement  that  the  motion  could  be 
beard  on  the  return  of  the  judge  from  Jasper  court,  or  at  such 
other  time  as  might  be  agreed  on  by  counsel,  it  being  understood 
that  at  the  hearing  the  dates  could  be  filled.     The  tenn  of  Jasper 
court  referred  to  was  never  held.     It  appears  that  no  hearing  was 
had  under  this  order;  and  at  the  March  term,  1901,  of  Morgan  su- 
perior court,  the  following  order  was  taken :  "  It  appearing  thdt  the 
motion  for  new  trial  in  the  above-stated  case  was  set  at  such  a  time 
as  might  be  agreed  upon,  and  that  the  brief  of  evidence  should  be 
presented  for  approval  on  said  hearing ;  and  it  further  appearing  that 
no  time  has  been  agreed  upon  for  the  hearing:    It  is  ordered,  all 
parties  consenting,  that  the  hearing  be  fixed  for  March  27, 1901,  at 
Monticello,  Gta.,  and  that  the  brief  of  evidence  be  then  presented  for 
approval  and  filed  after  the  hearing.     In  open  court,  this  March  8, 
1901."     This  order  was  duly  signed  by  the  presiding  judge.     On 
March  27,  another  order  was  taken  at  Monticello,  reciting  the  fact 
that  the  motion  was  continued  by  consent  until  the  third  Monday 
in  April,  1901,  to  be  then  heard  at  chambers  at  Clinton,  Ga.,  and 
that  the  movant  have  until  the  hearing  to  present  a  brief  of  evi- 
dence for  approval,  and,  if  for  any  reason  the  parties  or  their  coun- 
sel desired  to  change  the  date,  that  this  might  be  done  without 
further  order  of  the  court,  provided  the  time  and  place  should  be 
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agreeable  or  convenient  to  the  judge.  Under  this  last  order  the 
motion  came  up  for  a  hearing  on  the  date  last  set,  and  respond- 
ents' counsel  moved  to  dismiss  it  on  the  ground  that  the  time  for 
presenting  the  brief  of  evidence  for  approval  had  elapsed.  The 
court  sustained  the  motion  to  dismiss.  The  movant  excepted  to 
the  judgment  of  dismissal  and  assigned  the  same  as  error.  The 
trial  judge,  by  a  note,  supplements  the  above  with  a  statement  of 
facts  to  the  following  effect :  At  the  time  of  the  presentation  of 
the  original  order  the  judge,  after  some  discussion  by  counsel,  sug- 
gested that  the  day  of  the  month  set  for  the  hearing  be  omitted,  and 
that,  in  order  to  make  it  convenient  for  counsel,  the  motion  would 
be  heard  as  the  judge  r^umed  (through  Madison)  from  Jasper 
court,  Madison  being  the  home  of  all  the  counsel  in  the  case.  This 
arrangement  was  made  for  the  convenience  of  counseL  Jasper 
court  was  not  held  in  March,  but  was  in  September.  No  mention 
or  action  was  ever  taken  with  the  court's  knowledge,  touching  ftie 
motion,  until  the  following  spring  term  of  Morgan  superior  court, 
twelve  months  after  the  case  was  first  tried. 

It  will  be  noted  that  the  original  order,  which  was  made  by  con- 
sent and  for  the  accommodation  of  counsel,  did  not  fix  a  hearing 
for  any  particular  day  in  1900,  although  it  was  understood  that 
the  hearing  would  take  place  when  the  judge  should  return  through 
Madison  from  Jasper  court.  The  time,  therefore,  was  left  indefi- 
nite. '  The  contingency  of  the  return  of  the  judge  from  Jasper 
court  in  March,  1900,  did  not  occur,  because  no  court  was  held 
in  Jasper  county  at  the  March  term,  1900.  The  original  order 
taken  in  the  case  provided  that  the  brief  of  evidence  should  be 
presented  for  approval  on  or  before  the  date  of  the  hearing,  and, 
as  no  date  was  fixed  and  no  hearing  had  under  that  order,  the  mo- 
tion was  in  order  for  a  hearing  at  the  next  term  of  Morgan  superior 
court.  Section  5484  of  the  Civil  Code,  which  prescribes  that  ap- 
plications for  new  trial,  except  in  extraordinary  cases,  must  be  made 
during  the  term  at  which  trial  was  had,  also  declares  that  such  ap- 
plications may  be  heard  and  determined  in  vacation.  Section  5485 
prescribes  that,  when  an  order  is  taken  for  a  hearing  in  vacation,  - 
the  brief  of  evidence  must  be  presented  for  approval  within  the 
time  fixed  in  the  order,  or  else  the  motion  will  be  dismissed.  The 
same  section  further  declares  that  where,  through  no  fault  of  the 
movant,  the  motion  is  not  heard  in  vacation,  it  stands  for  a  hearing 
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in  tenn,  as  if  no  order  had  been  taken.  Inasmuch  as  the  oixler  did 
not  fix  a  definite  day,  although  it  did  designate  the  year  1900,  and 
the  contingency  on  which  the  date  of  the  hearing  was  to  be  defi- 
nitely agreed  on  did  not  happen,  and  nothing  further  was  done  in 
vacation  in  relation  to  the  hearing,  the  motion  (it  not  appearing 
from  the  record  that  the  failure  to  hear  in  vacation  was  through 
the  fault  of  the  movant)  went  over  to  the  succeeding  term  of  Mor- 
gan superior  court,  because  it  had  definitely  been  ordered,  by  con- 
sent, that  a  hearing  might  be  had  in  vacation  at  a  date  to  be  fixed 
thereafter,  which  was  never  done.  When  that  term  came,  the  mo- 
tion was  in  order  for  a  hearing,  just  as  any  other  case  which  was 
pending  in  that  court,  and  just  as  if  no  order  had  ever  been  taken 
to  hear  it  in  vacation.  At  this  term  the  case  was  not  taken  up, 
and  the  result  of  this  was  that  it  stood  continued  until  the  next  or 
March  .term,  1901,  of  that  court.  Civil  Code,  §5133.  At  that 
term  a  definite  day  in  vacation  was  fixed  for  the  hearing,  by  an 
order  granted  in  open  court,  and  it  was  expressly  provided  that  the 
brief  of  evidence  be  then  presented  for  approval.  It  further  appears 
that  on  the  date  named  in  the  last  order  the  case  was  regularly  con- 
tinued by  consent  to  another  day  in  vacation,  and  that  the  movant 
was  allowed  until  that  hearing  to  present  a  brief  of  evidence  for 
approval.  It  was  on  the  date  fixed  by  this,  last  order  that,  when 
the  case  was  called,  the  motion  for  a  new  trial  was  dismissed  on  the 
ground  the  time  for  presenting  the  brief  of  evidence  for  approval 
had  elapsed.  We  think  that  the  court  erred  in  granting  the  mo- 
tion to  dismiss.  It  is  true  that  the  original  order  contemplated 
that  the  case  should  be  heard  sometime  in  vacation  in  1900,  but 
the  day  for  that  hearing  was  left  indefinite.  This  not  having  been 
done,  as  we  have  before  said,  the  case  went  over  until  the  next  term 
of  Morgan  court,  just  as  if  no  order  to  hear  in  vacation  had  ever  been 
taken.  From  that  period  the  proceedings  appear  to  have  been  reg- 
ular. Whether  or  not  movant's  counsel  did  present  a  brief  of  evi- 
dence for  approval  on  the  15th  of  April,  1901,  the  record  does  not 
clearly  disclose ;  but  the  bill  of  exceptions  recites  that  the  court 
granted  the  motion  to  dismiss  on  that  day,  on  the  ground  that  the 
time  for  presenting  the  brief  of  evidence  had  elapsed.  We  do  not 
think  it  had,  but  that  under  the  various  orders  the  movant  should 
have  had  opportunity  on  that  day  to  present  his  brief.  Had  he 
not  done  so,  the  judge  might  have  properly  dismissed  the  motion 
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for  a  failure  to  present  such  brief;  but,  in  our  opinibn,  the  time  in 
which  he  might  have  presented  it  had  not  expired,  notwithstanding 
the  original  order  contemplated  that  it  should  have  been  presented 
and  the  hearing  had  sometime  in  the  year  1900. 

2.  A  question  arises  in  this  case  whether  the  affidavit  in  forma 
pauperis,  filed  by  plaintiff  in  error  for  the  purpose  of  bringing  her 
writ  of  error  to  this  court,  was  sufficient.  This  question  arises,  not 
from  the  contents  of  that  affidavit,  but  from  the  manner  of  its  ex- 
ecution. It  purports  to  have  been  made  in  Navarro  coimty,  Texas, 
and  is  sworn  to  before  a  person  who  signs  himself  "  O.  E.  Adkin- 
son,  Clerk  County  Court,  Navarro  Co.,  Texas."  This  purported  affi- 
'davit  is  not  accom^nied  by  any  authentication  or  proof  that  the 
person  administering  the  oath  was  the  clerk  of  the  county  court  of 
Navarro  county,  Texas,  or  that  he  had  authority  under  the  laws  of 
Texas  to  administer  oaths.  This  court  ruled,  in  the  case  of  Bruns- 
wick  Hardware  Company  v.  Bingham^  107  Oa,  270,  that  a  paper 
purporting  to  be  an  affidavit,  attested  by  a  person  as  notary  public 
in  another  State,  with  nothing  to  authenticate  his  official  character 
as  such,  should  not  be  treated  as  an  affidavit,  etc.  It  is,  however, 
suggested  that,  by  the  terms  of  an  act  approved  December  20, 1899 
(Acts  1899,  p.  79),  no  such  authentication  is  required.  It  is  de- 
clared by  the  terms  of  that  act  that  any  affidavit  made  out  of  this 
State,  before  any  notary  public,  justice  of  the  peace,  judge  of  a 
court  of  law,  or  chancellor,  commissioner  or  master  of  any  court  of 
equity  of  the  State  or  county  where  the  oath  is  made,  or  before 
any  other  officer  of  such  State  or  county  who  is  authorized  by  the 
laws  thereof  to  administer  oaths,  shall  have  the  same  force  and 
effect,  and  be  recognized  in  like  manner,  as  if  it  had  been  made 
before  an  officer  of  this  State  authorized  to  administer  the  same. 
These  are  all  of  the  provisions  of  that  act,  except  a  proviso  which 
will  presently  be  referred  to.  The  affidavit  in  the  present  instemce 
does  not  appear  to  have  been  made  before  any  of  the  officers  enu- 
merated in  the  act  of  1899,  nor  is  it  shown  that  it  was  made  before 
any  other  officer  authorized  to  administer  oaths.  We  have  no  evi- 
dence that  a  clerk  of  the  county  court  in  Texas  can  administer 
oaths.  We  can  not  presume  that  he  has  this  authority ;  and  as  such 
officer  is  not  one  of  those  named  in  the  act,  the  affidavit  taken  be- 
fore him  can  have  no  effect  in  this  State,  even  under  the  act  of 
1899,  regardless  of  the  proviso,  which  is,  "that  this  act  shall  not 
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apply  to  such  affidavits  as  are  by  law  required  to  be  made  within  the 
Scateof  Georgia,  nor  have  the  effect  to  impair  or  render  invaUd  any 
of  the  existing  provisions  of  law  for  making  affidavits  out  of  this 
State.*'  If  the  act  is  not  to  affect  any  of  the  existing  provisions  of 
law  as  to  the  validity  of  affidavits  made  out  of  this  State,  it  can  not, 
of  course,  affect  the  question  under  consideration ;  for,  as  we  have 
shown,  such  affidavits,  under  the  laws  of  this  State  existing  at  the 
time  of  the  passage  of  this  act,  must,  in  order  to  be  rendered  vaUd, 
be  accompanied  with  proof  that  the  officer  has  authority  to  admin- 
ister oaths,  as  well  as  of  the  fact  that  he  is  such  an  officer.  So, 
under  no  view  of  the  case  is  this  affidavit  sufficient  to  reUeve  the 
plaintiff  in  error  from  the  payment  of  cost. 

Judgment  reversed.     All  the  Jtistices  concurring. 


U4    8M8I 

WALLER  r.  HOGAN,  administrator.  }i«  m 

Hi    883) 

1.  Tbe  action  being  complaint  for  land,  the  plaintiff,  who  relied  solely  upon  an      us  nn] 
administrator's  deed,  could  not  recover  thereon,  even  as  against  one  claiming 

to  hold  under  such  administrator's  intestate,  without  showing  an  order  of 
the  ordinary  granting  the  administrator  leave  to  sell  such  real  estate. 

2.  It  is  not  erroneous  to  exclude  immaterial  and  irrelevant  evidence. 

Submitted  Noyember  21,  — Decided  December  12*  1901. 

Complaint   for  land.     Before  Judge  Hart.     Baldwin  superior 
court    April  15,  190L 

Howard  &  Crawford,  for  plaintiff  in  error. 
D.  B,  Sanford  and  2>.  S,  Sanford,  contra. 

Fish,  J.  Euth  Hogan  brought  complaint,  in  the  statutory  form, 
for  the  recovery  of  a  certain  described  lot  of  land,  against  Wilson^ 
Waller.  Pending  the  case,  she  died,  and  James  Hogan,  as  the  ad- 
ministrator of  her  estate,  was  made  plaintiff  in  her  stecui.  The  ab- 
stract of  title  attached  to  the  plaintiff's  petition  was:  "Deed  from 
James  Hogan,  administrator  of  Jeff.  Hogan,  deceased,  to  Euth  Ho- 
gan, dated  the  third  day  of  November,  1891."  The  defendant,  by 
.his  plea,  admitted  his  possession  of  the  land  in  dispute,  and  at- 
tacked the  validity  of  the  deed  under  which  the  plaintiff  claimed, 
on  the  ground  that  it  was  fraudulent  and  void,  for  the  reason, 
among  others,  that  the  purchaser  at  the  sale  by  the  administrator 
was  his  wife.      Upon  the  trial  of  the  case,  the  plaintiff  introduced 
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in  evidence  the  deed  described  in  the  abstract  of  title,  which  pur- 
ported to  convey  the  premises  in  dispute,  and  admitted  that  the 
grantor  and  grantee  were  husband  and  wife.  This  deed  was  ad- 
mitted over  the  objections  of  the  defendant  that "  (1)  no  authority 
on  the  part  of  the  administrator  to  make  the  deed  was  shown ; 
(2)  the  administrator  selling  as  such  could  not  sell  to  his  wife,  and 
the  deed  was  void,  unless  it  affirmatively  appeared  that  the  owner 
or  claimant  in  possession  had  ratified  the  sale ;  (3)  possession  in 
the  administrator  at  the  time  of  the  sale  was  not  proven."  After 
certain  other  evidence  had  been  introduced  by  the  plaintiff  and  the 
defendant,  the  court  directed  the  jury  to  find  for  the  plaintiff  the 
premises  in  dispute,  with  such  mesne  profits  as,  in  their  opinion, 
were  authorized  by  the  evidence.  The  jury  returned  a  verdict  in 
accordance  with  this  direction.  The  defendant  moved  for  a  new 
trial,  which  motion  being  overruled,  he  excepted. 

1.  In  the  motion  for  a  new  trial  there  was  no  ground  ailing 
error  upon  the  overruling  of  the  objections  made  by  the  defendant 
to  the  admission  in  evidence  of  the  deed  upon  which  the  plaintiff 
relied.  Therefore  the  question  whether  the  court  did  or  did  not 
err  in  overruling  these  objections  can  not  be  considered.  There 
was,  however,  in  the  motion  an  assignment  of  error  upon  the 
direction  of  a  verdict  in  favor  of  the  plaintiff,  and  this  sufficiently 
presents  for  determination  the  question  whether  or  not,  under  the 
pleadings  and  evidence,  that  party  was  entitled  to  a  recover}'. 
Phillips  V.  Southern  Ry,  Co,,  112  Ga,  197;  Anderson  v.  Walker, 
114  Ga.  post.  The  question,  therefore,  to  be  considered  is,  with 
this  deed  in  evidence,  was  the  plaintiff  entitled  to  recover?  It 
clearly  appeared  from  the  defendant's  evidence  that  whatever  claim 
he  had  to  the  land  sued  for  was  held  under  Jeff.  Hogan.  So  the 
evidence  showed  that  the  parties  to  the  case  were  claiming  under 
the  same  original  owner.  Consequently,  if  the  deed  from  James 
Hogan  as  administrator  of  Jeff.  Hogan,  to  Ruth  Hogan,  was  a  valid 
one,  the  plaintiff,  under  the  evidence  submitted  and  admitted,would 
have  been  entitled  to  recover.  Was  this  deed  prima  facie  valid  ? 
We  are  clearly  of  opinion  that  it  was  not.  Before  an  administra- 
tor can  lawfully  sell  property  belonging  to  the  estate  of  his  intestate, 
he  must  apply  to,  and  obtain  from^  the  ordinary  an  order  granting 
leave  to  sell  the  same.  No  matter  what  may  be  the  recitals  in  an 
administrator's  deed,  the  prerequisite  power  to  sell  the  land  cou- 
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veyed  must  be  affirmatively  shown ;  and  this  power  can  only  be 
shown  by  pTOof  of  its  grant  by  the  ordinar}'.  A  mere  recital  in 
the  deed,  that  the  sale  by  the  administrator  was  in  pursuance  of 
an  order  of  the  ordinary  granting  leave  to  seD,  is  not  even  prima 
facie  evidence  that  such  order  was,  in  fact,  granted.  "  In  showing 
title  by  an  administrator's  deed,  the  order  of  the  ordinary  granting 
leave  to  sell  must  be  produced.  It  is  ^ot  sufficient  that  it  is  re- 
cited in  the  deed.'*  Yahoola  River  Mining  Co.  v.  Irhy,  40  Ga.  479 ; 
Soberts  v.  Afoore,  113  Oa.  174.  The  deed  introduced  by  the  plain- 
tiff was  insufficient  to  show  title  out  of  the  estate  of  Jeff.  Hogan 
into  Ruth  Hogan,  because  the  evidence  did  not  show  that  the  ad- 
ministrator of  Jeff.  Hogan  had  any  authority  to  seU  the  land  which 
the  deed  purported  to  convey.  Of  course,  the  plaintiff  could  not 
recover  in  the  absence  of  proof  of  title  in  his  intestate.  Therefore 
the  verdict  directed  by  the  court  was  contrary  to  evidence  and  to 
law,  and  a  new  trial  should  have  been  granted  upon  this  ground  of 
the  motion. 

2.  Another  ground  of  the  motion  for  a  new  trial  was,  that  the 
court  erred  in  excluding  certain  documentary  evidence  offered  by 
the  defendant.  The  bill  of  exceptions  recites  that  this  evidence 
*'wa8  tendered  for  the  purpose  of  showing  that,  at  the  time  of  the 
sale,  defendant  and  those  under  whom  he  claims  were  resisting  the 
sale."  Briefly  stated,  the  evidence  sought  to  be  introduced  would 
have  simply  shown  that  a  proceeding  was  instituted  by  the  widow 
of  Jeff.  Hogan  for  the  purpose  of  having  a  year's  support  set  apart 
to  her  out  of  her  husband's  estate ;  that  the  result  of  that  proceed- 
ing was  that  one  hundred  dollars  in  money  was  duly  so  set  apart  out 
of  such  estate,  which  consisted  solely  of  the  land  now  in  contro- 
versy, valued  by  the  appraisers  of  the  year's  support  at  two  hun- 
dred and  twenty-five  dollars;  that  she  carried  the  case,  by  certio- 
rari, to  the  superior  court,  claiming  that  as  the  estate  was  of  less 
value  than  five  hundred  dollars,  the  whole  of  it  should  have  been  set 
apart  as  the  year's  support ;  and  that  the  certiorari  was  dismissed 
in  the  superior  court.  It  will  readily  be  seen  that  there  was  nothing 
in  the  rejected  evidence  which  showed  that  the  widow  of  Jeff.  Hogan, 
at  the  time  of  the  administrator's  sale,  was  resisting  such  sale — 
nothing  to  show  that  she  legally  made  any  objection  to  it,  or  insti- 
tuted anj  proceeding  against  the  administrator  to  prevent  it,  which 
was  pending  at  the  time  of  the  sale.    Even  if  this  evidence  could  be 
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construed  into  a  resistance  of  the  sale  on  her  part,  it  would  also  have 
shown  that  she  failed  to  have  the  whole  estate  set  apart  as  a  year's 
support,  and  that,  in  order  to  realize  the  funds  from  which  to  pay 
the  amount  of  money  which  was  so  set  apart,  a  sale  of  the  land  by  the 
administrator  was  absolutely  necessary.  This  evidence  was  objected 
to  as  being  immaterial ;  it  was  immaterial  and  irrelevant,  and  the 
court  properly  excluded  iti 

Other  questions,  which  are  not  made  by  the  bill  of  exceptions, 
have  been  argued  in  this  court  by  counsel  for  plaintiff  in  error. 
Even  if  there  be  any  merit  in  any  of  such  questions,  we  can  not 
consider  it,  as  it  is  not  properly  here  for  determination. 

Jvdgment  reversed.     All  the  Justices  concurring. 


V\S  ^1  Coleman  v,  Wrightsville  and  Tennille  Railroad  Co. 

114    3861 

Cobb,  J.  1.  A  railroad  company  is  under  no  duty  to  a  person  unloading  mer- 
chandise from  a  car  on  a  side-track  to  a  wagon,  to  which  a  horse  is  hitched, 
to  comply  with  the  requirements  of  the  Civil  Code,  §  2224,  req[>ecting  the  giv- 
ing of  signals  and  checking  the  speed  of  the  train  before  reaching  a  public 
crossing. 

2.  While  under  some  circumstances  a  railroad  company  may  be  under  a  duty  to 
warn  a  person,  who  is  near  its  track  by  its  permission,  of  the  approach  of  a 
train,  the  failure  to  do  so  in  the  present  case  did  not  authorize  a  recovery,  be- 
cause it  is  manifest  from  the  evidence  fhat  the  omission  to  give  such  a  warn- 
ing was  not  the  proximate  cause  of  the  plaintiff *8  injuries.  See  Douglas  v. 
Ry.  Co,,  88  Ga.  282. 

8.  Where  the  proximate  cause  of  an  injury  received  by  a  person  from  a  plung- 
ing horse,  which  took  fright  at  an  approaching  train,  was  the  noise  made  by 
the  emission  of  steam  by  the  engine  of  the  train,  the  railroad  company  will 
not  be  liable  in  damages,  to  the  person  so  injured,  unless  it  appears  that  the 
noise  was  **  unusual  and  unnecessary  **  at  the  time  when  and  place  where  it 
was  made.  HiU  v.  Railroad  Co.,  101  Ga,  e6,  68  (1),  and  cases  cited ;  South- 
ern  Ry,  Co.  v.  Pool,  108  Ga,  808,  and  cases  cited. 

4.  While  in  the  present  case  the  plaintiff  introduced  evidence  tending  to  show 
that  it  was  unusual  to  emit  steam  from  the  engine  at  the  time  when  and  the 
place  where  it  was  emitted,  there  was  no  evidence  from  which  a  jury  could 
have  inferred  that  the  noise  so  made  was  unnecessary ;  and  this  behig  the 
only  theory  presented  by  the  declaration  upon  which  a  recovery  would  have 

^     been  warranted,  there  was  no  error  in  granting  a  nonsuit. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  Norember  21,—  Decided  December  12,  1901. 

Action  for  damages.     Before  Judge  Adams.     City  court  of 
Dublin.     June  7,  1901. 
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Hardemariy  Davis,  Tunur  &  Jones,  and  Ghriner  <fe  Baldwin^  for 
plaintiff.     A.  F,  Daley,  for  defendant 


HiLLiAKD  V,  Thornton  et  cU. 

Lewis,  J.  No  error  of  law  appears  to  have  been  committed  on  the  trial  in  the 
court  below  ;  the  evidence  was  amply  stdBcieiil  to  sustain  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a  new  triaL 

Jtuigment  afflrmed, '  All  the  Justices  concurring. 

Sabmitted  NoTember  21,  —  Decided  December  12, 1901. 

Complaint.     Before  Judge  Hart.     Greene  superior  court.     July 
8,  1901. 

James  Davison,  for  plaintiff  in  error.     James  B.  Park,  contra. 


GEORGIA  RAILROAD   AND   BANKING  CO.  v.  ROBERTS. 

As  the  plaintiff  in  the  present  case  failed  to  successfully  carry  the  burden  of 
showing  that  the  damages  which  he  sustained  were  caused  by  any  act  of  the 
defendant  alleged  to  be  negligent,  a  verdict  in  his  favor  was  unwarranted  and 
ought  to  have  been  set  aside. 

ArgaodNoremberSl,— Dedded  December  12, 1901. 

Action  for  damages.  Before  W.  D.  Nottingham,  judge  pro  hac 
vice.    Jones  superior  court.     July  6,  1901. 

Joseph  B.  &  Bryan  Cumming,  and  Hardeman,  Davis,  Turner  & 
Jones,  for  plaintiff  in  error. 

Johnson  &  Johnson,  J,  C.  Barron,  and  J,  M,  Terrell,  contra. 

Lumpkin,  P.  J.  There  was  in  the  court  below  a  recovery  by  the 
plaintiff.  Green  Roberts,  against  the  railroad  company,  for  damages 
alleged  to  have  been  occasioned  by  a  fire  in  his  woods,  which  he 
claimed  originated  from  a  passing  locomotive.  The  court  overruled 
a  motion  for  a  new  trial  filed  by  the  defendant,  and  it  excepted. 
It  was  in  the  petition  charged  that  the  condition  of  the  locomotive 
was  defective ;  that  it  was  improperly  operated ;  and  that  the  com- 
pany had  negligently  allowed  combustible  matter  to  remain  upon 
its  right  of  way.  The  answer  denied  all  the  plaintiff's  charges  of 
Diligence.     There  was  on  the  trial  clear  and  undisputed  evidence 


Digitized  by  VjOOQIC 


388  GEORGIA  RAILROAD  CO.  v.  ROBERTS.         (114 

that  the  locomotive  was  in  exceUent  order  and  condition,  and  that  it 
was  run  with  due  diligence.      On  these  points  it  plainly  appeared 
that  the  company  was  free  from  liability.      The  principal  issue  in 
dispute  was  whether  or  not  the  defendant  had  exercised  due  care  in 
the  manner  in  which  it  kept  its  right  of  way.     In  this  connection 
the  evidence  showed  that  the  same  had  been  thoroughly  "cleaned 
oflf,"  except  that  some  pine  stumps  had  been  left  thereon.     It  fur- 
ther appeared  that  the  plaintiff  had  an  old  and  very  combustible 
fence,  a  part  of  which  stood  upon  the  company's  right  of  way.    This 
fence  for  a  considerable  distance  ran  parallel  with  the  railroad,  and 
was  "crooked  in"  for  the  purpose  of  making  connection  with  a 
stock-gap  in  the  track.     This  condition  of  affairs  had  existed  for 
many  years,  and  it  was  apparent  that  the  company  had  acquiesced 
therein.    The  evidence  warranted  a  finding  that  both  the  stumps  and 
the  fence  were  of  highly  inflammable  material,  and  that  shortly  after 
the  passing  of  one  of  the  defendant's  trains  a  fire  originated  in  a  cor- 
ner of  the  fence  on  .the  right  of  way  in  which  one  of  these  stumps 
was  located.    It  is  impossible,  however,  after  a  close  and  very  careful 
examination  of  the  brief  of  evidence,  to  determine  whether  the  fire 
started  in  the  fence  and  was  communicated  to  this  stump,  or  began 
in  the  stump  and  was  thence  communicated  to  the  fence.     If  the 
fire  originated  in  the  fence,  the  company  could  not  be  held  liable ; 
for,  under  all  the  evidence,  it  had  nothing  to  do  with  the  mainte- 
nance of  the  fence,  ^though  a  part  of  it  was  allowed  to  remain  upon 
the  right  of  way.     It  was  the  plaintiff's  business  to  take  care  of 
this  fence  and  keep  it  in  proper  condition.    If,  on  the  other  hand,  the 
stump  first  caught  fire,  the  company  might  be  held  liable  upon  the 
theory  that  it  n^ligently  allowed  combustible  and  highly  inflam- 
mable matter  to  unnecessarily  remain  upon  its  right  of  way.    From 
the  forgoing  it  will  be  seen  that  the  plaintiff  was  under  the  bur- 
den of  showing  afiBrmatively  that  the  fire  originated  in  the  stump^ 
This  burden  he  did  not  successfully  carry.     In  the  absence  of  evi- 
dence going  to  show  that  the  defendant  set  fire' to  inflammable 
material  n^ligently  allowed  to  remain  upon  its  right  of  way,  no 
recovery  could  lawfully  be  had  against  the  company.     The  conclu- 
sion results  that  the  verdict  for  the  plaintiff  was  without  evidence 
to  support  it  and  ought  to  have  been  set  aside. 

What  is  said  above  in  effect  disposes  of  every  ground  of  the 
motion  for  a  new  trial  which  it  is  now  material  to  consider. 

Judgment  reversed.     All  the  Justices  concurring. 
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Joiner  v.  Adams,  tax-receiver. 

LiTTLB,  J.  1.  Under  the  constitution  of  this  State,  ail  private  property,  except 
places  of  religious  worship  or  burial,  institutions  of  purely  public  charity,  all 
buildings  used  as  a  college,  incorporated  academy,  or  seminary  of  learning, 
property  of  public  libraries  and  certain  literary  associations,  books,  philo- 
sophical apparatus,  paintings  and  statuary  of  a  company  kept  ki  a  public 
hall,  is  required  to  be  taxed  ;  and  even  the  property  above  enumerated  is  sub- 
ject to  be  taxed,  when  the  same  is  used  for  purposes  of  private  or  corporate 
profit  or  income. 

2.  It  follows  that  commercial  fertilizers  owned  and  held  by  one  on  March  16, 
1901,  being  property  which  is  not  exempt,  was  subject  to  be  taxed,  notwith- 
standing it  was  the  purpose  of  the  owner  to  apply  the  same  to  his  land,  which 
was  also  to  be  taxed.         Judgment  affirmed.    All  the  Justices  concurring, 

Sabmitted  Koreniber  21,  —  Decided  December  12,  1901. 

Petition  for  mandamus.     Before  Judge  Hart.    Laurens  superior 
court.     July  25,  1901. 

Oriner  &  Williams,  for  plaintiff,     ff.  0.  Lewis,  for  defendant 


Central  of  Georgia  Railway  Company  v.  Black.  ^cLf^l 

120   686| 

Cobb,  J.  1.  It  plainly  appearing  from  the  evidence  that  the  proximate  cause 
of  the  plaintiff  *s  injuiy,  which  resalted  to  her  from  being  thrown  from  a 
wagon,  the  horse  hitched  to  which  became  fri^tened  and  ran  away,  was  a 
noise  made  from  falling  timbers  with  which  a  car  on  the  defendant's  track 
was  being  loaded,  and  it  not  appearing  that  the  noise  so  made  was  **  miusaal 
and  unnecessary,''  a  recovery  against  the  defendant  was  unwarranted,  irre- 
spective of  the  question  whether  or  not  the  persons  loading  the  car  were  to 
be  property  regarded  as  the  agents  of  the  defendant.  Coleman  v.  Bailroad 
Co.,  114  Oa.  886,  and  cases  cited. 

2.  The  evidence  did  not  warrant  the  verdict,  and  the  court  should  have  granted 
a  new  trial  on  this  ground,  without  regard  to  the  merit  of  the  special  assign- 
ments of  error  made  in  the  motion  for  a  new  trial. 

Judgment  reversed.    All  the  Justices  concurring, 

Sabmltted  November  21,—  Decided  December  12, 1901. 

Action  for  damages.     Before  Judge  Hart.     Putnam  superior 
court.    August  19,  1901. 

LawUm  &  Cunningham,  for  plaintiff  in  error. 
W.  F.  Jenkins  &  Son,  contra. 
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111*  ?S  ANDREWS  &  COMPANY  v.  KINSEL,  and  vic€  versa. 

|ll6    166 

1.  Where  the  controlling  question  in  a  caae  is  raised  by  a  cross-bill  of  excep- 
tions, and  the  judgment  thereon  is  reversed,  the  writ  of  error  on  the  main 
bill  of  exceptions  will  be  dismissed. 

2.  In  a  suit  for  damages,  where  it  appears  upon  the  face  of  the  plain  tiff  ^s  peti- 
tion that  there  intervened  between  the  alleged  negligence  of  the  defendant 
and  the  damage  sustained  by  the  plaintiff  the  indepfp*^**"*^^  nrimina.!  ^^  ^f  ^ 
thirdj^erson,  which  was  the  direct  and  proximate  cause  of  the  damage,  the 
petition  should  be  dismissed  on  general  demurrer. 

Argued  Korember  22,  —  Decided  December  12, 1901. 

Action  for  damages.  Before  Judge  Butt.  Muscogee  superior 
court. '  February  5, 1901. 

T.  T.  &  B.  S,  Miller  and  Ooetehius  <fe  Chappell,  for  plaintiffs. 
Hatcher  &  Carson^  for  defendant. 

Lewis,  J.  Andrews  &  Company  sued  Kinsel  for  S500  dam- 
ages, making  by  their  petition  substantially  the  foUowing  case:  The 
plaintiffs  rented  from  the  defendant  a  storehouse  in  the  city  of 
Ck)lumbus,  in  which  they  transacted  a  mercantile  business,  and  it 
was  the  duty  of  the  defendant,  as  the  landlord  of  the  plaintiffs,  to 
keep  the  premises  in  good  repair.  The  defendant  also  owned  the 
storehouse  adjoining  that  rented  by  the  plaintiffs,  a  partitioii  wall 
dividing  the  two  stores.  On  a  named  day  the  defendant,  by  his 
agents  and  servants,  entered  his  storehouse  adjoining  the  plaintiffs' 
place  of  business,  for  the  purpose  of  making  certain  repairs  thereon, 
and  in  making  the  repairs  the  partition  between  the  two  store- 
houses was  removed,  or  partly  removed,  leaving  the  store  of  the 
plaintiffs  exj^sed  and  unprotected ;  and  upon  leaving  the  place  at 
night,  the  defendant's  agents  and  servants  negligently  and  care- 
lessly left  open  two  rear  windows  in  the  store  next  to  that  of  the 
plaintiffs,  thereby  rendering  it  easy  to  effect  an  entrance  into  the 
plaintiffs'  store  through  the  rear  windows  and  the  opening  in  the 
partition.  On  the  night  in  question  a  burglar  or  burglars  did  gain 
entrance  to  the  plaintiffs'  store  in  the  manner  described  and  steal 
froDj  the  plaintiffs  a  large  quantity  of  merchandise,  to  their  dam- 
age as  aforesaid.  No  notice  was  given  to  the  plaintiffs  that  the  par- 
tition had  been  removed,  or  that  the  windows  had  been  left  open ; 
and  this  also  is  alleged  to  have  been  negligence.  The  defendant 
filed  a  demurrer  to  the  petition,  which  was  overruled ;  and  he  also 
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filed  an  answer,  in  which  he  denied  liability,  and  denied  that  he 
had  been  negligent  as  allied.  The  case  went  to  trial,  and  at  the 
conclusion  of  the  evidence  for  the  plaintiffs,  the  court,  on  motion  of 
defendant's  counsel,  granted  a  nonsuit.  To  this  ruling  the  plain- 
tiffs excepted ;  and  the  defendant  filed  a  cross-bill  of  exceptions  in 
which  he  assigned  error  upon  the  overruling  of  his  demurrer. 

1.  As,  in  our  opinion,  the  court  below  should  have  sustained  the 
demurrer  filed  by  the  defendant,  and  the  refusal  to  do  so  was  re- 
versible error,  the  writ  of  error  issued  upon  the  main  bill  of  excep- 
tions will,  under  the  ruling  of  this  court  in  Hives  v.  Hives ,  113  Gd: 
392,  be  dismissed. 

2.  It  is  unnecessary  to  argue  or  to  cite  authorities  to  sustain  the 
well-settled  legal  principle  that,  to  enable  one  to  recover  for  dam-^ 
ages  resiilting  from  the  negligent  conduct  of  another,  it  must  ap-  ^ 
pear  that  the  negligence  of  the  defendant  was  the  proximate  cause 
of  the  injury  sustained.  It  is  also  a  well-recognized  principle  that 
where  there  has  intervened  between  the  defendant's  negligent  act  • 
and  the  injury  an  independent  illegal  act  of  a  third  person  produc- 
ing the  injury,  and  without  which  it  would  not  have  happened,  the . 
latter  is  properly  held  the  proximate  cause  of  the  injury,  and  the  j 
defendant  is  excused.  8  Am.  &  Eng.  Enc.  L  (2d  ed.)  580.  As  is 
stated  in  1  Shearman  &  Redfield  on  Negligence  (5th  ed.),  §25, 
''The  defendant's  negligence  may  put  a  temptation  in  the  way  of 
another  person  to  commit  a  wrongful  act,  by  which  the  plaintiff 
is  iajrured ;  and  yet  the  defendant's  negligence  may  be  in  no  sense  a 
cause  of  the  injury."  Thus,  in  Tennessee,  a  defendant  was  held  not 
liable  for  the  n^ligent  failure  to  keep  a  night  watchman  on  guard 
over  the  property  of  the  plaintiff,  as  a  result  of  which  an  incen- 
diary set  fire  to  the  property.  State  t?.  Ward,  9  Heisk.  133.  In 
New  York  it  is  held  that  the  relation  of  cause  and  effect  between 
the  n^ligence  of  the  defendant  and  the  injury  to  the  plaintiff  can 
not  be  made  out  by  including  the  independent  illegal  acts  of  third 
persons,  and  that  the  defendant  can  not  be  made  accountable  for 
the  unauthorized  illegal  acts  of  other  persons,  although  his  own 
conduct  may  have  indirectly  induced  or  incited  the  commission  of 
the  acts.  Olmstead  v.  Brown,  12  Barb.  662.'  And  in  Grain  v. 
Petrie,  6  Hill,  524,  the  following  language  is  used:     "To  maintain 

a  claim  for  special  damages,  they  must  appear  to  be  the  l^al  and 
natural  consequences  arising  from  the  tort,  and  not  from  the  wrong- 
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ful  act  of  a  third  party  remotely  induced  thereby."  See  also  Shu- 
gart  V.  Egan,  83  III  56;  Bosworth  v.  Brand,  1  Dana  (Ky.),  377; 
Carpenter  v.  E.  Co.,  13  Hun,  328.  This  principle  is  also  well  es- 
tablished in  Georgia  by  the  cases  of  Bdding  v.  Johnson,  86  Oa, 
177,  and  Henderson  v.  Dade  Coal  Co,,  100  Ga.  568.  In  the  former 
case  it  was  held  that  a  widow  could  not  recover  damages  of  a  bar- 
keeper for  the  homicide  of  her  husband,  who  was  killed  in  an  en- 
counter with  a  third  person,  the  quarrel  leading  up  to  the  encoun- 
ter having  been  the  result  of  intoxication  produced  by  liquor  ille- 
gally sold  to  the  slayer  of  plaintiff's  husband  by  the  barkeeper.  In 
the  Henderson  case,  the  lessee  of  a  convict  was  held  not  liable  for 
the  criminal  act  of  the  convict,  by  which  a  third  party  suffered 
damage,  although  the  lessee  n^ligently  placed  it  in  the  power  of 
the  convict  to  commit  the  crime.  These  cases,  it  will  be  seen,  are 
closely  in  point.  The  rule  is  aptly  and  rather  quaintly  stated  in 
Wharton  on  Negligence  (2d  ed.),  §  134, in  the  foUowing  language: 
"  I  am  negligent  on  a  particular  subject-matter  as  to  which  I  am 
not  contractually  bound.  Another  person,  moving  independently, 
comes  in,  and  either  negligently  or  maliciously  so  acts  as  to  make 
my  negligence  injurious  to  a  third  person.  If  so,  the  person  so  in- 
tervening acts  as  a  non-conductor,  and  insulates  my  n^ligence,so 
that  I  can  not  be  sued  for  the  mischief  which  the  person  so  inter- 
vening directly  produces."  Applying  these  principles  to  the  case 
now  before  us,  it  is  manifest  that  the  plaintiffs  did  not  make  out 
a  cause  of  action  by  their  petition.  Granting  as  true  all  of  their 
all^ations  as  to  the  negligence  of  the  defendant,  it  is  also  true, 
upon  the  face  of  their  pleadings,  that  there  intervened,  as  a  direct 
cause  between  the  negligence  of  the  defendant  and  the  damage  sus- 
tained by  themselves,  the  independent  criminal  act  of  a  responsi- 
ble human  agency.  The  demurrer  to  the  petition  should  have  been 
sustained. 

Writ  of  error  on  main  bill  of  exceptions  dismissed;  Judgm^ent  on 
eross4nll  reversed.     All  the  Justices  concurring. 
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JONES  V.  McNEALY. 

1.  Objections  to  the  sufficiency  of  a  petition  can  not  be  properly  made  by  an- 
swer, bat  mnst  be  raised  by  demurrer,  or  by  a  motion  in  the  nature  of  a  de- 
murrer. 

2.  When  the  present  value  of  promissory  notes  maturing  in  the  future  and  in- 
cluding in  the  amounts  named  therein  both  principal  and  interest  is  to  be  as- 
certained, such  value  should  be  arrived  at  by  taking  into  account  the  amount 
of  interest  actually  embraced  in  the  notes,  and  not  by  discounting  them  in 
accord^with  the  legal  rate  of  interest  prevailing  in  the  jurisdiction  wherein 
the  notes  are  payable. 

Argued  November  22,— Decided  December  12, 1901. 

Equitable  petition.  Before  Judge  Butt.  Muscogee  superior 
court.     February  7,  1901. 

T.  T.  Miller  and  C.  E,  Battle,  for  plaintiff  in  error. 
Hatclier  &  CarsoUy  contra. 

Lumpkin,  P.  J.  Mrs.  McNealy  filed  against  Rufus  Jones  an 
equitable  petition  which  was,  in  brief,  substantially  as  follows :  On 
the  12th  of  June,  1894,  she  was  indebted  to  the  firm  of  Jones 
Brothers  &  Butt  in  the  sum  of  $1,695,  evidenced  by  170  promis- 
sory notes,  all  for  $10  each  except  one  which  was  for  $5.  These 
notes  became  due  one  each  mouth  for  a  period  of  170  months,  be- 
ginning with  October  1,  1894.  Each  note  bore  interest  from  its 
maturity  at  8  per  cent,  per  annum,  and  the  payment  of  all  was  se- 
cured by  a  mortgage  on  a  lot  in  Phoenix  City,  Ala.  By  way  of  ad- 
ditional security,  plaintiff  procured  insurance  upon  a  house  situ- 
ated on  said  lot,  "*  loss,  if  any,  payable  to  mortgagees  and  payees  of 
said  notes."  Said  firm  was  dissolved  and  Rufus  Jones  tecame  the 
owner  and  holder  of  said  notes  and  mortgage.  .  Plaintiff  promptly 
paid  each  note  as  it  matured  tilj  October  1st,  1899,  the  payments 
aggregating  8600.  The  house  was  consumed  by  fire,  September 
28,  1899.  On  that  date  the  policy  was  so  written  as  "to  protect 
the  said  Eufus  Jones  as  his  interest  should  appear."  The  insurance 
company  remitted  its  check  for  $1,056,  payable  to  plaintiff  and 
said  Jones.  She  indorsed  the  check  and  turned  it  over  to  him, 
"he  agreeing  to  settle  with  petitioner."  He  collected  the  amount 
named  in  the  check  and  paid  over  to  petitioner  $108.58,  but  re- 
fused to  account  and  settle  further  with  her.  The  said  Jones  now 
holds  the  remaining  notes,  aggregating  $1,090.     The  average  time 
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for  paying  the  same  would  be  four  years  and  seven  months.  Jones 
claims  the  right  to  hold  and  use  the  insurance  money  without  al- 
lowing anything  for  interest  thereon,  and  insists  upon  the  right  to 
hold  this  money  and  appropriate  it  to  the  payment  of  the  notes  as 
they  severally  mature.  If  plaintiff's  indebtedness  to  Jones  should 
be  reduced  to  its  present  cash  value,  it  would  amount  to  only 
$647.88,  and  leave  due  to  her  by  Jones  a  balance  of  $299.62,  with 
interest  from  December  15,  1899,  the  date  when  the  insurance 
money  was  coDected.  The  prayers  of  the  petition,  based  on  the 
facts  above  set  forth,  were,  that  an  accounting  be  had  between  the 
plaintiflf  and  Jones ;  that  her  indebtedness  to  him  be  reduced  to  its 
present  cash  value  and  paid  out  of  the  insurance  money;  that  she 
have  judgment  against  him  for  the  balance,  as  above  stated ;  and 
that  her  unpaid  notes  and  the  mortgage  given  to  secure  the  same 
be  canceled. 

There  was  no  demurrer  to  this  petition.  The  defendant  filed 
an  answer  in  which  he  asserted  "that  while  he  is  not,  either  in  law 
or  equity,  bound  to  accept  payment  of  the  said  indebtedness  before 
it  matures  and  rebate  the  interest  thereon  agreed  to  be  paid  in  the 
original  contract,  still  he  is  perfectly  willing  to  do  so"  upon  a  fair 
and  equitable  basis,  but  not  upon  that  on  which  the  plaintiff  seeks 
to  compel  him  to  make  settlement  with  her,  By  way  of  cross- 
action  he  set  up  certain  facts  respecting  the  manner  in  which  the 
plaintiff's  indebtedness  arose,  and  alleged  that,  by  reason  of  mis- 
takes in  calculation,  the  several  notes  which  she  executed  and 
delivered  to  the  firm  of  Jones  Brothers  &  Butt,  and  which  he  after- 
wards acquired  in  his  individual  right,  did  not  embrace  the  full 
amount  of  principal  and  interest  upon  which  the  parties  to  the  con- 
tract had  agreed.  So  much  of  the  answer  as  embraced  this  cross- 
action  was  stricken  on  demurrer.  Thereafter  the  defendant  amended 
his  answer,  and  in  substance  aUeged  that  the  original  amount  of 
the  plaintiff's  indebtedness  to  Jones  Brothers  &  Butt  was  $1,250 ; 
that,  in  giving  her  credit  and  extending  the  time  for  payment  of 
this  sum,  "  it  was  agreed  that  the  same  be  paid  at  $10  per  month, 
and  that  interest  be  added  to  said  sum  of  $1,250  at  the  rate  of  eight 
per  cent,  per  annum  for  the  average  time ;  .  .  that  interest  was 
calculated,  and  that,  by  some  mistake,  instead  of  interest  being 
added  at  the  rate  of  8  per  cent,  for  the  average  time,  only  about 
two  &  53/100  per  cent,  was  added  to  the  principal  amoimt  or  cash 
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consideration  for  the  building  of"  a  dwelling-house  for  the  plaintiff 
by  said  firm.     After  making  these  allegations,  the  amendment  closed 
as  follows:     '*  Defendant  says  that  he  has  always  been  ready  and 
willing  to  adjust  the  matters  complained  of  by  plaintiff,  and  stands 
now  ready  and  waiting  to  do  so,  upon  a  just,  fair,  and  equitable 
basis ;  that  he  is  wiUing  to  rebate  the  interest  on  the  balance  due  by 
the  said  plaintiff  at  the  same  rate  of  interest  charged  upon  the  cash  or 
principal  sum  for  the  building  of  said  house,  and  that  to  do  so  will 
still  leave  the  said  plaintiff  indebted  to  this  defendant.     Wherefore 
defendant  prays  that  upon  an  accounting  with  the  defendant,  that 
if  the  said  plaintiff  should  be  further  indebted  to  the  defendant  in 
any  sum  over  and  above  the  sum  of  $925  now  in  his  hands,  that 
he  may  have  judgment  against  the  said  plaintiff  for  said  sum,  and 
defendant  will  ever  pray,  etc."     This  amendment  was  stricken  on 
demurrer,  and  the  court  directed  a  verdict  in  favor  of  the  plaintiff. 
In  arriving  at  the  amount  of  this  verdict  the  court  reduced  the 
total  amount  due  upon  the  plaintiff's  unpaid  notes  to  its  cash  value 
by  discounting  the  notes  at  the  rate  of  8   per  cent,  per  annum. 
The  court  did  not  adopt  this  basis  of  calculation  because  the  notes 
bore  this  rate  of  interest  after  their  maturity,  but  for  the  reason 
that  they  were  payable  in  Alabama,  where  the  legal  rate  of  inter- 
e^  is  8  per  cent,  per  annum.     The  defendant  sued  out  a  bill  of  ex- 
ceptions assigning  error  upon  the  various  rulings  above  indicated, 
and  brought  the  case  here  for  review.     We  extract  the  following 
from  the  brief  of  counsel  for  the  plaintiff  in  error:     "Two  ques- 
tions are  presented  by  the  bill  of  exceptions,  and  error  assigned 
therein,  as  follows:     First:  Did  the  defendant  in  error  have  the 
right  to  force  the  plaintiff  in  error  to  accept  payment  in  advance 
of  maturity  of  the  notes  and  rebate  them  at  the  rate  of  8  per  cent, 
per  annum  for  the  imexpired  time  between  the  date  of  payment 
and  the  maturity  of  the  notes  ?     Second :  If  the  defendant  in  error 
had  the  right  to  force  the  plaintiff  in  error  to  make  settlement  be- 
fore maturity  of  the  notes  and  ask  rebate  of  the  interest,  could  she 
ask  that  they  be  rebated  at  a  greater  rate  of  interest  than  was 
originally  charged  her  and  added  in  the  face  of  the  notes?"     As 
these  were  the  only  points  insisted  upon  here,  we  shall  restrict  our 
discussion  accordingly. 

1.   The  question  as  to  whether  or  not  Mrs.  McNealy  had  the 
right  to  force  Jones  to  accept  payment  in  advance  of  the  maturity 
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of  the  notes  and  compel  him  to  rebate  the  interest  upon  an  equita- 
ble basis  was  not  properly  raised  in  the  court  below.  While  the  an- 
swer filed  by  Jones  contained  an  assertion  to  the  effect  that  she  had 
no  such  right,  this  was  not  the  proper  method  of  challenging  her 
claim  that  in  equity  he  was  bound  to  make  such  an  adjustment 
and  settlement.  On  the  contrary,  the  question  thus  sought  to  be 
raised  should  have  been  presented  by  a  demurrer  to  her  petition, 
or  by  a  motion  to  dismiss  based  on  the  groimd  that  it  set  forth  no 
cause  of  action.  In  support  of  this  ruling  it  is  only  necessary  to 
refer  to  the  Civil  Code,  §  5049,  which  points  out  the  practice  to 
be  observed  in  such  a  case. 

2.  The  other  point  is  well  made  and  is  meritorious.  The  plain- 
tiff was  in  a  court  gf  equity  insisting  upon  a  settlement  between 
herself  and  the  defendant  upon  an  equitable  basis.  Conceding,  in 
view  of  the  pleadings,  that  she  had  a  right  to  have  her  notes 
scaled  down  to  their  cash  value  and  satisfied  out  of  the  insurance 
money,  it  is  dear  that  the  calculation  for  this  purpose  should  have 
been  made  on  the  basis  of  deducting  the  interest  actually  incor- 
porated in  the  notes,  and  not  upon  the  basis  of  any  arbitrary  rule 
with  respect  to  the  l^al  rate  of  interest  in  Alabama.  The  notes 
embraced  so  much  as  principal  and  so  much  as  interest.  Assuming 
that  the  defendant  was  bound  to  anticipate  the  time  of  payment 
and  accept  the  cash  value  of  the  immatured  notes,  it  is  manifest 
that  the  adjustment  to  be  made  should  have  been  predicated  on 
the  actual  factd  of  the  transaction,  and  not  upon  an  arbitrary  theory 
as  to  how  much  unearned  interest  should  be  deducted  in  view  of 
a  present  settlement  between  the  parties.  The  court  erred  in 
striking  the  above-mentioned  amendment  to  the  answer  of  the  de- 
fendant. Judgment  reversed.     All  the  Jtistices  concurring. 


Hambukger  &  Williams  et  aL  v.  Jackson. 

CoBB/  J.  This  court  will  not  reverse  a  judgment  of  a  trial  court  dismissing  a 
motion  for  a  new  trial  for  want  of  an  approved  brief  of  evidence,  when  it  ap- 
pears that  more  than  four  years  have  elapsed  since  the  day  first  fixed  for  the 
final  hearing,  and  when  the  judge  states,  in  his  order  dismissing  the  motion, 
that  he  could  not  approve  the  brief  of  evidence  if  it  were  tendered  at  that 
time,  because,  on  account  of  the  lapse  of  time,  he  could  not  recollect  the  facts 
of  the  case.    And  this  is  true  even  though  counsel  for  movant  makes  a  show- 
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ing  to  the  court  from  which  he  could  find  that  the  case  had  been  by  proper 
orders  kept  in  court  until  the  motion  to  dismiss  was  made. 
Judgment  affirmed.   All  the  Justices  concurring^  ezcept LitUCj  J,,  disqualified. 

Argued  November  22,  —  Decided  December  12, 1901. 

Motion  for  new  trial.     Before  Judge  Butt.     Muscogee  superior 
court.     March  5, 1901. 

J,  H,  Worrill,  for  plaintiffs  in  error. 

J.  Z.  Willis  and  Hatcher  <&  Carson,  contra. 


GEORGIA  TRADING  COMPANY  v,  MARION  COUNTY. 

The  progress  of  an  execution  issued  by  the  tax-collector  in  due  form  for  State 
and  county  taxes  can  not  be  properly  resisted  by  interposing  an  affidavit  of 
iUegality. 

Submitted  Norember  22,  —  Dedded  December  12, 1901. 

Affidavit  of  illegality.  Before  Judge  Butt  Marion  superior 
court.     April  22, 1901. 

W.  B,  Short  and  Oeorge  P,  Munro,  for  plaintiff  in  error. 
Simeon  Blue  and  W.  D,  Crawford,  contra. 

Lewis,  J.  To  the  levy  of  an  execution  for  State  and  county 
taxes,  issued  by  the  tax-collector  of  Marion  county  against  the 
Georgia  Trading  Company,  the  defendant  in  execution  filed  an  affi- 
davit of  illegality,  alleging  that  it  had  fully  paid  its  taxes  for  the 
year  for  which  the  tax  execution  issued.  Counsel  for  the  county 
moved  orally  to  dismiss  the  illegality,  on  the  ground  that  the  law 
does  not  aUow  an  illegality  to  be  filed  to  a  tax  fi.  fa.  The  court 
sustained  this  motion  and  dismissed  the  affidavit;  whereupon  the 
defendant  in  execution  brought  the  case  to  this  court  by  bill  of  ex- 
ceptions. This  case  would  seem  to  be  decided  by  the  provisions  of 
the  Political  Code,  §  903,  which  declares  that  no  judicial  interfer- 
ence shall  be  had  in  any  levy  or  distress  for  taxes  under  the  pro- 
visions of  the  code,  but  that  the  party  injured  shall  be  left  to  his 
proper  remedy  in  any  court  of  law  having  jurisdiction  thereof.  The 
language  of  the  section,  "any  levy  or  distress  for  taxes  under  the 
provisions  of  this  code,"  is  certainly  broad  enough  to  cover  the  levy 
in  the  case  under  consideration.  The  principle  is  also  well  settled 
by  numerous  decisions  of  this  court.     See  Hawkins  v.  County,  57 
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Oa.  166;  Mechanics  B.  &  Z.  Asmi.  v.  Peter,  63  Oa,  351,  and  cases 
cited.  It  follows  that  the  court  below  did  not  err  in  dismissing 
the  affidavit  of  illegality. 

Judgment  affirmed.    All  the  Justices  concurring. 


BUENA  VISTA  LOAN  &  SAVINGS  BANK  v,  GRIER  et  aL 

1.  Coosenting  in  term  to  an  order  empowering  the  presiding  judge  to  try  a  case 
in  vacation  estopped  a  party  thereto,  who  at  the  time  of  agreeing  to  the  order 
knew  that  the  judge  was  related  to  persons  interested  in  the  result  of  the 
case,  from  raising,  when  it  came  on  for  a  hearing  under  the  order,  any  ques- 
tion as  to  the  judge^s  disqualification  on  the  ground  of  relationship ;  and  this 
is  so  although  such  party  did  not,  at  the  time  of  joining  in  the  consent  order, 
know  what  was  the  judge's  relationship  to  those  parties,  and  although  it  was 
in  point  of  fact  within  the  fourth  degree  o^  consanguinity. 

2.  The  mere  fact  that  a  certificate  of  stock  in  a  corporation  embraced  a  recital 
that  the  same  was  **  transferable  in  person  or  by  attorney  only  on  the  books 
of  the  company  on  surrender  of  this  certificate  *'  did  not  ipso  facto  give  to  the 
corporation  any  lien  upon  such  stock. 

8.  When  property  pledged  to  secure  a  debt  is,  while  in  the  possession  of  the 
pawnee,  levied  upon  under  an  execution  in  favor  of  another  against  the 
pawner,  and  the  pawnee  pursues  the  remedy  pointed  out  in  section  2962  of 
the  Civil  Code,  he  need  not  formally  foreclose  the  lien  on  the  property  given 
him  by  section  2959,  but  is  entitled  to  have  the  same  enforced  for  his  benefit 
.  under  the  provisions  of  the  section  first  cited. 

4.  When  money  arising  from  a  sale  under  execution  is,  upon  a  rule  to  distribute 
the  same,  awarded  to  one  holding  a  lien  superior  to  that  under  which  the  sale 
was  had,  the  fund  Ib  taxable  with  all  the  expenses  of  bringing  it  into  court, 
but  not  with  the  costs  incurred  in  obtaining  the  execution. 

Argued  Korember  22,— Decided  December  12, 1901. 

Rule  to  distribute  money.  Before  Judge  Butt  Marion  supe- 
rior court.     January  29,  1901. 

Ooetchius  <fe  Chappell,  for  plaintiff  in  error. 
Charlton  E,  Battle,  contra. 

Lumpkin  P.  J.  The  Buena  Vista  Loan  and  Savings  Bank  ob- 
tained a  judgment  against  T.  T.  and  B.  S.  Miller,  and  under  an  ex- 
ecution issued  thereon  the  sheriff  seized  and  sold  certain  shares  of 
the  stock  of  that  bank  as  the  property  of  the  Millers.  Their  in- 
debtedness to  the  bank  began  in  1894,  and  was  then  e\idenced  by 
promissory  notes.  They  were  renewed  from  time  to  time  imtil 
February  6,  1897,  when  the  Millers  executed  and  delivered  to  the 
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bank  five  notes,  aggr^ating  in  principal  $1,423.75.  On  these  the 
judgment  above  mentioned  was  founded.  R.  S.  Grier  brought  a 
rule  against  the  sherifif  for  the  proceeds  of  the  sale  of  the  stock  just 
referred  to,  setting  up  that  he  was  entitled  to  the  same  upon  the 
foreclosure  of  a  lien  which  he  had  acquired  by  reason  of  the  fact 
that  this  stock  had  been  pledged  to  him  by  the  Millers  as  security 
for  a  loan  to  them,  evidenced  by  a  promissory  note  dated  March 
21,  1896,  and  due  on  the  21st  day  of  November  thereafter.  The 
pledge  of  the  stock  was  made  on  April  17,  1896.  By  consent  of 
the  parties  an  order  was  entered  that  the  case  be  heard  and  deter- 
mined by  the  presiding  judge  in  vacation  without  the  intervention 
of  a  jury.  When  the  case  came  on  to  be  heard  imder  the  order, 
the  bank  raised  the  question  that  the  judge  was  disqualified  by  re- 
lationship to  some  of  its  stockholders  within  the  fourth  degree  of 
consanguinity.  He  overruled  this  objection,  tried  the  case,  and 
rendered  a  judgment  taxing  the  fund  in  the  sheriff's  hands  with 
the  costs  of  the  rule  and  the  expenses  of  the  sheriff's  sale,  and 
awarding  the  balance  to  Grier.  Thereupon  the  bank  sued  out  a 
bill  of  exceptions  and  brought  the  case  here  upon  assignments  of 
error  which  will  now  be  taken  up  and  considered. 

1.  The  first  is  that  the  judge  erred  in  overruling  the  bank's  ob- 
jection to  his  trying  and  disposing  of  the  case.  It  appeared  that, 
in  point  of  fact,  he  was  related  to  some  of  the  stockholders  of  the 
bank  as  allied,  but  it  also  appeared  that,  at  the  time  the  above- 
mentioned  consent  order  was  agreed  upon,  the  officials  of  the  bank 
in  charge  of  its  affairs,  and  its  counsel,  knew  that  he  was  related  to 
these  parties.  They  did  not,  however,  know  the  precise  degree  of 
relationship.  Nevertheless  we  agree  with  his  honor  of  the  trial 
bench  in  holding  that  the  objection  to  his  trying  the  case  came 
too  late.  The  fact  of  relationship  being  known  to  the  bank,  it  was 
certainly  charged  with  the  duty  of  ascertaining  what  the  degree  of 
the  relationship  was.  If  those  who  were  conducting  its  affairs 
diose,  without  investigating  this  matter,  to  join  with  Grier  in  a  con- 
sent that  the  judge  should  hear  and  dispose  of  the  case  in  vacation, 
the  bank  was  bound  by  their  undertaking,  and  was  at  the  hearing 
properly  denied  the  right  to  take  advantage  of  their  gross  inatten- 
tion in  the  premises.  To  hold  otherwise  would  sulyect  Grier  to  a 
hardship.  He  was  ready  to  try  the  case  at  the  term  when  it  was 
called,  and  it  was  the  duty  of  the  judge,  if  disqualified,  to  procure 
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the  services  of  a  judge  who  was  not.  Had  the  objection  made  to 
the  judge  in  vacation  been  sustained,  Grier  would  have  lost  a  term 
entirely  through  the  fault  or  negligence  of  the  opposing  party. 

2.  Each  of  the  certificates  evidencing  the  fact  that  the  Millers 
held  stock  in  the  bank  embraced  a  recital  that  the  shares  therein 
named  were  "  transferable  in  person  or  by  attorney  only  on  the 
books  of  the  company  on  surrender  of  this  certificate."  In  pledg- 
ing the  stock  to  Grier,  the  Millers  did  not  undertake  to  have  such 
a  transfer  made  on  the  books  of  the  bank.  Upon  this  fact  the  bank, 
although  its  judgment  was  rendered  long  after  the  stock  had  been 
placed  in  the  hands  of  Grier,  insisted  that  it  was  entitled  to  prior- 
ity over  him  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
stock.  There  was  no  evidence  to  show  that  the  bank  had,  prior  to 
the  rendition  of  its  judgment,  any  lien  whatever  upon  the  stock, 
either  under  its  charter  or  by  virtue  of  any  by-law,  or  under  any 
statute,  or  by  contract  with  the  Millers.  Indeed,  its  claim  of  pri- 
ority was  based  entirely  upon  the  naked  fact  that  the  stock  had 
not  been  transferred  on  the  books  of  the  bank.  In  support  of  this 
contention  reliance  was  had  upon  section  1855  of  the  CivU  Code, 
which  reads  as  follows :  "  Except  as  against  the  claims  of  the  cor- 
poration, a  transfer  of  stock  does  not  require  a  transfer  on  the 
books  of  the  company."  This  section  was  evidently  codified  from 
a  decision  rendered  by  this  court  in  the  case  of  Souihwestem  JR. 
Co.  V.  Thomason,  40  Oa.  408.  A  clear  light  is  shed  upon  the 
meaning  of  the  section  by  the  following  language  used  by  McCay, 
J.,  on  page  411 :  "  The  transfer  upon  the  books  is  only  for  the  pro- 
tection of  the  company ;  it  may  have  liens  upon  the  stock,  or-  it. 
may  require  this  mode  in  order  that  its  own  management  may  be 
complete  and  within  its  grasp."  The  phrase,  ''except  as  against  the 
claims  of  the  corporation,"  appearing  in  the  section  cited,  was  cer- 
tainly not  designed  to  confer  upon  the  corporation  any  lien  of  any 
description.  The  object  of  the  section  clearly  was  to  protect  the 
corporation  in  the  enforcement  of  such  claims  as  it  actually  had. 
If,  as  suggested  by  the  learned  judge  quoted  above,  it  in  fact  had  a 
lien  upon  the  stock,  a  transfer  of  the  same  without  the  knowledge 
or  consent  of  the  corporation  would  not  affect  its  rights.  In  this 
connection  it  may  be  suggested  that  it  is,  of  course,  always  im- 
portant for  a  corporation  to  know  who  its  real  shareholders  are. 
Being  boimd  to  pay  dividends  to  the  rightful  owners  of  its  stock. 
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it  must  have  a  system  which  will  at  all  times  enable  it  to  determine 
who,  relatively  to  this  matter,  the  stockholders  are.  But  we  hazard 
little,  we  think,  in  holding  that  the  section  of  the  code  under  con- 
sideration should  never  be  given  the  eflfect  of  creating  liens  in  fa- 
vor of  corporations  against  their  stockholders. 

3.  During  the  progress  of  the  trial,  while  T.  T.  Miller  was  tes- 
tifying in  behalf  of  Grier,  he  was  asked  when  the  note  given  by 
himself  and  R  S.  Miller  to  Grier  became  due.  The  testimony  thus 
sought  to  be  elicited  Was  objected  to  on  the  ground  that  it  was  not 
permissible  to  vary  by  parol  the  terms  of  the  note.  The  objection 
was  overruled,  and  the  witness  testified  that  the  *'  note  was  extended 
from  time  to  time  on  payment  of  interest,  and  finally  became  due 
the  11th  day  of  April,  1899,  the  date  of  the  last  payment;  it  was 
extended  by  oral  agreement  from  time  to  time  as  the  interest  was 
paid."  When  Grier  tendered  in  evidence  his  execution  against  the 
Millers  issued  upon  the  foreclosure  of  his  lien,  together  with  the 
affidavit  of  foreclosure,  it  appeared  that  the  latter  was  dated  March 
30,  1900.  These  documents  were  objected  to  on  the  ground  that 
they  did  not  show  that  the  foreclosure  was  had  within  twelve 
months  from  the  maturity  of  the  debt.  The  objection  was  over- 
ruled and  the  papers  admitted.  The  contention  of  counsel  for  the 
bank  was  that,  as  the  lien  of  Grier  was  not  foreclosed  within  twelve 
months  from  the  21st  of  November,  1896,  the  entire  proceeding 
was  void,  and  therefore  they  took  the  position  that  evidence  tend- 
ing to  show  a  foreclosure  at  a  later  period  was  irrelevant  and  inad- 
missible. It  appeared  that  after  the  bank  stock  had  been  levied 
ot  by  the  sheriff,  Grier  gave  notice  to  the  levying  officer  that  he 
claimed  a  lien  on  this  property  as  pawnee,  and  would  claim  the 
proceeds  of  the  sale.  This  notice  was  given  under  section  2962 
of  the  Civil  Code.  Under  the  facts  appearing,  we  do  not  think  it 
was  necessary  for  Grier  to  foreclose  at  all.  He  had  a  statutory 
hen  on  the  stock  in  his  hands.  Civil  Code,  §  2959.  It  was, 
imder  section  2958,  his  right  to  sell  the  pledged  property  after 
giving  to  the  pawner  due  notice  of  his  intention  so  to  do.  The 
law  embraced  in  the  section  last  cited  is,  however,  qualified  by 
the  provisions  of  section  2818,  which  limits  the  right  of  a  pawnee 
to  sell  pledged  property  where  he  has  notice  of  a  conflicting  lien. 
In  that  event  he  must  foreclose  his  lien  in  the  manner  pointed  out 
in  section  2816.     Construing  all  these  sections  together,  we  under- 
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stand  the  law  to  be  this :  The  pawnee  may  sell  the  pledged  property 
and  thus  satisfy  his  claim,  when  there  is  no  conflicting  lien  of  which 
he  has  notice.  If  he  does  have  notice  of  such  a  lien,  he  may  fore- 
close under  the  provisions  of  section  2816,  provided  he  chooses  to 
adopt  this  method  of  enforcing  his  rights;  but  he  need  not  fore- 
close at  all  when  the  property  is  seized  under  execution  in  favor  of 
another.  He  may  then  give  the  notice  provided  for  by  section 
2962,  and  claim  the  proceeds  of  the  sale  in  the  hands  of  the  levying 
ofl&cer;  in  which  event  "the  court,  in  distributing  the  proceeds, 
will  recognize  his  lien  according  to  its  dignity,  and  give  such  direc- 
tion to  the  funds  as  shall  protect  his  legal  rights."  It  therefore 
made  no  difiference  in  the  present  case  whether  the  objection  to 
Grier's  foreclosure  proceeding  was  good  or  not,  for  his  case  fell 
within  the  provisions  of  the  code  section  last  cited.  Of  course  he 
did  not,  while  holding  the  pledged  property  in  his  hands,  lose  the 
lien  given  him  by  law  merely  because  he  indulged  his  debtors  by 
extending  the  time  of  payment. 

4.  The  only  remaining  assignment  of  error  in  the  bill  of  excep- 
tions is  one  relating  to  the  court's  refusal  to  order  the  payment  out 
of  the  money  in  the  sheriffs  hands  of  the  cost  incurred  by  the 
bank  in  obtaining  its  judgment  against  the  Millers.  There  cer- 
tainly was  no  error  in  this.  The  court  did  charge  the  fund  with 
the  expenses  incident  to  bringing  it  into  court.  This  was  proper, 
for  these  expenses  were  incurred  in  favor  of  the  party  to  whom  the 
money  was  awarded,  and  therefore  should  have  been  borne  by  him. 
The  costs  of  obtaining  the  judgment  in  favor  of  the  bank  were  not, 
however,  expenses  incurred  for  the  benefit  of  Grier,  but  solely  for 
the  benefit  of  the  bank  itself.  Indeed,  there  was  no  more  reason 
for  paying  these  costs  out  of  the  fund  in  controversy  than  for  pay- 
ing the  principal  and  interest  due  of  the  bank's  judgment. 

Judgment  affirmed.     All  the  Justices  concurring. 
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Shobt  v.  Mathis,  executor. 

Cobb,  J.     This  being  the  first  grant  of  a  new  trial,  and  it  not  unequlyocally 
appearing  from  the  record  that  the  verdict  was  demanded  by  the  evidence, 
the  judgment  granting  a  new  trial  will  not  be  disturbed. 
Judgment  affirmed,    AR  the  Justices  concurring,  except  Little,  J.,  disqiMiyied, 

Argued  November  23,— Decided  December  12, 1901. 

Equitable  petition.      Before  S.  P.  Gilbert,  judge  pro  hac  vice. 
Marion  superior  court.     August  19,  1901. 

G.  P.  Munro  and  W,  B.  Short,  for  plaintiff. 

S.  B.  Hatcher,  J,  H,  Lumpkin,  and  J,  J,  Dunham,  for  defendant 
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FLEWELLEN  v.  FLEWELLEK 

The  awarding  of  a  nonsuit  is  erroneous  when  the  evidence  for  the  plaintiff  ao- 
thorlzes  a  finding  that  he  has  proved  his  case  as  laid. 

Argued  Kovember  14,— Decided  December  13,  1901. 

Certiorari.      Before  Judge  Reagan.      Monroe  superior  court 

March  7,  1901.  TiTla 

'  ami 

116   ^83 

Persons  &  Persons,  for  plaintiff.  JJJ  gg 

Fish,  J.  The  record  in  this  case  shows  that  Henry  Flewellen  Ca*^ 
sought,  as  a  laborer,  to  foreclose  hens,  in  the  city  court  of  Forsyth, 
against  Ed.  Flewellen  and  certain  described  property  of  the  latter; 
that  upon  the  trial  of  the  issues  raised  by  defendant's  counter-affi- 
davit the  plaintiff  testified,  in  detail,  to  the  truth  of  every  averment 
in  his  affidavit;  that  at  the  conclusion  of  plaintiff's  testimony,  and 
in  the  absence  of  any  demurrer  to  his  affidavit,  the  court,  on  its 
own  motion,  awarded  a  nonsuit,  upon  the  ground  "that  plaintiff 
had  not  made  out  such  a  case,  either  by  his  pleadings  or  his  evi- 
dence, as  would  authorize  the  issuance  of  a  laborer's  lien  under 
the  statute ; "  that  the  plaintiff  excepted  to  this  ruling  by  certiorari 
to  the  superior  court;  and  that  the  certiorari  was  there  overruled. 
Error  is  assigned  in  the  bill  of  exceptions  upon  the  overruUng  of 
the  certiorari.  The  only  question  necessary  to  be  decided  is  con- 
trolled by  the  unanimous  ruling  made  by  this  court  in  Reeves  v. 
Jackson,  113  Oa,  182  (which  was  followed  in  Strouse  v.  Kelly,  lb. 
575),  where  it  was  held:  "A  motion  to  nonsuit  presents  the  single 
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question  whether  or  uot  the  evidence  introduced  in  behalf  of  the 
plaintiff,  assuming  it  to  be  true,  proves  his  case  as  laid."  Of  course 
the  judge  of  the  city  court  was  not  authorized,  on  his  own  motion, 
to  award  a  nonsuit  in  a  case  where  he  could  not  have  legally  done 
so  had  the  defendant  moved  for  one.  Whether  the  averments  in 
the  plaintiff's  affidavit  were  sufficient  to  show  that,  \mderthe  stat- 
ute, he  was  entitled  to  laborer's  liens,  and  was  properly  proceeding 
to  foreclose  them,  could  not  be  determined  on  a  motion  to  nonsuit ; 
for,  as  Judge  Bleckley  remarked  in  Anderson  v.  Fbllard,  62  6a. 
51,  **such  a  motion  is  aimed  at  the  evidence  as  compared  with 
what  the  declaration  is;  not  at  the  declaration  as  compared  with 
what  it  ought  to  be."  In  each  of  the  cases  cited  supra  from  113 
Ga.,  it  was  apparent  that  the  judge,  in  sustaining  the  motion  to 
nonsuit,  based  his  ruling  upon  the  idea  that  under  the  facts  alleged 
and  proved  by  the  plaintiff  he  did  not  have  a  cause  of  action ;  and 
this  court  reversed  such  ruling,  holding  in  effect  that  even  if  no 
cause  of  action  was,  as  matter  of  law,  set  forth  in  the  petition,  the 
court  erred  in  refusing  to  allow  the  case  to  go  to  the  jury.  In 
other  words,  the  trial  judge  undertook  to  give  the  defendant  the 
benefit  of  a  contention  not  made,  which  might  have  been  well  taken 
if  properly  presented  for  determination ;  and  this  court,  without  con- 
ceding the  merits  of  such  contention,  held  that  it  was  improper  for 
the  judge  to  turn  the  plaintiff  out  of  court  on  aground  which,  how- 
ever meritorious  in  the  abstract,  was  not  reUed  on  by  the  defense,, 
or  in  any  manner  raised.  See,  in  this  connection,  Roberts  v.  Keeler^ 
111  Oa.  181  (6);  PhUlips  v.  So,  Ry.  Co.,  112  (?a.  197  (3);  Eaves 
V.  State,  113  Oa,  749  (6) ;  Bray  v.  Chatta.,R.  &  S.  R,  Co.,  Id.  308; 
Civil  Code,  §  5049.  In  the  present  case  the  uncontradicted  testi- 
mony of  the  plaintiff  showed  that  every  averment  in  his  affidavit 
for  foreclosure  was  true.  Manifestly,  therefore,  the  judge  of  the 
city  court  should  not  have  awarded  a  nonsuit.  The  certiorari 
should  have  been  sustained,  and  the  judge  of  the  superior  court 
erred  in  overruling  the  same. 

Judgment  reversed.     All  the  Justices  concurring. 

Little,  J.,  concurring  specially.  I  concur  in  the  judgment  ren- 
dered, because,  in  my  opinion,  the  plaintiff  was  entitled,  under  the 
allegations  he  made,  to  a  laborer's  lien,  and  had  a  right  to  foreclose 
it.  I  do  so  without  sanctioning,  without  Umitation,  the  correctness 
of  the  reasoning  in  the  case,  and  the  principles  announced. 
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HALL  BROTHERS  v.  McGAUGHEY. 

Though  a  landlord  may,  for  amounts  due  for  rent  or  gupplies,  have  a  lien  upon  ^^23  28* 
the  crops  of  his  tenant  which  is  entitled  to  priority  over  a  bill  of  sale  execu- 
ted by  the  latter  to  a  third  person,  the  landlord  can  not,  as  against  that  per- 
son, acquire  title  to  the  crops  merely  by  taking  possession  of  the  same.  The 
proper  method  of  asserting  the  priority  of  such  a  lien  is  by  foreclosing  the 
same,  causiug  the  crops  to  be  sold  thereunder,  and  claiming  the  proceeds  of 
the  sale. 

Submitted  NoTember  21,  ~  Decided  December  13, 1901. 

Trover.     Before  Judge  Hart.     Greene  superior  court.     July  8, 
190L 

James  Davison,  for  plaintiffs.     J.  B,  Park,  for  defendant. 

Lumpkin,  P.  J.  Hall  Brothers  brought,  in  the  superior  court  of 
Greene  county,  an  action  of  trover  against  Sanders  McGraughey,  for 
the  recovery  of  a  cow  and  calf,  a  buggy,  and  "a  certain  crop  of 
cotton,  com,  etc.,  raised  by  Sam.  Moody  in  1898,"  on  certain  de- 
scribed lands.  There  was  a  verdict  for  the  defendant,  and  the 
plaintiffs  bring  here  for  review  a  judgment  overruling  their  motion 
for  a  new  trial  The  following  facts  appeared  at  the  trial :  In  the 
early  part  of  1898,  Sam.  Moody  by  a  bill  of  sale  conveyed  the 
property  in  dispute  to  the  plaintiffs.  This  bill  of  sale  was  not,  how- 
ever, recorded  until  November  7,  1898.  On  November  6,  Moody 
absconded.  Before  doing  so  he  consented  for  McGaughey  to  re- 
take the  buggy,  it  having  been  sold  to  him  by  McGaughey  and  the 
purchase-money  not  having  been  paid.  Before  leaving  home  Moody 
told  his  wife  that  if  "  Mr.  McGaughey  or  any  of  'em  came  after 
anything  outside  the  house,  to  let  them  have  it."  On  November 
7,  McGaughey  went  to  Moody's  house  and  with  the  consent  of  the 
wife  took  possession  of  the  cow  and  calf.  No  price  or  other  terms 
of  sale  were  agreed  upon.  Subsequently  McGaughey  credited  his 
unpaid  demands  against  Moody  for  rent  and  supplies  with  Si  5,  this 
being  McGaughey's  estimate  of  the  value  of  the  cow  and  calf.  On 
the  day  last  mentioned,  one  Gresham,  a  constable,  at  the  instance 
and  direction  of  McGaughey,  seized  such  of  Moody's  crops  as  had 
not  been  disposed  of,  and  turned  the  same  over  to  McGaughey. 
This  seizure  was  made  under  an  execution  issued  upon  the  fore- 
closure of  a  lien  in  favor  of  McGaughey.  There  was  no  attempt  at 
a  sale  by  the  constable.     McGaughey  asserted  title  to  all  the  prop- 
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erty  on  the  ground  that  the  value  of  the  same  did  not  equal  his  un- 
satisfied demands  against  Moody.  McGaughey  did,  however,  give 
Moody  credit  for  what  the  former  estimated  the  value  of  the  crops 
to  be. 

In  the  motion  for  a  new  trial  exception  is  taken  to  the  follow- 
ing charge  of  the  court:  "In  any  view  which  you  may  take  of  the 
case,  the  court  charges  you  that  so  much  of  the  personalty  as  rep- 
resents crops  grown  on  the  l«uid,  in  no  event  could  that  be  sub- 
jected ;  because  whether  or  not  the  lien  of  Hall  Brothers  had  been 
recorded,  or  whether  or  not  McGraughey  purchased  of  Moody,  if  he 
did  purchase,  he  would  have  a  good  title,  because  the  law  gives  a 
superior  title  to  landlords  for  all  supplies  furnished  by  him  on  the 
crop  grown.'*  By  this  charge  his  honor  in  effect  instructed  the 
jury  that  in  no  event  could  the  plaintiflFs  recover  the  crops  sued  for. 
We  are  constrained  to  hold  that  this  was  error.  The  landlord  did 
not  acquire  title  to  this  property  by  purchase  from  Moody  or  by 
having  it  sold  under  legal  process.  Even  if  his  lien  was  entitled 
to  priority  over  the  plaintiffs*  bill  of  sale,  he  did  not  adopt  the 
proper  method  of  enforcing  his  rights.  He  could  not  lawfully 
simply  take  possession  of  the  property  and  administer  it  himself. 
In  this  connection  see  Duncan  v.  Clark,  96  Oa,  263,  and  authori- 
ties there  cited.  The  decision  in  that  case  was  followed  by  this 
court  in  that  of  Lightner  v.  Brannon,  99  Ga,  606. 

We  have  dealt  with  the  only  special  ground  of  the  motion  for  a 
new  trial.  It  also  contained  the  general  grounds  that  the  verdict 
was  contrary  to  law  and  the  evidence;  but  as  the  case  is  to  be  tried 
again,  we  express  no  opinion  upon  the  merits  of  the  controversy, 
so  far  as  the  same  depend  upon  questions  of  fact. 

Judgment  reversed.     All  the  Justices  concurring. 


TILLMAN  V.  DUNMAN,  executor,  et  al, 

1.  It  is  the  right  of  an  executor  offering  land  for  sale  at  public  outcry  to  with- 
inr'^Ofl  ^^^  ^®  ^™®  *^  *''^y  ^*™®  before  the  hammer  falls. 

Il23  87&     2.  Although  the  motive  of  the  executor  in  withdrawing  the  property  from  sale 
U4  400         before  the  bid  was  accepted  was  the  result  of  collusion  between  himself  and 

el2ft  *78 

— ■'^         another  who  had  bargained  for  the  premises  at  a  private  sale,  and  the  with-^ 

drawal  was  made  with  the  design  of  completing  the  private  sale,  neverthelessj^ 
the  person  who  had  made  the  last  and  highest  bid  before  the  same  was  with- 
drawn could  not  insist  upon  the  right  to  take  the  land  as  a  purchaser.    While 
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such  coUusion  between  the  executor  and  another  would  be  open  to  inquiry 
by  legatees  and  creditors,  it  is  not  open  to  inquiry  at  the  instance  of  a  stranger. 

Argued  KoreiMber  22,  —  Decided  December  12, 1901. 

Equitable  petition.     Before  A.  P.  Persons,  judge  pro  hac  vice. 
Harris  superior  court.     April  8,  1901. 

Hatcher  &  Cao'son,  for  plaintiff. 

Teyzell  &  Terrell  and  J,  B,  Bumside,  for  defendants. 

Little,  J.  Tillman  filed  an  equitable  petition  in  the  superior 
court  of  Harris  county,  against  P.  W.  and  J.  E.  Dunman,  execu- 
tors of  Joseph  Dunman, deceased,  and  T,  T.  and  O^V  Mnrrab  and 
Murrah  Brothers,  praying  that  the  executors  above  named  be  re- 
quired to  execute  and  deliver  to  him  a  deed  to  certain  described 
lands ;  that  T.  T.  and  G.  N.  Murrah  or  Murrah  Brothers  be  re- 
quired to  surrender  for  cancellation  such  deeds  of  conveyance  as 
they  may  have  received  from  these  executors,  as  being  a  cloud  on 
petitioner's  title ;  that  all  the  defendants  be  restrained  and  enjoined 
from  changing  the  status  of  the  property ;  and  for  general  relief. 
The  allegations  of  the  petition  are  substantially  as  follows:  Joseph 
Dunman  died  testate,  seized  and  possessed  of  certain  described 
property ;  his  will  was  duly  probated,  and  letters  testamentary  is- 
sued to  P.  W.  and  J.  E.  Dunman,  who  as  executors  entered  into 
possession  of  the  lands  of  their  test;^tor  for  the  purpose  of  admin- 
istering his  estate  and  carrying  out  the  terms  of  the  will,  under  the 
provisions  of  which  they  duly  advertised  for  sale  certain  lands  of 
decedent,  for  the  purpose  of  paying  the  debts  of  the  estate,  and  for 
distribution  among  the  legatees,  according  to  the  statute  and  the 
terms  of  the  will.  The  advertisement  recited  that  the  land  was  to 
be  sold  in  five  parcels  "  for  cash,"  before  the  court-house  door  of 
Harris  county,  on  the  first  Tuesday  in  February,  1900.  At  that 
time  and  at  the  place  above  stated, petitioner  being  present,  the  ex- 
ecutors  read  the  advertisement  publicly  and  began  to  sell  the  land 
in  the  order  and  parcels  as  therein  stated.  Petitioner  with  others 
bid  for  the  same,  and  two  parcels  were  knocked  oflfto  him,  and  one 
to  another  bidder.  A  certain  described  parcel  of  the  land  was  then 
oflfered  and  cried  for  sale,  and  petitioner  bid  thereon,  as  did  one  of 
the  defendants  in  this  case  (Murrah),  and  others  present,  and  the 
bids  were  accepted  and  cried  until  finally  petitioner  bid  a  certain 
gum  which  was  accepted  and  cried  by  the  auctioneer  conducting 
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the  sale,  and  no  person  woulcj  raise  petitioner's  bid,  which  was  the 
best  and  highest  bid.  Murrah  then  announced  publicly  that  Mur- 
rah  Brothers  or  himself  had  bought  this  tract  at  private  sale,  and 
whoever  bought  it  would  buy  a  lawsuit,  and  that  he  claimed  the 
property  ;  after  which  the  bidding  was  continued ;  when  petitioner 
announced  that  his  bid  had  been  accepted  and  cried,  and  if  any 
one  wanted  to  bid,  then  to  raise  his  bid ;  but  no  one  raised  it,  and  he 
claimed  the  property,  his  bid  being  the  highest  and  best  offer.  The 
executors  then  consulted  their  attorney  and  said  they  would  with- 
draw that  parcel  from  sale,  and  then  proceeded  to  sell  the  remain- 
ing tracts  advertised.  Petitioner  publicly  announced  that  he  claimed 
the  property,  and  denied  the  l^al  right  of  the  executors  to  with- 
draw the  land  from  sale  to  consummate  a  private  sale  previously 
made  for  a  less  amount  than  his  bid ;  and  thereupon  tendered  the 
amo\mt  of  his  bid  and  demanded  that  the  executors  make  him  a 
deed  to  the  tract,  and  they  refused  to  accept  the  money  or  execute 
and  deliver  to  him  a  deed  to  the  same.  Petitioner  thereafter  fre- 
quently tendered  the  purchase-price  to  the  executors,  and  tenders 
the  same  into  court  upon  filing  his  petition.  It  is  charged  that  T. 
T.  and  G.  N.  Murrah,  either  as  individuals  or  as  a  firm,  have  en- 
tered into  a  combination  or  conspiracy  with  the  executors  to  defeat 
petitioner's  title  and  prevent  his  possession  and  ownership  of  the 
land,  and  have  procured  from  the  executors  deeds  of  conveyance 
thereto,  and  are  now  in  possession  claiming  title  to  the  same.  This 
tract  of  land  has  not  since  been  advertised  by  the  executors,  who 
claim  that  they  had  made  a  private  sale  of  this  land  to  T.  T.  and 
G.  N.  Murrah,  and  that,  when  petitioner  bid  a  higher  price  at  the 
sale  than  had  been  agreed  on  at  this  private  sale,  they  were  forced 
to  withdraw  the  land  and  protect  the  purchasers  in  their  private 
bargain.  Petitioner  insists  that,  after  he  had  bought  two  parcels  or 
tracts  of  the  land,  it  would  be  inequitable  and  unjust  for  the  ex- 
ecutors to  refuse  to  accept  his  bid  for  another  tract,  and  consum- 
mate a  sale  of  same,  made  privately  before  the  date  of  the  sale  as  ad- 
vertised, at  a  less  price  than  was  bid  by  the  petitioner  at  the  sale. 
A  general  demurrer  to  this  petition  was  sustained  by  the  trial 
judge,  and  the  petition  dismissed ;  and  to  the  order  sustaining  the 
demurrer  and  dismissing  the  petition  Tillman  excepted. 

1.  The  questions  to  be  determined  in  this  case  are,  whether  an  ex- 
ecutor has  the  right  to  withdraw  property  from  sale,  after  it  has  been 
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duly  advertised  and  offered  for  sale  at  public  outcry  by  an  auction- 
eer employed  by  the  executor,  and  bids  are  received  and  cried,  be- 
fore the  same  is  knocked  off  to  the  highest  bidder ;  and  whether  the 
highest  bidder  in  such  a  case  acquires  any  right,  by  reason  of  his  bid, 
to  compel  the  executor  to  accept  the  same  and  make  him  a  deed  upon 
tender  of  the  amount  so  bid.  As  a  decision  of  these  two  questions 
is  controlled  by  the  same  principle  of  law,  they  will  be  considered 
tog^her.  It  is  well-recognized  law  that  a  bidder  at  an  auction  sale 
may  withdraw  his  bid  even  after  it  has  been  cried,  at  any  time  before 
the  hammer  faUs  or  the  property  is  knocked  off  to  him.  See  Payne 
V,  Cave,  3  Term  Rep.  148;  3  Am.  &  Eng.Enc.  L  (2ded.)  501,  and 
cases  there  cited.  In  Payne  v.  Cave,  supra,  the  principle  underly- 
ing this  rule  is  thus  stated :  "  The  auctioneer  is  the  agent  of  the 
vendor,  and  theasseut  of  both  parties  is  necessary  to  make  the  con- 
tract ;  that  is  signified  on  the  part  of  the  seller  by  knocking  down 
the  hammer.  .  .  Every  bidding  is  nothing  more  than  an  offer  on 
one  side,  which  is  not  binding  on  either  side  till  it  is  assented  to." 
For  the  same  reason  the  seller  has  the  right  to  withdraw  the  prop- 
erty before  it  is  knocked  off  to  the  bidder.  Mr.  Story  in  his  trea- 
tise on  the  Law  of  Sales,  §461,  states  the  rule  thus:  "In  a  sale 
by  auction  the  seller  may  withdraw  the  goods,  or  the  bidder  may 
retract  his  bid,  a4^  any  time  before  they  are  knocked  off;  for  so  long 
as  the  final  consent  of  both  parties  is  not  signified  by  the  blow  of 
the  hammer,  there  are  only  mutual  propositions,  but  no  mutual 
agreement  to  one  definite  proposition."  See  2  Kent's  Com.  (4th 
ed.)  ♦SST;  CarryoUes  v.  Mossy,  2  La.  Rep.  [504].  But  it  is 
claimed  that  this  rule  of  auction  sales  does  not  apply  to  sales  by 
administrators  and  executors,  as  they  are  regulated  by  statute,  which 
must  be  strictly  complied  with ;  and  that  while  such  representa- 
tives are  vested  with  large  discretion,  they  can  not  lawfully  with- 
draw property  when  it  has  been  exposed  for  sale  after  due  adver- 
tisement. There  is  a  close  resemblance  between  an  executor's  or 
administrator's  sale,  when  made  under  an  order  of  court.,  to  one 
made  under  an  execution  or  decree,  or  other  compulsory  process ; 
but  where  the  sale  is  made  under  a  power  contained  in  the  will, 
the  executor's  sale  more  nearly  resembles  that  of  an  individual  of- 
fering his  property  for  sale.  But  granting,  for  the  sake  of  the 
argument,  that  the  sale  in  question  rested  upon  the  same  footing 
with    judicial   sales,  we  find  that  it  has  been   determined   that 
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an  officer  of  court  has  a  right  to  withdraw  property,  even  when 
oflfered  for  sale  under  compulsory  process,  and  bids  have  been  re- 
ceived and  cried,  and  that  the  bidder  at  such  a  sale  acquires  no  right 
to  compel  the  officer  to  convey  the  property,  even  where  his  bid  is 
the  best  and  highest,  unless  the  property  is  knocked  oflF  to  him  or 
the  hammer  falls,  and  the  sale  is  thus  completed.     Mr.  Freeman 
in  his  work  on  Executions,  vol.  2,  §  288,  p.  1665,  says,  on  author- 
ity, "  Officers  charged  with  the  duty  of  conducting  chancery,  trus- 
tee, and  other  involuntary  sales  have  also  a  discretion  to  withdraw 
the  property  after  being  oflfered  for  sale."     In  the  case  of  Miller  v. 
Law,  10  Rich.  Eq.  (S.  C.)  320,  it  was  ruled  that  "  The  commissioner 
has  a  discretion,  subject  to  the  control  of  the  court,  to  withdraw 
land  from  sale  after  it  has  been  oflfered,  and  even  after  a  bid  has 
been  received  and  cried.     If  he  does  so,  the  highest  bidder  is  not 
entitled  to  a  conveyance,  there  being  no  contract  with  him."     It 
was  ruled  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Blossom  V,  Ry.  Co.,  3  Wall.  196,  that "  A  bidder  at  a  judicial  sale  at 
public  auction,  whose  bid  has  not  been  accepted,  .  .  can  not  insist, 
even  though  he  have  been  the  highest  and  best  bidder,  on  leave  to 
pay  the  amount  of  his  bid,  and  have  a  confirmation  of  the  sale  made 
to  him"    Mr.  Justice  Cliflford,  in  delivering  the  opinion  of  the  court 
in  that  case,  after  stating  the  rule  above  quoted  from  Story  on  the 
Law  of  Sales,  says :  "  The  same  rules  prevail  upon  a  sale  under  a 
common-law  process  as  in  other  cases  of  sales  at  public  auction." 
From  the  foregoing  authorities  it  seems  to  be  well  settled  that,  on 
principle  as  well  as  by  well-considered  adjudications,  the  officer  oflTer- 
ing  property  at  a  judical  sale,  except  where  his  discretion  is  controlled 
by  the  order  of  sale,  can  withdraw  the  property  oflfered  for  sale  be- 
fore the  same  is  knocked  oflf ;  and  that  a  bidder  at  judicial  sales  ac- 
quires no  right  to  compel  a  conveyance  of  the  property  oflfered,  until 
the  same  has  been  knocked  oflf  to  him.     See  also,  in  this  connection. 
Scales  V.  Chambers,  113  6a,  920.     It  would,  therefore,  seem  that 
even  if  the  rule  governing  judicial  sales  is  to  be  applied  to  the  sale 
by  the  executors  in  the  present  case,  they  had  the  right  to  withdraw 
the  property  oflfered  from  sale;  and  that  Tillman  by  reason  of  being 
the  highest  and  best  bidder  at  such  sale  acquired  no  right  to  com- 
pel a  conveyance  by  the  executors,  as  the  property  was  withdrawn 
before  the  same  was  knocked  oflf  to  him  by  the  auctioneer,  for  the 
reason  that  there  was  no  acceptance  of  his  oflfer,  and  no  contract 
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2.  But  it  is  contended  that  it  would  be  inequitable  for  the  ex- 
ecutors, after  having  advertised  the  land  and  after  having  sold  to 
petitioner  other  parcels,  to  withdraw  this  parcel  from  sale  when  he 
desired  it  to  complete  the  tracts  which  he  had  purchased ;  and  that 
to  aUow  the  executors  to  withdraw  the  land  from  sale  for  the  pur- 
pose of  carrying  out  a  private  sale  for  less  than  the  amount  of  pe- 
titioner's bid  is  against  public  policy.  The  reply  to  this  contention 
is  that  petitioner,  having  acquired  no  right  to  compel  a  conveyance 
to  him,  and  in  fact  having  acquired  no  right  at  all,  since  his  oflfer 
was  rejected,  is  a  stranger  to  that  transaction,  and  has  no  right  to* 
iaquire  into  the  motives  which  prompted  the  executors  to  with- 
draw the  property  from  sale ;  and  being  such,  he  can  not  make  the 
question  that  the  act  of  the  executors  was  against  public  policy. 
The  acts  of  the  executors  are  open  to  inquiry  only  to  the  creditors, 
heirs,  or  l^atees  of  the  deceased,  or  to  some  other  person  having  a 
beneficial  interest  in  the  estate  of  the  testator.  We  are  therefore 
of  opinion  that  the  trial  judge  did  not  err  in  sustaining  the  de- 
murrer and  dismissing  the  petition. 

Judgment  ajffi't'med.     All  the  Justices  concurring. 


SHEPPARD  V.  REESE,  admmistrator. 

1.  Where  a  pUintifF  in  an  action  for  breach  of  warranty  in  a  conveyance  of  land 
alleges  eviction  arising  from  the  fact  that  his  warrantor  had  conveyed  the 
premises  to  a  named  person,  he  can  not  maintain  such  allegation  by  proving 
that  the  warrantor  had  conveyed  the  land  to  some  one  else  ;  and  the  more 
especially  is  this  true  when  he  does  not  show  that  title  ever  in  fact  went  into 
such  third  person. 

2.  Where  a  conveyance  of  land  has  been  executed  to  secnre  a  note  given  by  the 
grantor  and  payable  to  the  grantee,  who  was  acting  in  the  transaction  as  the 
agent  of  a  third  person,  the  mere  indorsement  of  the  note  and  deed  by  the 
grantee  to  his  principal  will  not  operate  to  put  the  title  to  the  land  in  the 
principal,  so  as  to  enable  him,  under  the  provisions  of  §  5432  of  the  Civil  Code, 
to  make  a  quitclaim  conveyance  to  the  grantor  in  the  security  deed,  in  order 
to  have  the  land  levied  upon  under  an  execution  issued  on  a  judgment  ob- 
tained on  such  note  by  the  principal  against  the  grantor. 

3.  When,  by  way  of  equitable  cross-action  and  appropriate  allegations  a  defend- 
ant sets  up  that  a  deed  does  not  speak  the  real  truth  of  what  was  intended  by 
both  parties  should  be  inserted  therein,  it  is  competent  to  support  such  cross- 
action  by  parol  evidence,  and  it  is  erroneous  to  reject  relevant  evidence  of- 
fered for  this  purpose. 

Argued  November  22,  —  Decided  December  13, 1901. 
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Action  for  breach  of  warranty.  Before  Judge  Butt.  Marion 
superior  court.     January  4,  1901. 

Simeon  Blue  and  Shipp  <fe  Sheppard,  for  plaintiff  in  error. 
Lumpkin  &  Durikam  and  W.  D,  Crawfordy  contra. 

Fish,  J.  Daniel  F.  Farris  brought  his  action  against  John  A. 
Sheppard,  for  a  breach  of  covenant  of  warranty  contained  in  a  deed 
executed  June  23,  1890,  by  the  defendant  to  the  plaintiff,  to  lot 
176  in  the  3d  district  of  Marion  county.  Upon  the  trial  there  was 
a  verdict  finding  damages  for  the  plaintiff.  The  defendant  made  a 
motion  for  a  new  trial,  which  being  overruled,  he  excepted  and 
brought  the  case  here  for  review.  Pending  the  case  here,  Farris 
died,  and  E.  B.  Reese,  administrator  of  his  estate,  was  made  a  party 
as  defendant  in  error. 

1.  Plaintiff  in  his  petition  alleged  that,  at  the  time  the  deed  con- 
taining the  warranty  was  executed,  the  New  England  Mortgage  Se- 
curity Company  held  a  paramount  title  to  him,  executed  to  it  by 
the  defendant,  Sheppard,  as  security  for  a  debt,  and  that  afterwards 
the  land  was  levied  on  and  sold  under  an  execution  in  favor  of 
that  company,  issued  upon  a  judgment  based  on  such  debt,  and 
plaintiff  was,  in  consequence,  evicted.  Upon  the  trial  plaintiff  of- 
fered in  evidence  a  deed  from  J.  A.  Sheppard  to  J.  F.  F.  Brewster 
to  the  lot  of  land  176,  dated  January  25, 1888,  which  recited  that 
it  was  given  by  the  grantor  to  the  grantee  to  secure  the  payment 
of  a  note  for  S500  ;  also,  a  deed  from  the  New  England  Mortgage 
Security  Company,  conveying  the  same  land  to  J.  A.  Sheppard, 
dated  February  16,  1894,  the  deed  reciting  that  the  Mortgage  Se- 
curity Company  held  the  land  as  security  for  the  note  given  to 
Brewster,  and  that  the  deed  was  made  for  the  purpose  of  having 
the  land  levied  on  by  virtue  of  an  execution  in  favor  of  the  New 
England  Mortgage  Security  Company  against  J.  A.  Sheppard.  The 
defendant  objected  to  the  introduction  of  these  deeds,  upon  the 
ground  that  they  were  irrelevant  and  immaterial  The  objection 
was  overruled,  and  the  defendant  excepted.  This  ruling  is  com- 
plained of  in  the  motion  for  a  new  trial.  We  think  that  the  objec- 
tion was  well  taken,  and  that  the  deeds  should  have  been  excluded. 
As  we  have  seen,  the  all^tion  of  the  petition  was  that,  at  the  time 
the  defendant  conveyed  the  land  to  the  plaintiff,  the  New  England 
Mortgage  Security  Company  held  a  paramount  title,  under  which 
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the  plaintiff  was  evicted.     The  fact  that  the  defendant  had  con- 
veyed  the  land  to  Brewster  prior  to  the  date  of  the  deed  to  the 
plaintiff  did  not  tend  to  sustain  the  allegation  of  the  petition,  un- 
less the  proof  went  further  and  showed  that  the  Security  Company 
held  the  land  under  a  conveyance  from  Brewster.      There  is  no 
evidence  to  this  effect  in  the  record.      It  does  appear,  however, 
that  Brewster  indorsed  the  note  which  Sheppard  gave  him,  which 
was  secured  by  the  deed  from  Sheppard  to  him,  to  the  Security 
Company,  and  that  the  deed  from  the  Security  Company  to  Sheppard, 
which  was  objected  to,  was  executed  by  Brewster  as  president  of 
such  company ;  and  counsel  for  defendant  in  error  contend  that  as 
Brewster  would  be  estopped  from  setting  up  title  in  himself  as 
against  the  Security  Company,  such  estoppel  would  operate  as  a 
conveyance  to  it  of  his  title,  and  that  therefore  the  two  deeds  ob- 
jected to  were  admissible.     We  can  not  concede  the  soundness  of 
this  contention.     The  legal  title  remained  in  Brewster,  notwith- 
standing the  fact  that  he  may  have  been  estopped  from  setting  it 
up  in  himself  against  the  company,  by  reason  of  the  execution 
by  him,  as  president  of  the  company,  of  the  deed  to  Sheppard. 
Estoppel  does  not  convey  title.     As,  under  the  facts  above  stated, 
no  paramoimt  title  was  shown  in  the  Security  Company,  the  deed 
made  by  it  to  Sheppard,  for  the  purpose  of  having  the  land  levied 
on  and  sold  as  his  property,  was  inadmissible.     This  last-mentioned 
deed  was  evidently  intended  to  be  made  under  the  provisions  of  the 
CSvil  Code,  §  5432.     This  section  provides  that  where  a  deed  to 
secure  a  debt  has  been  executed  and  such  debt  has  been  reduced  to 
judgment  by  the  payee,  assignee,  or  holder  thereof,  "  the  holder  of 
the  l^al  title,"  or,  if  he  is  dead,  his  executor,  etc.,  shall,  without  or- 
der of  any  court,  make  and  execute  to  the  defendant  in  fi.  fa.,  or,  if 
he  be  dead,  to  his  executor,  etc.,  a  quitclaim  conveyance  to  the  prop- 
erty conveyed  in  the  security  deed,  and  file  and  have  the  same  re- 
corded in  the  clerk's  office,  and  thereupon  the  same  may  be  levied 
upon  and  sold  as  other  property  of  the  defendant,  and  the  proceeds 
shall  be  applied  to  the  payment  of  such  judgment.     As  Brewster, 
and  not  the  Mortgage  Security  Company,  was  "the  holder  of  the 
legal  title,"  the  deed  made  by  the  latter  to  Sheppard  was  not  in 
compliance  with  the  statute,  and  could  not  operate  to  convey  such 
legal  title  to  Sheppard  for  the  purpose  of  having  the  land  levied 
upon  and  sold  as  his  property  under  the  provisions  of  the  statute. 
Henry  v.  McAllister,  93  Oa.  671 ;  Van  Pelt  v.  Hurt,  97  Ga,  660. 
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2.  Further  complaint  is  made  in  the  motion  for  a  new  trial,  that 
the  court  erred  in  charging  the  jury  as  follows:  "It  is  insisted 
upon  the  part  of  the  plaintiff  in  this  case  that  Brewster  was  simply 
the  agent  of  the  New  England  Mortgage  Security  Company,  and  if 
that  is  true  and  he  was  the  agent  of  the  New  England  Mortgage 
Security  Company,  then,  gentlemen,  the  court  charges  you  that  title 
did  pass  upon  the  indorsement  over  to  the  New  England  Mortgage 
Security  Company  by  this  man  Brewster."  "  Now,  was  Brewster 
the  agent  of  this  company?  Then  if  he  was,  his  indorsement 
carried  this  title  and  would  enable  the  New  England  Mortgage  Se- 
curity Company  to  make  a  deed  back  to  Sheppard  and  [have  the 
same]  filed  and  recorded  in  the  clerk's  office  before  levy  was  made. 
If  that  is  true  and  under  and  by  virtue  of  that  fact  the  plaintiff  in 
this  case  [was]  evicted,  then  he  would  be  entitled  to  damages, 
whatever  you  see  fit  to  give  him  under  the  proof  in  the  case."  There 
is  only  a  general  assignment  of  error  upon  these  instructions ;  but 
we  must  consider  it  for  the  purpose  of  ascertaining  whether  or  not 
the  language  complained  of  states  a  correct  abstract  principle  of 
law,  and,  if  it  does  not,  the  record  will  be  examined  for  the  purpose 
of  ascertaining  whether  or  not  the  plaintiff  in  error  has  been  in- 
jured by  the  giving  of  the  instructions.  Anderson  v.  Southern 
By.  Co,,  107  Oa,  500.  We  think  it  clear  that  the  instructions  com- 
plained of  did  not  give  a  correct  and  accurate  statement  of  the  law, 
and  that  they  were  injurious  to  plaintiff  in  error.  If  Brewster,  in 
the  transaction,  was  acting  as  the  agent  of  the  New  England  Mort- 
gage Security  Company,  when  Sheppard  executed  to  him,  individ- 
ually, the  note  and  the  security  deed,  the  mere  indorsement  by  him 
to  the  company  of  the  note  secured  by  the  deed  would  not  operate 
to  put  the  legal  title  to  the  land  in  the  company,  nor  would  his  in- 
dorsement of  both  the  note  and  the  deed  to  the  company  have  this 
effect,  but  the  l^al  title  would  still  remain  in  Brewster.  Henry 
V.  McAllister,  Van  Pelt  v.  Hurt,  supra.  This  being  true,  the  mort- 
gage security  company  could  not,  under  the  provisions  of  the  Civil 
Code  above  stated,  convey  the  land  to  Sheppard  for  the  purpose  of 
having  it  levied  upon  and  sold. 

3.  Sheppard,  the  defendant  in  the  court  below,  filed  thOTein  his 
equitable  cross-action,  in  which  he  alleged  that  he  conveyed  to  the 
plaintiff,  Farris,  the  lot  of  land  176  in  consideration  of  a  convey- 
ance by  Farris  to  him  of  certain  parcels  of  land  in  the  town  of 
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Buena  Vista,  and  that,  at  the  time  of  the  execution  of  the  deeds  in 
pursuance  of  such  agreement,  Farris  knew  that  Sheppard  had  con- 
veyed lot  176  to  Brewster  to  secure  the  note  given  by  Sheppauxl  to 
Brewster,  and  that  the  understanding,  at  the  time  of  the  execution 
of  the  conveyance  by  Sheppard  to  Farris,  was  that  the  latter  should 
receive  and  accept  the  land  subject  to  the  incumbrance  of  the  se- 
curity deed,  the  amount  of  which  incumbrance  represented  the  dif- 
ference between  the  values  of  the  lands  so  exchanged,  and  that  in 
drafting  the  deed  from  Sheppard  to  Farris  this  condition  was  omit- 
ted therefrom  by  accident  and  mistake  of  the  parties ;  and  in  such 
cross-action  the  defendant  prayed  that  the  deed  from  himself  to  the 
plaintiff  be  reformed  so  as  to  express  the  true  contract  between 
them.  Upon  the  trial  the  defendant  offered  to  prove  by  a  witness 
that  Farris  had  admitted  that  the  trade  between  him  and  the  de- 
fendant was  that  Farris  was  to  assume  and  pay  off  such  incum- 
brance. The  defendant  himself  offered  to  testify  that  such  was  the 
contract  and  understanding,  and  that  the  same,  by  accident  and 
mistake,  was  omitted  from  the  deed  by  the  scrivener.  This  evidence 
was  excluded  by  the  court,  and  error  is  assigned  upon  such  rulings 
in  the  motion  for  a  new  trial.  The  evidence  was  clearly  relevant 
in  support  of  the  allegations  of  the  cross-action.  It  was  not  offered 
for  the  purpose  of  contradicting  or  varying  the  terms  of  the  deed, 
but  for  the  purpose  of  reforming  it,  and,  if  the  all^ations  of  the 
equitable  cross-action  were  true,  the  defendant  had  the  right  to 
have  the  deed  so  reformed  that  it  would  contain  the  matter  omit- 
ted therefrom  by  accident  and  mistake  of  the  parties. 

We  have  dealt  with  all  of  the  questions  made  in  the  bill  of  ex- 
ceptions. Other  questions  which  might  have  been  made  therein, 
some  of  which  were  argued  here,  are  not  properly  before  us  for  de- 
cision. Judgment  reversed.     All  the  Justices  concurring. 


White,  administrator,  v,  Georgia  Home   Insurance  Company. 

Fish,  J.  Where  upon  an  equitable  petition  brought  by  an  administrator,  for 
marshaling  the  assets  of  the  estate  and  for  direction,  etc.,  a  decree  was  ren- 
dered directing  him  to  pay  into  court  a  given  sum  of  money  to  be  distributed 
by  the  clerk  to  two  named  parties  "  in  proportion  to  the  sums  contributed  by 
each  to  the  payment  of  dower  and  year's  support  and  the  accrued  interest 
thereon,  and  in  default  of  the  payment  of  said  sum  by  the  said  [administra^ 
tor],  the  said  [two  parties  named]  may  separately  or  jointly  proceed  to  collect 
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the  same  from  the  said  [administrator]  by  suit  at  law/^  a  petition  bropgfatby 
one  of  such  parties  against  the  administrator,  to  recover  plaintiff  ^s  pro  rata 
share  of  the  fund  so  directed  to  be  paid  into  court,  was  not  demurrable  upon 
the  ground  that  it  speared  from  such  petition  that  the  plaintiff  therein  had, 
prior  to  the  commencement  of  (he  proceeding  in  which  the  decree  was  entered, 
obtained  judgment  against  the  administrator  on  the  debt  upon  which  plain- 
tiff ^s  pro  rata  part  of  the  fund  was  to  be  paid  under  the  terms  of  the  decree. 
Even  if  such  an  action  could  not  otherwise  have  been  brought,  the  decree  ex- 
pressly authorized  it.        Judgment  c^fflrmed.     All  the  Justices  concurring. 

Argued  Korember  23,  —  I>ecided  December  13, 1901. 

Equitable  petition.     Before   Judge   Butt.     Muscogee   superior 
court.     June  13,  1901. 

Hatcher  &  Carson^  for  plaintiff  in  error. 
McNeill  &  Levy  and  Charlton  E,  Battle^  contra. 


White,  administrator,  v.  Hunt,  guardian. 

Fish,  J.    This  case,  upon  its  facts,  is  controlled  by  the  decision  in  WhUe  t. 
Georgia  Home  Insurance  Company,  this  day  rendered. 

Judgment  canned.    All  t?ie  Justices  concurring. 

Argued  Norember  23,— Decided  December  IS,  1901. 

Equitable  petition.      Before  Judge  Butt.      Muscogee  supmor 
court.     June  13,  1901. 

Hatcher  &  Carson,  for  plaintiff  in  error. 
Charlton  E.  Battle,  contra. 


Commercial  Guano  Company  r.  Neather. 

M^  4]«i         Fish,  J.     1.  If  no  error  be  committed  in  admitting  or  rejecting  evidence,  and 
/i26  ^&ji\  the  verdict  rendered  is,  under  the  law,  demanded  by  the  evidence,  it  is  erro- 

neous to  grant  a  new  trial ;  and  this  is  so  whether  the  instructions  to  the  jury 
are  or  are  not  free  from  error.  There  was,  in  the  present  case,  no  error  of 
the  nature  first  above  indicated. 
2.  Working  in  close  proximity  to  a  laige,  heavy,  metallic  shaft  revolving  at  an 
exceedingly  rapid  rate  of  speed  is  so  obviously  attended  with  danger  that 
the  same  should  be  apparent  to  any  adult  of  ordinary  common  sense,  in  the 
least  degree  familiar  with  the  operation  of  machinery  of  this  kind  ;  and  it  is 
not,  in  such  a  case,  incumbent  upon  an  employer  to  give  to  an  employee  of 
the  description  above  indicated  any  warning  of  the  existence  of  such  danger. 
8ee  McDaniel  v.  Acme  Brewing  Co.,  113  Go.  80,  and  cases  there  cited. 
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3.  Applying  the  foregoing  rules  to  the  evidence  in  the  record,  the  trial  judge 
erred  in  granting  the  plaintiff  a  new  trial. 

Judgment  reversed.    All  the  Justices  concurring. 

Argued  Karember  23,  —  Decided  December  13, 1901. 

Action  for  damages.     Before  Judge  Butt.     Muscogee  superior 
court.     July  13,  1901. 

Little  &  Battle,  for  plaintiff  in  error. 
Hatcher  &  Carson,  contra. 


FOWLER,  administrator,  v.  BANK  OF  AMERICUS. 

Inasmuch  as  a  judgment  in  rem,  founded  on  the  foreclosure  of  a  mortgage,  does 
not  become  dormant,  such  a  judgment  needs  no  revival,  and  a  proceeding  for 
this  purpose  is  useless  and  unnecessary. 

Sabmitted  NoTember  23,  —  Decided  December  13, 1901. 

Scire  facias  to  revive  judgment.  Before  Judge  Butt.  Taylor 
superior  court.     April  1,  1901. 

K  S,  Foy  and  J,  B.  Fowler,  for  plaintiff  in  error. 

Fish,  J.  The  Bank  of  Americus  sought,  by  scire  facias  against 
J.  B.  Fowler,  administrator  of  the  estate  of  B.  C.  Williford,  to  re- 
vive a  judgment  foreclosing  a  mortgage.  It  was  alleged  in  the 
bank's  petition  that  Williford,  on  April  8,  1884,  executed  to  the 
bank  a  mortgage  on  certain  described  realty  situated  in  Taylor 
county,  to  secure  a  debt  of  a  given  amoimt  to  become  due  October 
1,  1884;  that  at  the  August  term,  1886,  of  the  superior  court  of 
Taylor  county,  a  judgment  of  foreclosure  was  rendered,  and  a  fi.  fa. 
issued  thereon  September  3 ;  that  Williford  subsequently  died,  and 
Fowler  was  appointed  administrator  upon  his  estate.  The  defend- 
ant, by  a  demurrer  to  the  plaintiffs  petition,  made  the  point  that 
a  judgment  foreclosing  a  mortgage  does  not  become  dormant. 
The  court  overruled  the  demurrer,  and  the  defendant  excepted.  We 
think  the  demurrer  should  have  been  sustained  and  the  petition 
dismissed.  It  was  held,  as  early  as  Butt  v.  Maddox,  7  Ga.  495, 
that  judgments  on  the  foreclosure  of  mortgages  are  not  within  the 
dormimt-judgment  act,  and  this  ruling  has  been  consistently  fol- 
lowed. This  is  so  because  such  a  judgment  creates  no  lien.  The 
lien  of  a  mortgage  arises  by  the  contract  of  the  parties  in  executing 
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the  same ;  and  the  judgment  of  foreclosure,  the  execution  issued 
thereon,  and  the  levy  do  not  aid  the  lien,  but  only  the  enforcement 
of  the  same.  The  judgment  of  foreclosure  is  merely  an  order  au* 
thorizing  the  sale  of  the  specific  property  mentioned  in  the  mort- 
gage, in  satisfaction  of  the  lien  therein  created,  and,  consequently, 
does  not,  like  an  ordinary  judgment  from  which  a  lien  arises,  be* 
come  dormant  under  the  statute  declaring  that  ordinary  judgments 
shall  become  dormant  under  certain  conditions.  In  tliis  connec- 
tion see  Wall  v.  Jones,  62  Oa,  728;  Stiles  v.  Elliott,  68  6a.  83. 
As  the  judgment  was  not  dormant,  but  still  alive,  and  as  a  scire 
facias  can  only  be  issued  to  revive  a  dormant  judgment,  there 
was  no  cause  of  action  set  out  in  the  petition,  and  the  proceeding 
instituted  by  the  bank  was  useless  and  unnecessary. 

JudgTTient  reversed.     All  the  Jvstices  concurring. 


FREEBLE  v.  GRAVES  et  al. 

Claims  of  non-resident  witnesses  for  the  State  can  be  lawfully  paid  only  when 
such  claims,  both  for  attendance  and  the  number  of  miles  traveled,  are 
verified  by  the  witness  on  the  subpoena,  and  such  attendance  and  mileage 
certified  by  the  solicitor-general ;  hence  a  certificate  made  by  the  solicitor  that 
he  certifies  to  the  attendance  of  his  own  knowledge,  and  to  the  mileage  an  the 
affidavit  cftke  witness,  is  not  sufficient  to  compel  payment  of  the  claim.  A 
certificate  in  the  words  used,  as  to  the  mileage,  makes  the  correctness  of  that 
claim  rest  alone  on  the  affidavit  of  the  witness.  The  law  requires  not  only 
the  affidavit  of  the  witness  as  to  his  attendance  and  mileage,  but  the  correct- 
ness of  the  claim  for  mileage  as  well  as  attendance  to  be  certified  by  the  proee- 
cuting  officer. 

Submitted  Deoembor  2,  —  Decided  December  13.  1901. 

Petition  for  mandamus.  Before  Judge  Holden.  Hancock  supe- 
rior court.     October  8,  1901. 

F.  Z.  Little  and  B.  H.  Lewis,  for  plaintiff. 
W.  H.  Burwell,  for  defendants. 

Little,  J.  A,*  G.  Freeble  presented  a  petition  to  the  judge  of 
the  superior  court  of  Hancock  coimty,  praying  for  a  mandamus 
absolute  against  Graves  et  al.,  as  the  board  of  commissioners  of 
roads  and  revenues  of  Hancock  county.  It  appears  that  the  peti- 
tioner is  a  resident  of  the  State  of  Ohio,  and  that  in  July,  1901,  a 
subpoena  was  issued  by  the  clerk  of  the  superior  court  of  Hancock 
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county  and  the  solicitor-general  of  the  Northern  circuit,  representing 
the  State  of  Greorgia,  commanding  the  petitioner  to  appear  as  a  wit- 
ness at  the  August  term  of  said  court,  te  be  sworn  as  a  witness  for  the 
State  in  the  case  of  the  State  v.  Lamar,  charged  with  embezzlement ; 
that  he  appeared  at  the  August  term  of  the  court  and  attended  four 
days,  and  claims  $8.00  for  attendance,  and  S63.40  mileage,  as  being 
actual  traveling  expenses,  and  presented  his  bill,  together  with  his 
subpoena,  to  the  county  commissioners,  who  refused  to  pay  the  same. 
It  was  for  the  purpose  of  enforcing  such  payment  that  the  petition 
was  filed.     A  rule  nisi  was  issued,  and  on  the  hearing,  the  facts  not 
being  contested,  the  judge  of  the  superior  court  refused  the  man- 
damus absolute,  and  to  the  order  so  refusing  the  petitioner  excepted. 
As  a  defense  to  the  petitioner's  claim  the  county  commissioners 
contend  that,  as  the  petitioner  was  a  resident  of  the  State  of  Ohio, 
compulsory  process  to  enforce  his  attendance  as  a  witness  in  Han- 
cock county  is  not  provided  by  the  law,  and,  inasmuch  as  he  was 
not  served  with  the  subpoena  while  in  this  State,  but  received  it  by 
mail  in  the  State  of  Ohio,  and  voluntarily  attended,  that  he  is  not 
entitled  to  the  per  diem  and  mileage  allowed  to  a  non-resident  wit- 
ness for  the  State,  when  duly  summoned  to  appear  under  the  statute. 
The  contrary  of  the  proposition  is  claimed  by  the  petitioner.    With- 
out r^ard  to  the  merits  of  the  case  presented,  we  are  compelled  to 
affirm  the  judgment  rendered  by  the  trial  judge,  because  the  peti- 
tioner in  this  instance  has  not  made  a  prima  facie  case  entitling 
him  to  be  paid.     The  Penal  Code,  §  1 1 14,  provides  that  no  subpoena 
for  a  non-resident  witness  for  the  State  shall  be  issued  unless  signed 
by  the  clerk  of  the  court  and  the  solicitor-general  of  the  circuit. 
This  was  done  in  the  present  case,  and  the  subpoena  appears  to  be 
r!^[ular  and  in  conformity  with  the  law.     It  is  further  provided,  in 
section  1115,  that  a  witness  for  the  State  attending  in  a  different 
county  from  that  of  his  residence  shall  receive  two  dollars  per  day 
during  his  attendance,  and  his  actual  traveling  expenses,  not  to 
exceed  four  cents  per  mile  in  going  and  returning.    And  by  section 
1116  it  is  provided  that  the  claim  shall  be  verified  by  the  witness 
on  the  subpoena,  and  that  he  shall  distinctly  state  the  days  of  the 
month  of  the  attendance,  and  the  number  of  miles  traveled,  and 
the  attendance  and  mileage  shall  be  certified  by  the  solicitor-general 
after  the  case  has  been  tried  or  disposed  of.     Substantially  all  these 
requirements  were  complied  with,  except  there  was  no  legal  certifi- 
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cate  by  the  solicitor-general  of  the  mileage  claimed  in  this  case  hj 
the  witness.  The  certificate  made  by  the  solicitor-general  is  in 
these  words:  "I  certify  to  the  attendance  of  A.  G.  Freeble  on  the 
attached  subpoena,  August  5th,  6th,  and  7th,  1901,  of  my  own 
knowledge,  and  to  the  mileage  on  the  affidavit  of  the  witness 
within.  This  August  10th,  1901.  [Signed]  David  W.  Meadow,, 
solicitor-general." 

It  will  be  noted  that,  under  the  statute,  payment  out  of  the 
county  funds  is  not  required  to  be  made  to  the  witness,  unless,  in 
addition  to  his  verification  of  the  days  of  the  month  of  the  attend- 
ance and  the  number  of  miles  traveled,  the  attendance  and  mileage 
shall  be  certified  by  the  solicitor-general.  The  plain  meaning  of 
this  statute  is,  that  the  witness  is  not  entitled  to  payment  of  his 
mileage  on  his  own  verification,  but  that  he  is  entitled  to  receive 
his  mileage  only  when  such  mileage  has  likewise  been  certified  by 
the  solicitor-general.  It  may  be  replied  that  the  solicitor-general 
does  not  know,  and  has  no  means  of  ascertaining  the  fact.  Of 
course  the  contemplation  of  the  law  is,  that  the  actual  traveling 
expenses  of  such  witness  shall  be  paid  by  ascertaining  the  distance 
traveled  by  the  nearest  practicable  route  between  his  place  of  resi- 
dence and  the  county  where  the  case  stood  for  trial.  The  witness 
himself,  by  traveling  over  this  route,  could  not,  without  great  diffi- 
culty, actually  ascertain  for  himself  the  number  of  miles  which  he 
had  traveled.  Necessarily  he  would  have  to  rely  upon  information 
obtained  from  maps,  railroad  schedules,  or  other  sources  sufficiently 
satisfactory  to  him  to  verify  the  bill  which  he  presents ;  and  our 
view  is,  that  the  law  requires  the  solicitor-general  to  sufficiently^ 
satisfy  himself  to  be  able  to  certify  to  the  mileage  claimed  by  the 
witness,  in  addition  to  the  affidavit  of  the  witness.  In  the  present 
case,  while  the  solicitor-genei-al  certified  of  his  own  knowledge  to- 
the  days  of  attendance  of  the  witness,  in  terms  he  certified  to  the 
mileage  claimed  by  the  witness  on  the  affidavit  of  the  witness;  and 
if  this  bill  should  be  paid  on  this  certificate,  its  correctness  would 
be  determined  alone  on  the  verification  made  by  the  witness,  be- 
cause the  solicitor-general  expressly  bases  the  certificate  on  that 
affidavit.  This,  we  think,  is  not  such  a  compliance  with  the  statute 
as  entitled  petitioner  to  be  paid  his  mileage  out  of  the  county  funds 
of  Hancock  county.  This  statute  is  to  be  construed  strictly ;  and 
inasmuch  as  it  seems  that  it  was  the  purpose  of  the  lawmakers  to 
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declare  that  claims  of  this  nature  against  the  county  should  only 
be  paid  when  the  correctness  of  the  item  was  certified  to  by  the 
soUdtor-general,  in  addition  to  the  verification  of  the  bill  by  the 
witness,  the  petitioner  was  not  entitled  to  mandamus  absolute, 
without  regard  to  the  legal  question  involved.  The  judgment  of 
the  trial  judge  must  therefore  be 

Affirmed,     All  the  Justices  concurririg. 


TURNER  r.  THE  STATK 

1.  A  peTBon  accused  of  a  misdemeanor  in  the  city  court  of  Griffin  has  no  riglit, 
under  the  constitution  of  this  State  or  under  the  act  creating  that  court,  to 
demand  indictment  by  the  grand  jury  in  the  superior  court. 

2.  Where  in  empaneling  a  jury  in  a  criminal  case  a  principal  challenge  for  cause 
is  made  by  the  accused  to  certain  named  jurors,  the  question  thus  raised  has 
always  been  one  for  determination  by  the  trial  judge,  and  he  does  not,  as  un- 
der our  practice  in  the  case  of  a  challenge  to  the  favor,  stand  In  the  place  of 
the  common-law  triors.  His  decision  is,  therefore,  not  final,  but,  on  questions 
of  law,  is  subject  to  review  by  this  court. 

3.  Where  such  principal  challenge  was  made  on  the  ground  that  the  challenged 
jurors  had  served  on  the  jury  which  convicted  another  person  charged  with 
the  same  offense  in  a  case  involving  the  same  transaction,  and  nothing  was 
shown  the  court  to  indicate  that  the  two  cases  in  fact  involved  the  same  trans- 
action, depended  upon  the  same  evidence,  orwereinany  way  connected  with 
each  other,  there  was  no  error  in  overruling  the  challenge  and  refusing  to  set 
aside  the  jurors  when  they  had  qualified  themselves  by  their  answers  to  the 
questions  usually  propounded. 

4.  There  is  no  error  in  permitting  a  witness  to  te^ify  that  he  **  tried  "  to  do  a 
certain  thing,  when  his  diligence  In  so  doing  is  not  in  issue  and  the  extent  of 
his  endeavors  may  be  ascertained  by  the  objecting  party  by  cross-examina- 
tion of  the  witness. 

6.  The  evidence  was  sufficient  to  authorize  the  verdict. 

Argued  October  21,—  Decided  December  19, 1901. 

Accusation  of  misdemeanor.  Before  Judge  Hammond.  City 
court  of  Griffin.     July  5,  1901. 

T,  E,  Patterson  and  T.  W.  Thurman,  for  plaintiff  in  error. 
0.  If,  P.  Slaton,  solicitor,  and  F,  D,  Disniuke,  contra. 

Simmons,  C.  J.  1.  Turner  was  accused,  in  the  city  court  of 
Griffin,  of  the  offense  of  gaming.  He  filed  a  demand  for  indict- 
ment, and  objected  to  being  tried  on  an  accusation  without  indict- 
ment   His  demand  was  overruled  by  the  court,  and  he  complained 
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of  this  ruling  in  his  bill  of  exceptions  to  this  court.  In  the  act  es- 
tablishing the  city  court  of  Griffin  (Acts  1897,  p.  467,  sec.  22)  it 
is  enacted  **  that  defendants  in  criminal  cases  in  the  city  court  of 
Griffin  may  be  tried  upon  written  accusation  .  .  signed  by  the 
prosecutor  or  by  the  prosecuting  officer  of  the  said  city  court."  In 
Gordon  v.  State,  102  Ga,  673,  this  court  held:  "The  constitution 
of  this  State  does  not  guarantee  the  right  to  demand  indictment  by 
the  grand  jury  in  misdemeanor  cases;  and  it  therefore  follows  that 
an  act  providing  that  the  accused,  in  cases  falling  within  the  ju- 
risdiction of  a  designated  city  court,  shall  not  have  the  right  to  de- 
mand indictment,  is  valid  and  constitutional."  If  in  the  present 
case  the  plaintiff  in  error  had  no  constitutional  right  to  demand  an 
indictment,  his  rights  in  that  regard  must  be  determined  by  the  act 
establishing  the  court  in  which  he  was  tried.  While  that  act  does 
not,  like  the  one  considered  in  Gordon's  case,  expressly  provide 
that  the  accused  shall  not  have  the  right  to  demand  indictment  by 
the  grand  jury,  it  does  provide  that  he  may  be  tried  upon  an  accu- 
sation, and  it  fails  to  give  him  any  right  to  an  indictment.  No 
such  right  is  given  him  either  by  the  constitution  or  by  statute. 
The  ruling  in  Gordon's  case  is,  therefore,  controlling  in  this,  and 
fully  sustains  the  action  of  the  trial  judge  in  overruling  the  demand 
of  the  accused  for  indictment  by  the  grand  jury. 

2.  Exception  is  also  taken  to  the  overruling  of  a  challenge  made 
by  the  accused  to  the*  poll  of  three  named  jurors  who  were  upon 
the  panel  put  upon  the  accused  and  among  the  jurors  who  tried 
him.  Taking  together  the  recitals  in  the  bill  of  exceptions  and 
the  motion  for  new  trial,  it  appears  that  each  of  these  jurors,  upon 
being  put  upon  his  voir  dire,  was  asked  if  he  had  not  been  on  the 
jury  that  tried  and  convicted  M.  L.  Pryor  and  W.  M.  Beeks  of  the 
same  charge  at  a  previous  term  of  the  court,  and  that  each  answered 
in  the  affirmative.  "  Whereupon  defendant  challenged  the  poll  of 
said  jurors,  and  moved  the  court  to  set  them  aside  for  cause,"  upon 
the  ground  that  they  had  been  on  the  jury  "that  tried  the  cases  of 
The  State  vs,  M.  L.  Pryor  and  W.  M.  Beeks,  which  involved  the 
same  transaction  as  this  case ; "  "  and  asked  that  they  be  set  aside 
and  their  places  filled."  This  the  court  refused  to  do,  as  the  jurors 
had  each  qualified  by  his  answers  to  the  usual  questions  propounded 
upon  voir  dire. 

In  dealing  with  this  exception  we  are  first  confronted  by  nu- 
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merous  decisions  of  this  court  to  the  effect  that  where  a  challenge 
to  the  poll  is  made  to  certain  jurors  and  they  are  put  upon  the 
judge  as  trior,  his  decision  is  final  and  can  not  be  reviewed  by  this 
court.  Under  the  common-law  practice,  challenges  for  cause  were 
divided  into  two  classes :  principal  challenges  or  challenges  for 
principal  cause,  and  challenges  to  the  favor.  The  principal  chal- 
lenge showed  a  cause  which,  positively  or  by  necessary  legal  im- 
plication, disqualified  the  juror  from  sitting  in  the  case.  The  chal- 
lenge to  the  favor  was  grounded  on  circumstances  raising  a  sus- 
picion of  the  existence  of  actual  bias  in  the  mind  of  the  juror  for 
or  against  a  party.  Thomp.  &  Mer.  Jur.  §§  152,  175;  1  Thomp. 
Trials,  §  40 ;  12  Enc.  PI.  &  Pr.  429.  "  At  common  law  a  challenge 
for  principal  cause  was  tried  by  the  court  on  the  testimony  of  the 
juror,  to  the  exclusion  of  other  evidence,  and  if  found  true  the  juror 
was  incompetent  per  se.  If  the  challenge  was  to  the  favor,  as  for 
undue  influence  and  prejudice,  the  challenge  was  tried  by  two  triors 
under  the  direction  of  the  court,  on  testimony  other  than  that  of 
the  juror ;  and  where  the  common-law  practice  prevails,  substantially 
the  same  distinction  is  preserved."  12  Enc.  PI.  &  Pr.  468.  Thus, 
while  it  is  usual  now  to  admit  other  evidence  than  that  of  the  juror 
himself,  the  trial  of  a  principal  challenge  is,  in  other  respects,  sub- 
stantially as  it  has  always  been.  The  court  still  decides  the  ques- 
tion, which  is  principally  a  question  of  law,  and  its  decision  is  sub- 
ject to  review.  In  case  of  a  challenge  to  the  favor,  the  decision  of 
the  triors  under  the  common-law  practice,  being  essentially  the 
determination  of  a  question  of  fact,  was  considered  final  and  con- 
clusive. Thomp.  &  Mer.  Jur.  §  237;  1  Thomp.  Trials,  §  99;  12 
Enc.  PL  &  Pr.  472.  Under  our  system,  where  the  court  is  sub- 
stituted for  the  triors  to  decide  challenges  to  the  favor  {Reid  v. 
State,  20  Oa.  688),  the  court's  decision  as  to  such  a  challenge  is  on  a 
footing  with  that  of  the  triors,  and  is  final  and  conclusive.  Thomp. 
&  Mer.  Jur.  §§  238,  249  et  seq. ;  1  Thomp.  Trials,  §  100 ;  12  Enc. 
PI.  &  Pr.  470.  "  The  decision  of  the  judge,  as  trior,  can  no  more  be 
made  a  ground  of  error  before  this  court  than  the  verdict  of  triors 
could  have  been."  Galloway  v.  State,  25  Oa,  596.  See  also  Li- 
cett  V.  State,  23  Oa,  57  ;  NesUt  v.  State,  43  Oa,  248;  Dumas  v. 
StaU,  63  Ga,  600;  Williams  v.  State,  69  Ga,  12  (9),  29  ;  Simmons 
V.  State,  73  Ga,  609;  Fogarty  v.  State,  80  Ga,  450  (8),  459; 
Vann  v.  State,  83  Ga,  41  (15),  and  cases  cited.     The  same  reason 
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bj  no  means  obtains  in  case  of  a  principal  challenge ;  for  there  the 
court  determines  what  has  always  been  within  its  province  and 
what  is  generally  a  question  of  law.  In  several  of  the  cases  just 
above  cited  no  allusion  is  made  to  this  distinction,  but  in  every 
such  case  the  challenge  seems  to  have  been  to  the  favor  and  the 
decision  of  the  case  therefore  right. 

A  challenge  should  be  so  made  as  to  show  clearly  whether  it  is 
a  challenge  to  the  favor  or  for  principal  cause.  If  the  party  elect 
to  make  a  challenge  to  the  favor,  the  decision  therein  is  final,  even 
though  the  evidence  show  facts  which  would  have  supported  a 
principal  challenge.  Thomp.  &  Mer.  Jur.  §  205.  And  it  is  not 
error  for  the  court  to  overrule  a  principal  challenge  when  the  facts 
shown  constitute  a  good  basis  for  a  challenge  to  the  favor  but  not 
for  the  challenge  which  the  party  has  elected  to  make, — a  princi- 
pal challenge.  In  the  present  case  the  jurors  were  not  put  upon 
the  judge  as  a  trior  of  a  challenge  to  the  favor,  but  he  was  asked  to 
set  them  aside  for  cause,  on  the  ground  that  their  answers  on  their 
voir  dire  had  shown  that  they  were  disqualified  to  try  the  case. 
Thus  the  accused  followed  the  course  prescribed  by  our  code  for 
making  principal  challenges,  and  he  introduced  no  further  evidence, 
but  relied  entirely  upon  the  facts  which  had  already  been  elicited 
from  the  jurors  themselves.  We  must  therefore  treat  the  challenge 
as  having  been  for  principal  cause.  The  decision  of  the  court  on 
such  a  challenge  is,  under  what  we  think  the  great  weight  of 
authority,  subject  to  review  before  this  court  on  questions  of  law. 
See,  in  addition  to  the  authorities  cited  above,  Thomp.  &  Mer.  Jur. 
§  232,  and  Ex  parte  Vermilyea,  6  Cow.  555. 

3.  We  think,  however,  that  there  was  no  error  in  the  ruling  com- 
plained of  in  the  present  case.  The  challenge  was  made  for  princi- 
pal cause,  on  the  ground  that  these  jurors  had  served  on  a  jury 
which  had  convicted  Pryor  and  Beeks  on  a  charge  of  gaming,  and 
that  those  cases  involved  the  same  transaction  as  this.  The  answers 
of  the  jurors  had  substantiated  the  stated  grounds  of  challenge  in  so 
far  as  to  show  that  these  jurors  had  served  on  the  jury  which  con- 
victed Pryor  and  Beeks  at  a  previous  term  of  the  same  court  on  a 
charge  of  gaming;  but  these  answers  did  not  show  that  the  cases 
related  to  or  involved  the  same  transaction  or  evidence.  That  the 
evidence  subsequently  adduced  on  the  trial  of  the  case  on  the  mer- 
its showed  that  the  accused  was  charged  with  playing  cards  with 
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Pry  or  and  Beeks  can  make  no  difference ;  for  the  ruling  of  the  judge 
must  be  considered  in  the  light  of  such  facts  only  as  were  shown  up  to 
that  time.  With  regard  to  those  facts  his  ruling  was  made,  aud 
with  r^aid  to  them  must  it  be  reviewed.  The  present  plaintiff  in 
error  was  accused  of  gaming.  The  accusation  was  not  joint,  but  was 
against  Turner  only.  It  did  not  show  with  whom  he  was  accused 
of  having  "  played  and  bet,"  nor  did  it  name  any  person  other  than 
the  accused.  The  challenge  made  was  based  entirely  upon  the  an- 
swers of  the  challenged  jurors,  and  those  answers  did  not  show 
that  the  cases  against  Pryor  and  Beeks  and  against  the  accused  in- 
involved  the  same  transaction,  or  depended  upon  the  same  evi- 
dence, or  were  otherwise  connected  in  any  way  with  each  other.  As 
to  thi3  very  material  matter  the  challenge  was,  therefore,  whoDy 
unsupported  and  was  properly  overruled  by  the  trial  judge. 

4.  The  motion  for  new  trial  also  assigns  error  on  the  admission 
of  the  testimony  of  the  sheriff  of  the  county,  that  for  some  time  he 
had  tried  to  find  the  accused  and  had  finally  located  him  at  an- 
other place.  This  evidence  was  jDbjected  to  by  the  accused  "  on 
the  ground  that  it  was  a  conclusion  and  not  competent  for  a  wit- 
ness to  say  he  tried  to  do  anything,  but  should  state  what  he  did 
and  let  the  jury  decide."  The  sheriff  had  just  before  testified  that 
when  the  case  against  the  accused  was  first  called,  his  bond  was 
forfeited  and  new  warrants  issued  for  him,  and  that  the  accused 
was  arrested  at  another  place  and  brought  back  to  GriflSn.  This 
evidence  seems  to  have  been  introduced  to  show,  as  a  circumstance 
tending  to  show  the  guilt  of  the  accused,  that  he  had  fled  from 
GriflBn.  The  diligence  of  the  sheriff  in  searching  for  him  was  not 
an  issue  in  the  case,  and  the  accused  had  the  right,  by  cross-exam- 
ination, to  ascertain  just  what  efforts  were  made  by  the  officer. 
Under  such  circumstances  we  find  no  error  in  the  action  of  the 
trial  judge  in  overruling  the  objections  made  to  the  admission  of 
this  evidence. 

5.  The  evidence  was  amply  sufficient  to  warrant  the  verdict,  and 
the  trial  judge  committed  no  error  in  overruling  the  motion  for 
new  trial 

Judgment  affirmed.  All  the  Justices  concurring^  except  Little,  e/"., 
absent. 
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^^  JOHNSON  V.  MAYOR  AND  COUNCIL  OF  MACON. 

1.  A  municipal  tax  ordinance  for  a  particular  year,  which  is  plainly  and  une- 
quiTocally  broad  enough  in  its  terms  to  cover  given  occupations,  is  not  ren- 
dered inoperative  as  to  persons  carrying  on  the  same  because  the  legislative 
municipal  body,  whether  composed  of  thesameor  different  members,  adopted 
an  amendment  to  the  ordinance  so  as  to  expressly  include  such  occupations 
by  name.  This  latter  action  would  not  bind  the  courts  to  hold  that  the  orig- 
inal ordinance  was  not  intended  to  apply  to  these  occupations. 

2.  Under  the  charter  of  the  City  of  Macon  its  municipal  authorities  have  the 
power  to  impose  a  license  tax  on  all  vehicles  used  for  business  purposes, 
whether  such  vehicles  are  used  by  common  carriers  in  transporting  freight  or 
passengers  for  pay,  or  are  simply  used  by  merchants  for  the  purpose  of  de- 
livering goods  to  their  customers. 

8.  While  the  municipal  authorities  of  the  City  of  Macon  can  not  enforce  the  col- 
lection of  a  license  tax  by  imprisonment,  nor  punish  a  person  for  his  mere 
failure  to  pay  the  same,  they  have  the  power  to  pass  and  enforce  an  ordinance 
making  it  an  offense  to  do  business  in  the  city  without  procuring  the  license 
or  licenses  required  by  a  valid  municipal  ordinance. 

Argued  Korember  18,  —Decided  December  19, 1901. 

Certiorari.  Before  Judge  Feffon.  Bibb  superior  court  August 
5,  1901. 

Ouerry  &  Hall,  for  plaintiff  in  error. 
Minter  Wimberly,  contra. 

Fish,  J.  Johnson,  the  plaintiff  in  error,  was  tried  in  the  re* 
corder*s  court  of  the  City  of  Macon  for  a-  violation  of  license  ordi- 
nances of  that  city,  and  was  convicted.  He  carried  the  case  by 
certiorari  to  the  superior  court, where  the  certiorari  was  overruled; 
whereupon  he  excepted  and  brought  the  case  to  this  court.  It  ap- 
pears from  the  record  that  Johnson,  on  the  first  day  of  January, 
1901,  and  at  the  time  he  was  tried,  was  engaged,  in  the  City  of 
Macon,  in  carrying  on  the  business  of  a  coal-merchant;  that  in  this 
business  he  used  two  two-horse  wagons  and  one  one-horse  wagon 
for  the  purpose  of  delivering  coal  to  his  customers,  and  that  these 
wagons  were  not  used  for  any  other  purpose ;  that  he  charged  his 
customers  fifty  cents  per  ton  extra  for  coal  where  he  deUvered  it, 
but  as  an  item  of  expense  in  his  business  he  estimated  that  it  cost 
him  one  dollar  per  ton  to  deliver  coal,  and  that  he,  therefore,  de- 
rived no  income  whatever  from  the  use  of  these  wagons,  save  only 
as  their  use  may  have  tended  to  increase  his  sales.  He  had  paid 
to  the  city  thirty-five  dollars  as  "  an  annual  business  or  privil^e 
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tax  for  carrying  on  his  business  as  a  coal  merchant"  during  the 
year  1901.  He  paid  an  ad  valorem  tax  of  one  and  one  quarter  per 
cent,  upon  the  amount  of  capital  invested  in  this  business.  On  the 
1st  of  January,  1901, and  on  the  15th  of  that  month,  the  date  when 
he  paid  the  license  for  carrying  on  the  business  of  a  coal-merchant, 
the  section  of  the  general  license  ordinance  imposing  a  license  tax 
upon  persons  using  delivery-wagons  was  as  follows :  "  Delivery 
Wagon.  Each  and  every  wagon  or  other  vehicle  used  by  butch- 
ers, bakers,  brewers,  beer  dealers,  ice  dealers,  manufacturers  of  soda 
water,  etc.,  undertakers,  or  used  for  delivering  oil  or  any  other  ar- 
ticles or  packages,  or  for  delivering  goods  sold  by  grocers  and  other 
merchants,  excepting  only  milk  wagons  or  wagons  from  farms,  one- 
horse,  $15.00.  Delivery  wagon  or  dray,  two-horse,  $30.00."  On 
January  15,  1901,  this  portion  of  the  ordinaince  was  amended  by 
inserting  the  words,  "  persons  selling  wood  or  coal,"  after  the  word 
"butchers."  The  city  authorities  required  Johnson  to  pay  $30.00 
on  each  of  the  two-horse  wagons  and  $15.00  on  the  one-horse 
wigon  which  he  used  in  his  busineis.  He  failed  to  do  this,  and 
the  prosecution  which  resulted  in  his  conviction  followed.  The 
penal  portion  of  the  general  license  ordinance  upon  which  the  prose- 
cution was  based  was  as  follows:  *'.^  p^sons  entitled  to  have  H- 
cense  issued  to  them  under  the  ordinance,  and  who  do  not  pay  the 
same  by  January  15,  1901,  or  within  fifteen  days  from  commen- 
cing business  (itinerants  excepted,  license  for  which  being  due  on 
commencing  business),  shall  be  summoned  before  the  recorder's 
court,  and,  upon  conviction,  shall  be  punished  as  prescribed  in  the 
act  creating  said  recorder's  court." 

1.  The  first  groimd  of  allied  error  in  the  petition  for  certiorari 
is, that  "  there  was  no  ordinance  in  existence  which  authorized  the 
coDection  of  said  tax  or  the  requirement  that  your  petitioner  pay 
said  license  on  his  said  wagons."  In  support  of  this  ground,  coun- 
sel for  plaintiff  in  error  argue  that,  as  the  ordinance  before  it  was 
amended  "  did  not  include  by  name  persons  selling  wood  or  coal," 
and  "the  same  body,  composed  of  the  same  men,"  passed  this  orig- 
inal ordinance  and  also  the  amendment  thereto,  their  client,  who 
procured  his  license  to  carry  on  the  business  of  a  coal-merchant 
before  the  ordinance  was  amended,  was  not  liable  for  the  license 
tax  imposed  upon  delivery-wagons.  Counsel  say :  **  The  same  body 
which  enacted  the  law  construed  it,  and  it  seems  that  its  construc- 
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tion  should  be  finaL  It  is  an  admission  that  the  original  ordinance 
passed  was  not  intended  by  its  terms  to  include  persons  selling 
wood  and  coal,  and  that  an  amendment  to  this  effect  was  neces- 
sary so  as  to  include  these  people."  We  do  not  think  that  this 
contention  is  sound.  The  original  ordinance  was  plainly  and  un- 
equivocally broad  enough  in  its  terms  to  include  persons  selling 
wood  or  coal.  It  included  "  Every  wagon  or  other  vehicle  .  . 
used  for  delivering  oil  or  any  other  articles  or  packages,  or  for  de- 
livering goods  sold  by  grocers  and  other  merchants,  excepting  only 
milk  wagons  or  wagons  from  farms."  This  is  veiy  broad  and 
sweeping  language;  and  it  seems  to  us  too  dear  for  argument  that 
the  deliveiy-wagons  used  in  his  business  by  a  coal-merchant  are  cov- 
ered by  it.  Such  a  merchant  is  included  in  the  unqualified  expres- 
sion, "  other  merchants,"  and  the  goods  in  which  he  deals  are  in- 
cluded under  the  expression,  "any  other  articles  or  packages,"  and 
the  only  delivery- wagons  used  for  business  purposes  excepted  from 
the  operation  of  the  ordinance  are  milk-wagons  and  wagons  from 
farms.  No  amendment  to  the  original  ordinance  could  make  any 
plainer  the  inclusion  within  its  terms  of  delivery-wagons  used 
by  a  coal-merchant  in  carrying  on  his  business.  There  was,  there- 
fore, neither  need  nor  room  for  subsequent  legislative  construction 
of  the  meaning  of  the  ordinance  in  this  particular.  We  do  not, 
however,  think  that  the  passage  of  the  amendatory  ordinance  is  to 
be  taken  as  a  legislative  construction  that  delivery-wagons  used  by 
merchants  dealing  in  wood  or  coal  were  not  included  within  the 
scope  of  the  original  ordinance.  It  is  just  as  likely  that  the  inser- 
tion of  the  words,  "persons  selling  wood  or  coal,"  was  for  the  pur- 
pose of  making  unmistakably  clear  the  original  intention  and  mean- 
ing, and  removing  any  possible  doubt  that  there  might  be  upon 
this  point.  The  amendment  may  have  been  passed  in  consequence 
of  the  claim  of  such  persons  that  their  delivery-wagons  were  not  in- 
cluded in  the  original  ordinance,  and  for  the  purpose  of  preventing 
like  claims  in  the  future. 

2.  The  second  ground  in  the  petition  for  certiorari  is,  that  "  the 
charter  of  the  City  of  Macon  does  not  authorize  the  mayor  and 
council  of  the  city  to  levy  and  collect  said  tax."  We  think  that 
the  power  to  levy  and  collect  the  license  tax  in  question  is  clearly 
given  in  section  72  of  the  charter  of  the  city.  That  section  gives 
to  the  mayor  and  council  power  "  to  license  drays,  hacks,  and  other 


Digitized  by  VjOOQIC 


Ga. )  OCTOBER  TERM,  1901.  429 

vehicles  used  for  business  purposes,  and  to  regulate  the  same." 
Acts  1893,  p.  261.  The  power  here  conferred  is  certainly^  broad 
enough  to  authorize  the  municipal  authorities  to  levy  a  license  tax 
on  wagons  used  by  a  coal-merchant  for  the  purpose  of  delivering 
coal  to  his  customers,  as  such  wagons  are  clearly  used  for  business 
purposes.  Counsel  for  plaintiff  in  error  seem  to  recognize  this,  but 
contend  that  the  expression,  "  used  for  business  purposes,"  is  lim- 
ited and  explained  by  the  provision  in  section  83,  giving  to  the 
mayor  and  council  power  "to  license  all  vehicles  within  the  city 
and  to  limit  the  rates  of  freight  and  passage  on  the  same."  They 
contend  that,  construing  the  quoted  provisions  of  these  two  sections 
together,  and  "  applying  the  well-settled  principle  of  construction 
as  to  taxation  by  municipal  corporations,  that  the  power  to  tax 
must  be  clearly  conferred  before  it  can  be  exercised,  it  will  be  ob- 
served that  it  was  the  intention  of  the  legislature  to  authorize  the 
imposition  of  a  tax  on  that  class  of  vehicles  that  were  used  for  the 
purposes  of  revenue,"  and  that  "section  83  makes  clear  what  was 
intended  by  the  words,  *  for  business  purposes,'  used  in  section  72." 
We  think  it  would  be  a  strained  and  unnatural  construction  to  hold 
that  the  power  to  license  all  vehicles  used  for  business  purposes, 
which  is  conferred  in  section  72,  is  limited  by  section  83  to  such 
vehicles  only  as  are  used  for  the  purpose  of  transporting  freight,  or 
passengers,  for  pay.  It  does  not  seem  reasonable  to  suppose  that 
the  legislature,  in  the  same  act,  would  have  twice  conferred  the 
same  power,  for  the  same  purpose.  The  more  reasonable  construc- 
tion is,  that  the  Greneral  Assembly,  in  section  72,  was  dealing  with 
all  vehicles  used  for  business  purposes,  mainly  in  order  to  confer 
upon  the  municipal  authorities  the  power  to  license  all  such  vehi- 
cles; while  in  section  83  it  was  dealing  with  vehicles  used  by  com- 
mon carriers,  engaged  in  the  business  of  transporting  freight,  or 
passengers,  mainly  for  the  purpose  of  conferring  upon  the  munic- 
ipaUty  the  power  to  limit  the  rates  for  freight  or  passage  upon  the 
same.  We  are  clearly  of  opinion  that  under  the  charter  of  the  City 
of  Macon  its  municipal  authorities  had  the  power  to  levy  and  col- 
lect a  license  tax  on  wagons  used  by  a  coal-merchant  for  the  pur- 
pose of  delivering  coal  to  his  customers. 

3.  The  third  and  last  ground  in  the  petition  for  certiorari  was, 
that  the  recorder  had  no  jurisdiction  of  the  case,  "  for  the  reason 
that  the  ordinance  of  the  City  of  Macon  which  authorizes  the  said 
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recorder  to  impose  a  penalty  upon  any  person  for  failure  to  pay  tax 
is  absolutely  null  and  void,  in  that  the  charter  of  the  City  of  Macon 
does  not  authorize  the  Mayor  and  Council  of  the  City  of  Macon  to 
make  "  the  failure  "  to  pay  a  license  or  business  tax  a  crime."  The 
ordinance  for  the  violation  of  which  the  plaintiff  in  error  was  tried 
and  convicted  does  not  make  the  failure  **  to  pay  a  license  or  busi- 
ness tax  a  crime/'  but  it  makes  the  offense  consist  in  ''doing  busi- 
ness without  a  license."  The  municipal  corporation  could  not  en- 
force the  collection  of  a  license  tax  by  imprisonment,  nor  punish  a 
person  for  his  mere  failure  to  pay  the  same ;  but  it  had  the  power 
to  pass  and  enforce  an  ordinance  making  it  an  offense  to  do  busi- 
ness in  the  city  without  obtaining  the  license,  or  licenses,  required 
by  an  ordinance,  or  ordinances,  enacted  in  pursuance  of  authority 
contained  in  its  charter.  It  is  one  thing  to  make  the  mere  non- 
payment of  taxes  a  crime,  and  another  thing  to  make  it  an  offense 
to  do  business  without  procuring  the  license  required  by  law. 

There  was  no  error  in  overruling  the  certiorari 

Jvdginent  affirmed.  All  the  Justices  corunirring,  except  Little, 
«/*.,  absent. 


Jones  v.  Mayob  and  Council  of  Macon. 

Fish,  J.    This  case  is  controlled  by  the  decision,  this  day  rendered,  in  Johnson 
V.  Maccn^  ante. 
Judgment  affirmed.    All  the  Justices  concurring^  except  Little,  J. ,  absent. 

Argued  Norember  18,  —  Decided  December  19, 1901. 

Certiorari.     Before  Judge  Felton.   Bibb  superior  court.     August 
6, 1901. 

Ouerry  <fe  Hall,  for  plaintiff  in  error. 
Minter  Wimberly,  contra. 


JINKS  V.  THE  STATK 

|114   480 

114  885        1-  The  statute  of  limitations  applicable  in  the  trial  of  a  criminal  case  is  that 

114  4^  which  relates  to  the  offense  charged  in  the  indictment,  and  not  that  which 

relates  to  any  minor  offense  of  which  the  accused  might  be  convicted  under 

the  indictment. 
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2.  When  in  the  trial  of  one  chai^ged  with  the  oHenae  of  seduction  the  judge  erro- 
neously charges  the  jury  that  the  accused  can  not  be  convicted  of  fornication, 
unless  that  offense  was  committed  within  two  years  immediately  preceding 
the  finding  of  the  bill  of  indictment,  such  chaiige,  although  erroneous,  will  not 
require  the  granting  of  a  new  trial,  when  it  is  apparent  from  the  charge  as  a 
whole  that  the  jury  must  have  understood  that  if  they  believed  the  accused 
was  guilty  of  fornication  and  not  seduction,  they  should  acquit  him. 

3.  Under  the  provisions  of  the  Penal  Code,  §  388,  as  amended  by  the  act  approved 
December  20,  1899  (Acts  1899,  p.  42),  a  prosecution  for  seduction  can  not  be 
stopped  by  an  offer  of  marriage  unless  such  offer  is  made  before  arraignment 
and  pleading. 

4.  In  the  trial  of  one  charged  with  seduction,  alleged  to  have  been  accomplished 
1^  persuasion  and  promises  of  marriage,  it  is  not  essential  to  a  conviction 
that  the  evidence  should  disclose  that  there  was  a  definite  time  fixed  for  the 
marriage  to  take  place. 

5.  In  the  trial  of  one  charged  with  seduction,  alleged  to  have  been  accomplished 
in  the  manner  above  indicated,  evidence  of  promises  of  marriage,  made  by 
the  accused  subsequently  to  the  time  when  the  alleged  seduction  was  claimed 
to  have  been  accomplished,  is  admissible. 

6.  The  evidence  authorized  the  verdict,  and  none  of  the  rulings  or  charges  com- 
plained of,  which  were  insisted  on  in  the  brief  filed  in  this  court  by  counsel 
for  the  plaintiff  in  error,  were,  even  if  erroneous,  of  such  a  character  as  to 
require  the  granting  of  a  new  trial. 

Argned  Nordmber  18,— Decided  December  19, 1901. 

Indictment  for  seduction.  Before  Judge  Russell.  Gwinnett 
superior  court     October  5,  1901. 

John  B.  Cooper  and  Oscar  Brovm,  for  plaintiff  in  error. 
C.  H.  Brand,  soUcitor-generaly  contra. 

Cobb,  J.  The  accused  was  convicted  of  the  offense  of  seduction, 
and  brings  his  case  here  upon  a  bill  of  exceptions  assigning  error 
upon  the  overruling  of  his  motion  for  a  new  trial. 

1,  2.  The  court  charged  the  jury,  in  substance,  that  while  under 
an  indictment  for  seduction  the  accused  might  be  convicted  of  for- 
nication, a  verdict  for  fornication  would  not  be  authorized  unless 
the  jmy  believed  that  the  offense  had  been  committed  within 
two  years  prior  to  the  finding  of  the  indictment.  This  charge  was 
erroneous.  It  is  settled  law  in  this  State  that  the  statute  of  limi- 
tations applicable  in  a  criminal  case  is  that  which  relates  to  the 
offense  charged  in  the  indictment,  and  not  to  any  minor  offense  in- 
cluded therein  of  which  the  accused  might  be  found  guilty.  Rey- 
nolds V.  State,  1  Oa.  222;  Clark  v.  State,  12  Oa.  350;  Wall  v. 
State,  75  Ga,  474.  There  was  evidence  authorizing  the  jury  to 
find  that  sexual  intercouse  took  place  between  the  accused  and  the 
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daughter  of  the  prosecutor  within  four  years  immediately  preceding 
the  finding  of  the  indictment ;  and  as  an  indictment  for  seduction 
would  not  be  barred  until  after  the  lapse  of  four  years,  a  verdict 
for  fornication  would  have  been  warranted  if  the  jury  had  believed 
that  this  offense  was  committed,  notwithstanding  the  fact  that  the 
act  of  sexual  intercourse  took  place  more  than  two  years  prior  to 
the  finding  of  the  indictment  While  this  chal-ge  was  clearly 
erroneous,  it  will  not  be  sufl&cient  to  require  the  granting  of  a  new 
trial,  unless  the  accused  was  in  some  manner  prejudiced  thereby. 
When  the  charge  of  the  judge  is  taken  as  a  whole,  we  do  not  think 
the  accused  was  prejudiced  by  this  error.  The  charge,  in  substance, 
instructed  the  jury  that  if  the  accused  was  guilty  of  seduction  they 
should  so  find ;  and  that  if  they  believed  that  he  was  guilty  only 
of  fornication  and  that  offense  was  not  committed  within  two  years 
priorto  the  finding  of  the  indictment,  they  should  acquit  him.  Under 
this  charge,  if  the  jury  believed  that  the  accused  was  guilty  only  of 
the  minor  offense,  they  would  have  been  compelled  to  return  a 
verdict  of  acquittal.  Their  finding  that  he  was  guilty  of  seduction 
shows  that  they  did  not  credit  the  statement  of  the  accused,  upon 
which  alone  a  verdict  of  fornication  could  have  been  legally  based. 
Taking  the  charge  as  a  whole,  it  was,  upon  this  branch  of  the  case, 
more  favorable  to  the  accused  than  he  had  any  right  to  demand. 
3.  During  the  progress  of  the  trial  and  after  two  arguments  had 
been  made  to  the  jury,  the  accused  in  open  court  offered  to  marry 
the  woman  alleged  to  have  been  seduced,  and  at  the  time  of  this 
offer  he  produced  a  marriage  license  regularly  granted  by  the  or- 
dinary, and  a  bond  approved  by  that  ofl&cer  for  the  sum  of  five 
hundred  dollars,  conditioned  for  the  maintenance  and  support  of 
the  female  and  her  child.  The  court  declined  to  consider  in  any 
way  this  offer  of  marriage,  upon  the  ground  that  it  came  too  late, 
and  refused  to  admit  in  evidence  before  the  jury  the  offer  of  mar- 
riage as  well  as  the  license  and  bond.  These  rulings  of  the  court 
are  assigned  as  error.  There  was  no  error  in  either  of  these  rulings. 
The  Penal  Code,  §  388,  as  amended  by  the  act  of  1899  (Acts  1899, 
p.  42),  provides  that  a  prosecution  for  seduction  may  be  stopped 
by  a  bona  fide  and  continuing  offer  of  marriage  on  the  part  of  the 
alleged  seducer,  if  such  offer  is  made  at  any  time  before  arraign- 
ment and  pleading,  and  not  otherwise.  The  judge  was  correct  in 
holding  that  the  offer  of  marriage  came  too  late  to  stop  the  prose- 
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cation ;  and  this  being  true,  the  ofifer  and  the  documents  tendered 
in  connection  therewith  were  properly  withheld  from  the  jury  as 
evidence.  The  judge  also  properly  refused  to  allow  counsel  for 
the  accused  to  ask  the  female  alleged  to  have  been  seduced,  while 
a  witness  on  the  stand,  whether  or  not  she  was  willing  to  marry 
the  accused,  ^ter  arraignment  and  pleading  the  question  whether 
the  female  was  or  was  not  willing  to  marry  the  author  of  her  ruin 
was  utterly  irrelevant. 

4.  In  several  grounds  of  the  motion  for  a  new  trial  error  is  ais- 
signed  upon  charges  of  the  court,  as  well  as  upon  refusals  of  cer- 
tain requests  to  charge;  the  point  made  by  these  assignments  be- 
ing that  there  can  be  no  conviction  of  seduction  alleged  to  have 
been  accomplished  by  persuasion  and  promises  of  marriage,  unless 
there  was  a  specific  day  agreed  on  for  the  marriage.  It  is  strenu- 
ously claimed  by  counsel  for  the  accused  that'tlus  proposition  is 
supported  by  the  ruling  made  in  the  case  of  Cherry  v.  StatCy  112 
(?a.  871.  While  it  was  ruled  in  that  case  that  where  there  was 
an  agreement  between  the  parties  that  they  should  marry  at  a  fixed 
time  in  the  future,  and  the  woman,  reposing  full  confidence  in  the 
man,  yields  to  his  lustful  embraces,  he  would  be  guilty  of  the  crime 
of  seduction,  there  was  nothing  in  that  case  which  authorized  the 
conclusion  that  the  crime  could  not  be  committed  unless  there  was 
a  definite  time  fixed  for  the  marriage.  In  that  case  the  time  was 
fixed,  and  it  was  so  stated ;  but  this  was  not  essential  to  a  convic- 
tion in  that  case,  nor  is  it  essential  in  any  case  to  the  completion 
of  the  crime  of  seduction.  The  case  is  made  out  if  the  ruin  of  the 
woman  is  accomplished  by  persuasion  and  promises  of.  marriage, 
even  though  no  definite  time  in  the  future  may  have  been  agreed 
on  for  ihe  marriage  to  take  place. 

5.  Complaint  is  further  made  that  the  court  erred  in  permitting 
the  female  alleged  to  have  been  seduced  t^  testify  that  the  accused 
repeated  the  promises  of  marriage  after  the  seduction  had  been  ac- 
complished. There  was  no  error  in  admitting  tins  testimony.  See 
Keller  v.  State,  102  Oa.  506  (6),  and  case  dted. 

6.  The  motion  for  a  new  trial  in  this  case  contains  numerous 
grounds,  but  the  forgoing  opinion  deals  with  all  of  the  questions 
of  law  raised  in  the  motion  which  are  argued  in  the  brief  filed  for 
the  plaintiff  in  error,  and  which  are  of  such  a  character  as  to  re- 
quire any  extended  discussion.     The  failure  of  the  judge  to  charge 
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the  jury  on  the  subject  of  the  good  character  of  the  accused  is  not, 
in  the  light  of  the  certificate  of  the  judge  appended  to  that  ground 
of  the  motion  which  assigns  such  failure  as  error,  sufl&cient  to  re- 
quire a  new  trial ;  it  appearing  from  the  certificate  that  the  good 
character  of  the  accused  was  testified  to  by  only  one  witness,  and 
he  a  witness  for  the  State,  that  this  matter  was  not  referred  to  in 
the  argument  by  counsel  for  the  accused,  that  no  request,  either 
oral  or  written,  was  presented  to  the  court  on  the  subject,  and  that 
the  fact  that  one  of  the  witnesses  for  the  State  had  testified  that 
the  accused  had  previously  borne  a  good  character,  for  the  reasons 
just  referred  to,  escaped  the  attention  of  the  judge.  The  refusal 
of  the  judge  to  allow  counsel  to  read  in  his  argument  to  the  court 
a  decision  of  the  Supreme  Court  is  not  ground  for  a  new  trial,  whea 
it  appears  from  the  certificate  of  the  judge  to  the  motion  for  a  new- 
trial  that  counsel  was  allowed,  "without  let  or  hindrance,"  to  read 
the  decision  to  the  jury  when  addressing  them  in  conclusion.  The 
charge,  when  taken  as  a  whole,  fairly  submitted  the  case  to  the  jury ^ 
and  none  of  the  rulings  or  charges  complained  of,  which  were  in- 
sisted on  in  the  brief  filed  in  this  court  by  counsel  for  the  plaintiff  in 
error,  were,  even  if  erroneous,  of  sufficient  importance  to  require 
the  judge  to  grant  a  new  trial. 

Only  two  matters  remain  to  be  disposed  of,  and  they  are:  was 
the  verdict  of  the  jury  authorized  by  the  evidence ;  and  if  so,  was 
the  sentence  of  the  court "  severe  and  excessive  "  ?  On  the  first  ques- 
tion all  that  is  necessary  to  satisfy  any  fair  and  impartial  person 
is  to  read  the  sad  and  simple  story,  as  it  appears  in  the  record,  of 
the  guileless  girl  who  is  the  allied  victim  of  the  seduction.  It  is 
not  the  storj'  of  a  bad  woman,  but  it  is  the  story  of  a  pure,  virtuous 
woman  who  has  been  led  from  the  path  of  rectitude  by  the  love 
and  confidence  which  she  reposed  in  the  designing  and  unprincipled 
creature  who  has  accomj)li8hed  her  ruin.  Even  those  circumstances 
.  which  are  relied  upon  as  evidence  attacking  her  character  are  ex- 
plained away  in  a  straightforward  and  candid  manner,8howing  that 
her  conduct,  while  imprudent  and  unwise,  was  not  that  of  a  woman 
of  a  lascivious  or  lustful  heart.  The  sworn  evidence  in  the  case  abso- 
lutely demanded  a  verdict  of  guilty.  The  only  thing  that  is  inter, 
posed  to  break  the  force  of  this  testimony  is  the  unsworn  state- 
ment of  the  accused,  which  is  unreasonable,  contradictory,  and 
bears  upon  its  face  the  stamp  of  absolute  falsity.     That  a  jury  of 
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fair-minded,  honest  men  should  have  believed  the  story  of  this  un- 
fortunate woman,  and  disregarded  altogether  the  fabricated  defense 
of  the  accused,  will  not  be  a  surprise  to  any  one  who  reads  the  evi- 
dence contained  in  this  record.  The  case  presented  discloses  the 
accused,  not  only  as  a  man  who  has  deliberately  and  wilfully  led 
to  her  ruin  a  virtuous  and  artless  girl,  but  as  one  who  on  his  trial 
for  this  offense  does  not  hesitate  to  attempt  to  besmirch  her  char- 
acter and  hold  her  up  to  the  world  as  one  to  be  despised  and 
loathed,  by  what  is  contained  in  his  unsworn  statement,  which 
would  not  for  a  moment  be  credited  by  any  impartial,  fair-minded 
person.  And  still  it  is  argued  here  by  able  counsel  with  great 
earnestness  that  in  such  a  case  a  sentence  of  imprisonment  for 
twenty  years  in  the  penitentiary  is  severe  and  excessive,  that  oiir 
learned  brother  of  the  circuit  bench  was  led  away  by  his  indigna- 
tion at  the  crime  to  impose  a  sentence  which  would  lay  him  sub- 
ject to  the  criticism  of  being  unduly  severe,  and  that  the  sentence 
imposed  amounted  almost  to  "  judicial  ferocity."  As  the  term  of 
imprisonment  does  not  exceed  that  fixed  by  the  statute,  of  course 
we  could  not  interfere  in  any  event  with  the  discretion  of  the  judge 
in  fixing  the  punishment.  In  a  case,  however,  of  the  character 
diown  by  the  sworn  evidence  in  the  present  case,  there  was  noth- 
iDg  severe  or  excessive  in  the  sentence  imposed,  and  we  take  occa- 
sion to  say  that  the  sentence  imposed  meets  our  entire  approbation. 
The  motives  which  animated  the  judge  in  imposing  this  sentence 
were  not  those  of  a  ferocious  savage  desiring  to  destroy  a  helpless 
victim  in  his  power,  but  were  those  arising  from  the  just  and  right- 
eous indignation  of  an  upright,  intelligent,  and  fearless  magistrate 
against  one  who  had  outrageously  accomplished  the  ruin  of  a  puie, 
innocent,  and  virtuous  girl  and  committed  one  of  the  gravest  of- 
fenses against  the  peace  and  stability  of  society  which  is  contained 
in  our  Penal  Code.  There  is  hardly  any  punishment  known  to  the 
law  of  the  civilized  world  that  would  be  unduly  severe  in  a  case  of 
the  character  contained  in  the  present  record.  The  accused  has 
had  a  fair  trial  according  to  the  law  of  the  land.  The  sentence 
does  not  exceed  the  limit  authorized  by  law  or  demanded  by  the 
facts  of  the  case,  and  the  accused  must  suffer  the  consequeuces  of 
the  grave  offense  which  he  has  committed. 

Judgment  ajimud.      All  the  Justices  concurring,  except  Little, 
J.,  absent. 
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HARRIS  V.  THE  STATE. 

iM^^  1.  The  k)cal  act  of  August  9,  1881,  **  to  prohibit  the  sale  or  famishing  of  ^ir- 

~  — ^  itoous,  malt  or  other  intoxicating  liquors  or  bitters,  in  any  quantity,  within 

the  limits  of  the  714th  district,  G.  M.,  of  Carroll  county,'*  is  unconstitntional, 
because  it  undertakes  by  special  legislation  to  deal  with  a  matter  for  which 
provision  is  made  in  the  general  act  of  1877  relating  to  the  manufacture  and 
sale  of  domestic  wines. 

2.  Upon  the  trial  of  an  indictment  based  upon  an  act  appioyed  February  20, 
1876,  to  prohibit  the  sale  in  quantities  less  than  one  gallon  of  spirituous, 
yinous,  or  malt  liquors  in  Carroll  county,  it  was  not  error  to  admit  evidence 
of  a  sale  of  one  half  pint  of  intoxicating  liquor  in  the  714th  district,  O.  M., 
of  that  county. 

8.  Points  not  raised  in  and  passed  upon  by  the  trial  court  will  not  be  considered 
by  this  court. 

4.  The  evidence  warranted  the  verdict,  and  there  was  no  error  of  law  requiring 
a  reversal  of  the  judgment  of  the  lower  court. 

Argued  Norember  18,  —  Decided  December  19,  IMl. 

Indictment  for  selling  liquor.  Before  Judge  Hodnett  City 
court  of  CarroUton.     September  9,  1901. 

C.  F.  Gordon,  W,  F.  Brotan,  and  C.  E,  Roop,  for  plaintiff  in  error. 
S,  ffoldemess,  solicitor,  contra. 

Lumpkin,  P.  J.  1,  2.  By  an  act  of  the  General  Assembly  ap- 
proved February  26, 1875  (Acts  1875,  p.  338),  provision  was  made 
for  elections  to  be  held  in  Carroll  and  other  counties,  upon  the 
question  ''whether  spirituous,  vinous,  or  malt  liquors  shall  be  sold^ 
bartered,  or  in  any  way  disposed  of  for  valuable  consideraticm  in 
quantities  less  than  one  gallon."  Such  an  election  was  held  in 
Carroll  county,  and  as  a  result  thereof  the  sale  of  spirituous,  vinous^ 
or  malt  liquors  in  quantities  less  than  one  gallon  was,  under  the 
provisions  of  the  act  above  mentioned,  prohibited  throughout  the 
county.  On  August  9,  1881,  an  act  was  passed  providing  that  it 
should  be  unlawful  for  any  person  or  firm  to  sell  or  fumish,in  any 
quantity,  spirituous,  malt,  or  other  intoxicating  liquors  or  bitters 
within  the  limits  of  the  714th  district,  6.  M.,of  Carroll  county. 
Acts  1880-81,  p.  591.  The  plaintiff  in  error  was  tried  in  the  city 
court  of  CarroUton,  upon  an  indictment  based  upon  the  actof  1875, 
charging  that  upon  a  named  day  he  "  did  barter,  sell,  and  dispose 
of,  for  a  valuable  consideration,  in  quantities  less  than  one  gallon, 
spirituous,  malt,  and  vinous  liquors,  the  [same]  not  being  domes- 
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tic  wines,"  Only  one  witness  was  introduced  to  show  the  alleged 
illegal  sale,  and  from  his  testimony  it  appears  that  the  sale  relied 
upon  to  constitute  the  offense  with  which  the  accused  was  charged 
was  a  sale  of  a  half  pint  of  whisky,  which  took  place  in  the  city  of 
GarroUton  and  within  the  limits  of  the  714th  district,  G.  M.,  of 
GarroU  county.  Coimsel  for  the  accused  objected  to  the  introduc- 
tion of  this  testimony,  on  the  ground,  among  others,  that  the  law 
upon  which  the  indictment  was  predicated  was  repealed,  as  to  the 
714th  district,  G.  M.,  of  Carroll  county,  by  the  act  of  1881,  to 
which  allusion  has  been  made.  The  court  overruled  the  objection 
and  admitted  the  evidence,  as  appears  from  the  record,  **  on  the 
ground  that  the  act  for  the  714th  district,  G.  M.,  approved  August 
9th,  1881,  was  unconstitutional."  To  this  ruling  the  accused  ex- 
cepted. The  principal  question  for  us  to  decide,  therefore,  is  whether 
or  not  the  act  of  1881,  which  undertakes  to  absolutely  prohibit  the 
sale  of  spirituous,  malt,  or  other  intoxicating  liquors  in  any  quantity 
within  the  limits  of  the  714th  district,  G.  M.,  of  Carroll  county,  is 
constitutional ;  for  if  it  is,  the  plaintiff  in  error  should  have  been 
indicted  under  that  law,  and  not  under  the  act  of  1875.  In  the 
case  of  Brovm  v.  State,  104  Oa.  525,  this  court  had  under  consid- 
eration  the  effect  of  this  act  of  1881  upon  the  act  of  1875 ;  and  it 
was  there  held  that  the  act  of  1881,  relatively  to  the  act  of  1875, 
was  still  in  force,  and  operated  to  suspend  the  general  law  of  the 
State  on  the  subject  of  selling  liquors  without  a  license,  in  so  far 
as  the  714th  district,  G.  M.,  of  Carroll  county  was  concerned ;  but 
it  is  to  be  noted  that  nowhere  in  the  Brovm  case  was  the  consti- 
tutionality of  the  act  of  1881  called  in  question,  and  the  decision 
was,  therefore,  of  course  based  on  the  assumption  that  the  act  is 
constitutional.  Under  the  decision  of  the  majority  of  thie  court 
in  the  case  of  Papworth  v.  State,  103  Oa.  36,  which  a  majority  of 
us  adhere  to  as  sound,  the  act  just  mentioned  is  unconstitutional, 
and  therefore  void.  Providing  for  general  prohibition,  and  em- 
bracing no  exception  in  favor  of  domestic  wines,  it  comes  squarely 
under  the  ruling  in  the  Papworth  case;  for,  like  theact  therein  con- 
sidered, it  was  special  legislation  upon  a  matter  dealt  with  by  the 
general  wine  act  of  1877,  which  l^alizes  and  protects  the  mcm- 
ufacture  and  sale  of  domestic  wines  throughout  the  State.  Acts 
1877,  p.  33.  See  also  ffBrien  v.  State,  109  Ga.  51;  Bmbry  v. 
StaU,  109  Oa.  61 ;  Moore  v.  Wheeler,  109  Oa.  62 ;  Tinsley  v.  State, 
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109  Ga.  822 ;  in  all  of  which  cases  the  ruling  in  Papvxyrth  v.  State, 
supra,  was  followed.  The  resulting  conclusions  are,  that  the  in- 
dictment in  this  case,  based  on  the  act  of  1875,  was  good,  and 
that  evidence  tending  to  prove  a  sale  of  whisky  in  a  quantity  less 
than  one  gallon  at  any  place  in  the  county  was  pertinent  and  ad- 
missible on  the  trial  under  that  indictment. 

3.  It  was  urged  by  counsel  for  plaintiflf  in  error,  in  their  brief  in 
this  court,  that,  even  if  the  act  of  1881  is  unconstitutional,  there 
could  not  be  a  lawful  conviction  in  this  case,  because,  by  acts  ap- 
proved in  1879  and  1891,  amendatory  of  the  charter  of  the  city  of 
CarroUton,  the  municipal  authorities  were  given  power  to  r^ulate 
the  sale  of  liquors  and  to  crant  or  refuse  licenses  therefor,  and  that 
consequently  the  accused  should  have  been  indicted  under  those 
acts,  and  not  imder  the  act  of  1875.  Nowhere  in  the  record,  how- 
ever, does  it  appear  that  any  such  point  was  raised  in  the  trial  be- 
low. It  was,  so  far  as  we  are  informed,  made  for  the  first  time 
here,  and  apparently  did  not  occur  even  to  the  coimsel  for  the 
plaintiff  in  error  until  shortly  before  the  hearing  in  this  court,  for 
their  argument  on  this  point  is  written  with  pen  and  ink  upon  the 
cover  of  a  typewritten  brief.  Following  the  well-established  prac- 
tice, we  must  confine  our  decision  to  the  questions  which  are  prop- 
erly shown  to  have  been  made  in  and  passed  upon  by  the  trial 
court. 

4.  There  is  not  sufficient  merit  in  the  remaining  grounds  of  the 
motion  for  a  new  trial  to  warrant  extended  discussion  of  them  here. 
In  view  of  what  is  laid  down  above,  the  request  to  charge  embod- 
ied in  the  motion  was  properly  refused ;  it  does  not  appear  that  the 
court  abused  its  discretion  in  refusing  to  grant  a  continuance ;  the 
alleged  improper  remarks  of  the  solicitor  were  not  taken  advantage 
of  by  a  motion  for  a  mistrial ;  the  evidence,  while  conflicting,  was 
sufficient  to  warrant  the  verdict  of  guilty,  and  the  court  did  not  err 
in  refusing  to  grant  a  new  trial. 

Judgment  a^rmed.     All  concurring,  except  Little,  J.,  absent,  and 
Lewis,  J.,  dissenting,  for  the  reasons  expressed  in  the  dissenting 
opinion  delivered  in  the  case  of  ffBrien  v.  State,  109  Oa.  58. 
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1.  Theq>ecial  local  option  act  for  Douglas  county,  approved  September  4, 1885, 
does  not  undertake  to  affect  the  operation  therein  of  the  domestic-wine  act  of 
1877,  and  therefore  is  not,  when  viewed  with  reference  to  that  act,  in  viola- 
tion of  the  constitutional  provision  which  forbids  any  special  legislation  in 
a  case  for  which  provision  has  been  made  by  an  existing  general  law. 

:\  When  a  part  of  an  act  is  unconstitutional  and  another  part  is  constitutional, 
the  latter  may  be  upheld  if  so  doing  will  t*  correspond  with  the  main  purpose 
which  the  legislature  sought  to  accomplish,**  and  if  after  striking  the  objection- 
able part  enough  will  remain  to  effectuate  that  purpose.  Thus  where  the 
title  of  an  act  is  "  to  prohibit  the  sale  of  spirituous,  vinous,  malt,  or  other  in- 
toxicating liquors  *Mn  a  named  county,  and  the  body  of  the  act  in  addition 
to  forbidding  the  sale  of  such  liquors  also  undertakes  to  forbid  the  giving  away 
thereof  and  also  of  fruits  in  alcohol,  which,  if  taken  excessively,  will  produce 
intoxication,  the  provisions  of  the  act  relating  to  ♦*  giving  away'*  any  of  the 
articles  and  to  selling  the  fruits  may  be  rejected  as  matters  not  embraced  in 
the  title,  but  the  other  provisions  may  be  allowed  to  stand. 

8.  An  indictment  for  the  sale  of  spirituous  and  other  liquors  may  charge  collec- 
tively the  sale  of  several  different  kinds  of  liquors,  and  need  not  state  to 
whom  the  same  were  sold. 

4^  The  act  of  1877  referred  to  above  did  not  place  domestic  wines  on  the  ♦*  free 
list,'*  or  authorize  the  sale  of  the  same  by  any  one  other  than  the  manufac- 
turer thereof. 

5.  An  indictment  founded  on  the  act  first  above  mentioned  and  charging  gener- 
ally the  sale  of  wines  need  not  negative  that  the  same  were  ^^  domestic.'' 

6.  The  demurrer  in  the  present  case  did  not  present  the  point  that  the  indictment 
ought  to  have  shown  on  its  face  that  the  accused  was  not  a  producer  of  do- 
mestic wines,  or  that  in  selling  wines  he  did  so  by  the  drink  in  a  place  where 
a  sale  of  this  character  is  forbidden  by  the  statute. 

7.  The  State  may  prove  the  commission  of  the  offense  chaiged  in  an  indictment 
at  any  time  within  the  statute  of  limitations  ;  and  this  is  so  though  similar 
indictments  for  like  offenses,  covering,  wholly  or  partially,  the  same  period  of 
time,  are  pending  against  the  accused. 

8.  Refusing  to  quash  an  indictment  is  not  cause  for  a  new  trial. 

9.  There  was  in  this  case  no  error  in  refusing  to  grant  a  continuance ;  nor  in 
charging  the  jury  ;  nor  in  overruling  a  motion  to  require  an  election  by  the 
State  as  demanded  by  the  accused.  The  evidence  warranted  the  verdict,  and 
the  grounds  of  the  motion  for  a  new  trial  founded  on  newly  discovered  evi- 
dence are  without  merit. 
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8abinltt«d  Norember  19,  — Decided  December  19, 1901. 

Indictment  for  selling  liquor.     Before  Judge  Janes.     Douglas 
superior  court.     October  8,  1901. 

/.  S.  JameSy  for  plaintiff  in  error. 

W,  T.  Boberts,  solicitor-general,  contra. 
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Lumpkin,  P.  J.  ,  The  plaintiff  in  error  was  indicted  under  the 
special  local  option  act  for  Douglas  county,  approved  September 
4,  1885.  See  Acts  of  1884-5,  p.  531.  The  indictment  charged 
that  on  the  15th  day  of  May,  1901,  the  accused  ^'did  unlawfully 
sell,  vend,  and  barter  spirituous,  vinous,  malt,  and  other  intoxica- 
ting liquors,  wines,  and  intoxicating  medicated  bitters,  and  fruits  in 
alcohol,  which,  if  taken  or  drank  to  excess,  will  produce  intoxica- 
tion." Before  pleading  to  the  merits  the  accused  demurred  to  the 
indictment  on  various  grounds.  The  demurrer  was  overruled  and 
a  verdict  of  guilty  was  returned.  In  the  bill  of  exceptions  error  is 
assigned  upon  the  overruling  of  the  demurrer  and  of  a  motion  for 
a  new  trial.  We  will  first  deal  with  the  demurrer,  and  then  dis- 
pose of  the  motion  for  a  n^  trial 

1.  Does  this  act  violate  that  clause  of  the  constitution  which 
forbids  special  legislation  in  a  case  provided  for  by  an  existing  gen- 
eral law  ?  The  contention,  briefly  stated,  is  that  the  act  has  this 
infirmity  because  it  seeks  to  modify,  as  to  Douglas  county,  the  pro- 
visions of  the  general  domestic-wine  act  of  1877.  Acts  of  1877,  p. 
33.  This  point  is  not  well  taken.  The  7th  section  of  the  special  act 
provides  that  if  any  election  held  thereunder  shall  result  in  favor  of 
prohibition,  it  shall  not,  after  the  act  under  a  proclamation  to  be 
made  by  the  ordinary  shall  become  operative,  be  lawful  **for  any 
person  or  persons  whomsoever  to  sell,  vend,  or  barter,  give  away  at  his 
or  her  place  of  business  or  other  public  place  in  any  manner  what- 
soever, in  the  county  of  Douglas,  any  spirituous,  vinous,  malt,  or 
other  intoxicating  liquors,  wines,  or  medicated  bitters,  or  fruits  in 
alcohol,  which  if  taken  or  drank  to  excess  will  produce  intoxica- 
tion," etc.  Subsequently  to  the  passage  of  the  act  an  election  was 
had  which  resulted  in  favor  of  prohibition,  and  this  fact  was  duly 
proclaimed.  It  will  be  observed  that,  under  the  sweeping  provi- 
sions enjbraced  in  the  language  quoted  above,  it  would  be  unlaw- 
ful to  sell  in  Douglas  county  intoxicating  wines  of  any  description. 
The  8th  section  of  the  act  provides,  however,  that  it  shall  "not  be 
construed  to  apply  to  domestic  wines  and  cider  sold  or  offered  for 
sale  by  the  producer ;  provided  the  same  be  not  sold  in  a  saloon  or 
barroom  or  any  other  regular  public  place  of  business  by  the 
drink."  Accordingly  it  is  not,  under  this  act,  unlawful  for  a  pro- 
ducer of  domestic  wines  to  sell  the  same  in  that  county,  unless  he 
does  so  by  the  drink  in  a  saloon  or  barroom  or  other  regular  pub- 
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lie  place  of  business.  It  will  be  plaLnly  seen  that,  giving  to  the 
provisions  of  the  special  act  full  force  and  effect,  they  do  not  affect 
the  op^ation  of  the  general  wine  act  in  Douglas  county.  Under 
it  ''any  person  who  shall  manufacture  or  cause  to  be  manufac- 
tured **  domestic  wines  may  lawfully  sell  the  same  in  Douglas  county 
**in  quantities  not  less  than  one  quart."  Under  the  special  act  the 
pitxlucer  may  lawfully  do  the  same  thing,  though  he  may  not  sell 
by  the  drink  in  designated  places.  The  general  act  does  not  at- 
tempt to  deal  with  sales  of  domestic  wines  by  the  drink,  and  there- 
fore the  special  act  in  so  doing  touches  nothing  for  which  provi- 
vision  is  made  in  the  general  act.  We  hold  that  the  word  "pro- 
ducer,'' as  used  in  the  special  act,  is  identical  in  meaning  with 
"manufacturer;"  and  the  latter  term,  of  course,  applies  both  to 
him  who  actually  makes  the  wine  and  to  him  who  causes  it  to  be 
made.  The  decision  in  Papioorth  v.  State,  103  Oa,  36,  is  palpably 
inapplicable  to  the  case  in  hand. 

2.  One  ground  of  the  demurrer  reads  as  follows :  "  The  act  of 
1885  is  void  because  there  is  matter  in  the  body  of  the  act  that  is  not 
referred  to  or  indicated  in  the  title  thereof,  to  wit :  The  body  of  the 
act  makes  it  penal  to  give  away  at  his  place  of  business  or  other 
public  place  in  any  manner  whatever,  in  the  county  of  Douglas, 
any  of  the  articles  mentioned  in  section  7  of  said  act,  and  further 
it  provides  and  makes  penal  in  said  section  to  vend,  sell,  or  barter, 
or  give  away,  as  above  stated,  wines  or  medicated  bitters  or  fruits 
in  alcohol,  which,  if  taken  or  drank  to  excess,  will  produce  intoxica- 
tion; and  if  the  remaining  part  of  said  section  should  be  held  good, 
that  part  mentioned  in  this  ground  of  demurrer  must  fall,  because 
it  is  not  indicated  in  the  title  of  said  act,  and  is  matter  not  covered 
by  the  title  thereof."  As  we  understand  this  ground  of  the  demur- 
rer, it  was  thereby  intended  to  make  the  point  that  the  whole  act 
is  void,  because^although  there  is  nothing  ia  thetitle  with  respect  to 
giving  away  anything,  the  body  of  the  act  undertakes  to  make  pe- 
nal the  giving  away  of  the  liquors,  etc.,  enumerated  in  the  7th  sec- 
tion; and  because,  while  the  title  does  not  specifically  use  the  word 
"wines,"  or  mention  at  all  "medicated  bitters"  or  "fruits  in  alco- 
hol," the  body  of  the  act  declares  it  shall  be  penal  to  vend,  sell,  or 
barter  such  of  these  articles  as  will,  when  taken  to  excess,  produce 
intoxication.  It  is  to  be  noted  that  the  demurrer  does  not  attack 
the  act  because  the  word  "barter"  occurs  in  its  body  and  not  in  its 
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title;  nor  is  the  validity  of  the  indictment  challenged  on  the  ground 
that  it  charges  the  act  of  bartering  conjunctively  with  that  of  sell- 
ing. As  will  be  observed,  the  title  of  the  act  does  embrace  "vin- 
ous" and  "intoxicating"  liquors.  This  certainly  is  sufficient  to  au- 
thorize legislation  with  respect  to  "wines"  and  intoxicating  "med- 
icated bitters."  So  the  question  really  presented  by  the  ground  of 
the  demurrer  now  under  discussion  simply  is:  Must  the  whole  act 
fall  because,  under  a  title  which  is  silent  as  to  the  giving  away  of 
anything,  and  which  contains  nothing  with  respect  to  fruits  in  al- 
cohol, it  undertakes  to  forbid  the  giving  away  of  fruits  of  this  de- 
scription which  are  intoxicating  in  character ;  or  is  so  much  of  the 
act  as  relates  to  sales  of  "  spirituous,  vinous,  malt,  or  intoxicating 
liquors"  valid  and  constitutional  ?  It  often  happens  that  a  portion 
of  an  act  not  covered  by  its  title  must  be  treated  as  unconstitu- 
tional, while  the  remainder  of  it  which  is  covered  by  the  title  is 
upheld.  It  would  not  be  difficult  to  give  instances  of  this  kind  ad 
nauseam.  The  rule  applicable  to  such  a  question  as  that  now  be- 
fore us  was  well  stated  by  the  present  Chief  Justice  of  this  court 
in  Mliott  V.  State,  91  Ga.  696.  He  said:  "When  a  statute  can 
not  be  sustained  as  a  whole,  the  courts  will  uphold  it  in  part,  when 
it  is  reasonably  certain  that  to  do  so  will  correspond  with  the  main 
purpose  which  the  legislature  sought  to  accomplish  by  its  enact- 
ment, if,  after  the  objectionable  part  is  stricken,  enough  remains  to 
accomplish  that  purpose.  But  if  the  objectionable  part  is  so  con- 
nected with  the  general  scope  of  the  statute  that,  should  it  be 
Btricken  out,  effect  can  not  be  given  to  the  l^islative  intent,  the  rest 
of  the  statute  must  fall  with  it."  This  rule  was  recognized  and 
followed  in  Papworth's  case,  supra,  with  the  result  that  a  majority 
of  the  court  held  the  act  then  under  consideration  to  be  totally 
void.  Testing  our  present  question  by  this  rule,  it  is  easy  of  solu- 
tion, and  the  conclusion  is  readily  reached  that  so  much  of  the 
Douglas  county  act  as  is  referred  to  in  the  latter  clause  of  the 
question  is  good.  No  reasonable  man  can  for  a  moment  doubt 
that  it  was  the  intention  of  the  General  Assembly,  in  case  this  act 
should  be  adopted  by  popular  vote,  to  prohibit  in  Douglas  county 
(with  the  saving  provision  as  to  domestic  wines,  noted  above)  the 
sale  of  all  liquors  embraced  within  the  descriptive  terms  employed 
in  the  title  of  the  act,  and  that  this  was  "  the  main  purpose  which 
the  legislature  sought  to  accomplish;"  and  it  would  be  wholly  iin- 
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reasonable  to  presume  that  the  statute  with  the  provisions  as  to 
giving  away  any  of  the  liquors  or  fruits  in  alcohol  eliminated  would 
not  have  been  enacted. 

3.  In  several  groimds  of  the  d^mirrer  the  indictment  is  attacked 
for  charging  collectively  the  sale  of  all  the  enumerated  liquors,  etc., 
without  specifying  and  charging  singly  the  sale  of  some  particular 
one  of  them,  and  for  failure  to  state  to  whom  the  sales  were  made. 
Under  previous  decisions  of  this  court,  these  objections  to  the  in- 
dictment are  without  merit.  It  is  now  well  settled  that  an  indict- 
ment charging  the  unlawful  sale  of  intoxicating  liquors  need  not 
specify  "  the  kind  or  quantity  sold,  the  price,  or  the  name  of  the 
purchaser."  Williams  v.  State,  89  Ga.  483,  cited  and  followed  in 
Bedding  v.  State,  91  Ga.  231.  See  also  Newman  v.  State,  101  Ga. 
534,  and  the  cases  cited  on  page  538. 

4.  Another  ground  of  the  demurrer  is  in  these  words:  "Because 
deft,  insists,  when  the  legislature  of  the  State  put  'domestic  wine' 
on  the  free  list  to  be  sold  by  the  manufacturers  in  quantities  of  not 
less  than  one  quart,  that  it  once  being  put  on  the  free  list,  that  such 
'domestic  wine'  may  be  sold  by  any  one  other  than  the  manufac- 
turer. Such  is  the  true  intent  and  meaning  of  the  acts  of  1877, 
heretofore  referred  to  in  this  demurrer."  There  is  no  merit  in  this 
ground.  The  sale  of  domestic  wines  was  not,  by  the  act  of  1877, 
cited  above,  put  upon  the  "  free  list,"  as  stated. 

5.  The  remaining  grounds  of  the  demurrer  read  as  follows :  "  Be- 
cause the  indictment  is  bad,  for  it  charges  deft,  with  being  guilty 
for  selling  any  kind  of '  wines'  that  are  intoxicating,  without  mak- 
ing any  exceptions  whatever."  "  Because  *  domestic  wines'  are  ex- 
cepted in  the  local  option  act  for  Douglas  county,  approved  on  Sep- 
tember 4th,  1885,  and  above  set  out  in  the  8th  section  thereof; 
and  before  deft,  can  be  put  on  trial,  the  bill  of  indictment  should 
make  an  exception  of  'domestic  wines';  under  the  present  indict- 
ment he  can  not  be  put  upon  trial,  because  he  is  charged  with  sell- 
ing all  intoxicating  liquors,  including  *  domestic  wines.* "  For  aught 
that  appears,  the  grand  jury  may  have  deliberately  intended  to 
charge  the  accused  with  selling  domestic  wines,  and  the  failure  to 
make  an  exception  as  to  them  may  have  been  by  design.  If  he  sold 
such  wines  without  being  the  producer  thereof,  or  if,  being  the  pro- 
ducer, he  sold  them  by  the  drink  in  any  of  the  places  forbidden  by 
the  statute,  he  was  guilty  of  a  penal  oflfense.     The  point,  therefore, 
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thai  no  exception  as  to  domestic  wines  was  made  in  the  indictment 
is  plainly  without  merit. 

6.  Counsel  for  the  plaintiff  in  error  argued  here  that  the  indict- 
ment was  bad  because  it  in  general  terms  charged  the  accused  with 
selling  intoxicating  wines  of  all  descriptions,  when  it  should,  in 
order  to  show  that  the  allied  acts  of  the  accused  in  selling  wines 
were  penal,  have  expressly  stated  either  that  the  wines  sold  by  him 
were  not  domestic  wines,  or,  if  wines  of  that  character,  that  he  was 
not  the  producer  thereof  or  else  sold  the  same  by  the  drink  in  a 
saloon,  or  in  a  barroom,  or  in  some  other  r^ular  public  place  of  busi- 
ness. This  argument  was  based  on  the  two  grounds  of  the  demurrer 
last  above  copied.  We  have  been  unable,  after  the  most  careful 
study  of  them,  to  discover  that  any  such  point  was  made.  If  such 
was  the  design,  the  same  was  not  made  apparent  by  the  language 
employed. 

7.  This  brings  us  to  a  consideration  of  the  motion  for  a  new  trial 
In  several  grounds  thereof  it  is  complained  that  the  court  erred  in 
allowing  the  State  to  prove  that  the  accused  sold  whisky  on  days 
other  than  that  specified  in  the  indictment,  although  other  indict- 
ments similar  to  that  on  which  he  was  being  tried,  covering  in  whole 
or  in  part  the  same  statutory  period  of  limitation,  and  charging 
him  with  committing  like  offenses,  were  pending  against  him.  It 
has  been  so  often  ruled  by  this  court  that  the  State  may  prove  the 
commission  of  an  offense  charged  in  an  indictment  at  any  time 
within  the  statute  of  limitations,  it  is  unnecessary  to  cite  particidar 
cases.  Nor  is  this  well-settled  rule  any  the  less  operative  because 
of  the  pendency  against  the  accused  of  other  indictments  of  the  na- 
ture just  indicated.  If  all  of  them  charged  the  offense  in  such 
general  terms  as  to  render  it  impossible  to  determine  that  the  act 
charged  in  one  was  a  different  one  from  that  or  those  charged  in 
the  others,  one  acquittal  or  conviction  would  dispose  of  all  the 
indictments,  and  this  would  sufficiently  protect  the  accused  from 
the  danger  of  being  more  than  once  convicted  of  the  same  offense. 
See  McWUliams  v.  State^  110  Ga.  290,  and  cases  cited. 

8.  One  ground  of  the  motion  for  a  new  trial  assigns  error  upon 
the  refusal  of  the  court  to  sustain  a  motion  to  quash  the  indict- 
ment. The  grounds  of  this  motion  are  set  forth,  but  it  is  needless 
to  state  them  here ;  for,  even  if  of  a  meritorious  nature,  the  refusal 
to  quash  could  in  no  event  be  regarded  as  ground  for  a  new  trial,  as 
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it  should  have  been  made  the  subject-matter  of  a  direct  exception. 
It  would  be  foUy  to  order  a  new  trial  on  a  bad  indictment.  See, 
in  this  connection,  (/Shields  v.  State,  92  Oa,  472 ;  Broaden  v.  State, 
95  Ga,  4%1 ;  Cleveland  v.  StaU,  109  Oa.  265;  Heard  v.  State,  113 
Oa.  444,  and  cases  cited. 

9.  In  other  grounds  of  the  motion  for  a  new  trial  error  is  assigned 
upon  a  refusal  to  continue  the  case ;  upon  an  instruction  given  to 
the  jury;  and  upon  a  refusal  to  require  the  solicitor-general  to 
''elect  on  which  of  the  oflfenses  set  out  in  the  indictment  he  [the 
accused]  would  be  put  on  trial"  Ck>mplaint  is  also  made  that  the 
verdict  is  contrary  to  the  evidence ;  and  still  other  grounds  of  the 
motion  are  based  on  newly  discovered  evidence.  We  have  care- 
fully examined  and  closely  considered  all  of  these  grounds.  The 
material  questions  of  law  presented  by  those  of  them  which  are  not 
founded  on  newly  discovered  evidence  have  either  been  settled  by 
previous  adjudications  of  this  court  or  are  covered  and  disposed  of 
by  the  rulings  announced  in  the  headnotes  above,  numbered  from 
1  to  7.  There  was  ample  evidence  to  support  the  verdict,  and  the 
newly  discovered  evidence  was  not  of  such  a  character  as  to  justify 
the  granting  of  a  new  trial  or  to  call  for  extended  discussion.  Its 
main  tendency  was  to  show  that  another  was  guilty  of  ofifenses  sim- 
ilar to  that  of  which  the  accused  was  convicted.  After  a  thorough 
and  painstaking  investigation  of  this  case,  we  find  no  reason  for  set- 
ting the  verdict  aside. 

JudgmerU  affirmed.  All  the  Justices  concurring^  except  Little, 
J.,  absent. 


ROBISON  V.  THE  STATE. 

1.  Meie  failure  to  charge  the  law  with  respect  to  the  impeachment  of  witneases 
will  not,  in  the  absence  of  a  request  to  chaige  upon  the  sul^ect,  be  ground  for 
a  new  trial. 

2.  On  the  trial  of  one  of  two  persons  jointly  indicted,  the  declarations  of  the 
other  that  he  alone  committed  the  offense  with  which  they  are  charged  are 
not  admissible  in  evidence  in  favor  of  the  accused  on  trial. 

8.  There  was  sufficient  evidence  to  warrant  the  verdict  complained  of,  and  the 
record  discloses  no  reason  for  granting  a  new  trial. 

Argued  December  16.  — Decided  December  19, 1901. 

Indictment   for  murder.     Before   Judge  Evans.     Washington 
superior  court.     October  5,  1901. 


Digitized  by  VjOOQIC 


446  ROBISON  V.  THE  STATE.  (114 

Evans  &  Evans,  for  plaintiff  in  error. 

J,  M.  Terrell,  attorney-general,  B.  T.  Bawlings,  solidtor^general^ 
and  G,  H.  Howard,  contra. 

Fish,  J.  John  Robison  and  Tom  Hunter  were  joim;ly  indicted 
for  murder.  Hunter  disappeared,  and  Eobison,  upon  his  trial,  was 
found  guilty.  His  motion  for  a  new  trial  being  overruled,  he  ex- 
cepted. 

1.  On  the  trial  the  accused  sought  to  impeach  two  of  the  State's 
witnesses,  by  showing  that  their  testimony  given  upon  the  com- 
mittal trial  was,  as  to  material  facts,  contradictory  to  their  testi- 
mony in  the  trial  now  under  review.  In  the  motion  for  a  new  trial 
error  was  alleged  because  the  court  wholly  failed  to  charge  the  law 
relative  to  the  impeachment  of  witnesses.  In  Smith  v.  Page,  72 
Oa,  539,  it  was  held:  "The  weight  to  be  given  the  evidence  of 
witnesses  allied  to  have  been  impeached  is  not  one  of  the  mate- 
rial questions  in  the  case,  without  allusion  to  which  the  charge 
would  be  necessarily  defective.  It  is  only  incidental  or  collateral 
to  such  material  point,  and,  therefore,  a  failure  to  charge  concern- 
ing it  will  not  require  a  new  trial,  where  the  attention  of  the  court 
has  not  been  called  to  it,  and  no  request  to  charge  concerning  it 
has  been  made."  This  rule  has  since  been  consistently  followed. 
See  Stevens  v.  Central  Railroad  dk  Banking  Co.,  80  Ga,  19  (3) 
Cole  V.  Byrd,  83  Ga.  207  (3) ;  Zetvis  v.  State,  91  Ga.  168  (1) 
Jackson  v.  State,  Id.  271  (4);  Skinmr  v.  State,  98  Ga.  127  (2) 
Bass  V.  State,  103  Ga.  228  (4);  Waters  v.  State,  Id.  571  (1);  ffuf 
V.  State,  104  Ga.  521;  Joiner  v.  State,  105  Ga.  646  (4);  Freeman 
V.  State,  112  Ga.  48  (1);  Louisville  ilk  Nashville  R.  Co.  v.  Thomp- 
son, 113  Ga.  983;  Downing  v.  State,  114  Ga.  31;  Harris  w.  State, 
Id.  35;  Levan  v.  State,  Id.  258.  Counsel  for  the  plaintiff  in  error 
contend  that  this  well-established  rule  of  practice  is  not  applicable 
to  the  casein  hand,  but  that  this  case  is  controlled  by  the  rule  an- 
nounced in  Stafford  v.  State,  55  Ga.  591,  which  was  followed  in 
Hummer  v.  State,  111  Ga.  839,  that,  where  a  witness  swore  to  a 
certain  state  of  facts  upon  one  trial,  and  to  the  contrary  upon  a  sec- 
ond trial  of  the  same  case,  admitting  that  his  testimony  first  given 
was  false,  it  was  error  in  the  court  to  fail  to  charge  that  if  a  wit- 
ness knowingly  and  wilfully  swears  falsely  in  a  material  matter,  his 
testimony  should  be  rejected  entirely,  imless  it  be  corroborated  by 
the  facts  and  circumstances  of  the  case  or  other  credible  evidence. 
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The  facts  of  the  case  under  consideration  do  not  bring  it  within  the 
scope  of  the  principle  announced  in  the  two  cases  last  cited.  In 
each  of  those  cases  a  witness  himself  admitted  that  his  testimony 
given  upon  a  former  trial  was  false,  while  in  the  present  case  the 
witnesses  sought  to  be  impeached  stoutly  denied  that  their  testi- 
mony on  the  committal  trial  was  diflferent  from  what  they  testified 
in  the  last  trial.  This  distinction  seems  to  have  been  sufficiently 
material  to  call  for  the  diflferent  rulings  above  referred  to. 

2.  Another  ground  of  the  motion  for  a  new  trial  was,  that  the 
court  refused  to  permit  a  witness  for  the  accused  to  testify  to  the 
effect  that,  on  the  night  of  the  homicide,  Tom  Hunter  told  him 
that  he.  Hunter,  had  killed  the  deceased  in  self-defense,  and  that 
Robison  was  not  implicated  in  the  killing.  Such  testimony  was 
not  admissible.  The  exact  question  was  decided  in  Lyon  v.  State, 
22  Ga,  399.  There  two  persons  were  jointly  indicted  for  assault 
with  intent  to  murder;  one  failed  to  appear,  and  upon  the  trial  of 
the  other  he  sought  to  prove  that  his  codefendant  had  acknowl- 
edged that  he  alone  committed  the  oflfense;  the  trial  judge  excluded 
the  testimony,  and  this  court  sustained  his  ruling.  Directly  in  line 
with  Lyon's  case  are  Daniel  v.  State,  65  Ga.  199  (1) ;  Kelly  v.  State, 
82  Ga,  441  (2) ;  Wool/olkx.  State,  85  Ga,  69  (15) ;  Briscoe  v.  State, 
95  Ga,  496 ;  Delk  v.  State,  99  Ga,  667  (3) ;  Lowry  v.  StaU,  100 
Ga.  574.  Of  course  Tom  Hunter  would  have  been  a  competent 
witness  in  behalf  of  Robison,  upon  his  separate  trial;  but  the  dec- 
larations of  Hunter  were  merely  hearsay,  and  to  have  admitted 
them  to  acquit  Robison  would,  as  said  by  McDonald,  J.,  in  Lyon 
V.  State,  supra,  "be  recognizing  a  principle  which  would,  in  all  such 
cases,  subvert  the  ends  of  justice.  All  one  defendant  would  have 
to  do  would  be  to  admit  that  his  guilty  accomplice  was  innocent, 
and  that  he  himself  had  perpetrated  the  crime,  absent  himself  so 
as  to  enable  the  party  on  his  trial  to  have  the  benefit  of  his  admis- 
sion, and,  after  his  acquittal,  appear,  demand  his  trial,  and  prove 
by  the  evidence  of  the  acquitted  party  that  he  was  in  fact  the 
guilty  person." 

3.  The  evidence  was  amply  sufficient  to  sustain  the  verdict  of 
guilty,  and  the  record  discloses  no  reason  for  granting  a  new  trial. 
Judgment  affirmed.     All  the  Justices  concurring,  except  Little,  J., 
ahstnt. 
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ij^  ^4g  HuNNicuTT  V.  The  State. 

117    25i 

i^cLe^l  SiMMOMB,  C.  J.    The  accused  was  indicted  for  murder.    The  eTidenoe  intro- 

1 124  788]  duced  by  the  State  on  the  trial  tended,  if  believed,  to  make  out  a  case  of 

murder ;  while  that  introduced  by  the  accused  would,  if  credible,  show  com- 
plete justification ;  and  there  was  no  evidence  to  authorize  a  verdict  of  volun- 
tary manslaughter.  When,  therefore,  the  jury  returned  a  verdict  of  volun- 
tary manslaughter,  it  was  error  for  the  judge  to  overrule  a  motion  for  a  new 
trial  based  upon  the  ground  that  the  verdict  was  contrary  to  law  and  the  evi- 
dence. Kendrick  v.  State,  113  Qa.  769. 
Judgment  reversed.    All  tJie  Jtutices  concurring,  except  Little,  J.,  absent. 

Argued  December  16,  — Decided  December  19, 1901. 

Indictment  for  murder.     Before  Judge  Reagan.    Fayette  supe- 
rior court.     October  28,  1901. 

JSr.  M,  Dorsey  and  W.  B,  Hollingsworth,  for  plaintiff  in  error. 
0.  H,  B.  Bloodworih,  solicitor-general,  contra. 


Shaw  v.  The  Statk 


Fish,  J.     1.  Under  the  evidence  appearing  in  the  record,  there  was  no  error  in 
chaiging  the  law  embraced  in  the  Penal  Code,  $  78. 

2.  Inasmuch,  however,  as  the  evidence  was  insufficient  to  support  a  conviction 
of  any  crime  greater  than  voluntary  manslaughter,  and  the  accused  was  found 
guilty  of  murder,  the  court  erred  in  not  granting  a  new  trial. 
Judgment  reversed.    All  the  Justices  concurring,  except  Little,  J.,  absent. 

Argued  KoTember  19,  —Decided  December  19, 1901. 

Indictment  for  murder.      Before  Judge  Falligant.      Chatham 
superior  court.     September  26,  1901. 

JB.  i.  Colding,  for  plaintiff  in  error.     J.  M,  Terrell,  aUomey^ 
general,  and  W.  W,  Osborne,  solicitor-generaJ,  contra. 


Morgan  v.  The  Statb. 

Cobb,  J.  The  evidence  authorized  the  verdict,  and  the  chaiges  complained  of, 
even  if  erroneous  for  the  reasons  assigned  in  the  motion  for  a  new  trial,  did 
not,  in  view  of  the  facts  disclosed  by  the  record,  contain  any  error  of  which 
the  accused  can  complain.  The  charges  in  question  really  gave  the  accused 
the  benefit  of  a  theory  which  the  evidence  did  not  authorize. 
Judgment  c^rmed.    AU  the  Justices  concurring,  except  Little,  J.,  absent. 

Argued  November  19, — Beargued  December  16, — Decided  December  20, 1901. 
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Accnsation  of  misdemeanor.     Before  Judge  Calhoun.    Ciiminal 
court  of  Atlanta.     October  5,  1901. 

S.  C.  Crane,  for  plaintiff  in  error. 
E,  R,  Blacky  solicitor,  contra. 


Winkles  v.  The  State. 

Lumpkut ,  P.  J.  1.  When  in  the  trial  of  an  indictment  founded  upon  section 
343  of  the  Penal  Code,  which  makes  it  a  misdemeanor  to  **  intentionally  point 
or  aim  a  gon  or  pistol  .  .  at  another/'  the  court  not  only  read  the  section 
to  the  jury  but  in  so  doing  distinctly  emphasized  the  proposition  that  in  or- 
der to  render  the  accused  guilty  the  pointing  or  aiming  must  have  been  inten- 
tional, a  failure  in  subsequent  portions  of  the  charge  to  use  the  word  '•*■  inten- 
tionally "  in  connection  with  the  word  **  point "  or  **  aim  "  is  not  cause  for  a 
new  trial ;  and  the  more  especially  is  this  so  when  the  evidence  warranted  a 
finding  that  the  accused  did  intentionally  point  a  gun  at  the  prosecutor,  and 
the  former  did  not  in  his  statement  set  up  the  defense  that  the  weapon  was 
unintentionally  pointed,  but  denied  altogether  that  he  pointed  it  at  the  pros- 
ecutor. \ 

2.  It  is  not  essential  to  a  conviction  under  this  section  for  the  State  to  show  that 
the  pointing  of  the  wei^n  vras  done  with  an  intention  to  shoot. 

3.  The  use  of  opprobrious,  insulting,  or  abusive  language  by  one  person  to  an- 
other wiU  not,  without  more,  justify  the  latter  in  pointing  or  aiming  a  gun 
or  pistol  at  the  former.     Skinner  v.  StaJte,  98  Oa.  127. 

4.  The  evidence  in  the  present  case  warranted  the  verdict. 

Judgment  affirmed.    All  the  Justices  concurring,  except  Little,  J.,  abeeni. 

Argued  December  16,  — Decided  December  20, 1901. 

Indictment  for  misdemeanor.     Before  Judge  Janes.     Polk  supe- 
rior court.     October  17,  1901. 

Sanders  &  Davis,  for  plaintiff  in  error. 

W.  T.  Roberts,  solicitor-general,  and  William  Janes,  contra. 


MOODY  V.  THE  STATE.  ^^^T 

120  m 

When  in  a  close  case  the  defense  of  alibi  is  set  up  and  sustained  by  evidence,       ^  te»V^ 
failure  to  charge  upon  the  law  of  alibi  is  cause  for  a  new  trial.  121  ^T^l 

It  is  also  in  such  a  case  cause  for  a  new  trial  that  the  judge,  after  referring  in 
his  chaige  to  circumstances  disclosed  by  the  evidence  which  bore  against  the 
accused,  added  the  words :  *^  Tou  are  to  consider  all  these  things,  gentlemen, 
and  give  them  weight  as  sensible  men.^* 

Argued  I>ee«mber  16, — Decided  December  19, 1901. 
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Indictment  for  robbery, 
court.     October  17, 1901. 


Before  Judge  Janes.    Polk  superior 


Bunn  &  Travrick  and  Sanders  &  Davis,  for  plaintiff  in  error. 
W,  T,  Roberts,  solicitor-general,  contra. 

Lumpkin,  P.  J.  1.  This  case,  as  to  the  first  point  ruled  above,  is 
directly  within  the  principle  laid  down  in  Fletcher  v.  State,  85  Oa. 
666. 

2.  The  charge  dealt  with  in  the  second  headnote  was  obviously 
erroneous.  Whether  or  not  given  circumstances  are  entitled  to  any 
weight  is  purely  a  matter  for  the  jury.  As  the  judge  instructed 
the  jury  that  they  must  give  weight  to  certain  circumstances,  and 
as  the  same  tended  to  show  the  guilt  of  the  accused,  the  charge  was 
in  this  respect  necessarily  prejudicial  to  him. 

Judgment  reversed.  All  the  Justices  concurring,  except  Little,  J,, 
absent 
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ROBERTS  V,  THE  STATE. 

1.  In  a  close  and  doubtful  case  it  U  error  for  the  judge  to  refuse  to  give  the  jury, 
upon  an  appropriate  written  request  submitted  in  due  time,  a  chaige  apply- 
ing to  the  facts,  as  shown  by  the  evidence  for  the  party  making  the  request, 
the  law  applicable  thereto ;  and  this  is  true  although  the  judge  in  his  charge 
states  the  abstract  principle  of  law  applicable  to  those  facts. 

2.  The  failure  to  chaige  a  proposition  of  law  applicable  to  the  case  can  not  be 
taken  advantage  of  by  assigning  error  upon  a  charge  which  is  abstractly  cor- 
rect. 

3.  When  the  chaige  embraces  a  section  of  the  code  which  contains  a  technical 
term  of  the  law,  the  meaning  of  which  is  probably  not  understood  l>y  a  per- 
son unlearned  in  the  law,  such  term  should  be  so  defined  as  to  convey  to  the 
jury  a  correct  idea  of  its  meaning. 

Argued  December  16,— Decided  December  20, 1901. 

Indictment  for  murder.  Before  Judge  Hart.  Jasper  superior 
court.     November  5,  1901. 

Lane  &  Park  and  Oreene  F,  Johnson,  for  plaintiff  in  error. 
JT.  Q,  Lewis,  solicitor-general,  contra. 

Cobb,  J.  The  accused  was  placed  on  trial,  charged  with  the  of- 
fense of  murder,  and  was  convicted  of  voluntary  manslaughter.  He 
excepted  to  a  judgment  of  the  court  refusing  to  grant  him  a  new 
trial. 
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1.  Counsel  for  the  accused  in  due  time  submitted  to  the  tried 
judge  in  writing  a  request  to  charge,  which,  after  stating  that  the 
Penal  Code  declares  it  to  t>e  justifiable  homicide  for  one  to  kill 
another  who  manifestly  endeavors  by  violence  or  surprise  to  com- 
mit a  felony  on  the  person  of  the  slayer,  concluded  in  the  follow- 
ing language:  "The  court  charges  you  that  it  is  not  essential,  in 
order  for  such  killing  to  be  justifiable,  that  an  actual  assault  should 
have  been  made  upon  the  person  of  the  slayer,  or  that  a  blow  should 
be  actually  given  or  struck.     Nor  is  it  essential,  for  such  killing  to 
be  justifiable,  that  the  assailani  be  within  striking  distance  or  reach 
of  the  slayer,  it  the  attack  be  apparently  imminent.    It  is  suflScient, 
in  order  to  make  this  defense  available,  if  it  appears  that  the  cir- 
cumstances were  suflBcient  to  excite  the  fears  of  a  reasonable  man 
that  a  felony  was  about  to  be  committed  upon  his  person,  and  that 
the  party  killing  acted  under  the  influence  of  those  fears  and  not  in 
a  spirit  of  revenge.**     This  request  contains  propositions  of  soimd 
law.     See   Cumming  v.  State,  99   Oa.  662  (2) ;  Johnson  v.  State^ 
105  6a,  665;  Stubbs  v.  State,  110  Ga.  917.     An  examination  of 
the  brief  of  evidence  shows  that  the  charge  requested  was  pecu- 
liarly appropriate  to  the  defense  set  up  in  the  evidence  introduced 
in  behalf  of  the  accused.     The  charge  of  the  judge  contains  the 
substance  of  the  section  of  the  code  relating  to  justifiable  homicide, 
and  refers  in  a  general  way  to  the  rule,  that  when  the  circum- 
stances are.  sufi&cient  to  excite  the  fears  of  a  reasonable  man  that  a 
felony  is  about  to  be  committed  on  him,  and  he  acts  under  the  in- 
fluence of  those  fears  and  not  in  a  spirit  of  revenge,  the  killing  is 
justifiable ;  but  nowhere  in  the  charge  is  there  any  reference  to  the 
application  of  this  general  principle  to  the  particular  facts  of  the 
case.     Under  such  circumstances  the  judge  should  have  given  the 
charge  requested  by  counsel  for  the  accused,  and  his  refusal  to  do 
80  is,  in  the  present  case,  error  requiring  the  granting  of  a  new 
trial     In  Haynes  v.  State,  17  Oa,  465,  483,  Judge  Lumpkin  said: 
"  I  give  it  as  the  result  of  tMrty-four  years'  experience  that  ordi- 
narily general  charges,  however  abstractly  true,  are  worse  than  use- 
less— their  eflfect  being  to  misguide  instead  of  directing  the  jury 
to  a  right  finding;  and  the  only  instructions  which  are  worth  any- 
thing are  such  as  enable  the  jury  to  apply  the  law  to  the  precise 
case  made  by  the  proof."     In  the  case  of  Slade  v.  Paschal,  67  Ga. 
541,  545,  Mr.  Justice  Speer  said:  "To  charge  an  abstract  principle 
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of  law  is  well  enough,  but  when  the  request  goes  further  and  seeks 
a  charge  that  applies  that  principle  to  the  facts  of  the  case,  if  the 
proof  justifies  its  application,  to  refuse  it  is  error.  An  abstract 
principle  given  may  make  but  a  slight  impression  on  a  jury,  but 
when  it  is  applied  hypothetically  to  the  facts,  it  aids  the  jury  to  a 
correct  result,  and  is  one  of  the  most  potent  means  in  the  hands  of 
the  court  of  having  the  law  applicable  to  the  facts  fairly  adminis* 
tered."  See  also  Langston  v.  Marka^  68  Oa,  435  (5) ;  Metropolitan 
SL  JB.  Co.  V.  Johnson,  90  Ga.  501  (5);  Taylor  v.  State,  105  Oa. 
846  (2).  The  present  case  being  close  and  doubtful  under  the  evi- 
dence, the  accused  was  entitled  to  have  the  law  applicable  to  Ms 
defense  fully  stated  to  the  jury ;  and  the  charge  not  attempting  in 
any  way  to  apply  the  law  relating  to  his  defense  to  the  particidar 
facts  of  the  case,  an  appropriate  written  request  having  tlus  effect, 
when  properly  presented  and  in  due  time,  should  have  been  given 
in  charge  to  the  jury.  The  request  presented  was  of  the  character 
just  referred  to,  and  was  submitted  in  the  time  required  by  law, 
and  the  refusal  of  the  court  to  charge  the  same  is  such  an  error,  in 
a  case  of  the  character  now  under  consideration,  as  to  require  us  to 
reverse  the  judgment  refusing  a  new  triaL  While  the  charge  as  a 
whole  contains  the  abstract  principles  of  law  applicable  to  the  case, 
it  does  not  in  any  way  attempt  to  apply  any  of  these  principles  to 
the  particular  facts  of  the  case;  and  the  omission  of  the  judge  to 
make  proper  application  of  these  principles  is  an  additional  reason 
in  the  present  case  why  the  refusal  to  give  the  request  above  re- 
ferred to  was  such  an  error  as  required  the  granting  of  a  new  triaL 
2.  The  motion  for  a  new  trial  contains  several  grounds  in  which 
extracts  from  the  charge  are  set  forth ;  it  not  being  contended  that 
these  extracts  do  not  of  themselves  contain  sound  propositions  of 
law,  but  the  assignments  of  error  thereon  being  that  the  court  failed 
to  give,  in  connection  with  such  extracts,  other  instructions  which 
were  allied  to  be  appropriate  in  the  case.  In  Mclver  v.  Rwy,  Co., 
108  Oa.  306,  309,  Mr.  Presiding  Justice  Lumpkin,  in  referring  to 
an  assignment  of  error  of  this  character,  says:  "  We  do  not  think 
this  is  the  proper  way  in  which  to  make  a  question  of  this  kind. 
If  counsel  desired  any  particular  principle  of  law  to  be  given  in 
charge,  they  should  have  submitted  to  the  court  an  appropriate 
request  in  writing.  Or,  if  the  principle  in  question  was  one  neces* 
sarily  involved  in  the  trial,  they  ought,  independently  of  other 
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matters,  to  have  excepted  to  the  failure  of  the  judge,  even  though 
not  so  requested,  to  charge  the  jury  thereon."  This  doctrine  was 
followed  in  the  cases  of  Lucas  \,  State,  110  Oa.  756 ;  Wood  v.  Col- 
lim.  111  aa.  32  (5);  Keys  v.  State,  112  &a,  392  (4);  Barnes  v. 
StaU,  113  Ga.  189;  Central  of  Ga.  By.  Co.  v.  Grady,  113  Ga.  1045 ; 
Hays  V.  State,  114  Ga.  29;  Tucker  v.  State,  Id.  61. 

3.  Complaint  is  made  that  the  court  erred  in  failing  to  explain 
to  the  jurj  the  meaning  of  the  word  ''felony,"  this  heing  a  technical 
term  of  the  law  having  a  definite  meaning  under  our  code,  and 
heing  a  term  necessary  to  be  used  in  instructing  the  jury  upon  the 
law  relied  on  by  the  accused  as  affording  him  a  defense  to  the 
charge  upon  which  he  was  being  tried.  To  charge  a  jury  of  even 
more  than  average  intelligence  but  who  are  unlearned  in  the  law, 
that  one  who  acts  under  the  fears  of  a  reasonable  man  that  a  fel- 
ony is  about  to  be  committed  on  him  by  another  would  be  justified 
in  taking  the  life  of  such  person,  without  explaining  what  is  meant 
by  the  term  "  felony,"  leaves  the  jury  almost  if  not  entirely  in  the 
dark  as  to  what  is  necessary  to  constitute  a  defense  in  such  a  case. 
Whether  or  not  the  failure  to  explain  the  meaning  of  this  term 
would,  in  the  absence  of  an  appropriate  written  request  so  to  do, 
be  such  an  error  as  would  require  the  granting  of  a  new  trial,  is 
not  necessary  to  be  determined  in  the  present  case ;  for  a  new  trial 
is  demanded  upon  another  ground  in  the  motion.  But  in  all  ccuses 
where  the  term  "felony,"  or  other  technical  term  of  the  law,  is 
contained  in  a  section  of  the  code  which  is  given  in  charge,  the 
meaning  of  such  term  should  be  explained  to  the  jury. 

Judgment  reversed.  All  the  Justices  concurring,  except  Little,  J., 
absent. 


BIGHAM,  executrix,  v.  KISTLER  et  al. 


iiu  am 

,117    883 

1.  The  petition  set  forth  a  cause  of  action  a^  against  the  demurrers  filed  thereto,    ^^    453 
and  there  was  no  error  in  overruling  such  demurrers.  l»^447 

2.  The  common-law  rule,  that  in  a  joint  action  all  of  the  plaintiffs  must  recover 
or  none  can,  does  not  prevail  in  equity. 

3.  When  a  person  of  full  age  and  laboring  under  no  disability  is  named  as  plain- 
tiff in  a  suit  filed  by  a  duly  licensed  attorney  at  law,  the  presumption  is  that 
the  attorney  had  authority  to  file  the  suit  in  behalf  of  such  person.  This  pre- 
sumption, however,  is  not  conclusive,  but  may  be  rebutted  by  proof.  Nor 
does  the  fact  that  the  attorney  who  filed  the  suit  abandoned  the  same  before 
it  came  to  trial  prevent  a  decree  rendered  therein  in  favor  of  the  defendant 
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from  being  prima  facie  binding  upon  the  party  in  whose  behalf  the  suit  was 
filed. 

4.  The  evidence  authorized  the  verdict,  and  none  of  the  sCBsignments  of  error 
in  the  motion  for  a  new  trial  reqtdred  the  granting  of  a  new  trial. 

6.  The  decree  rendered  followed  the  verdict  and  was  authorized  by  the  plead- 
ings, 80  far  as  the  rights  of  four  of  the  plaintiffs  were  concerned  ;  but  in  bo  far 
as  the  decree  was  in  favor  of  one  of  the  plaintiffs  named  therein  it  was  erro- 
neous. Direction  will  be  given  that  the  decree  be  modified  so  as  to  author- 
ize a  recovery  in  behalf  of  four  of  the  plaintiffs  instead  of  five. 

Argued  Norember  12,— Decided  December  20,  1901. 

Equitable  petition.    Before  Judge  Harris.    Troup  superior  court. 
February  18,  1901. 

Harwell  &  Lovejoy^  for  plainti£f  in  error. 

iZ.  A,  S,  Freeman,  E.  T.  Moon,  and  2>.  J.  Gaffney,  contveL 

Cobb,  J.  In  1881  Willis  Miller,  the  father  of  Mrs.  Jane  B. 
Kistler,  executed  to  her  and  her  children  a  deed  to  his  entire  estate. 
Sometime  thereafter  this  deed  was  set  aside  by  a  consent  decree 
rendered  on  a  bill  filed  for  that  purpose  by  Miller.  Subsequently 
to  this,  on  January  8,  1885,  Miller  executed  to  P.  H.  Kistler,  the 
husband  of  Mrs.  Jane  B.  Kistler,  a  deed  to  the  property  now  in 
controversy  and  known  as  the  Freeman  and  DriscoU  places.  On 
December  1,  1886,  Miller  executed  a  deed  to  the  same  property  to 
Mrs.  Kistler  and  her  children.  In  1887  an  execution  in  favor  of 
B.  H.  Bigham  against  P.  H.  Kistler  and  an  execution  in  favor  of 
Bigham  against  Mrs.  Kistler  were  levied  on  the  land  in  dispute. 
In  1888,  while  levies  on  these  executions  were  pending,  a  bill  was 
filed  in  the  name  of  Mrs.  Kistler  and  six  minor  children,  named  as 
Nannie,  William  H.,  Joel,  Martha  Ann,  Susan,  and  Mary  Kist- 
ler, against  P.  H.  Kistler  and  B.  H.  Bigham,  seeking  to  enjoin  the 
prosecution  of  the  foregoing  executions,  and  to  have  the  deed  made 
to  P.  H.  Kistler  delivered  up  and  cancelled  for  alleged  fraud  in  its 
procurement.  On  this  petition,  in  1889,  a  verdict  was  returned 
finding ''that  the  judgments  in  favor  of  B.  H.  Bigham  against  P.H. 
Kistler  and  Jane  B.  Kistler  are  as  follows:"  setting  forth  the 
amounts  allowed  against  each ;  the  verdict  further  finding  that  the 
lands  in  controversy  were  subject  to  the  liens  of  the  executions  in 
favor  of  Bigham,  and  that  the  lands  be  sold  for  the  purpose  of  dis- 
charging these  liens ;  the  balance  of  the  lands  remaining  after  the 
liens  were  satisfied  to  be  the  property  of  Mrs.  Kistler  and  her  chil- 
dren.   Upon  this  verdict  a  decree  was  rendered,  making  the  verdict 
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the  judgment  of  the  court,  and  decreeing  that  the  lands  be  sold 
for  the  purpose  and  in  the  manner  stated  in  the  verdict ;  the  title 
to  the  lands  remaining  after  the  executions  had  been  satisfied  to  be 
vested  in  Mrs.  Kistler  and  her  children.  Under  this  decree  execu- 
tion was  issued  and  levied  on  the  land  known  as  the  Freeman  place, 
and  it  was  in  1889  sold  to  Bigham  for  an  amount  which  was  not 
sufficient  to  discharge  the  executions,  and  a  sherifiTs  deed  made  to 
him.  He  entered  into  possession  of  this  land  and  remained  in  pos- 
session until  his  death.  Some  time  after  the  sale  of  this  land  the 
execution  issued  on  the  decree  was  levied  on  the  DriscoU  place,  the 
other  tract  of  land  described  in  the  verdict  and  decree.  Bigham 
died  in  the  meantime,  and  the  present  petition  was  brought  on 
October  14,  1895,  by  Mrs.  Kistler  and  certain  of  her  children  and 
P.  H.  Kistler  against  Mrs.  Mary  Jane  Bigham,  as  executrix  of  the 
will  of  B.  H.  Bigham.  In  this  petition  the  plaintiffs  seek  to  have 
the  decree  rendered  in  1889  annulled,  and  to  have  the  sale  of  the 
Freeman  place  set  aside,  and  to  enjoin  the  sale  of  the  DriscoU  place. 
Several  grounds  for  annulling  the  decree  are  alleged,  among  them 
being  that  the  decree  was  obtained  by  fraud  on  the  part  of  B.  H. 
Bigham,  and  that  no  answer  was  filed  by  the  defendant  which  would 
authorize  the  decree  rendered  in  the  case.  It  was  further  alleged 
that  the  deed  from  Willis  Miller  to  P.  H.  Kistler  was  fraudulent 
and  void,  and  that  Kistler  never  accepted  it,  and  that  title  to  the 
property  was  in  the  plaintiffs  by  virtue  of  the  deed  made  by 
Miller  to  them  in  1886.  The  defendant  tiled  demurrers,  general 
and  special,  to  the  petition.  Some  of  the  special  demurrers  were 
sustained  and  certain  parts  of  the  petition  were  stricken  ;  the  other 
special  demurrers  and  the  general  demurrer  were  overruled.  To 
the  overruling  of  these  demurrers  the  defendant  filed  exceptions 
pendente  lite.  The  case  then  went  to  trial,  when  a  special  verdict 
in  answer  to  questions  propounded  by  the  court  was  returned,  all 
the  findings  being  in  favor  of  the  plaintiffs.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled,  and  she  excepted, 
assigning  error  upon  her  exceptions  pendente  lite,  and  upon  the 
refusal  of  the  court  to  grant  her  a  new  trial.  Other  facts  material 
to  a  clear  under3tanding  of  the  case  are  stated  hereafter. 

1.  The  defendant  demurred  to  the  petition  generally,  and  upon 
the  ground  that  all  of  the  matters  therein  set  forth  were  adjudica- 
ted by  the  decree  in  1889  in  favor  of  B.  H.  Bigham,  and  that  no 
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sufficient  reason  was  alleged  in  the  petition  why  this  decree  should 
be  set  aside.     Upon  this  subject  the  petition  alleged,  in  substance, 
that  while  the  suit  upon  which  this  decree  was  rendered  was  pend- 
ing, B.  H.  Bigham  sent  to  the  plaintiff,  Mrs.  Kistler,  a  message  to 
the  effect  that  no  answer  had  been  filed  to  the  petition,  and  that 
the  case  could  not,  for  that  reason,  be  tried  at  that  term  of  the 
court;  that  he  did  not  care  to  trouble  her  any  more  about  the  land, 
that  title  to  the  same  was  in  her  and  her  children,  that  she  should 
have  the  land,  and  to  go  home  and  be  content.     It  is  allied  that 
Mrs.  Kistler  believed  these  statements  and  acted  on  them  by  not 
attending  court  and  prosecuting  her  case,  and  that  but  for  the  state- 
ments she  would  have  remained  and  looked  after  her  case ;  and 
that  notwithstanding  these  representations  Bigham  had  the  decree 
entered  in  his  favor,  and  Mrs.  Kistler  did  not  know  of  the  enter- 
ing of  the  decree  until  informed  thereof  by  her  attorney  in  1895, 
a  short  time  before  the  filing  of  the  present  petition.     The  petition 
also  alleges  that  the  attorney  employed  by  the  plaintiffs  to  file  the 
suit  in  1888  abandoned  the  suit  after  filing  the  petition,  though  the 
same  remained  pending  on  the  dockets  of  the  court.     It  was  fur- 
ther alleged,  in  this  connection,  that  no  answer  was  filed  by  the 
defendant  to  the  petition  and  no  issue  was  made  up  for  the  court 
to  try.      If  it  be  true  as  alleged  that  no  answer  was  filed  by  the 
defendant,  there  were  no  pleadings  upon  which  to  base  the  decree 
which  was  rendered  in  favor  of  the  defendant.     But  we  think  the 
allegations  of  the  petition  on  the  subject  of  fraud  were  amply  suffi- 
cient, if  true,  to  authorize  the  court  to  grant  the  relief  prayed  for. 
A  court  of  equity  will  set  aside  a  judgment  or  decree  obtained  by 
fraud  or  imposition.     Civil  Code,  §  4032.     If  the  allegations  of  the 
petition  upon  this  subject  be  true,  the  plaintiff  was  lulled  by  the 
defendant  into  the  belief,  not  only  that  the  case  would  not  be  tried 
at  that  term  of  the  court,  but  that  he  had  abandoned  all  claim  to  the 
land  to  recover  which  the  suit  was  filed.     Where  by  acts  and  state- 
ments of  a  defendant  a  plaintiff  is  misled  into  the  belief  that  the 
defendant  will  not  resist  the  plaintiff's  claim,  and  He,  acting  under 
this  belief,  fails  to  appear  and  prosecute  his  claim,  as  he  would  have 
done  but  for  these  statements  of  the  defendant,  it  would  be  uncon- 
scionable to  allow  the  defendant  to  take  advantage  of  the  plaintiff's 
absence  and  have  a  decree  entered  in  his  favor  which  concluded 
for  all  time  the  plaintiff's  right  to  enforce  his  claim.     There  is  noth- 
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iDg  in  the  petition  going  to  show  that  the  plaintiffs  were  guilty  of 
such  laches  or  negligence  as  would  prevent  them  from  moving 
when  thej  did  to  have  the  decree  set  aside.  It  is  distinctly  alleged 
that  Mrs.  Kistler  first  heard  of  the  decree  in  1895,  and  her  failure 
to  he  in  attendance  on  the  court  in  1889  to  see  that  Bigham  made 
good  his  representations  to  her  was  not,  under  the  circumstances, 
n^ligence.  If  the  allegations  of  the  present  petition  do  not  make 
a  case  for  the  interposition  of  a  court  of  equity,  it  is  difficult  to  con- 
ceive of  any  case  where  the  court  would  be  authorized  to  set  aside 
a  judgment  on  the  ground  of  fraud  in  its  procurement.  See,  in 
this  connectioD,  Markham  v.  Angier,  57  Oa,  43;  Dodge  v.  Will- 
iams,  107  Ga.  410  (1).  Having  alleged  facts  sufficient  to  have 
the  decree  rendered  in  1889  annulled,  not  only  as  to  Mrs.  Klistler 
but  also  as  to  all  of  her  children,  who  were  then  minors  and  for 
this  reason  victims  of  the  fraud  perpetrated  upon  her,  the  petition 
then  proceeds  to  set  forth  facts  which  show  unmistakably  the  right 
of  the  plaintiffs  to  the  other  relief  prayed  for.  It  is  alleged  that 
the  deed  from  Miller  to  P.  H.  Kistler  was  void ;  that  Miller  was 
an  old  man  who  could  neither  read  nor  write ;  that  he  employed 
Bigham,  who  was  an  attorney  at  law,  to  prepare  a  deed  to  the 
property  in  dispute  to  Mrs.  Kistler  and  her  children ;  that  instead 
of  carrying  out  his  instructions,  Bigham,  colluding  with  P.  H. 
Kistler,  prepared  the  deed  to  Kistler,  who  was  a  debtor  of  Bigham 
and  insolvent,  and,  by  misleetding  Miller  as  to  the  name  of  the 
grantee  in  the  deed,  induced  him  to  sign  the  same  with  his  mark. 
It  is  further  alleged  that  Bigham  subsequently  admitted  to  Miller 
that  he  had  practiced  a  fraud  on  him,  and  at  Miller's  request  pre- 
pared a  deed  which  accorded  with  his  original  instructions,  and  this 
deed  was  duly  executed.  Under  these  all^ations  the  deed  to  P. 
H.  Kistler  was  absolutely  void,  and  Mra  Kistler  and  her  children 
are  the  owners  of  the  property. 

It  was  contended  that  even  if  the  petition  set  forth  a  cause  of 
action  as  to  Mrs.  Kistler  so  far  as  it  sought  to  set  aside  the  decree 
rendered  in  favor  of  Bigham,  it  did  not  set  forth  any  cause  of  ac- 
tion as  to  the  children  of  Mrs.  Kistler,  for  the  reason  that  there 
was  no  fraud  perpetrated  upon  them,  the  fraud  alleged  to  have  been 
perpetrated  by  Bigham  being  simply  conduct  which  prevented  Mrs. 
Kistler  from  attending  court  and  looking  after  her  case.  All  of  the 
children  of  Mrs.  Kistler  who  were  her  coplaintiffs  in  the  proceed- 
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ing  resulting  in  the  decree  in  favor  of  Bigham,  except  one,  were 
minors ;  and  while  Mrs.  Kistler  was  not  prosecuting  the  suit  either 
as  next  friend  or  as  guardian  ad  litem  for  these  children,  it  is  ap- 
parent that  the  success  of  the  suit,  not  only  so  far  as  Mrs.  Kistler 
but  so  far  as  the  minor  children  were  concerned,  was  dependent 
upon  information  which  could  be  derived  from  Mrs.  Kistler  herself 
or  through  her  exertions,  the  presumption  being  that  the  minors 
were  not  in  a  position  to  actively  aid  in  the  prosecution  of  the  case. 
The  fraud  allied  against  Bigham  was  therefore  operative  directly 
upon  the  interest  of  the  minors,  for  it  prevented  the  person  upon 
whom  alone  the  success  of  the  suit  depended  from  appearing  in 
court  to  prosecute  the  same. 

2,  3.  The  defendant  demurred  to  the  petition  on  the  further 
ground  that  if  the  plaintiffs  ever  had  any  cause  of  action  it  was 
barred  by  the  statute  of  limitations.  As  we  shall  presently  show, 
some  of  the  plaintiffs  were  barred  and  some  were  not ;  and  while 
it  appeared  from  the  face  of  the  petition  that  some  were  barred, 
there  was  no  error  in  overruling  the  demurrer  as  it  was  framed. 
The  petition  was  filed  in  the  name  of  Mrs.  Kistler  and  her  children, 
Nannie,  Willie,  Joe,  Pinkie,  Susie,  and  Mary  Kistler.  The  court 
rendered  a  decree  holding  that  Mrs.  Kistler  and  the  child  designated 
in  the  petition  as  Willie  were  barred,  and  that  the  other  plaintiffs 
were  entitled  to  recover  a  five-sevenths  undivided  interest  in  the 
property.  Mrs.  Kistler  and  her  sou  Willie  acquiesced  in  this  de^ 
cree.  The  defendant  excepted  on  the  ground,  first,  that,  the  suit 
being  a  joint  one,  if  any  one  of  the  plaintiffs  were  barred,  none 
could  recover;  and,  second,  that  in  any  view  of  the  matter  the  plain- 
tiff named  in  the  petition  as  Nannie  was  barred.  All  proceedings 
to  set  aside  a  judgment  or  decree  must  be  brought  within  three 
years  from  the  rendition  of  such  judgment  or  decree.  Civil  Code, 
§  3764.  As,  however,  some  of  the  plaintiffs  in  the  suit  filed  in  1888 
were  minors  at  that  time,  the  statute  did  not  begin  to  run  against 
them  until  they  reached  their  majority.  Civil  Code,  §  3779.  As 
Mrs.  Kistler  and  those  of  her  children  who  were  parties  to  the  suit 
filed  in  1888  and  who  reached  their  majority  more  than  three  years 
before  the  filing  of  the  present  petition  were  barred  by  the  statute, 
it  becomes  necessary  to  inquire  whether  this  fact  will  preclude 
those  of  the  children  who  would  not  have  been  barred  from  assert- 
ing their  right  to  the  relief  prayed  for.     It  is  well  settled  at  law 
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that  in  a  joint  action  to  recover  land,  if  it  appears  that  one  of  the 
plaintiflFs  is  not  entitled  to  a  recovery,  the  suit  will  fail  as  to  all. 
De  Vaughn  \.  McLeroy,  82  Ga.  713  (6) ;  McGlamoryy,  McCormick, 
99  Ga.  148 ;  Towns  v.  Mathews,  91  Ga.  548  (3) ;  Wooding  v.  Blan- 
ton,  112  Ga.  509,  512.     But  even  in  cases  of  this  character,  where 
equitable  defenses  are  interposed,  the  common -law  rule  above  re- 
ferred to  will  not  be  applied.     Rumph  v.  Truelove,  66  Ga.  480  (2) ; 
Milner  v.  Vandivere,  86  Ga.  540,  545-6.     Much  more  would  such 
a  rule  not  be  applicable  in  an  action  which  is  purely  equitable,  as  is 
a  suit  to  set  aside  a  judgment  or  decree  of  the  court,  although  the 
ultimate  object  of  the  suit  may  be  the  recovery  of  land.     The  com- 
mon-law rule,  that  all  must  recover  or  none,  was  never  adopted  by 
courts  of  equity.    In  such  a  case  a  decree  will  be  molded  so  as  to  do 
justice  to  all  the  parties.    See  Pomeroy's  Rem.  &  Rights,  §  209  et  seq. 
It  remains,  therefore,  to  be  determined  whether  the  court  erred  in 
entering  a  decree  for  a  one-seventh  interest  in  the  land  in  favor  of 
Nannie  Kistler.     It  appears  from  the  evidence  that  she  was  of  age 
when  the  suit  brought  in  1888  was  filed.     She,  therefore,  stands  in 
the  same  position  as  her  mother,  if  she  was  a  party  to  that  proceed- 
ing.    It  is  claimed  by  the  defendants  in  error  that  she  was  not  a 
party  to  this  proceeding,  and  that  she  was  named  as  such  without 
her  authority.     It  appears  from  the  record  that  the  petition  in  that 
proceeding  was  filed  by  a  duly  licensed  attorney  at  law,  and  that 
Miss  Kistler  was  named  as  a  party  therein.     There  is  no  evidence 
whatever  in  the  record  upon  the  question  as  to' whether  she  author- 
ized any  one  to  make  her  a  party  to  the  former  suit,  unless  the  mere 
statement  of  her  mother,  that  the  attorney  was  employed  to  repre- 
sent her  and  her  children,  be  considered  as  referring  to  her  as  well 
as  the  minors.      The  case  really  stands  upon  the  presumption  al- 
ways indulged  in  favor  of  the  authority  of  a  duly  licensed  attorney 
to  represent  those  for  whom  he  assumes  to  appear.    The  attorney 
filed  the  suit,  naming  Miss  Kistler  as  a  party,  and  the  case  went  to 
trial  in  this  condition.     This  was  prima  facie  evidence  that  the  at- 
torney was  duly  authorized  to  file  the  suit  in  behalf  of  the  person 
80  named.     While  at  this  time  in  most  jurisdictions,  at  least  in  this 
country,  this  presumption  is  not  conclusive  but  one  which  may  be 
rebutted  by  the  party  so  named,  if  he  proceeds  in  due  time,  it  is 
universally  held  that  the  burden  is  upon  the  party  to  show  the  want 
of  authority  in  the  attorney.     Dobbins  v.  Dupree,  36  Ga.  108,  39 
Oa.  394;  Davant\.  Carlton,  57  Ga.  489;  Weeks,  Attys.  404-5. 
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Of  course,  there  is  no  doubt  that  if  Miss  Kistler  did  not  author- 
ize the  attorney  to  bring  the  suit  in  her  name,  and  for  this  reason 
was  not  in  fact  a  party  to  the  suit  filed  in  1888,  she  had  the  right 
to  move  to  set  aside  the  judgment,  so  far  as  it  affected  her,  pro- 
vided the  motion  to  set  aside  the  judgment  was  made  in  due  time 
after  she  had  notice  of  the  decree.  Turner  v.  Jordan,  67  Ga.  604; 
Longman  v.  Bradford,  108  Ga,  572.  But  not  having  made  a  mo- 
tion to  set  aside  the  judgment,  and  not  having  shown  in  the  trial 
of  the  present  case  that  the  appearance  by  the  attorney  in  her  be- 
half was  unauthorized  and  that  therefore  she  was  never  a  party  to 
the  case,  the  law  presumes  that  the  act  of  the  attorney  in  naming 
her  as  such  was  authorized.  Nor  does  it  make  any  difference  that 
the  attorney  who  filed  the  suit  may  have  failed  to  prosecute  the 
same  to  final  judgment,  if  the  suit  was  left  to  stand  upon  the  rec- 
ords of  the  court  and  finally  came  to  trial.  One  of  the  plaintiffs 
in  the  present  case,  who  was  likewise  a  plaintiff  in  the  former  pro- 
ceeding, testified  that  the  attorney  abandoned  that  suit  before  it 
came  to  trial ;  while  the  attorney  was  sworn  as  a  witness  and  testi- 
fied that  the  plaintiffs  "abandoned  him."  Be  this  as  it  may,  the 
law  presumes  that  the  act  of  the  attorney  in  filing  the  suit  in  be- 
half of  the  parties  named  as  plaintiffs  therein  was  duly  authorized ; 
and  even  if  he.subsequently  abandoned  the  suit,  this  did  not  remove 
the  presumption  which  would  be  indulged  the  moment  the  suit  was 
filed.  The  presumption  once  arisen  continued  throughout  the 
progress  of  the  trial  up  to  and  including  the  entering  of  the  final 
judgment  in  the  case.  Being  presuftiptively  a  party  to  the  suit,  it 
was  incumbent  upon  Miss  Kistler  in  the  present  proceeding  to  show 
some  reason  why  the  decree  was  not  binding  upon  her.  On  this 
question  she  is  absolutely  silent.  Being  sui  juris  in  1888  when 
the  suit  was  filed,  she  can  derive  no  advantage  from  the  fraudulent 
misrepresentations  made  by  Bigham  to  her  mother,  it  not  appear- 
ing that  these  representations  were  communicated  to  her  and  that 
she  acted  on  them  to  her  injury.  As  to  this  matter  she  occupies 
a  different  position  from  the  minors,  in  that  the  latter  are  presumed 
to  be  under  the  control  and  influence  of  their  mother  when  they 
appear  as  coplaintiffs  with  her  in  a  suit  brought  against  their  father 
and  one  who  is  allied  to  be  conspiring  with  him  to  defeat  the 
rights  of  the  children ;  whereas,  in  the  case  of  a  child  of  full  age 
the  presumption  is  that  she  is  looking  after  her  own  interests  inde- 
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pendently  of  her  mother  and  acting  on  her  own  responsibility. 
But  even  if  it  be  conceded  that  the  decree  was  void  as  to  Miss 
Kistler  on  account  of  the  fraud  practiced  upon  her  mother,  she  does 
not  attempt  to  explain  why  she  waited  nearly  seven  years  to  move 
to  set  the  decree  aside.  It  was  incumbent  upon  her  to  give  some 
satisfactory  explanation  of  this  delay,  by  showing  that  she  moved 
within  due  time  after  she  had  acquired  knowledge  of  the  fraud ;  and 
this  she  does  not  do.  In  no  view  of  the  matter  was  she  entitled  to 
a  decree  in  the  present  proceeding  for  any  part  of  the  land  in  con- 
troversy. This  being  so,  a  decree  should  have  been  entered  in  favor 
of  the  plaintiffs  for  only  a  four-sevenths  interest  in  the  land,  and  di- 
rection will  be  given  that  the  decree  be  so  modified. 

It  is  further  contended  by  counsel  for  plaintiff  in  error  that  the 
court  erred  in  entering  a  decree  in  favor  of  any  of  the  plaintiffs  who 
were  minors  in  the  former  proceeding,  for  the  reason  that  such 
minors  were  represented  in  that  case  by  their  mother;  and  that  as 
she  was  barred,  they  would  likewise  be  barred.  It  does  not  appear 
from  an  examination  of  the  bill  which  was  filed  by  Mrs.  Kistler 
and  her  children  in  1888  that  she  appeared  in  that  proceeding  either 
as  next  friend  or  as  guardian  ad  litem  for  the  minors.  The  proceed- 
ing was  in  the  names  of  Mrs.  Elistler  and  her  children,  and,  so  far 
as  appears  from  the  present  record,  there  was  no  guardian  ad  litem, 
next  friend,  or  other  representative  for  the  minors  in  that  litiga- 
tion. The  suit  was  in  their  names.  Mrs.  Kistler's  negligence  in 
failing  to  move  in  time  to  set  the  decree  aside  can  not  be  imputed 
to  the  minors,  who  were  simply  her  coplaintiffs  in  the  proceeding 
in  which  the  decree  was  rendered  ;  and  therefore  the  principle  in- 
voked by  counsel  for  the  plaintiff  in  error,  that  where  a  trustee,  or 
other  person  in  a  representative  capacity,  is  barred,  those  whom  he 
represented  are  also  barred,  has  no  application  to  the  present  case. 

4,  5.  There  was  ample  evidence  to  sustain  the  finding  of  the  jury 
that  the  decree  rendered  in  1889  was  obtained  by  fraud,  and  was 
therefore  void ;  and  there  was  also  evidence  to  support  their  find- 
ing that  the  deed  made  by  Willis  Miller  to  P.  H.  Kistler  was  fraud- 
ulent and  void,  and  that  title  to  the  property  was  in  the  plain- 
tiffs by  virtue  of  a  deed  executed  to  them  by  Willis  Miller  after  the 
date  of  the  alleged  deed  to  P.  H.  Kistler.  Several  grounds  of  the 
motion  for  a  new  trial  complain  of  rulings  of  the  court  in  reference 
to  certain  evidence  relating  to  the  question  whether  or  not  an  an- 
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swer  had  been  filed  by  the  defendant  to  the  suit  brought  in  1888, 
and  in  submitting  this  question  to  the  jury;  it  being  contended  that, 
under  the  circumstances  disclosed  by  the  record,  the  court  should 
have  conclusively  presumed  that  an  answer  had  been  filed.  The 
jury  returned  a  special  verdict  in  answer  to  several  questions  pro- 
pounded  to  them.  In  a  note  to  the  motion  for  a  new  trial  the  judge 
says  that  the  questions  "were  submitted  to  counsel  and  agreed 
upon  as  embodying  the  issues  involved."  The  jury  found  that  no 
answer  had  been  filed,  and  also  that  the  decree  rendered  in  1889 
was  obtained  as  a  result  of  fraudulent  representations  made  by  B.  H. 
Bigham  to  Mrs.  Kistler.  Inasmuch  as  there  was  ample  evidence 
to  warrant  this  latter  finding,  and  inasmuch  as  this  was  a  suffi- 
cient finding  upon  which  to  predicate  the  decree  rendered,  any  er- 
ror which  may  have  been  committed  in  relation  to  the  question 
whether  or  not  an  answer  had  been  filed  was  harmless.  We  do 
not  say  that  any  error  was  thus  committed ;  but  the  foregoing  sug- 
gestion is  a  sufficient  reply  to  the  assignments  of  error  upon  this 
point,  even  if  it  had  not  appeared  that  the  questions  had  been 
agreed  upon  by  counsel.  There  was  no  error  in  admitting  answers 
of  Mrs.  Kistler  to  certain  interrogatories,  but  even  if  there  was 
any  error  as  to  this  matter,  these  answers  were  upon  unimpor- 
tant points  not  likely  to  affect  the  substantial  merits  of  the  case. 
The  question  of  the  non-joinder  of  parties  plaintiff  is  not  a  proper 
ground  of  a  motion  for  a  new  trial.  The  decree  followed  the  verdict, 
and,  save  in  the  particular  above  mentioned,  was  unobjectionable. 
There  was  no  error  requiring  the  granting  of  a  new  trial. 

Judgrtient  affirmed^  with  direction.     All  the  Justices  concurrinff, 
except  Little,  «/".,  absent. 


MELTON  et  al.  v.  MAYOR  &  ALDERMEN  OF  MOULTRIE. 


114  4d3|         1-  It  is  within  the  power  of  the  duly  constituted  authorities  of  any  municipality, 
'     -^1  having  by  law  the  power  to  grant  licenses  to  retail  spirituous  and  intoxicat- 

130    6ft4  ^"^  liquors,  to  revoke  such  licenses  at  any  time,  without  refunding  the  money 

—  paid  therefor  or  any  part  of  the  same. 

2.  The  fact  that  the  holders  of  such  revoked  licenses  had  invested  money  in  liq- 
uors, or  in  fixtures  needed  in  the  business  of  retailing  the  same,  would  not 
vary  the  application  of  the  rule. 

3.  Those  who  were,  in  such  municipality,  the  holders  of  licenses  of  this  kind  can 
not,  after  the  revocation  thereof,  lawfully  carry  on  the  business  of  retailing 
such  liquors. 
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4.  Accordingly,  though  such  municipal  authorities  may  not  have  the  power  to 
adopt  ordinances  ahsolutely  prohibiting  the  sale  of  such  liquors  within  the 
municipality,  the  holders  of  the  revoked  licenses  can  not  maintain  an  equi- 
table petition  to  enjoin  the  enforcement,  during  the  period  covered  by  their 
licenses  as  issued,  of  ordinances  of  the  character  above  indicated. 

Argued  December  16,  — Decided  December  19, 1901. 

Petition  for  injunction.     Before  Judge  Hansell.     Colquitt  supe- 
rior court.     October  28,  1901. 

W.  S.  Humphreys  and  W.  M,  Hammondy  for  plaintiffs. 
Pearsall  &  Shipp  and  H,  C.  McKenzUy  for  defendants. 

Fish,  J.  On  October  22, 1901,  C.  E.  Melton,  Horkan,  Powell  & 
Co.,  and  H.  J.  Finch  brought  their  petition  against  the  Mayor  and 
Aldermen  of  the  City  of  Moultrie,  in  Colquitt  county,  for  injunction. 
The  petition,  in  substance,  alleged  that  petitioners  were  engaged  in 
the  retail  liquor  business  in  the  City  of  Moultrie ;  that  each  of  them 
had  paid  to  the  proper  authorities  of  the  municipaUty  the  sum  of 
$500  for  a  license,  to  do  such  business,  and  that  a  license  for  such 
purpose  had  been  regularly  issued  to  each  of  them,  which  licenses 
would  respectively  expire  at  given  dates  during  the  year  1902 ;  that 
they  had  expended  large  sums  of  money  in  purchasing  stocks  of  liq- 
uors, in  buildings  and  necessarj'  fixtures,  and  implements  for  carry- 
ing on  such  business;  that  recently  an  election  had  been  held  for 
Mayor  and  Aldermen  in  the  City  of  Moultrie,  and  the  newly  elected 
mayor  and  aldermen  were  about  to  enact  ordinances  to  revoke  the 
hcenses  for  the  sale  of  liquor  which  had  been  granted  by  the  mu- 
nicipal authorities  to  the  petitioners,  without  refunding  or  oflfering 
to  refund  to  the  petitioners  the  money  which  they  had  paid  for 
such  licenses,  to  prohibit  and  make  penal  the  having  or  keeping  for 
sale  of  malt,  spirituous,  or  intoxicating  liquors  within  the  corporate 
limits  of  the  city,  and  also  to  absolutely  prohibit,  under  a  ^severe 
penalty,  the  sale  of  such  hquors  within  the  limits  of  such  city ;  and 
that,  if  such  ordinances  should  be  adopted,  petitioners  would  suflfer 
great  and  irreparable  damages.  The  prayer  was,  that  the  mayor  and 
aldermen  be  restrained  from  enacting  such  ordinances,  and,  if  en- 
acted, that  they  be  enjoined  from  enforcing  the  same.  The  material 
allegations  of  the  petition  were  not  denied  in  the  answer.  Upon  the 
hearing  it  appeared  that  the  newly  elected  mayor  and  aldermen  of 
Moultrie  had  adopted  the  following  ordinances :  An  ordinance  spe- 
cially revoking  the  licenses  which  had  been  theretofore  granted  to 


Digitized  by  VjOOQIC 


464  MELTOK  v.  MOULTRIE.  (114 

the  petitioners,  respectively,  to  retail  such  liquors,  such  ordinance  to 
take  effect  from  and  after  October  26, 1901 ;  a  general  ordinance  re- 
voking all  licenses  previously  granted  by  the  authorities  of  the  city 
to  any  person,  firm,  or  corporation  to  sell  or  deal  in  spirituous,  vinous, 
malt,  and  intoxicating  liquors ;  an  ordinance  providing:  "  It  shall 
be  unlawful  for  any  person  or  other  party  to  keep  or  have  in  his 
possession  within  the  limits  of  the  City  of  Moultrie  any  brandy, 
whisky,  lager  beer,  or  intoxicating  drinks  or  viands  for  the  purpose 
of  selling,  bartering,  or  dealing  in  same  within  the  corporate  limits  of 
the  City  of  Moultrie,"  and  providing  a  penalty  for  the  violation  of 
the  same;  and  an  ordinance:  "From  and  after  Oct.  26th,  1901, 
that  no  person  or  persons  shall  be  allowed  to  sell  any  spirituous,  in- 
toxicating, fermented,  or  malt  liquors  in  the  incorporate  limits  of  the 
City  of  Moultrie,  either  directly  or  by  selling  any  other  commodity 
and  giving  away  the  liquor,  nor  under  any  other  device  or  disguise 
whatever,"  and  providing  a  penalty  for  the  violation  of  the  same. 
It  also  appeared  that  on  December  5,  1898,  an  election  was  held 
in  Colquitt  county,  under  the  provisions  of  the  general  local  option 
law,  which  resulted  in  favor  of  the  sale  of  spirituous,  malt,  and  in- 
toxicating liquors  in  that  county.  An  interlocutory  injunction  was 
refused ;  to  which  judgment  the  petitioners  excepted. 

The  doctrine  is  well  established  that  it  is  within  the  power  of 
the  duly  constituted  authorities  of  any  municipality,  having  by  law 
the  power  to  grant  licenses  to  retail  spirituous  liquors,  to  revoke 
such  licenses  at  any  time,  without  refunding  the  money  paid  there- 
for or  any  part  of  the  same.  Pol.  Code,  §  15;  Ison  v.  Griffin,  98 
Qa.  623 ;  Humh  v.  Christie,  103  (?a.  686.  The  fact  that  the  hold- 
ers of  such  revoked  licenses  have  invested  money  in  liquors,  or  in 
fixtures  needed  in  retailing  the  same,  does  not  vary  the  application 
of  the  rule.  Menken  v.  Atlanta,  78  Ga.  678 ;  Ison  v.  Griffin,  supra. 
Section  12  of  the  charter  of  the  City  of  Moultrie  (Acts  1895,  p. 
260)  gives  the  mayor  and  aldermen  thereof  "full  power  and  con- 
trol and  authority  to  r^ulate  the  sale  of  spirituous  liquors,  vinous, 
malt,  and  intoxicating  liquors  in  said  city ;  to  grant  license  for  the 
sale  of  the  same,  or  to  refuse  to  grant  such  license;  and  to  estab- 
lish dispensaries,  and  to  establish  such  other  and  further  regula- 
tions and  restrictions  as  they  may  deem  just  and  proper,  with  ref- 
erence to  the  sale  of  all  such  liquors ;  and  to  impose  penalties  upon 
all  persons  selling  such  liquors  without  a  license,  or  for  violating 
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any  of  the  city  ordinances  regulating  the  sale  of  the  same."  Sec- 
tion 14  of  the  charter  provides :  "  That  the  mayor  and  aldermen 
aforesaid  shall  have  power  to  pass  all  such  ordinances  and  regula- 
tions for  the  complete  government  of  the  city  aforesaid  as  shall  be 
deemed  necessary  and  proper,  and  for  the  suppression  of  disorderly 
conduct,  the  protection  of  life,  liberty,  and  property ;  the  mainte- 
nance of  the  pubUc  peace  and  the  protection  of  the  public  health, 
which  are  not  repugnant  to  the  constitution  and  laws  of  this  State, 
or  of  the  United  States,  as  they  may  see  proper  to  do ;  and  to  pre- 
scribe and  enforce  penalties  for  the  violation  of  the  same."  Under 
these  charter  provisions,  the  mayor  and  aldermen  had  authority  to 
pass  an  ordinance  revoking  any  and  all  hcenses  granted  for  the  sale 
of  spirituous,  malt,  vinous,  and  intoxicating  liquors ;  and  therefore 
there  was  no  error  in  refusing  to  grant  an  order  restraining  them 
from  enforcing  such  an  ordinance.  The  petitioners,  after  the  revo- 
cation of  their  licenses,  can  not  lawfully  carry  on  the  business  of 
retailing  such  Uquors  within  the  corporate  Umits  of  Moultrie. 
From  the  view  which  we  take  of  the  case,  it  is  unnecessary  to  pass 
upon  the  validity  of  the  ordinance  prohibiting  and  making  penal 
the  sale  of  spirituous  and  intoxicating  liquors  in  the  City  of  Moul- 
trie, or  of  the  ordinance  prohibiting  and  making  it  penal  for  any 
one  to  keep  or  have  in  his  possession  such  liquors,  within  the  lim- 
its of  the  city,  for  the  purpose  of  selling  the  same.  If  the  invalid- 
ity of  both  of  these  ordinances  be  granted,  the  petitioners,  as  hold- 
ers of  revoked  licenses,  can  not  maintain  an  equitable  petition  to 
enjoin  the  enforcement  of  the  same  during  the  period  covered  by 
their  hcenses  as  issued.  This  is  so  because  the  petitioners,  imder 
such  conditions,  have  no  right  to  invoke  the  aid  of  a  court  of 
equity,  even  if,  with  their  licenses  unrevoked,  the  same  could  be 
appropriately  granted.  With  their  licenses  lawfully  revoked,  the 
petitioners  have  the  same  standing  as  they  would  have  if  they  had 
never  obtained  hcenses,  and  have  no  legal  right  to  sell  intoxicating 
Uquors  in  the  City  of  Moultrie,  and,  therefore,  are  in  no  position  to 
invoke  the  aid  of  the  courts  to  protect  them  from  loss  or  damage 
by  the  enactment  and  enforcement  of  such  ordinances.  The  law- 
ful revocation  of  their  licenses  destroyed  their  right  to  sell  such 
Uquors  in  Moultrie ;  consequently  they  came  into  court  asking  for 
the  protection  of  a  right  which  no  longer  existed. 

Judgment  affirmed.     All  the  Justices  concurring,  except  Little, 
J,  absent. 
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lltr  m  PARK,  Treasurer,  v,  CANDLER,  Governor. 

The  mandate  of  the  conBtitution,  embraced  in  that  paragn^b  thereof  which  de- 
clares that  the  proceeds  arisiDg  from  the  sale  of  the  public  property  ow&ed 
by  the  State  shall  be  applied  to  the  payment  of  the  bonded  debt  of  the  State, 
and  used  for  no  other  purpose  whatever,  is  fully  met  when  such  proceeds  are 
de^roted  to  the  payment  of  the  interest  on  the  public  debt ;  because  the  in- 
terest contracted  to  be  paid  is  as  much  a  part  of  that  debt  as  the  principal 
named  in  the  bond. 

Fish  and  Cobb,  JJ.,  dissenting.  1.  In  interpreting  the  provisions  of  a  con- 
stitution it  is  to  be  presumed  that  the  words  therein  used  were  employed  in 
their  natural  and  ordinary  meaning ;  and  where  a  word  has  a  technical  as 
well  as  a  popular  meaning,  the  courts  will  generally  accord  to  it  its  popular 
signification,  unless  the  nature  of  the  subject  indicates,  or  the  context  sug- 
gests, that  it  is  used  in  a  technical  sense. 

2.  Constitutions  are  the  result  of  popular  will,  and  their  words  are  to  be  imder- 
stood  ordinarily  in  the  sense  that  such  words  convey  to  the  popular  mind. 

3.  A  constitution  is  to  be  considered  as  a  whole,  and  effect  is  to  be  given,  if 
possible,  to  each  section,  clause,  and  word ;  and  if  the  language  of  any  part  be 
doubtful,  it  must  be  interpreted  by  every  fair  intendment  to  harmonize  with 
the  main  purpose,  and  not  to  defeat  it. 

4.  The  presumption  is  that  the  same  meaning  attaches  to  a  given  word  or  phrase 
wherever  it  occurs  in  a  constitution;  and  where  a  word  or  phrase  is  used  in 
one  part  of  a  constitution  in  a  plain  and  manifest  sense,  it  is  to  receive  the 
same  interpretation  when  used  in  every  other  part,  unless  it  manifestly  ap- 
pears, from  the  context  or  otherwise,  that  a  different  meaning  should  be  ap- 
plied to  it. 

5.  In  interpreting  a  provision  in  a  constitution,  the  meaning  of  which  is  doubt- 
ful or  ambiguous,  the  courts,  in  endeavoring  to  arrive  at  the  intention  of  the 
people,  will  consider  the  object  sought  to  be  accomplished  and  the  mischief 
sought  to  be  remedied  by  the  provision,  and  to  this  end  will  deal  with  the  pro- 
vision in  the  light  of  prior  or  contemporaneous  history  and  the  conditions  and 
circumstances  imder  which  the  constitution  was  framed. 

6.  The  proceedings  and  debates  of  a  constitutional  convention,  while  powerless 
to  vary  the  terms  of  the  constitution,  are  nevertheless  valuable  aids  in  deter- 
mining the  purpose  and  consequent  meaning  of  a  doubtful  provision. 

7.  The  power  of  legislation  may  be  taken  away  from  the  lawmaking  power  by 
the  constitution  as  well  by  implication  as  by  express  prohibition,  and  prohi- 
bitions against  legislation  which  result  by  implication  are  equally  as  effectual 
as  when  they  are  express,  and  are  to  be  regarded  in  the  one  case  no  less  than 
in  the  other. 

8.  When  all  of  the  provisions  of  a  constitution  on  a  given  subject  disclose  a  plan 
for  the  regulation  of  the  finances  of  the  State,  it  is  necessarily  implied  from  the 
instnunent  that  the  General  Assembly  should  not  pass  any  law  which  would 
have  the  effect  of  destroying  such  plan. 

9.  While  legislative  and  executive  construction  of  a  constitution,  as  fixed  by  a 
long-continued  and  imbroken  exercise  of  a  given  power  claimed  to  be  author- 
ized by  the  constitution,  is  a  weighty  argument  in  favor  of  the  constitution- 
ality of  such  exercise  of  authority,  a  single  exercise  of  power  either  by  the 
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legislative  or  ezecative  department  in  a  long  period  of  years  is  entitled  to 
little  or  no  weight  when  the  question  is  before  the  courts  for  the  first  time, 
and  no  rights  of  any  one  interested  in  the  case  in  hand  have  vested  under 
such  exercise  of  authority. 

10.  An  interpretation  of  a  constitutional  provision  by  the  Creneral  Assembly,  in 
order  to  be  entitled  to  weight  as  contemporary  interpretation,  must  be  the  re- 
sult of  legislation  passed  very  near  the  time  that  the  constitution  was  adopted, 
and  legislation  passed  nearly  five  years  after  the  adoption  of  the  constitution 
is  not  entitled  to  be  ranked  as  contemporary  interpretation  of  the  constitution 
by  the  General  Assembly  in  the  sense  of  the  rule  just  referred  to. 

11.  A  doubt  as  to  the  constitutionality  of  any  proposed  legislative  enactment 
should  in  any  case  be  reason  sufficient  for  refusing  to  adopt  it. 

12.  Generally  there  is  a  presumption  from  the  mere  passage  of  an  act  6r  resolution 
by  the  General  Assembly  that  the  members  of  that  body  have  deliberately 
passed  upon  the  question  of  the  constitutionality  of  the  act  or  resolution  ; 
and  as  a  result  of  this  presumption  the  courts,  in  case  of  doubt  as  to  the  con- 
stitutionality of  the  legislation,  will  hold  the  same  to  be  constitutional,  thus 
aocording  to  the  members  of  the  legislative  department  due  credit  for  having 
deliberately  and  conscientiously  passed  upon  the  question,  and  giving  to  the 
l^islation  the  weight  which  it  should  receive  as  the  result  of  a  deliberate  and 
conscientious  exercise  of  authority  by  the  members  of  the  legislative  depart- 
ment of  the  government,  who  are  equally  bound  with  the  members  of  the  ju- 
dicial department  to  support  the  constitution. 

13.  Qusre :  Where  it  appears  upon  the  face  of  an  act  or  resolution  that  the 
General  Assembly  has  not  attempted  to  pass  upon  the  constitutionality  of  the 
legislation  therein  provided,  and  that  it  is  the  manifest  purpose  of  the  act  or 
resolution  that  it  shall  not  go  into  effect  until  the  courts  shall  determine  that 
it  is  not  repugnant  to  the  constitution,  is  there  any  presumption  at  all  in 
favor  of  the  constitutionality  of  such  an  act  or  resolution  ? 

14.  The  aigument  ab  inconvenienti  should  not,  as  a  general  rule,  be  resorted  to 
in  interpreting  the  provisions  of  d.  constitution ;  and  especially  should  the 
argument  from  inconvenience  not  be  at  all  considered  when  the  lawmaking 
power  under  the  constitutioti  had  ample  authority,  not  only  to  prevent  the 
inconvenience  complained  of,  but  also  to  remedy  it  after  it  had  arisen,  in  a 
manner  other  than  that  contemplated  in  the  act  or  resolution  under  consid- 
eration, even  if  it  be  regarded  as  of  doubtful  constitutionality. 

16.  The  expression  "bonded  debt"  of  a  corporation.  State,  etc.,  in  a  strictly 
legal  and  technical  sense,  embraces  both  the  principal  and  interest  that  may 
accrue  upon  a  debt  of  that  class. 

16.  9uch  expression  in  its  popular  sense  embraces  only  the  principal  of  the  debt. 

17.  The  term  *^  bonded  debt,''  as  used  in  paragraph  1,  section  13,  article  7  of 
the  constitution  (Civil  Code,  §5900),  which  provides  that  the  proceeds  of 
the  sale  of  public  property  shall  be  implied  to  the  payment  of  the  bonded 
debt  of  the  State,  and  shall  not  be  used  for  any  other  purpose  whatever,  so 
long  as  the  State  has  any  existing  bonded  debt,  was  used  in  its  popular  and 
not  in  its  strictly  legal  and  technical  sense. 

18.  There  is  no  mandatory  requirement  in  the  constitution  that  the  interest  on 
the  public  debt  shall  be  raised  by  taxation,  if  there  is  revenue  from  any  source 
which  may  be  applied  to  the  payment  of  such  interest  consistently  with  the 
constitution.  The  constitution,  art.  7,  sec.  14,  par.  1  (Civil  Code,  §  6901), 
requires  only  that  the  General  Assembly  shall  each  year  raise  by  taxation  such 
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an  amount  as  may  be  required  to  pay  the  public  expenses  and  interest  on  the 
public  debt ;  and  if  there  is  any  fund  from  which  either  the  public  expense* 
or  the  interest  on  the  public  debt  may  be  constitutionally  paid,  the  sum 
requii*ed  to  be  raised  by  taxation  would  be  only  the  difference  between  the 
amount  of  public  expenses  or  interest  on  the  public  debt  and  the  fund  consti- 
tutionally available  to  discharge  these  items ;  and  if  there  is  a  fund  constitu- 
tionally available  for  this  purpose  which  will  pay  such  items  in  full,  then  no 
sum  is  required  to  be  raised  by  taxation. 
19.  When  all  of  the  provisions  of  the  constitution  in  reference  to  the  public  debt 
are  taken  together,  and  especially  when  such  provisions  are  taken  in  the  light 
of  the  proceedings  of  and  debates  in  the  convention  which  framed  the  consti- 
tution, it  is  clearly  derivable  from  the  terms  of  that  instrument  that  it  was 
the  purpose  of  its  framers  to  provide  a  plan  whereby  the  8tate  would,  at  some 
time  in  the  future,  be  entirely  relieved  of  debt,  and  this  plan  was  to  be  ef- 
fectuated by  raising  such  sum  annually  by  taxation  as  was  necessary  to  pay 
the  interest  of  the  public  debt  each  year,  and  the  principal  was  to  be  dis- 
charged by  a  sinking  fund  made  up  of  installments  of  a  given  amount  raised 
each  year  by  taxation,  and  the  proceeds  of  the  sale  of  any  public  property 
that  the  General  Assembly  might  authorize  to  be  sold ;  and  if  the  sinking  fund 
and  the  proceeds  of  the  sale  of  public  property  together  were  not  sufficient  to 
discharge  the  entire  principal  at  the  maturity  of  the  debt,  such  additional 
amount  as  was  necessary  for  this  purpose  was  to  be  raised  by  taxation. 

20.  The  scheme  provided  in  the  constitution  for  the  final  redemption  of  the  State 
from  a  condition  of  indebtedness  was  intended  to  be  carried  out  in  such  a  way 
that  there  would  not  be,  in  any  given  year  or  series  of  years,  any  burdensome 
tax  levy  to  meet  the  principal  of  the  public  debt  or  any  part  thereof. 

21.  Quaere :  The  constitution  declaring  that  the  proceeds  of  the  sale  of  public 
property  shall  be  applied  to  the  payment  of  the  bonded  debt  of  the  State,  is 
not  authority  thus  conferred  upon  the  General  Assembly  to  use  the  proceeds 
of  the  sale  referred  to,  in  the  extinguishment  of  the  bonded  debt,  by  the  par- 
chase  of  any  outstanding  unmatured  bonds  of  the  State,  either  at  par,  below 
par,  or  at  a  premium,  whenever  the  General  Assembly  may  deem  it  wise  to 
so  use  this  fund  ? 

22.  The  proceeds  of  the  sale  of  public  property  referred  to  in  the  constitution^ 
art.  7,  sec.  13,  par.  1  (Civil  Code,  §  5900),  can  not  be  constitutionally  i^ypUed 
to  the  pajrment  of  the  current  interest  on  the  bonded  debt,  when  at  the  time 
of  such  payment  no  part  of  the  principal  is  dischaiged. 

28.  The  above  proposition  is  true  whether  the  paragn^h  of  the  constitution 
above  cited  be  considered  alone,  or  in  connection  with  other  provisions  in  the 
constitution,  or  in  the  light  of  public  history  and  the  proceedings  of  and  de- 
bates in  the  convention  that  adopted  the  constitution. 

Argued  December  20, 1901.  —  Decided  January  4, 1908. 

Mandamus.     Before   Judge   Candler.     Fulton  superior   court. 
December  17,  1901. 

Logan  JE,  Bleckley  and  Orville  A,  Park,  for  plaintiff  in  error. 
Joseph  M,  Terrell,  attomey-general,  contra. 

Little,  J.     The  treasurer  of  the  State  of  Georgia  excepted  to> 
assigned  as  error,  and  has  brought  to  this  court  for  review,  a  ruling 
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made  by  Judge  Candler  of  the  Stone  Mountain  circuit,  by  which  a 
writ  of  mandamus,  on  application  of  the  Governor,  was  ordered  to 
be  issued  to  compel  a  transfer,  to  the  credit  of  the  fund  available 
for  the  payment  of  interest  falling  due  on  the  bonded  debt  of  the 
State,  of  a  named  amount  of  money  now  in  the  State  treasury 
which  arose  from  the  sale  of  property  belonging  to  the  State.  The 
General  Assembly,  by  a  resolution  which  was  approved  by  the  Gov- 
ernor, directed  the  transfer  to  be  made,  so  that,  to  the  extent  of  the 
sum  designated,  the  fund  shoidd  be  made  available  in  payment  of 
current  interest  on  bonds  the  principal  of  which  will  not  mature  in 
a  number  of  years.  We  find,  in  the  briefs  of  counsel  for  the  plain- 
tiff in  error,  questions  pertaining  to  the  form  and  character  of  the 
resolution  which  was  passed,  made  as  a  consistent  part  of  their  con- 
tention that  the  resolution  does  not  have  the  legal  effect  to  compel 
the  transfer.  However,  it  is  our  opinion,  that  under  a  proper  con- 
struction of  the  resolution  on  which  the  application  for  mandamus 
was  based,  the  main  and  controlling  question — that  is,  whether 
the  proceeds  of  the  sale  of  public  property  can  legally  be  applied  to 
the  payment  of  current  interest  on  the  bonded  debt,  before  matu- 
rity of  the  principal — is  made,  and  can  be  properly  decided  under 
the  pleadings  and  the  admitted  facts.  We  comply,  therefore,  with 
the  request  made  by  the  attorney-general,  who  appeared  for  the 
Governor,  and  in  which,  as  we  understand,  counsel  for  the  plaintiff 
in  error  joined,  and  deal  with  the  case  on  its  merits.  Inasmuch 
as  the  question  at  issue  is  one  purely  of  law,  affects  alone  the  pub- 
lic interest,  and  must  depend  for  a  solution  on  an  interpretation  of 
a  part  of  the  constitution  with  which  all  of  us  have  been  more  or 
less  familiar  for  years,  it  is  not  unnatural  that  those  who  are  called 
to  pass  upon  it  in  their  capacity  as  citizens  may  personally  enter- 
tain decided  views  in  relation  to  the  expediency  and  policy  of  the 
legislation  enacted.  That  fact,  however,  affords  no  reason  why  the 
judgment  to  be  rendered  should  reflect  the  individual  opinion,  in 
this  r^ard,  of  those  who  pass  upon  it ;  for,  as  Judge  Cooley  ob- 
serves in  his  work  on  Constitutional  limitations  (p.  168):  "The 
courts  are  not  the  guardians  of  the  rights  of  the  people  of  the  State, 
except  as  those  rights  are  secured  by  some  constitutional  provision 
which  comes  within  the  judicial  cognizance.  The  protection  against 
unwise  or  oppressive  legislation,  within  constitutional  bounds,  is 
by  an  appeal  to  the  justice  and  patriotism  of  the  representatives  of 
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the  people.  If  this  fail,  the  people  in  their  sovereign  capacity 
can  correct  the  evil ;  but  courts  can  not  assume  their  rights.  The 
judiciary  can  only  arrest  the  execution  of  a  statute  when  it  con- 
flicts with  the  constitution.  It  can  not  run  a  race  of  opinions  upon 
points  of  right,  reason,  and  expediency,  with  the  lawmaking  power." 
The  resolution  which  it  is  claimed  is  in  contravention  of  the  lim- 
itation which  the  constitution  has  placed  on  the  power  of  the  Gen- 
eral Assembly  to  deal  with  the  public-property  fund,  after  reciting 
that  a  named  amount  arising  from  the  sale  of  property  of  the  State 
is  in  the  State  treasury,  and  that  none  of  the  principal  of  the  bonded 
debt  of  the  State  will  be  due  until  January  1,  1915,  proceeds  as 
follows:  "Resolved  further,  that  the  sum  of  three  hundred  and 
twenty-five  thousand,  eight  hundred,  and  eighty  dollars,  arising 
from  the  sale  of  public  property  shall  be  by  the  treasurer  of  this 
State  transferred,  within  one  day  after  the  approval  of  this  resolu- 
tion, from  the  public-property  fund  to  the  interest  fund,  and  the 
same  shall  be  paid  out  by  the  treasurer  on  such  interest  on  the  rec- 
ognized, valid  bonded  debt  of  the  State  as  may  mature  in  the  year 
1902,  in  accordance  with  a  general  appropriation  act  approved  De- 
cember 21, 1900,  and  the  treasurer  is  hereby  authorized  and  directed 
to  make  such  transfer  and  payment,"  etc.  We  deem  it  entirely  ap- 
propriate, before  undertaking  to  consider  the  merits  of  the  question 
presented,  to  inquire  as  to  the  circumstances  imder  which  an  act 
of  the  General  Assembly,  a  co-ordinate  branch  of  the  State  govern- 
ment, will  be  pronounced  invalid  by  the  judiciary  because  of  a  sup- 
posed conflict  between  the  terms  of  the  act  and  the  provisions  of  the 
organic  law.  It  must  be  conceded  that  the  lawmaking  power,  within 
its  proper  sphere,  is  supreme,  and  entirely  independent  of  the  judi- 
ciary. The  latter  is  bound  by  the  enactments  of  the  former,  and 
must  bow  to  its  will,  when  expressed  in  the  manner  contemplated 
by  the  law.  To  say  that  a  State  legislature  can  not  enact  particular 
legislation,  or  legislate  on  a  particular  subject,  is  to  deny  a  right  of 
legislation  to  the  people,  from  whom  alone  the  constitution  received 
its  sanctity.  For,  as  said  by  Judge  Cooley,  "  In  creating  a  legislative 
department  and  conferring  upon  it  l^slative  power,  the  people  must 
be  understood  to  have  conferred  the  full  and  complete  power  as  it 
rests  in,  and  may  be  exercised  by,  the  sovereign  power  of  any  coun- 
try, subject  only  to  such  restrictions  as  they  may  have  seen  fit  to 
impose,  and  to  the  limitations  which  are  contained  in  the  consti- 
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tution  of  the  United  States."  Cou.  lim.  p.  87.  This  court,  in  the 
case  of  Allison  v.  Thomas,  44  Ga.  649,  but  gave  expression  to  a 
well-recognized  rule  when  it  said:  ** Every  presumption  will  be 
made  in  favor  of  the  constitutionality  of  an  act  of  the  State  legis- 
lature." And  in  the  case  of  Churchill  v.  Walker,  68  Ga.  681,  it 
gave  recognition  to  another  important  principle  in  State  government 
when  it  declared:  "The  l^slature  has  power  to  pass  all  acts  not 
forbidden  by  or  obnoxious  to  the  constitution,  and  the  presumption 
is  in  favor  of  the  constitutionality  of  such  acts  until  they  are  clearly 
shown  to  be  unconstitutional."  One  reason  why  legislative  acts 
are  presumed  to  be  in  harmony  with  the  organic  law  is,  that  the 
individuals  composing  the  lawmaking  power  are  as  much  under  an 
obligation,  not  only  to  support  but  to  obey  the  mandate  of  the  con- 
stitution, as  the  judicial  officer  who  is  called  on  to  interpret  their 
action.  The  fact  that  the  legislation  was  enacted  by  the  lawmak- 
ing power  and  that  it  received  the  approval  of  the  executive,  must 
necessarily  be  taken  as  an  expression  of  these  two  branches  of  the 
government  that  such  enactment  is  within  the  constitutional  lim- 
its prescribed  for  the  lawmakers ;  and  this  is  so  even  when  pro- 
vision is  simultaneously  made  that  the  question  of  the  correctness 
of  their  views  may  be  submitted  to  the  judiciary  for  authoritative 
determination.  That  this  has  been  done  in  the  present  case  does 
not  alter  the  fact  that  the  legislation  enacted  was  the  expression  of 
their  will  undet  their  obligation  to  confine  their  acts  to  the  re- 
quirements of  the  constitution  as  they  understand  it. 

The  solemn  act  of  one  co-ordinate  branch  of  the  government,  the 
lawmaking  power,  may  not  lightly  be  set  aside,  nor  will  it  be  de- 
clared void  unless  it  clearly  appears  that  the  act  in  question  is  vio- 
lative of  some  provision  of  the  organic  law,  which  the  people,  look- 
ing to  their  own  protection,  or  as  expressive  of  a  declared  policy, 
have  solemnly  adopted.  Chief  Justice  Marshall,  in  the  case  of 
Fletcher  v.  Peck,  6  Cranch,  128  (cited  by  Judge  Cooley),  said :  "  The 
question  whether  a  law  be  void  for  its  repugnancy  to  the  constitu- 
tion is,  at  all  times,  a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render  such  a  judgment,  would 
be  unworthy  of  its  station  could  it  be  unmindful  of  the  solemn  obli- 
gation which  that  station  imposes.  But  it  is  not  on  sHght  implica- 
tion, and  vague  conjecture,  that  the  legislature  is  to  be  pronounced 
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to  have  transcended  its  powers  and  its  acts  to  be  considered  as  void. 
Tbe  conflict  between  the  constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  conviction  of  their  incom- 
patibility with  each  other."  Mr.  Justice  Washington  in  Ogden  v. 
Sanders,  12  Wheat  270  (also  cited  by  Judge  Cooley),  states  the 
reason  for  the  rule  in  the  following  language:  "  It  is  but  a  decent 
respect  due  to  the  wisdom,  integrity,  and  the  patriotism  of  the  leg- 
islative body  by  which  any  law  has  been  passed,  to  presume  in  favor 
of  its  validity  until  its  violation  of  the  constitution  is  proved  beyond 
reasonable  doubt."  However,  it  is  not  necessary  to  go  beyond  the 
decisions  of  our  own  court  to  support  what  seems,  and  ought  to  be, 
an  important  rule  binding  on  the  judiciary  in  considering  the  valid- 
ity of  an  act  of  the  legislature.  It  was  ruled  in  the  case  of  Carey 
V.  OiUSf  9  Oa.  253,  that  *<  Acts  of  a  legislature  constitutionally  or- 
ganized are  to  be  presumed  to  be  constitutional,  and  it  is  only  when 
they  manifestly  infringe  some  of  the  provisions  of  the  constitution, 
or  violate  the  rights  of  the  citizen,  that  their  operations  should  be  im- 
peded by  judicial  power,"  and  that  "A  solemn  act  of  the  government 
will  not  be  set  aside  by  the  court  in  a  doubtful  case.  The  incom* 
patibility  or  repugnancy  between  the  statute  and  the  constitution, 
must  be  clear  and  palpable."  In  the  case  of  Turman  v.  Carffill, 
54  Ga.  664,  Judge  Jackson,  who  delivered  the  opinion  of  the  court, 
after  admitting  that  the  Judges  entertained  doubts  as  to  the  consti- 
tutionality of  an  act  of  the  legislature,  which  was  in  question,  said, 
in  pronouncing  the  act  constitutional,  that,  "  Before  an  act  of  the 
General  Assembly  of  the  State,  assented  to  by  the  executive,  is  de- 
clared null  and  void,  the  judicial  branch  of  the  government  should  be 
clearly  satisfied.  If  it  be  at  all  doubtful,  the  doubt  most  assuredly 
should  turn  the  scale  in  favor  of  the  constniction  which  the  two  other 
branches  of  our  State  government  have  given  to  the  constitution." 
To  the  same  effect,  see  Thompson  v.  Sjyraigue,  69  Ga.  420 ;  WeUhom 
V.  Estes,  70  Ga.  390 ;  ScovUle  v.  Calhoun,  76  Ga.  263. 

Again,  courts  are  not  at  liberty  to  declare  an  act  void  because,  in 
their  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade  the  con- 
stitution, but  not  expressed  in  words.  "  When  the  fundamental  law 
has  not  limited,  either  in  terms  or  by  necessary  implication,  the  gen- 
eral powers  conferred  upon  the  legislature,  we  can  not  declare  a  lim- 
itation under  the  notion  of  having  discovered  something  in  the  spirit 
of  the  constitution  which  is  not  even  mentioned  in  the  instrument" 
Cooley's  Con.  lim.  171. 
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Recogniziiig,  then,  that  acts  of  the  legislature  are  to  be  pre- 
sumed to  be  in  harmony  with  the  organic  law,  that  they  are  not  to 
be  declared  inoperative  because  of  an  idea  that  the  spirit  of  the 
.  whole  instrument  requires  a  particular  construction  of  ordinary 
language  in  the  absence  of  words  expressive  of  such  intent,  that  a 
legislative  act  can  not  be  declared  void  unless  its  conflict  with  the 
constitution  can  be  pointed  out,  and  that  such  conflict  must  be 
manifest,  plain  and  palpable,  we  shall  endeavor  to  show  that  neither 
by  express  words  nor  by  necessary  implication  does  the  constitu- 
tion forbid  the  application  of  the  proceeds  of  the  sale  of  public 
property  to  the  payment  of  current  interest  on  the  bonded  debt  of 
the  State,  in  advance  of  the  maturity  of  the  principal,  but  that  the 
same,  by  a  proper  act  of  the  legislature,  can  lawfully  be  done.  The 
constitution,  art.  7,  sec.  13,  par.  1,  in  directing  what  disposition 
shall  be  made  of  such  proceeds, declares  that,  "Whenever  the  Gen- 
eral Assembly  may  authorize  the  sale  of  the  whole  or  any  part 
thereof,  [the  proceeds]  shall  be  applied  to  the  payment  of  the 
bonded  debt  of  the  State,  and  shall  not  be  used  for  any  other  pur- 
pose whatever,  so  long  as  the  State  has  any  existing  bonded  debt." 
An  attempt  to  use  this  fund  temporarily,  in  payment  of  appropri- 
ations made  for  the  support  of  public  schools,  brought  from  this 
court,  in  the  case  of  Park  v.  Caridler,  113  Ga,  647,  a  ruling  that 
such  use  would  be  illegal,  and  that  the  fund  referred  to  could  only 
be  used  in  payment  of  the  bonded  debt.  But  the  ruling  then  made 
did  not  involve  the  question  whether  it  was  lawful  to  use  that  fund 
in  payment  of  the  interest  as  well  as  the  principal  of  that  debt, 
that  question  not  having  been  involved  in  the  case  presented. 
TrVhether  this  can  be  done  depends  upon  the  definition  to  be  given 
to  the  t«rm  "  bonded  debt,"  as  used  in  this  paragraph  of  the  con- 
stitution. There  can  be  no  question  that  when  these  words  are 
taken  in  their  ordinary  sense  they  refer  to  that  indebtedness  of  the 
State  which  has  been  created  by  contract  in  the  form  of  a  bond, 
that  is  a  written  obligation  and  promise  to  pay  to  the  holder  of  the 
uniting  a  named  amount  of  money  at  a  given  time,  together  with 
interest  at  a  stated  rate  per  cent.  In  the  case  of  the  City  Council 
of  Dawson  v.  Dawson  Waterworks  Co,,  106  Ga.  710,  Mr.  Justice 
Cobb,  who  delivered  the  opinion,  defines  the  word  "debt"  so  as  to 
include  any  obligation  that  one  is  under  to  another  to  pay  money 
or  other  thing  of  value,  which  arises  the  very  moment  that  theob- 
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ligation  is  undertaken  and  continues  until  discharged  by  payment; 
and  a  "  bonded  debt"  is  defined  by  some  lexicographers  to  be  that 
part  of  the  entire  indebtedness  of  a  corporation  or  State  which  is 
represented  by  bonds  it  has  issued,  as  distinguished  from  a  floating 
debt;  by  others  it  is  declared  that  a  "bonded  debt"  is  a  debt  con- 
tracted under  the  obligation  of  a  bond.  It  is  the  form  of  the  ob- 
ligation which  gives  character  to  this  class  of  debts  and  distin- 
guishes it,  but  it  is  not  the  form  which  serves  to  determine  the 
amount  and  extent  of  the  obligation.  That  must  be  ascertained 
from  the  terms  of  the  contract  as  written;  and  when  ascertained, 
the  bonded  indebtedness,  or  indebtedness  by  bond,  is  shown.  &ich 
indebtedness  may  or  may  not  consist  of  two  integral  parts — prin- 
cipal and  interest.  Whether  it  does  or  does  not  depends  on  the 
nature  of  the  obligation.  If  by  its  terms  a  promise  is  made  that 
the  maker  will  pay  to  the  holder  a  particular  amount  at  a  named 
day,  and  in  addition  thereto  interest  on  such  amount  at  a  given  rate 
per  cent,  at  particular  times,  then  the  bond  binds  the  maker  equally 
to  pay  both,  and  the  obligation  is  not  discharged  when  he  complies 
with  one  of  its  terms  and  fails  to  perform  the  other.  Not  only 
so,  but  the  promise  to  do  one  of  these  things  is  just  as  binding  as 
the  promise  to  do  the  other.  Each  is  an  indebtedness  distinct  from 
the  other,  created  by  the  same  obligation — the  bond, — and  the 
aggregate  of  the  two  constitutes  the  sum  of  the  indebtedness. 
Where  the  maker  is  subject  to  a  civil  action,  the  production  of  the 
bond  gives  the  right  of  recovery  for  accrued  and  unpaid  inter- 
est which  may  be  due  according  to  its  terms.  It  can  do  no  more 
as  to  the  principal.  It  was  provided  by  the  Code  of  1882,  §  4601, 
that  when  a  fine  was  imposed  for  a  violation  of  a  certain  class  of 
criminal  offenses  (selling  property  which  was  under  a  mortgage), 
one  half  of  the  fine  imposed  should  be  paid  to  the  holder  of  the 
mortgage  (the  person  injured),  and  the  payment  should  extinguish 
the  debt  to  secure  which  the  mortgage  was  executed,  etc.  This 
court  ruled  in  the  case  of  Conley  v.  Maker ^  93  Qa.  781,  in  constru- 
ing that  statute,  that  the  term  "debt"  embraced  interest  as  well 
as  principal.  That  the  interest  contracted  to  be  paid  by  a  bond  is 
a  part  and  parcel  of  the  bond,  see  9  Wall.  483-4;  14  Wall.  282. 

The  constitution,  a  provision  of  which  we  are  considering,  de- 
clares, in  article  7,  section  1,  paragraph  1,  that  the  powers  of  tax- 
ation in  this  State  shall  only  be  exercised  by  the  General  Assem- 
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bly  for  named  purposes.  Among  these  are,  "  to  pay  the  interest 
on  the  public  debt ;  to  pay  the  principal  of  the  public  debt.**  It 
would  therefore  seem  that  the  public  debt — that  is  the  bonded 
debt — is  composed  not  only  of  the  principal,  but  also  of  the  inter- 
est contracted  to  be  paid.  The  term  "bonded  debt,"  in  its  real  as 
well  as  in  the  ordinary  and  generally  accepted  sense  of  the  phrase, 
means  not  only  the  principal  amount  named  in  the  bond,  but  also 
the  sum  of  the  interest  which  in  the  obligation  is  promised  to  be 
paid.  If,  however,  it  be  admitted — and  we  think  it  ought  to  be 
—  that  the  term  "bonded  debt"  is  not  in  every  instance  used  to 
express  the  amount  of  both  principal  and  interest,  but  sometimes 
to  express  the  principal  named,  yet,  if  these  words  are  in  any  case 
to  be  given  that  meaning,  it  must  be  so  because  of  the  context  with 
which  they  are  used,  or  from  circumstances  which  show  that  the 
meaning  of  the  phrase  is  to  be  restricted.  Inasmuch  as  the  term 
generally  and  naturally  includes  the  interest,  the  intent  to  restrict 
the  meaning  must  be  made  to  appear  when  they  are  used  to  ex- 
press separately  the  principal  of  the  debt  before  it  should  or  can 
properly  be  done.  In  this  particular  case  it  must  be  remembered 
that  we  are  considering  words  used  by  the  framers  of  a  constitu- 
tion. To  them  credit  must  not  only  be  given  for  care  in  the  use 
of  language,  but  also  of  a  full  knowledge  of  the  proper  and  correct 
meaning  of  the  words  which  they  employed.  In  so  doing,  we  are 
bound  to  conclude,  in  the  absence  of  words  limiting  the  meaning 
of  the  phrase  used,  that  a  fair  and  natural  interpretation  of  the 
constitutional  provision  referred  to,  standing  alone,  is  that  the  pro- 
ceeds of  the  sale  of  property  belonging  to  the  State  may  lawfully 
be  applied  to  the  payment  of  the  principal  and  interest,  as  well  as 
to  the  principal  or  interest  on  the  bonds  of  the  State. 

But  it  is  urged  that  paragraph  1,  section  12  of  this  same  article, 
also  uses  the  term  "  bonded  debt,"  and  in  such  a  connection  that  it 
must  rdfer  alone  to  the  principal  of  the  bonds;  and  it  is  argued,  inas- 
much as  the  same  term  is  used  in  the  paragraph  under  consideration, 
that  it  was  therefore  the  intention  of  the  framers  of  the  constitu- 
tion that  the  words  there  used  should  likewise  only  refer  to  the  prin- 
cipal of  the  bonds.  The  paragraph  so  designated  reads  as  f oDows : 
"  The  bonded  debt  of  the  State  shall  never  be  increased,  except  to 
repel  invasion,  suppress  insurrection,  or  defend  the  State  in  time  of 
war."     We  are  of  the  opinion  that  a  legitimate  construction  of  the 
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language  of  thia  paragraph  does  not  in  any  sense  contravene  the 
interpretation  we  have  given  above  to  the  term  "  bonded  debt,"  nor 
does  any  implication  arise,  from  the  use  of  these  words  in  the  par- 
agraph just  quoted,  that  the  principal  of  the  debt  is  alone  referred 
to  in  the  paragraph  referring  to  the  public-property  fund.  Both 
the  provisions  directing  the  application  of  the  public-property  fund 
and  the  inhibition  against  an  increase  of  the  bonded  debt  are  but 
parts  of  a  financial  scheme  which  the  framers  of  the  constitution 
undertook  to  set  out  in  that  instrument.  Preceding  each  of  these 
restrictions,  it  is  declared  in  paragraph  1,  section  3,  article  7,  that 
no  debt  shall  thereafter  be  contracted  by  or  on  behalf  of  the  State, 
except  to  supply  casual  deficiencies  of  revenue,  to  repel  invasion, 
suppress  insurrection,  and  defend  the  State  in  time  of  war,  or  to 
pay  the  existing  public  debt.  The  debt  which  was  allowed  to  be 
created  to  supply  deficiencies  in  revenue  was  limited  in  the  aggre- 
gate to  two  hundred  thouscmd  dollars.  So  that,  in  time  of  peace 
the  legislature  was  al^olutely  prohibited  from  creating  any  debt  in 
behalf  of  the  State,  except  to  pay  the  then  existing  public  debt 
(eliminating  further  reference  to  deficiencies  in  revenue).  It  is  a 
matter  of  which  judicial  cognizance  may  be  taken,  as  we  have  be- 
fore mentioned,  that  the  public  debt  at  the  time  of  the  adoption  of 
the  constitution  (as  well  as  now)  was  in  the  form  of  bonds.  These 
bonds,  sooner  or  later,  would  matiire.  They  carried  an  obligation 
to  pay  both  principal  and  interest,  and  it  was  wisely  left  to  the  dis- 
cretion of  the  Greneral  Assembly  to  pay  off  the  principal  and  inter- 
est of  this  debt,  or  to  create  a  new  debt  for  their  extinguishment 
But  the  power  of  the  legislature  in  this  r^ard  was  limited  to  the 
payment  of  the  debt  which  then  existed ;  and  when  the  bonds  which 
existed  at  the  date  of  the  adoption  of  the  constitution  matured,  it 
was  perfectly  in  the  power  of  the  l^ialature  to  create  a  debt,  that 
is,  to  issue  a  new  obligation  for  the  payment  of  the  old  debt ;  but 
not  one  step  further  could  they  go.  The  effect  of  the  provision  is 
to  fix,  so  long  as  the  constitution  remains  in  forqe,  the  maximum 
debt  of  the  State.  Having  limited  the  power  of  the  l^slature  to 
make  a  new  debt,  the  framers  further  declared  that  the  bonded 
debt  should  never  be  increased  (in  time  of  peace).  Not  that  bonds 
might  not  be  issued,  bearing  an  obligation  to  pay  not  only  principal 
but  interest  as  well,  but  it  should  not  be  done  to  an  amount  greater 
than  the  amoimt  of  the  debt  which  existed  at  the  time  of  the  adop- 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  477 

tion  of  the  constitution ;  and  in  forbidding  the  increase  of  the  bonded 
debt  of  the  State,  the  increase  of  interest  is  necessarily  forbidden. 
There  could  have  been  no  idea  in  the  minds  of  the  framers  of  the 
constitution  of  separating  principal  and  interest,  when  they  forbade 
the  increase  of  the  bonded  debt.  They  had  declared  that  no  new 
debt  of  any  character  should  be  created,  and  the  object  of  this  pro- 
vision was  simply,  in  addition,  to  declare  that  no  more  bonds  should 
be  issued,  except  to  take  up  and  cancel  the  bonds  which  represented 
the  then  existing  public  debt;  and  no  legitimate  inference  can  be 
drawn,  from  the  use  of  the  wonls  here  used,  that  the  term  **  bonded 
debt,"  as  used,in  other  parts  of  the  constitution,  was  intended  to  refer 
alone  to  the  principal  of  the  bonded  debt.  If  bonds  were  forbid- 
den to  be  issued,  the  inhibition  extended  to  the  creation  of  a  debt 
represented  by  either  principal  or  interest,  or  both. 

It  is  further  urged  that  section  14  of  article  7  of  the  constitu- 
tion requires  the  General  Assembly  to  raise  by  taxation  the  annual 
accruing  interest  on  the  bonded  debt,  and  therefore  that  a  contem- 
plation that  such  interest  may  be  paid  out  of  the  public-property 
fund  is  to  be  excluded.  The  first  clause  of  the  paragraph  to  which 
reference  is  made  reads  as  follows :  "  The  General  Assembly  shall 
raise  by  taxation,  each  year,  in  addition  to  the  sum  required  to  pay 
the  public  expenses  and  interest  on  the  public  debt,  the  sum  of  one 
hundred  thousand  dollars,  which  shall  be  held  as  a  sinking  fund  to 
pay  oflf  and  retire  the  bonds  of  the  State  which  have  not  yet  ma- 
tured, and  shall  be  applied  to  no  other  purpose  whatever."  It  is 
further  provided  that  if  the  bonds  can  not  at  any  time  be  purchased 
at  or  below  par,  then  the  sinking  fund  directed  to  be  raised  may  be 
loaned,  taking  as  security  only  the  bonds  of  the  State.  It  is  evi- 
dent from  a  careful  reading  of  this  section  that  it  was  intended  to 
deal  alone  with  the  subject  of  raising  a  sinking  fund  for  the  pay- 
ment of  the  bonds,  and  that  the  framers  of  the  constitution  were 
not,  by  the  words  which  they  employed,  undertaking  to  direct  how 
and  in  what  manner  the  interest  on  the  bonded  debt  should  be 
raised.  It  is  equally  evident  from  the  use  of  the  words  employed 
that,  while  the  sinking  fund  should  only  be  apphed  to  the  bonded 
debt,  it  should  be  done  in  a  particular  manner.  The  words,  "  be 
held  as  a  sinking  fund  to  pay  off  and  retire  the  bonds  of  the  State 
.  .  .  and  shall  be  apphed  to  no  other  purpose  whatever,"  are  sus- 
ceptible of  but  one  meaning,  and  that  is  that  this  sinking  fund 
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must  go  alone  to  such  a  payment  of  the  bonds  as  will  cancel  them 
pro  tanto ;  and  in  this  connection  attention  is  called  to  the  differ- 
ence in  the  requirement  as  to  the  disposition  of  the  sinking  fund 
and  the  requirement  as  to  the*  application  of  the  public-property 
fund.  The  former  must  be  applied  to  the  payment  of  the  bonded 
debt,  so  as  to  cancel  the  obligation,  while  the  latter  must  be  ap- 
plied  to  the  payment  of  the  bonded  debt.  In  other  words,  the 
sinking  fund  can  not  be  used  except  to  retire  the  bonds ;  and  this 
is  so,  not  from  construction,  but  from  a  plain  reading  of  the  con- 
stitution. The  contention  of  the  plaintiff  in  error  is,  practically, 
that  the  public-property  fund  can  only  lawfully  be  used  in  the  same 
manner  that  the  sinking  fund  is  directed  to  be  used.  If  this  is  so, 
why  should  the  framers  of  the  constitution  have  used  different  lan- 
guage in  respect  to  the  application  of  the  two  funds  ?  Not  only 
different  language,  but  language  with  essentially  different  meaning. 
In  the  one  case  it  is  lawful  if  the  fund  is  applied,  that  is,  devoted 
to  the  debt,  and  in  the  other  case  it  is  unlawful  to  apply  it,  that 
is,  devote  it  without  extinguishing  the  debt.  The  terms  "apply" 
and  '^ retire"  (or  extinguish)  can  not  be  given  the  same  meaning 
except  by  a  forced  and  unwarranted  construction.  But,  referring 
again  to  the  sinking  fund,  if  it  becomes  necessary,  in  order  to  retire 
a  bond,  that  accrued  interest  shall  be  paid  at  the  same  time  with 
the  principal,  we  see  no  reason  why  that  fund  should  not  be  so 
used,  because  the  direction  is  to  pay  off  and  retire  the  bonds,  and 
this  can  not  be  done  unless  the  accrued  interest  be  paid.  Under 
this  provision  it  is  evident  that  the  fund  can  not  be  used  to  pay 
interest  unless  that  payment  retires  the  bonds  from  circulation,  be- 
cause the  payment  must  be  made  in  such  a  manner  as  will  cancel 
the  obligation  of  the  State.  It  is  further  urged  that  the  mandate 
in  this  section  of  the  constitution  requires  that  a  sum  sufficient  to 
pay  the  annual  interest  on  the  bonded  debt  shall  be  raised  by  tax- 
ation each  year.  Not  so,  as  we  think.  The  difficulty  with  the 
contention  is  that  the  force  of  the  word  "required,"  as  it  appears 
in  the  section,  must  be  misdirected  to  sustain  it.  The  language  is 
that  the  General  Assembly  shall  raise  by  taxation,  each  year,  in 
addition  to  the  sum  required  to  pay  the  public  expenses  and  inter- 
est, the  sum  of  one  hundred  thousand  dollars,  etc.  The  raising  of 
the  one  hundred  thousand  dollars  is  clearly  mandatory.  No  choice 
is  left  to  the  General  Assembly  whether  it  will  raise  a  sinking  fund 
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or  not,  nor  whether  the  sum  which  they  must  raise  shall  be  more 
or  less  than  one  hundred  thousand  dollars.  But,  conceding  that 
the  section  bj  its  terms  is  also  mandatory  as  to  the  raising  of  funds 
to  pay  the  public  expenses  and  the  interest  on  the  bonds,  the 
amoimt  which  it  directs  shall  be  raised  is  only  that  which  is  re- 
guired  to  meet  such  expenses  and  pay  such  interest.  At  the  time 
of  the  adoption  of  the  constitution,  the  State  was  receiving  a  sub- 
stantial income  from  some  of  the  public  property  and  from  sources 
other  than  by  direct  taxation  on  property.  Whether  any  of  such 
funds  are  available  to  meet  the  payments  mentioned,  that  is,  ex- 
penses and  interest,  will  depend  on  the  action  of  the  General  As- 
sembly in  making  appropriations  for  other  purposes.  Hence,  it 
could  hardly  have  been  the  purpose  of  the  framers  of  the  constitu- 
tion to  absolutely  direct  that  the  full  amount  necessary  to  pay  the 
expenses  of  the  State  and  the  full  amount  necessary  to  pay  the  in- 
terest on  the  debt  should  be  annually  raised  by  taxation.  Nor  have 
they  done  so  in  the  use  of  the  word  "  required "  as  found  in  the 
section,  which  may  be  defined  as  "  having  imperative  need  "  (Stan- 
dard Dictionary).  The  direction  as  to  raising  "  the  sum  required 
to  pay  the  public  expenses  and  interest"  must  have  meant  to  refer 
particularly  to  the  condition  of  the  treasury.  If  there  were  on  hand 
funds  available  to  pay  any  part  of  the  public  expenses,  or  a  part  of 
the  interest,  there  would  be  neither  sense  nor  reason  in  directing 
that  the  full  amount  to  pay  each  should  be  raised  by  taxation,  and 
that  there  should  be  left  for  an  indefinite  time  an  available  btdance 
in  the  treasury,  unused. 

The  construction  which  we  give  to  this  provision  of  the  consti- 
tution is,  as  we  think,  sound  as  a  logical  proposition,  and  with- 
holds nothing  either  from  the  words  and  spirit  of  the  section  or 
from  the  financial  scheme  appearing  in  the  instrument.  We  are 
free  to  admit  that  while,  under  the  \iews  we  entertain  and  have 
expressed,  there  18  no  constitutional  inhibition  against  the  applica- 
tion of  the  public-property  fund  to  the  extinguishment  of  the  in- 
terest on  the  bonded  debt,  because  such  interest  is  just  as  much  a 
part  and  parcel  of  the  bonded  debt  as  the  principal,  yet  the  framers 
of  the  constitution  undoubtedly  contemplated  that  it  would  be  ap- 
plied to  the  payment  of  both  principal  and  interest ;  and  perhaps 
(and  in  my  judgment  it  was  so)  it  was  further  contemplated  that 
whenever  there  was  a  suflBcient  fund  arising  from  the  sale  of  pub- 
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lie  property  on  hand,  the  legislature  would  cause  bonds  of  the  State 
to  be  taken  up  pro  tanto,  whether  at  par  or  a  premium,  and  cause 
them  to  be  canceled,  thus  ^^orking  to  the  end  of  the  final  reduction 
of  the  debt.  But,  while  contemplated,  the  direction  to  do  this  was 
not  given,  and  the  final  disposition  of  that  fund  was  left  to  the 
Greneral  Assembly,  with  the  sole  restriction  that  it  should  be  ap- 
plied to  the  payment  of  the  bonded  debt.  Necessarily  it  was  fore- 
seen that  in  succeeding  years  the  General  Assembly  would  be  sur- 
rounded by  new  and  unexpected  circumstances  aflfecting  the  finan- 
cial condition  of  the  State ;  and  while  the  policy  of  the  makers  of 
the  constitution  was  undoubtedly  to  reduce  and  extinguish  the 
debt — the  bonded  debt,  the  General  Assembly  seems  not  to  have 
been  hampered  by  imposed  restrictions  in  relation  to  the  finances, 
except  on  general  and  clearly  indicated  lines,  and  then  in  plain  and 
unambiguous  language.  Undoubtedly  it  was  the  contemplation 
that  the  bonded  debt  should  be  entirely  extinguished,  and,  as  was 
said  by  Mr.  Justice  Cobb  in  the  Dawson  Waterworks  case,  supra : 
"  The  State  was  not  to  be  a  perpetual  interest-paying  debtor."  The 
means  by  which  this  end  should  be  accomplished  was  defined,  and, 
if  pursued,  will  in  time  accomplish  the  desired  end  as  surely  as  a 
correct  result  will  be  reached  by  a  correct  mathematical  process. 
The  time  required  within  which  this  can  be  brought  about  depends 
upon  conditions,  and  is  indeterminate  within  a  known  limit.  As 
we  have  endeavored  to  show,  while  the  public-property  fund  must 
go  to  the  extinguishment  of  the  bonded  debt  and  is  subject  to  be 
applied  to  the  payment  of  the  interest  on  that  debt,  it  may  right- 
fully be  applied  to  the  payment  of  the  principal  also.  But  the  re- 
quirement that  one  hundred  thousand  dollars  must  come  by  taxa- 
tion in  each  year  as  a  sinking  fund,  which  shall  be  applied,  not,  as 
prescribed  in  the  case  of  the  property  fund,  to  the  payment  of  the 
bonded  debt  of  the  State,  but  "to  pay  off  and  retire  the  bonds  of 
the  State,"  is  made  in  terms.  The  application  of  the  one  fund  is 
legally  made  when  it  \&  devoted  to  the  payment  of  the  bonded 
debt,  paying  it — principal — interest — one  or  both.  The  appli- 
cation of  the  other  fund  to  the  bonded  debt  is  legal,  under  the  terms 
of  the  constitution,  when  that  application  has  the  effect  to  pay  off 
and  cancel  one  or  more  of  the  obligations  of  the  State.  One  is  to 
be  devoted  to  the  payment  of  a  debt,  and  if  interest  is  a  part  of 
that  debt  it  may  be  Intimately  applied,  in  whole  or  in  part,  to  the 
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interest.  The  other  may  not  be  devoted  to  the  payment  of  inter- 
est alone.  So  that,  as  we  view  it,  the  application  which  is  directed 
to  be  made  of  the  property  fund  is  different  from  that  commanded 
to  be  made  of  the  sinking  fund.  Now  it  may  be  that  the  property 
fund  in  c^tain  instances  will  (as  I  think  it  ought  to)  be  applied 
to  the  payment  of  both  principal  and  interest  on  the  bonded  debt. 
If  so,  of  course  the  bonds,  pro  tanto,  will  be  retired  and  canceled, 
and  thus  the  financial  millenium  in  the  affairs  of  the  State  hastened. 
If,  however,  the  public  property  be  not  sold,  or,  if  sold,  the  bonds  are 
not  taken  up  and  retired,  but  the  proceeds  are  allowed  to  remain 
in  the  treasury  or  devoted  exclusively  to  that  part  of  the  bonded 
debt  which  is  represented  by  the  interest,  that  desired  event  will 
be  retarded.  But  in  any  event,  if  the  financial  scheme  embodied 
in  the  constitution  remains  in  force  and  is  carried  into  effect,  time 
is  obliged  to  bring  about  the  contemplated  result,  and  in  each  year 
the  one  hundred  thousand  dollars  must  be  raised,  must  be  set  aside, 
must  be  applied  in  such  a  manner  as  will  retire  and  cancel  the 
bonds  of  the  State.  This  is,  as  We  conceive,  the  scheme  inaugu- 
rated absolutely  tot  the  extinguishment  of  the  bonded  debt,  made 
mandatory  by  the  constitution,  while  the  mandate  as  to  the  prop- 
erty fund  leaves  to  the  wisdom  and  intelligence  of  the  representa- 
tives of  the  people  in  the  legislative  branch  of  the  government,  sub- 
ject to  the  approval  of  the  executive,  the  details  of  its  application 
to  the  bonded  debt  of  the  State. 

Judgment  affirmed.  All  the  JtLstices  concurring,  except  Fish  and 
Cobb,  JJ.,  who  dissent. 

Cobb,  J.  Mr.  Justice  Fish  and  I  are  unable  to  agree  with  the 
majority  in  the  conclusiou  reached  by  them;  and  the  reasons 
which  constrain  us  to  enter  our  dissent  upon  the  record  are  em- 
braced in  the  following  opinion. 

On  December  14, 1901,  a  resolution  of  the  General  Assemblyin 
the  following  words  was  approved  by  the  Governor: 

•*  Whereas  there  is  in  the  State  treasury  $444,208,  arising  from 
the  sale  of  public  property ;  and  whereas  it  is  a  matter  of  grave  doubt 
in  the  minds  of  many  members  of  the  General  Assembly  as  to 
whether  or  not  the  public-property  fund  can  be  constitutionally  ap^ 
pUed  to  any  other  purpose  except  the  payment  of  the  principal  of 
the  bonded  debt  of  the  State;  and  whereas  the  General  Assembly 
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recognizes  that  as  a  business  proposition  the  finances  of  the  State 
are  in  such  condition  as  to  render  it  desirable,  and  even  necessary, 
to  apply  the  above  fund  to  the  payment  of  the  interest,  in  order  to 
avoid  the  imminent  danger  of  a  deficit  in  the  State  treasury,  if  the 
same  can  be  done  constitutionaUy,  and  desire  to  have  the  question 
submitted  at  once  for  adjudication ;  therefore  be  it 

"Resolved  by  the  General  Assembly  of  Greorgia,  that  the  sum  of 
$325,880  of  said  sum  arising  from  the  sale  of  public-property  be, 
and  the  same  is,  hereby  applied  to  and  for  the  payment  of  the  in- 
terest on  the  recognized  valid  bonds  of  the  State,  falling  due  in  the 
year  1902. 

"Resolved  further,  that  the  sum  of  S325,880  arising  from  the 
sale  of  public-property  shall  be,  by  the  treasurer  of  this  State,  trans- 
ferred, within  one  day  after  the  approval  of  this  resolution,  from 
the  public-property  fund  to  the  interest  fund,  and  the  same  shall  be 
paid  out  by  the  treasurer  on  such  interest  on  the  recognized  valid 
bonded  debt  of  the  State  as  may  mature  in  the  year  1902,  in  ac- 
cordance with  the  general  appropriation  act,  approved  December  21, 
1900,  and  the  treasurer  is  hereby  authorized  and  directed  to  make 
such  transfer  and  payment. 

"  Resolved  further,  that  it  shall  not  be  inconsistent  with  the 
spirit  of  this  resolution  for  the  State  treasurer  to  have  the  consti- 
tutionality of  the  requirement  made  by  this  resolution  tested  in 
the  Supreme  Court." 

On  December  16,  1901,  the  Governor  addressed  to  the  State 
treasurer  a  communication,  calling  his  attention  to  the  provisions 
of  the  foregoing  resolution,  and  directing  him  to  transfer,  in  accord- 
ance with  such  resolution,  the  sum  of  S325,880  from  the  public- 
property  fund  to  the  interest  fund.  The  treasurer  replied  to  this 
communication,  declining  to  make  the  transfer  as  directed,  on  the 
ground  that  so  doing  would  violate  the  constitution  of  the  State. 
Thereupon  the  Governor  filed  a  petition  praying  for  a  mandamus 
to  compel  the  treasurer  to  make  the  transfer  as  required  by  the 
resolution  of  the  General  Assembly.  On  this  petition  a  manda- 
mus nisi  was  granted,  and  at  the  hearing  the  mandamus  was  made 
absolute.  The  treasurer  brings  the  case  here  upon  a  hill  of  excep- 
tions complaining  of  this  judgment.  While  underthe  facts  as  they 
appear  in  the  record  several  questions  of  more  or  less  difficulty 
might  arise,  counsel  insist  in  their  briefs  upon  the  decision  of  but 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  483 

a  single  question.  That  question  is  thus  stated  hy  counsel  for 
plaintiff  in  error :  **  The  sole  question  in  the  case  is,  can  the  pro- 
ceeds of  the  sale  of  public-property  now  in  the  State  treasury  be 
applied  to  the  payment  of  current  interest  on  the  bonded  debt  be- 
fore the  maturity  of  the  principal?" .  The  attorney-general  states 
it  in  this  way :  "  The  question  presented  by  the  record  is,  whether 
or  not  the  Greneral  Assembly  has  the  authority  to  apply  money  in 
the  treasury  arising  from  the  sale  of  public  property  to  the  payment 
of  interest  on  the  public  debt  as  the  same  may  fall  due."  It  is 
thus  apparent  that  counsel  not  only  agree  upon  the  question  in- 
volved, but  also  agree  that  no  other  question  is  presented  for  de- 
cision. The  single  question  thus  brought  before  us  will  be  consid- 
ered, and  all  others  will  be  treated  as  in  no  way  arising  in  the 
present  case.  The  solution  of  this  question  depends  upon  the 
meaning  to  be  given  the  term  "bonded  debt,"  as  it  appears  in  art. 
7,  sec,  13,  par.  1  of  the  constitution,  which  declares  that  *'  The 
proceeds  of  the  sale  of  the  Western  and  Atlantic,  Macon  and  Bruns- 
¥rick,  or  other  railroads  held  by  the  State,  and  any  other  property 
owned  by  the  State,  whenever  the  General  Assembly  may  author- 
ise the  sale  of  the  whole  or  any  part  thereof,  shall  be  applied  to  the 
payment  of  the  bonded  debt  of  the  State,  and  shall  not  be  used  for  any 
other  purpose  whatever,  so  long  as  the  State  has  any  existing  bonded 
debt :  Provided,  that  the  proceeds  of  the  sale  of  the  Western  and 
Atlantic  Railroad  shall  be  applied  to  the  payment  of  the  bonds  for 
which  said  railroad  has  been  mortgaged,  in  preference  to  all  other 
bonds."  Civil  Code,  §  5900.  If  this  paragraph  of  the  constitution  is 
considered,  isolated  and  alone,  is  the  expression  "  bonded  debt "  to  be 
given  a  meaning  which  includes  both  the  principal  and  interest  of 
such  debt,  or  does  it  mean  the  principal  only  ?  The  words  are  to  be 
taken  in  their  ordinary,  natural,  common  sense,  popular  meaning, 
unless  the  context  requires  that  they  should  be  treated  as  used  in  a 
technical  sense.  Constitutions  are  the  result  of  popular  will,  and 
their  words  are  to  be  understood  ordinarily  as  used  in  the  sense  that 
such  words  convey  to  the  popular  mind.  6  Am.  &  Eng.  Enc.  L.  (2d 
ed.)  924—5.  There  is  nothing  in  the  paragraph  under  consideration 
which  shows  that  the  phrase  "bonded  debt"  was  used  in  any  other 
waj'  than  in  its  ordinary  and  popular  sense.  What  is  the  meaning  of 
the  expression  "  bonded  debt  ? "  It  has  been  defined  to  be  "  that  part 
of  the  entire  indebtedness  of  a  corporation.  State,  etc.,  which  istep- 
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resented  by  the  bonds  it  has  issued,  as  distinguished  from  floating 
debt/*  See  Century  Dictionary,  tit.  **  bonded."  If  one  were  to  ask, 
what  is  the  entire  bonded  debt  of  a  corporation,  or  a  State,  what 
would  be  the  ready  response  of  any  one  who  was  informed  ?  It 
would  simply  be  an  amount  representing  the  entire  principal  of  the 
debt  of  that  class.  And  so  it  would  be  if  the  question  were  asked, 
what  is  the  floating  debt  of  a  corporation  or  State  ?  The  terms 
"bonded  debt"  and  ''floating  debt"  are  popularly  understood  to 
mean  the  principal,  and  principal  only,  of  the  debts  of  those  classes. 
If  any  ofBicial,  or  other  citizen  of  this  State,  were  to  receive  an  in- 
quiry to-day,  asking  what  was  the  amount  of  the  *'  bonded  debt  of 
the  State,"  the  answer  would  be  ready  and  prompt,  and  the  amount 
named  would  be  the  sum  representing  the  principal  of  all  the  out- 
standing valid  bonds  of  the  State.  It  would  never  for  one  moment 
be  pi-esumed  by  any  one  that  the  inquiry  referred  in  any  way  to  the 
interest  that  might  be  due  on  the  bonds  at  the  date  of  the  inquiry. 
The  extremely  accurate  and  extraordinarily  prudent  official  or  in- 
dividual might  add  to  his  answer  to  such  an  inquiry  words  show- 
ing the  rate  of  interest,  when  interest  was  last  paid,  the  amount  of 
interest  due  at  that  time,  etc.,  etc. ;  but  the  ordinary  official  and  the 
average  individual  would  content  himself  with  an  answer  that  gave 
information  as  to  the  principal  amount  of  the  "bonded debt"  only. 
The  law  deals  at  all  points  with  the  man  of  ordinary  prudence  and 
average  capacity  as  the  standard,  for  the  simple  reason  that  all 
communities  and  commonwealths  are  made  up  almost  entirely  of 
men  of  this  class.  Ckmstitutions  are  adopted  by  commonwealths 
so  made  up,  and  the  meaning  to  be  given  to  the  wotdB  of  such  in- 
struments is  that  meaning  which  the  man  of  ordinary  prudence  and 
average  inteUigence  and  information  would  give.  Grenerally  tiie 
meaning  given  to  words  by  the  learned  and  technical  is  not  to  be 
given  to  words  appearing  in  a  constitution.  In  other  words,  the 
popular  meaning  is  to  be  given  to  the  words  of  a  constitution,  un- 
less the  context,  or  the  instrument  taken  as  a  whole,  imperatively 
requires  some  other  meaning.  Before  the  words  can  be  given  a 
purely  technical  meaning  which  would  be  different  from  the  pop- 
ular meaning,  the  intention  that  they  should  be  so  understood 
must  be  plainly  apparent  and  palpaUy  manifest.  It  may  be  con- 
ceded that  the  terms  "debt,"  "bonded  debt,"  "mortgage  debt," 
*<  floating  debt,"  and  all  similar  phrases  include,  in  a  technical  and 
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strictly  legal  sense,  both  the  pxincipal  and  interest  of  the  debt ;  but 
-when  such  terms  are  taken  in  their  usual  and  popular  sense,  they 
never  refer  to  anything  but  the  principal  of  the  debt.  So  much 
for  the  paragraph  of  the  constitution  when  it  is  considered  isolated 
and  alone. 

The  next  inquiry  is,  what  meaning  is  to  be  given  to  the  expres- 
sion "  bonded  debt"  in  the  paragraph  of  the  constitution  above  re- 
ferred to,  when  we  consider  that  paragraph  in  the  light  of  the  other 
provisions  in  the  constitution  relating  to  the  subject  of  the  indebt- 
edness due  by  the  State?  The  constitution  declares  that  the 
"bonded  debt"  of  the  State  shall  never  be  increased,  except  for 
three  designated  purposes.  Civil  Code,  §  5899.  The  phr&se  de^ 
scribing  the  debt  referred  to  which  ia  used  in  this  paragraph  is 
identical  with  the  one  used  in  the  paragraph  relating  to  the  pro- 
ceeds of  the  sale  of  public  property,  which  will  be  hereinafter  re- 
ferred to  as  the  **  public-property  fund."  According  to  a  well-set- 
tled role  of  construction,  the  phrase  must  be  held  to  mean  the  same 
thing  wherever  it  occurs  in  the  constitution,  unless  it  manifestly 
appears,  from  the  context  or  otherwise,  that  a  different  meaning 
was  intended  to  be  applied.  It  is  contended  that  the  phrase  should 
in  each  instance  be  construed  so  as  to  read,  the  "principal  and  in- 
terest of  the  bonded  debt  of  the  State,"  etc.  This  would  make  the 
constitution  declare  that  the  ^principal  and  interest  of  the  bonded 
debt  of  the  State  shall  never  be  increased,  except  to  repel  invasion, 
suppress  insurrection,  or  defend  the  State  in  time  of  war."  The 
amount  of  the  bonded  debt  would  be  thus  fixed  at  the  principal  and 
accrued  interest  at  the  date  that  the  constitution  was  adopted,  and 
this  amount  could  never  be  larger.  Such  a  construction  would 
make  the  provisions  of  this  paragraph  absurd  and  unreasonable,  and 
it  can  not,  therefore,  be  adopted.  The  power  of  taxation  over  the 
whole  State  is  limited  by  the  constitution  to  certain  purposes, 
among  them  being  the  following:  "To  pay  the  interest  cm  the  pub- 
lic debt;"  "To  pay  the  principal  of  the  public  debt."  Civil  Code, 
§  5882.  The  term  "  public  debt "  is  broader  than  the  term  "  bonded 
debt ; "  it  not  only  includes  the  latter,  but  every  other  debt  due  by 
the  public,  floating  or  otherwise.  In  a  popular  sense  it  would  be 
understood  to  mean  the  principal  amount  of  all  classes  of  indebt- 
edness owing  by  the  State.  This  meaning  is  apparent  from  the 
language  of  the  paragraph  just  referred  to,  which  refers  to  the  prin- 


Digitized  by  VjOOQIC 


486  PARK  V,  CANDLER.  (114 

cipal  of  the  public  debt,  and  the  interest  on  the  public  debt  If 
public  debt  means  the  principal  and  interest  of  the  debt  due  by  the 
State,  then  the  constitution  authorizes  the  power  of  taxation  to  be 
used  to  "pay  the  interest  on"  the  principal  and  interest  of  the  debt 
due  by  the  State,  which  would  be  an  absurdity,  in  the  light  of  the 
fact  that  the  State  never  pays  interest  on  interest.  The  constitu- 
tion provides  that  a  debt  may  be  created  to  "supply  casual  defi- 
ciencies in  the  revenue,"  but  such  debt  must  not  exceed  in  the  ag- 
gregate two  hundred  thousand  dollars.  Civil  Code,  §  5888.  No 
one,  of  course,  will  contend  that  the  amount  thus  stated  as  the  limit 
of  the  debt  refers  to  both  the  principal  and  interest  of  the  debt 
The  paragraph  of  the  constitution  providing  for  a  sinking  fund  con- 
tains the  expression  "  interest  on  the  public  debt,"  which  is  identi- 
cal with  the  expression  used  in  the  paragraph  relating  to  the  pur- 
poses for  which  money  may  be  raised  by  taxation.  Civil  Code. 
§  5901.  In  every  paragraph  of  the  constitution,  other  than  that 
relating  to  the  public-property  fimd  (Civil  Code,  §  5900),  whenever 
a  term  is  used  referring  to  the  debt  of  the  State,  whether  it  is 
"bonded  debt,"  "public  debt,"  or  simply  "debt,"  it  is  plainly  man- 
ifest that  the  term  is  used  to  refer  to  principal  of  the  debt  due 
by  the  State,  exclusive  of  the  interest  on  the  ^me.  This  being 
true,  it  is  clear  that  the  term  "  bonded  debt"  in  the  paragraph  rela- 
ting to  the  public-property  fund  must  be  understood  as  used  in  the 
same  sense  therein  as  it  and  similar  terms  are  used  in  other  para- 
graphs. It  is  true  that  the  paragraph  of  the  constitution  referring 
to  the  "bonded  indebtedness"  authorized  to  be  incurred  by  cities 
and  counties  uses  the  expression,  "principal  and  interest  of  said 
debt"  (Civil  Code,  §  5894);  and  the  paragraph  relating  to  the 
bonds  of  the  State  which  have  been  pronounced  illegal  uses  the  ex- 
pression "principal  or  interest  of  the  bonds  or  other  obligations'' 
(Civil  Code,  §  5898) ;  but  as  these  paragraphs  bear  only  collaterally 
on  the  question  under  consideration,  any  inference  drawn  there- 
from which  would  be  inconsistent  with  the  inferences  to  be  drawn 
from  pai-agraphs  bearing  directly  on  the  question  must  of  course  be 
disregarded. 

It  is  claimed  that  the  constitution  imperatively  demands  that 
the  interest  on  the  public  debt  shall  be  paid  by  a  sum  raised  by 
taxation,  and  the  paragraph  relied  on  to  support  this  contention  is 
the  one  relating  to  the  sinking  fund,  which  declares  that  "  The 
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General  Assembly  shall  raise  by  taxation  each  year,  in  addition  to 
the  sum  required  to  pay  the  public  expenses  and  interest  on  the 
public  debt,  the  sum  of  one  hundred  thousand  dollars,  which  shall 
be  held  as  a  sinking  fund  to  pay  oflf  and  retire  the  bonds  of  the 
State  which  have  not  yet  matured,  and  shall  be  applied  to  no  other 
purpose  whatever.  If  the  bonds  can  not  at  any  time  be  purchased 
at  or  below  par,  then  the  sinking  fund,  herein  provided  for,  may 
be  loaned  by  the  Governor  and  treasurer  of  the  State :  Providedy 
the  security  which  shall  be  demanded  for  said  loan  shall  consist 
only  of  the  valid  bonds  of  the  State;  but  this  section  shall  not  take 
eflfect  until  the  eight  per  cent,  currency  bonds  issued  under  the  act 
of  February  19th,  1873,  shall  have  been  paid."  Qvil  Code,  §  5901. 
We  do  not  see  anything  in  this  paragraph  which  requires  the  Gen- 
eral Assembly  to  pay  the  interest  on  the  public  debt  by  taxation, 
if  there  is  in  the  treasury  any  money  derived  from  any  source  what- 
ever which  can  be  applied  to  the  payment  of  interest  consistently 
with  the  requirements  of  the  constitution.  The  sum  required  to 
pay  the  public  expenses  and  interest  on  the  public  debt  is  all  that 
is  required  to  be  raised  by  taxation ;  and  if  the  public  expenses  and 
interest  on  the  public  debt  can  be  met  from  other  sources,  no  sum 
need  be  raised  by  taxation.  Under  this  view  of  the  matter,  the 
paragraph  referred  to  has  no  bearing  whatever  on  the  question  now 
under  consideration ;  and  we  are  simply  brought  back  to  the  ques- 
tion whether  the  public-property  fimd  can  be  constitutionally  ap- 
phed  to  the  payment  of  interest  on  the  public  debt  before  the  ma- 
turity of  the  principal.  If  we  have  succeeded  in  demonstrating 
that  the  term  "bonded  debt,"  as  used  in  the  paragraph  of  the  con- 
stitution relating  to  the  public-property  fund,  means  the  prindpel 
of  the  debt  only,  and  that  this  conclusion  can  be  properly  arrived 
at  whether  we  consider  that  paragraph  alone  or  in  the  light  of  other 
provisions  in  the  constitution,  then  we  need  go  no  further  in  the 
investigation  of  tins  case ;  for  if  this  be  the  proper  meaning  to  be 
given  the  term  "bonded  debt"  in  the  paragraph  referred  to,  then  in 
the  same  paragraph  is  to  be  found  a  distinct  prohibition  against 
using  the  public-property  fund  for  any  other  purpose  whatsoever. 
See  Parky.  Candler,  113  Oa.  647. 

Let  it  be  conceded,  however,  that  the  term  "  bonded  debt "  is  an 
equivocal  expression,  and  may  mean  either  principal  or  principal 
and  interest,  and  that,  looking  at  all  the  provisions  of  the  consti- 
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tution,  it  is  not  at  all  clear  in  which  sense  the  tenn  is  there  used. 
If  it  be  doubtful  in  what  sense  the  term  is  used  in  the  constitution, 
it  is  permissible  to  look  at  the  conditions  surrounding  the  people 
at  the  time  the  constitution  was  adopted,  and  interpret  any  doubt- 
ful expressions  in  the  light  of  such  conditions.  When  the  consti- 
tution was  adopted  the  State  had  a  bonded  debt  of  more  than 
$10,090,000,  and  the  annual  interest  on  the  same  was  in  round 
numbers  $700,000.  The  constitution  provides  that  no  new  debt 
shall  be  created  except  for  certain  specified  purposes,  all  of  which 
are  extraordinary  in  their  nature;  that  after  certain  bonds  are  paid 
off  an  annual  sinking  fund  of  $100,000  shall  be  raised;  that  the 
proceeds  of  the  sale  of  railroads  held  by  the  State  and  other  public 
property  owned  by  the  State  shall  be  applied  only  to  the  payment 
of  the  bonded  debt;  and  that  the  Greneral  Assembly  may  levy  taxes 
to  pay  the  principal  of  the  bonded  debt  and  the  interest  thereon. 
In  the  light  of  the  financial  condition  of  the  State  at  the  time  the 
constitution  was  adopted,  what  was  the  intention  of  its  framers,  as 
well  as  of  the  people  who  adopted  it,  in  reference  to  the  financial 
affairs  of  the  State  in  the  future  ?  What  is  the  scheme  of  the  in- 
strument in  so  far  as  the  public  debt  is  concerned  ?  What  is  the 
policy  to  be  followed  by  those  who  live  under  it  and  those  whose 
duty  it  is  to  obey  it  and  enforce  it  ?  There  seems  to  us  to  be  but 
one  answer  to  these  questions.  The  State  was  to  be  relieved  of 
debt.  It  was  not  to  continue  a  perpetual  debtor.  There  was  to 
be  a  time  when  the  State  should  stand  altogether  free  from  debt; 
and  this  result  was  to  be  accomplished  by  paying  the  interest  annu- 
ally from  the  proceeds  of  taxation  or  other  funds  of  the  State  not 
set  apart  by  the  constitution  to  any  specific  purpose,  and  dis- 
charge the  principal  by  the  accumulation  of  the  sinking  fund  and 
the  proceeds  of  the  sales  of  public  property.  The  power  to  tax  for 
the  purpose  of  paying  the  principal  of  the  public  debt  was  given 
to  authorize  the  raising  of  the  sinking  fund  and  any  other  sum  that 
may  be  necessary  to  discharge  the  principal  of  the  public  debt  in 
the  event  the  sinking  fund  and  the  public-property  fund  are  not 
suflBcient  for  that  purposa  See,  in  this  connection.  Mayor  and 
Council  of  Dawson  v.  Dawson  Waterworks  Co,,  106  Ga,  696,  701 ; 
Park  V.  Candler,  supra.  To  divert  the  public-property  fund  from 
the  payment  of  the  principal  of  the  bonded  debt  to  the  payment 
of  annual  interest  thereon,  when  no  part  of  the  principal  is  at  the 
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same  time  paid  off  and  discharged,  is  not  only  not  consistent  with 
the  scheme  and  policy  of  the  constitution,  but  is  directly  antag- 
onistic thereto ;  and  if  such  diversions  are  continued  from  time  to 
time  until  the  entire  proceeds  of  sales  of  public  property  are  ex- 
hausted, the  weltconceived,  clearly  outlined,  and  manifestly  wise 
poUcy  of  the  constitution  will  be  entirely  and  completely  destroyed 
and  abrogated,  and  the  evident  intent  of  the  framers  and  people 
will  be  completely  ignored. 

.  But  it  is  said  that  if  the  meaning  of  the  term  "  bonded  debt ''  is 
not  clear  or  is  doubtful,  then  there  is  in  the  constitution  no  express 
prohibition  against  the  use  of  the  public-property  fund  for  the  pay- 
ment of  current  interest  on  the  public  debt,  when  no  part  of  the 
principal  is  at  the  same  time  discharged.  Let  this  be  conceded, 
and  still  the  application  of  the  fund  in  question  to  the  payment  of 
interest  alone  would  nevertheless  be  illegal.  Limitations  upon  the 
power  of  the  General  Assembly  may  arise  by  implication  as  well 
as  from  the  effect  of  an  express  prohibition,  and  when  so  arising 
they  are  none  the  less  to  be  i^arded.  6  Am.  &  Eng.  Enc.  L.  (2d 
ed.)  934,  note  6,  citing  Page  v,  Allen,  58  Pa.  St.  338,  s.  c.  98  Am. 
Dec.  272.  The  case  just  cited  was  dealing  with  a  law  providing 
for  the  registration  of  voters,  which  made  a  condition  of  registry 
the  possession  by  the  voter  of  certain  qualifications  additional  to 
those  prescribed  by  the  constitution,  there  being  nothing  in  the  con- 
stitution expressly  prohibiting  the  legislature  from  requiring  that 
tiie  voter  should  have  such  qualifications.  In  the  opinion  of  the 
court  by  Thompson,  C.  J.,  there  is  the  following  language :  **  It  is 
usual  on  the  part  of  those  who  insist  on  the  constitutionality  of  any 
given  statute,  to  clsdm  that  it  must  be  regarded  ias  constitutional, 
unless  expressly  prohibited  by  some  provision  in  the  constitution. 
In  other  words,  in  construing  the  constitution  of  the  State,  what- 
ever is  not  expressly  denied  to  the  legislative  power  is  possessed  by 
it.  The  opposite  of  this  rule,  I  may  remark,  is  the  rule  of  con- 
struction of  the  Federal  constitution.  I  assent  to  this,  but  not  that 
the  inhibitions  of  the  constitution  must  always  be  express.  They 
are  equally  effective,  and  not  less  to  be  regarded,  when  they  arise 
by  implication,  and  this  is  the  case  when  the  legislative  provision 
is  repugnant  to  some  provision  of  the  constitution.  Leib  v.  Com- 
monwealth, 9  Watts,  200 ;  Hill  v,  Humphrey,  5  Watts  &  S.  424 
[39  Am.  Dec.  117];  Eakin  v.  Raub,  12  Serg.  &  R.  330;  Common- 
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wealth  V.  Maxwell,  27  Pa.  St.  444;  Chase  v.  Miller,  41  Id.  403. 
To  illustrate  this  idea :  The  executive  power  of  the  State,  under 
the  constitution,  is  lodged  in  a  governor;  and  the  l^islative  in  a 
senate  and  house  of  representatives.  It  would  be  manifestly  re- 
pugnant to  these  provisions  of  the  constitution  if  an  act  of  assem- 
bly should  provide  for  the  election  of  two  executives,  or  two  sen- 
ates and  houses  of  representatives,  at  the  same  election ;  yet  it 
would  be  unconstitutional  only  by  implication,  there  being  no  ex- 
press prohibition  on  the  subject.  So,  in  regard  to  qualification 
for  office.  An  act  which  should  require  a  residence  in  the  State 
for  ten  years,  instead  of  three,  or  an  age  of  fifty  years,  or  freehold 
estate,  in  order  to  be  eligible  to  the  office  of  representative,  would 
be  void  for  repugnancy,  because  diflfering  from  the  qualification  ex- 
pressed in  the  constitution,  and  would  be  so  only  by  necessary  im- 
plication— necessary  to  keep  l^islation  within  the  paramoimt 
rules  of  the  constitution."  When  from  the  constitution  itself,  or 
from  the  constitution  in  the  light  of  contemporaneous  public  his- 
tory, a  well-defined,  complete,  and  orderly  plan  and  scheme  for  the 
discharge  of  the  public  debt  is  plainly  apparent,  and  the  policy  to 
be  followed  in  the  future  is  clearly  derivable  from  the  instrument^ 
is  there  not  necessarily  an  implication  that  the  General  Assembly 
shall  have  no  power  to  do  anything  which  will  subvert  the  plan 
and  ignore  the  policy  of  the  constitution  ?  Is  not  the  statement 
of  such  a  question  the  only  answer  that  it  requires  ? 

If  anything  is  needed  to  reinforce  the  conclusion  we  have 
reached  in  this  case,  all  that  is  necessary  is  to  look  at  the  constitu- 
tion in  the  light  of  the  proceedings  of  and  debates  in  the  convention 
that  framed  it.  The  question  was  first  brought  before  the  conven- 
tion on  July  16,  1877,  by  a  resolution  by  Mr.  Woflford,  which  was 
adopted.     The  resolution  was  as  follows : 

"  Whereas  it  is  probable  a  clause  of  prohibition  of  the  further 
issuance  of  bonds,  or  other  indebtedness  of  the  State  of  Greorgia^ 
will  be  incorporated  in  the  constitution ;  and  whereas  it  is  impor- 
tant that  the  present  debt  of  the  State  be  paid  as  rapidly  as  possible^ 
that  the  people  may  be  delivered  of  the  enormous  and  ruinous  rate 
of  interest  which'  they  are  paying.     Therefore, 

"Resolved,  1st,  That  a  committee  of  one  from  each  congressional 
district  be  appointed  by  the  president  to  inquire  if  the  property  of 
the  State  can  be  made  available  for  the  purpose  of  the  payment  of 
the  public  debt.     And 
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"  2d.  If  it  can  be  made  so  available,  to  report  such  an  ordinance, 
or  other  measure,  as  they  may  deem  advisable. 

"  3d.  That  the  treasurer  of  this  State  report  to  this  house  the 
precise  amount  of  the  public  debt,  funded  and  floating. 

"4th.  Also  to  w^at  extent  the  State  is  liable  as  endorser."  Jour. 
Const.  Conv.  1877,  51;  Small's  Debates,  35. 

On  July  18,  Mr.  Tharpe  introduced  the  following  resolution, 
which  was  adopted :  "Whereas  the  public  debt  of  the  State  of  (Jeor- 
gia  is  now  over  eleven  millions,  with  only  about  one  third  of  the 
property  owned  before  the  war;  and  whereas  the  rate  of  taxation 
is  about  eight  times  as  great  as  before  the  war;  and  whereas  this 
heavy  tax  is  not  more  than  enough  to  pay  the  current  expenses  of 
the  State,  and  the  annually  accruing  interest  of  the  public  debt, 
without  producing  any  sinking  fund  for  its  reduction ;  and  whereas 
it  is  deemed  impolitic  and  impracticable  to  increase  the  present 
burdensome  rate  of  taxation ;  therefore,  be  it  resolved,  that  a  com- 
mittee of  one  from  each  congressional  district  be  appointed  to  inquire 
into  the  propriety  of  selling  the  Western  and  Atlantic,  Macon  and 
Brunswick,  and  North  and  South  Railroads,  in  order  to  pay  the  in- 
debtedness, and  to  reduce  taxation ;  said  committee  to  report  at 
the  earliest  practicable  moment."  Jour.  Const.  Conv.  1877,  68; 
Small's  Debates,  47. 

On  July  27,  the  committee  appointed  under  the  Tharpe  resolu- 
tion made  a  report  which  was,  in  substance,  as  follows:  That  the 
first  General  Assembly  after  the  adoption  of  the  constitution  shall 
cause  to  be  created  a  commission,  who,  with  the  Governor,  should 
be  authorized  to  sell,  after  August  1,  1879,  the  North  and  South, 
Macon  and  Brunswick,  Memphis  Branch,  and  Western  and  Atlan- 
tic Railroads;  the  report  fixing  the  minimum  amounts  for  which 
the  Macon  and  Brunswick  and  the  Western  and  Atlantic  Railroads 
should  be  sold,  and  providing  that  the  other  railroads  named  in  the  re- 
port should  be  sold  for  such  sums  as  they  would  bring  in  the  market 
The  report  further  provided  that  "  The  money  so  raised  shall,  by 
said  commission,  be  immediately  invested  in  the  bonds  of  the  State, 
stamped,  deposited  with  the  treasurer,  and  reported  to  the  Gov- 
ernor;" and  that  "No  part  of  the  proceeds  of  said  sales  shall  be 
used  for  any  other  purpose  than  the  redemption  of  the  bonds  of 
the  State."  Jour.  Const.  Conv.  164-5;  Small's  Debates,  129. 
On  July  31,  the  committee  on  final  revision  submitted  a  report  on 
"Finance,  Taxation,  and  the  Public  Debt,"  containing  the  various 
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provisions  on  these  subjects,  which  they  recommended  to  be  grouped 
in  the  constitution  in  one  article.  The  following  sections  of  this 
report  are  material  to  the  present  discussion : 

"  Section  1.  The  powers  of  taxation  over  the  whole  State  shall 
be  exercised  by  the  General  Assembly  for  the  following  purposes 
only :  for  support  of  the  State  (Government ;  for  educational  pur- 
poses; to  pay  the  interest  on  the  public  debt;  to  pay  the  princi- 
pal of  the  public  debt. 

"  Section  3.  No  debt  shall  be  contracted  by  or  on  behalf  of  the 
State,  except  to  supply  casual  deficiencies  of  revenue,  to  repel  inva- 
sion, suppress  insurrection,  and  defend  the  State  in  time  of  war,  or 
to  pay  the  existing  public  debt;  but  the  debt  created  to  supply 
deficiencies  in  revenue  shall  not  exceed,  in  the  aggregate,  two  hun- 
dred thousand  dollars. 

''Section  12.  The  bonded  debt  of  the  State  shall  never  be  in- 
creased, except  in  the  cases  in  which  the  State  is  authorized  to  con- 
tract debts  enumerated  in  the  first  pars^raph  of  the  third  section 
of  this  article. 

''Section  13.  The  following  described  bonds  of  the  State  of 
Georgia  are  legal  and  valid,  and  their  legality  and  validity  shall 
never  be  questioned,  and  the  principal  and  interest  thereon  shall 
be  paid.  The  bonds  thus  described  embrace  all  the  legal  and  valid 
bonds  of  the  State,  and  all  others  are  illegal,  null  and  void.  The 
legal  and  valid  bonds  are  as  follows: 

6  per  cent,  currency  bonds  due  1878-1886,  by  act  of  Feb- 

ruary 27,  1856 $900,000 

7  per  cent,  currency  bonds  due  1886,  by  act  of  March  12, 

1866 3,600,000 

7  per  cent,  gold  bonds  due  1890,  by  act  of  September  15, 

1870 2,098,000 

7  per  cent,  currency  bonds  due  1892,  by  act  of  January  18, 

1872 307,500 

8  per  cent,  currency  bonds  due  1878-1886,  by  act  of  Feb- 

ruary 19,  1873 900,000 

7  per  cent,  currency  bonds  due  1896,  by  act  of  February 

24,  1876 542,000 

6  per  cent  currency  bonds  due  1889,  by  act  of  February 

19,1877 2,298,000 

$10,645,500 
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<<  2.  In  addition  to  the  above-named  amount,  the  State  may 
hereafter  become  liable,  from  endorsement,  for  $464,000  of  the 
bcmds  of  South  Georgia  and  Florida  Railroad,  said  bonds  to  the 
stated  amount  having  been  legally  endorsed  by  proper  authority. 

^  Section  14.  The  proceeds  of  the  sale  of  the  Western  and  At- 
lantic, Macon  and  Brunswick,  or  other  railroads  held  by  the  State, 
and  any  other  property  owned  by  the  State,  whenever  the  General 
Assembly  may  authorize  the  sale  of  the  whole,  or  any  part  thereof, 
shall  be  applied  to  the  payment  of  the  bonded  debt  of  the  State, 
and  shall  not  be  used  for  any  other  purpose  whatever,  so  long  as 
the  State  has  any  existing  bonded  debt. 

^  Section  15.  The  General  Assembly  shall  raise  by  taxation  each 
year,  in  additi(»i  to  the  sum  required  to  pay  the  public  expenses, 
and  interest  on  the  public  debt,  the  sum  of  one  hundred  thousand 
dollars,  which  shall  be  held  as  a  sinking  fund  to  pay  off  and  retire 
the  bonds  of  the  State  which  have  not  yet  matured,  and  shall  be 
applied  to  no  other  purpose  whatever.  If  the  bonds  can  not,  at  any 
time,  be  purchased,  then  the  sinking  fund  herein  provided  for  may 
be  loaned  by  the  Governor  and. the  treasurer  of  the  State,  provided 
the  security  which  shall  be  demanded  for  said  loan  shall  consist 
only  of  the  valid  bonds  of  this  State."  Jour.  Const.  Conv.  204- 
210 ;  Small's  Debates,  182-4 

On  August  24  the  committee  appointed  under  the  Wofford  reso- 
lution made  a  report  which  was,  in  substance,  as  follows :  The 
property  owned  by  the  State  should  be  pledged  for  the  payment  of 
its  existing  debt^and  to  that  end  certain  property  of  the  State  men- 
tioned in  the  report  should  be  sold  as  soon  as  practicable,  and  the 
proceeds  of  the  sale  used  in  the  payment  of  the  debt  as  it  became 
due;  that  portion  of  the  proceeds  which  must  be  kept  on  hand  to 
await  the  maturity  of  the  debt  to  be  loaned  or  invested,  as  provided 
in  the  constitution  then  being  formed.  The  General  Assembly 
should  be  requested,  at  its  first  session  after  the  adoption  of  the  re- 
port, to  enact  such  laws  as  might  be  necessary  to  carry  into  effect 
the  recommendation  made  above,  and  to  provide  for  the  sale  of  the 
property  before  it  should  have  further  deteriorated  in  value.  The 
General  Assembly  should  be  recommended  to  employ  an  able  com- 
mission for  the  purpose  of  effecting  the  sales  of  the  property  men- 
tioned, and  this  commission  should  be  vested  with  a  large  discre- 
tion as  to  the  price  for  and  the  terms  upon  which  the  sales  should 
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be  had.  In  the  judgment  of  the  committee  presenting  the  report, 
the  State  should  never  issue  bonds  at  a  greater  rate  of  int^estthan 
six  per  centum,  and  all  bonds  thereafter  issued  should  be  redeem- 
able at  the  option  of  the  State  after  the  expiration  of  five  years. 
Jour.  Const.  Conv.  557-9 ;  Small's  Debates,  p.  440.  On  August 
25,  the  constitution  was  adopted  by  the  convention,  and  provision 
was  made  for  submitting  it  to  a  vote  of  the  people.  Jour.  Const. 
Conv.  568,  570.  On  August  9,  section  14  of  th6  report  of  the  com- 
mittee on  Finance,  Taxation,  and  Public  Debt,  above  referred  to, 
came  before  the  convention  for  adoption,  and  the  following  debate 
occurred : 

**  Mr.  Jenkins,  of  Richmond.  It  seems  to  me  that  an  amend- 
ment should  be  added  to  that  section.  As  it  reads,  it  seems  that 
if  the  Western  and  Atlantic  Railroad  were  sold,  and  any  bonds  other 
than  those  for  which  that  road  is  mortgaged  should  fall  due  before 
them,  the  proceeds  of  the  sale  might  be  applied  to  those  bonds. 
My  point  is,  that  inasmuch  as  the  road  has  been  mortgaged  by  the 
State  to  pay  certain  bonds,  tins  clause  should  certainly  give  those 
bonds  the  preference  out  of  the  proceeds  of  the  sale. 

"  Mr.  Mynatt.  I  ofifer  this  amendment :  *  That  the  proceeds  shall 
be  applied  to  the  extinguishment  of  the  bond  of  indebtedness  of 
the  State  in  the  order  of  their  priorities.' 

'*  Mr.  Hammond,  of  Fulton.  I  move  to  strike  out  the  section. 
It  seems  to  me  it  would  be  the  proper  thing,  if  the  road  is  sold,  to 
apply  the  proceeds  to  the  bonded  debt.  It  might  be  sold  at  a  time 
when  none  of  the  public  debt  was  due,  and  none  of  that  debt  could 
be  paid  by  it.  The  (Jeneral  Assembly  would  have  six  or  eight 
millions  of  dollars  upon  their  hands  which  could  not  be  appropri- 
ated to  any  other  purpose.  The  State  can  not  compel  the  holders 
of  her  bonds  to  recdve  payment  for  them  until  they  are  due.  I 
propose  to  leave  the  whole  matter  to  the  l^slature,  where  it  prop- 
erly belongs,  and  where  it  can  be  properly  regulated. 

"Mr.  Warren,  of  Chatham.  I  desire  that  the  people  of  Georgia 
in  convention  assembled  should  say  to  the  people  who  hold  the 
obligations  of  the  State,  that  the.  public  property  of  tlie  State  is 
pledged  as  security  for  the  payment  of  their  debts.  I  think  that 
we  should  sell  the  whole  of  it  and  apply  the  proceeds  to  the  piay- 
ment  of  these  debts. 

"  Mr.  Maddox.     Suppose  that  you  sold  the  road  next  year  and 
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none  of  these  bonds  were  due  until  1886,  what  are  you  going  to 
do  with  the  money  ? 

"  Mr.  Warren.  You  will  have  no  trouble  in  buying  bonds  of  the 
State  if  you  have  got  the  money  to  buy  them  with,  and  will  pay 
the  market  price.  We  should  not  squander  this  money  and,  when 
the  bonds  fall  due,  be  compelled  to  wring  it  from  the  people  in 
taxes.  We  had  better  retire  jBve  millions  of  dollars  of  this  debt 
with  six  millions  dollars  worth  of  bonds,  than  to  squander  six  mil- 
lions and  owe  the  jBve  millions  and  have  to  get  it  from  the  people 
in  taxes  when  we  have  it  to  pay.  And  in  this  selling  of  a  large 
amount  of  the  property,  like  the  State  road,  it  is  much  more  than 
likely  that  we  can  sell  it  for  a  better  price  in  bonds  of  the  State — 
say  two  or  three  hundred  thousand  dollars  down,  and  so  much  year 
after  year,  with  the  interest  upon  them.  I  am  in  favor  of  pledg- 
ing every  dollar  of  public  property  to  this  purpose,  and  the  pro- 
ceeds of  the  sale  of  this  property  shall  go  to  no  other  purpose  while 
we  have  a  public  debt. 

"  Mr.  Davis,  of  Dougherty.  I  propose  to  amend  by  saying  that 
the  proceeds  shall  go  first  to  the  bonds  of  the  Western  and  At- 
lantic Railroad  and  then  to  the  other  bonded  debt  of  the  State. 

"  The  President,  pro  tem.  Mr.  Jenkins'  amendment  is  first  in 
order. 

"  The  secretary  read  the  amendment  proposed  by  Mr.  Jenkins  of 
Richmond,  as  follows:  'Provided,  that  the  proceeds  of  the  sale  of 
the  Western  and  Atlantic  Railroad  shall  be  applied  to  the  payment 
of  the  bonds  for  which  said  railroad  has  been  mortgaiged,  in  prefer- 
ence to  all  other  bonds.' 

"Mr.  Bass.  I  can  not  see  the  necessity  for  adopting  any  such 
amendment  as  that.  If  the  State  road,  upon  which  this  mortgage 
is  held,  should  ever  be  sold,  it  is  very  evident  that  the  purchasers 
would  have  sagacity  to  look  to  their  own  interests,  and  that  they 
would  not  purchase  it  and  pay  the  purchase-money  unless  it  was 
established  that  the  proceeds  should  be  paid  to  cancel  these  mort- 
gage bonds.  As  it  would  be  to  the  interests  of  the  purchasers  to 
look  after  this  matter,  I  do  not  see  any  necessity  for  putting  this 
amendment  hera 

"  Mr.  Jenkins,  of  Richmond.  I  believe  the  better  plan  would  be 
to  leave  this  whole  matter  to  the  legislature — the  appropriation 
of  the  proceeds  to  these  sales.     But  if  the  convention  intends  to  leg- 
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islate  upon  the  subject,  it  is  very  clear  that  if  they  are  to  be  devoted 
to  the  bonded  debt  of  the  State  generally , those  debts  which  have  beea 
secured  by  mortgage  on  the  road  should  be  preferred  over  all  others. 
If  this  goes  out  to  the  world  without  this  proviso,  it  would  have  the 
eflfect  to  depress  the  bonds  of  the  State  secured  by  that  mortgage, 
and  it  would  appear  as  though  you  did  not  respect  the  mortgage 
and  did  not  intend  to  stand  up  to  your  obligations  I  feel  some  solici- 
tude upon  this  subject,  because  I  was  Governor  of  Georgia  when 
this  proceeding  was  authorized,  and  because  my  name  is  signed  to 
the  bonds  of  the  mortgage.  I  say  the  possibility  of  passing  this 
section  without  the  security  contained  in  the  amendment  would 
be  to  cast  doubt  upon  the  validity  of  the  security.  It  would  alarm 
the  public  mind  and  depress  these  bonds.  I  say  that  you  should 
provide  that  the  proceeds  of  the  sale  of  the  Western  and  Atlantic 
railroad  should  be  held  U>  secure  the  payment  of  the  bonds  for 
which  it  was  mortgaged. 

"  The  amendment  of  Mr.  Jenkins  was  agreed  to.  The  motion  to 
strike  out  was  rejected.  The  section  as  amended  was  then  agreed 
to."     Small's  Debates,  310-11. 

The  foregoing  extracts  from  the  journal  and  debates  of  the  con- 
vention embrace,  we  believe,  every  word  that  was  used  in  resolu- 
tions, reports,  or  debates  on  the  subject  of  the  public  debt  of  the 
State  and  how  it  should  be  paid.  Is  there  anything  in  any  of 
them  from  which  it  could  be  inferred  that  it  was  the  purpose  or  in- 
tention of  a  single  member  of  the  convention  that  the  publi&-prop- 
erty  fund  should  be  used  for  the  payment  of  interest  on  the  public 
debt  when  no  part  of  the  principal  was  at  the  same  time  discharged 
by  payment  from  such  fund  ?  On  the  other  hand,  is  it  not  dear 
from  the  language  of  every  resoluticm  and  report,  as  well  as  from 
every  word  uttered  in  debate,  diat  the  proceeds  of  the  sales  of  pub- 
lic property  were  to  be  used  solely  as  a  means  to  an  end,  and  that 
end  was  to  discharge  the  principal  of  the  public  debt,  so  that  in 
time  the  State  would  be  free  from  debt,  without  subjecting  the 
people  to  a  ruinous  tax  rate  to  meet  the  bonds  of  the  State  at  their 
maturity  ?  Would  not  this  end  be  entirely  defeated  by  the  use  of 
such  proceeds  for  the  payment  from  time  to  time  of  interest  only 
until  the  public-property  fund  is  exhausted  ?  Suppose  the  public- 
property  fund  had  been  used  for  the  payment  of  interest  from  the 
time  the  constitution  went  into  effect,  what  would  have  been  the 
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result  ?  The  bonded  debt  of  the  State  at  that  time  was  S10,644,- 
500,  bearing  interest  annually  amounting  to  $719,135.  Of  these 
bonds  SI, 800,000  matured  in  installments  between  1878  and 
1886,  and  $3,600,000  also  matured  in  1886.  If  the  entire  pub- 
lic property  had  been  sold  and  used  to  pay  the  interest  on  the  debt 
and  the  installments  of  the  $1,800,000  (the  sinking  fund  not  going 
into  operation  till  they  were  retired),  there  would  not  have  been 
enough  of  the  proceeds  left  to  pay  the  $3,600,000  at  maturity, 
leaving  $4,396,000  due  in  1889  and  1890,  as  well  as  $849,500  due 
in  1892  and  1896,  entirely  unprovided  for  and  unsecured.  Will 
any  one  contend  that  this  result  would  have  been  consisteat  with 
the  purpose,  policy,  plan  and  scheme  of  the  constitution,  or  the  in- 
tention of  the  framers  or  the  people  who  ratified  it  ?  It  is  said, 
however,  that  the  conclusion  we  have  reached  would  make  the  con- 
stitution provide  for  an  unwise  financial  scheme,  in  that  the  pub- 
Uc-property  fund  must  lie  idle  in  the  treasury  awaiting  the  matu- 
rity of  the  bonded  debt.  Whether  wise  or  unwise,  if  the  constitu- 
tion requires  this,  it  must  be  obeyed.  But  do  the  terms  of  the 
constitution  necessarily  require  this  ?  The  constitution  says  that 
the  proceeds  of  the  sale  of  public  property  "  shall  be  applied  to  the 
payment  of  the  bonded  debt  of  the  State."  What  was  meant  by 
the  word  "  applied  ?"  The  word  "  apply"  is  defined  as  follows :  To 
put  to  use ;  to  use  or  employ  for  a  particular  purpose,  or  in  a  par- 
ticular case;  to  appropriate;  to  devote;  as,  to  apply  money  to  the 
payment  of  a  debt.  Webster.  To  use  or  employ  for  a  particular 
case,  or  devote  to  a  particular  purpose ;  as,  to  apply  a  sum  of  money 
to  the  payment  of  a  debt.  Century  Diet.  &  Enc.  If  the  bonds  of 
the  State  can  be  purchased  at  par,  such  purchase  would  clearly  be 
an  application  of  the  money  used  to  the  payment  of  the  debt.  If 
the  bonds  are  at  a  premium,  a  purchase  at  a  premium  would  be  an 
application  of  the  money  used  to  the  payment  of  the  debt.  Any 
sum  of  money  used  by  a  debtor  in  such  a  way  as  to  discharge  a 
debt  due  by  him  is  applied  to  the  payment  of  the  debt,  whether  the 
sum  be  the  exact  amount  of  the  debt,  or  less  than  that  amount,  or 
greater  than  that  amount.  When  money  is  set  apart  for  the  pay- 
ment of  a  particular  debt,  and  reaches  the  hands  of  the  debtor  be- 
fore the  maturity  of  the  debt,  it  is  often  to  his  interest  to  pay  the 
creditor  a  premium  rather  than  allow  the  money  to  lie  idle,  or  to 
use  the  same  in  some  way  whereby  the  return  of  the  same  in  time 
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to  meet  the  debt  would  be  uncertain.  To  pay  the  creditor  under 
such  circumstances  the  amount  of  his  debt  and  an  additional  sum 
as  a  consideration  for  receiving  payment  before  maturity  would  be 
applying  the  whole  sum  so  paid  to  the  payment  of  the  debt.  By 
the  use  of  the  broad  term  "  applied,"  is  not  this  whole  matter  of 
how  the  funds  arising  from  the  sale  of  public  property,  which  reach 
the  treasury  before  any  of  the  bonds  are  due,  left  to  the  wisdom 
and  discretion  of  the  General  Assembly  ?  This  seems  to  have  been 
the  view  entertained  by  Mr.  Warren,  whose  remarks  in  the  con- 
vention are  quoted  above.  The  constitution  prohibits  the  purchase 
of  bonds  with  the  sinking  fund,'  unless  they  can  be  bought  below 
or  at  par ;  but  there  is  no  such  provision  in  reference  to  the  pub- 
lic-property fund.  The  constitution  also  authorizes  the  loan  of  the 
sinking  fund,  if  the  bonds  can  not  be  bought  at  or  below  par ;  but 
there  is  nothing  in  the  constitution  authorizing  the  loan  of  the 
public-property  fund.  Qvil  Code,  §§  5900-5901.  The  sinking  fund 
can  not  be  used  to  purchase  bonds  when  they  are  at  a  premium ; 
and  when  this  is  the  case  it  may  be  loaned  out  in  order  to  make 
interest.  The  public-property  fund  can  not  be  loaned  out  under 
any  circumstances ;  and  rather  than  allow  the  same  to  lie  idle  for 
a  long  period,  there  seems  to  be  no  good  reason  why  it  may  not  be 
applied  in  payment  of  the  bonded  debt  by  purchasing  bonds  at  a 
premium  whenever  the  General  Assembly  shall  so  authorize";  there 
being  nothing  in  the  constitution  expressly  prohibiting  tliis  from 
being  done,  and  such  a  course  being  entirely  consistent  with  the 
plan,  scheme,  and  policy  outlined  in  the  constitution  for  the  final 
redemption  of  the  State  from  a  condition  of  indebtedness. 

The  reasons  above  set  forth  are  those  that  have  irresistibly  forced 
us  to  the  conclusion  that  the  resolution  of  December  14,  1901, 
providing  for  the  transfer  of  a  portion  of  the  public-property  fund 
to  the  interest  account  and  the  application  of  the  same  to  the 
payment  of  interest  on  the  public  debt,  is  a  violation  of  the  con- 
stitution. Before  leaving  the  discussion,  however,  it  is  proper  to 
refer  to  some  of  the  grounds,  not  mentioned  above,  which  were 
urged  as  reasons  why  the  resolution  should  not  be  declared  un- 
constitutional, and  state  what  to  us  seems  to  be  the  reasons  why 
such  grounds  should  not  prevail.  It  is  said  that  a  debt  may  be 
composed  of  one  part  only,  the  principal,  when  there  is  no  contract 
to  pay  interest;  or  of  two  parts,  principal  and  interest,  when  there 
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is  a  contract  to  pay  interest ;  and  that  when  we  use  the  word 
'*debt,"  both  principal  and  interest  are  included,  and  that  the  law 
considers  interest  promised  as  a  part  of  the  debt  as  it  accrues ;  and 
authorities  are  cited  to  sustain  these  several  propositions.  See 
Baxter  v.  Bates,  69  Ga.  587;  Almand  v.  Almand,  95  Ga.  204; 
Magarahan  v.  Wright,  83  Ga.  775 ;  Edwards  v.  Bates  County,  163 
U.  S.  269 ;  aty  of  Lexington  v.  Butler,  14  Wall.  282 ;  Gty  v. 
Lawson,  9  Wall.  483;  Crouse  v.  Park,  3  U.  C.  Q.  B.458;  McCalla 
V.  Ely,  64  Pa.  St.  254.  Let  it  be  conceded  that  debt,  as  generally 
understood  in  a  strictly  legal  and  technical  sense,  means  both  prin- 
cipal and  interest,  and  that  the  authorities  cited  sustain  the  prop- 
ositions contended  for;  this  establishes  the  rule  of  construction  ap- 
plicable in  the  case  of  private  writings.  These  rules  are  not  to  be 
followed  in  interpreting  a  constitutional  provision,  when  the  cir- 
cumstances attending  the  adoption  of  the  constitution  show  con- 
clusively that  the  words  in  question  were  not  used  in  a  technical 
sense.  See  6  Am.  &  Eng.  Enc.  L  (2d  ed.)  925.  It  is  said  that  "the 
admitted  value  of  the  Western  and  Atlantic  Railroad  is  $10,000,- 
000,  and  of  the  equity  in  the  Northeastern  Railroad  S107,000,"  and 
that  these  amounts,  added  to  the  sinking  fund  that  must  be  raised 
to  pay  the  bonds  at  maturity,  will  more  than  discharge  the  princi- 
pal of  the  public  debt;  and  that  for  this  reason  the  General  Assem- 
bly should  be  allowed  to  direct  the  application  of  the  fund  now  in 
the  treasury.  If  at  the  maturity  of  all  the  bonds  any  interest  is 
due  on  any  of  them,  and  there  is  a  surplus  of  the  public-property 
fund  over  and  above  the  amount  necessary  to  discharge  the  princi- 
pal of  the  bonds,  such  surplus  could  undoubtedly  be  applied  to  the 
payment  of  the  interest  on  the  bonds ;  and  it  may  be  that  at  the 
maturity  of  any  of  the  bonds  any  remnant  of  interest  on  the  same 
might  be  lawfully  paid  from  the  public-property  fund,  when  such 
payment  is  made  simply  as  an  incident  of  discharging  the  princi- 
pal; but  when  no  part  of  the  principal  is  due  and  none  is  to  be 
dischai^ed,  no  part  of  the  public-property  fund  can  be  devoted  to 
the  payment  of  interest  alone,  not  even  upon  the  assumption  that 
the  present  value  of  the  property  of  the  State  will  be  maintained, 
and  that  therefore  at  the  maturity  of  its  bonds  a  sum  will  be  real- 
ized which  will  be  more  than  sufficient  to  pay  oflF  the  principal. 
The  simple  answer  to  the  proposition  contended  for  is,  that  prop- 
erty is  liable  to  deteriorate  in  value,  and  we  can  not  know  what  will 
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be  the  value  of  any  of  the  property  of  the  State  at  the  distant  time 
in  the  future,-  when  the  public-property  fund  is  required  by  the 
constitution  to  be  on  hand  and  available  to  discharge  the  public 
debt  in  order  that  an  excessive  and  exorbitant  tax  levy  for  this 
purpose  may  be  avoided. 

It  is  said  that  contemporaneous  construction  of  the  constitution 
by  the  executive  and  legislative  departments  of  the  State  and  the 
practice  of  such  departments  are  entitled  to  weight  and  considera- 
tion in  arriving  at  the  meaning  of  the  constitution ;  and  authorities 
are  cited  to  sustain  this  proposition.  See  Wellborn  v.  Estes,  70  6a, 
390;  Howell  v.  State,  71  Ga.  225;  U.  S.  v,  Moore,  95  U.  S.  763. 
Applying  the  principle  above  referred  to  in  the  present  case,  it  is 
said  that  in  1882  the  Greneral  Assembly  applied  a  portion  of  the 
public-property  fund  to  the  payment  of  interest  on  the  public  debt. 
See  Acts  1882-3,  p.  14.  While  there  were  in  this  General  Assem- 
bly some  of  the  ablest  lawyers  in  the  State  and  some  who  had  been 
members  of  the  constitutional  convention,  and  the  act  was  approved 
by  a  Governor  who  took  rank  as  an  able  constitutional  lawyer, 
this  one  isolated  instance  in  a  period  of  twenty-four  years  is  not 
sufficient  to  establish  a  l^islative  or  executive  practice  which  the 
courts  will  recognize  to  solve  a  doubt  that  may  exist  &a  to  what  is 
the  true  interpretation  of  the  constitution ;  and  it  is  therefore  to  be 
considered  only  to  the  same  extent  that  the  opinion  of  so  many 
citizens  of  the  State,  both  lawyers  and  laymen,  should  be  considered. 
While  we  have  the  greatest  respect  for  the  opinion  of  the  lawyers 
who  vere  in  that  Greneral  Assembly,  and  especially  for  the  able 
and  learned  lawyer  who  was  a  member  of  that  body  as  well  as  a 
member  of  the  Constitutional  Convention  and  is  now  a  member  of 
this  court  (Mr.  Justice  Little),  still  we  are  constrained  to  disagree 
with  the  conclusion  reached  by  the  General  Assembly  as  evidenced 
by  the  passage  of  the  act  above  referred  to.  A  period  of  nearly  a 
quarter  of  a  century  has  elapsed  since  the  constitution  was  adopted, 
and  only  once  during  that  time  has  either  the  legislative  or  execu- 
tive department  expressed  an  opinion  contrary  to  that  we  have 
reached  in  the  present  case.  The  act  was  passed  nearly  five  years 
after  the  constitution  was  adopted,  and  after  the  lapse  of  such  a 
period  of  time  it  can  hardly  be  considered  as  a  contemporaneous 
legislative  construction  of  the  constitution.  The  long-continued 
and  unquestioned  exercise  of  a  power  either  by  the  General  Assem- 
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bly  or  the  executive  is  a  weighty  argument  in  favor  of  the  consti- 
tutionality of  the  exercise  of  such  authority,  especially  where  the 
constitutional  provision  relating  to  the  power  is  doubtful  or  ambig- 
uous. See  Solomony,  Cartersville,  41  Ga.  161 ;  6  Am.  &  Eng.  Enc. 
L.  (2d  ed.)  933.  But  the  occasional  exercise  of  power  by  either 
the  legislative  or  executive  department,  or  by  both,  is  not  entitled 
to  much  weight  on  the  question  of  whether  the  power  is  properly 
derived  from  the  constitution.  A  single  exercise  of  power  by  the 
legislative  and  executive  departments  in  a  period  of  many  years, 
under  which  no  rights  have  vested,  will  not  be  entitled  to  serious 
consideration  when  the  question  is  before  the  courts  for  the  first 
time.  The  legislative  or  executive  disease,  which  is  sometimes  al- 
lowed to  paralyze  the  once  healthy  member  of  a  constitution,  is  in 
all  cases  chronic  and  progressive,  and  never  acute  or  spasmodic. 

There  are  invoked  in  the  present  case  the  well-settled  rules  of 
construction  to  be  followed  in  passing  upon  the  validity  of  the  acts 
and  resolutions  of  the  legislative  department,  that  every  presump- 
tion should  be  indulged  in  favor  of  the  proper  exercise  of  authority 
by  the  lawmaking  power,  and  all  doubt  should  be  resolved  in  favor  of 
the  constitutionality  of  the  act  or  resolution  in  a  given  case.  What 
is  the  reason  of  these  rules?  The  General  Assembly  is  a  co-ordi- 
nate department  of  the  government  with  the  judicial,  and  those  who 
compose  that  department  are  as  much  bound  by  the  constitution  as 
the  members  of  the  judicial  department,  all  being  bound  by  oath 
to  support  and  defend  the  constitution.  That  department  has 
exclusive  power  of  making  laws,  and  when  it  exercises  the  power 
the  law  presumes  that  the  right  under  the  constitution  to  make 
the  law  has  been  seriously  considered  and  deliberately  passed  on ; 
and  when  nothing  to  the  contrary  appears  on  the  face  of  the  law  or 
in  the  journals  of  the  General  Assembly,  every  act  or  resolution 
comes  before  the  courts  as  if  accompanied  by  the  solemn  assev- 
eration under  oath  of  each  member  of  the  General  Assembly  that 
voted  in  favor  of  it,  that  in  his  deliberate  opinion  the  constitu- 
tion authorized  the  action  taken  by  the  body  of  which  he  was  a 
member.  Yea,  more  than  this,  there  is  also  implied  that  no  doubt 
exists  in  the  minds  of  the  members  of  the  General  Assembly,  who 
voted  in  favor  of  the  law,  as  to  its  constitutionality ;  for  the  rule  is 
that  a  member  of  the  lawmaking  department  of  the  government 
who  has  a  doubt  as  to  the  constitutionality  of  the  proposed  meas- 
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ure  should  always  resolve  this  doubt  by  voting  against  the  meas- 
ure. Upon  this  rule  governing  the  legislative  department  largely 
rest  the  reasons  upon  which  the  opposite  rule  which  controls  the 
judicial  department  is  founded.  Upon  this  subject  Judge  Cooley 
says :  "  But  when  all  the  Intimate  lights  for  ascertaining  the  mean- 
ing of  the  constitution  have  been  made  use  of,  it  may  still  happen 
that  the  construction  remains  a  matter  of  doubt.  In  such  a  case 
it  seems  clear  that  every  one  called  upon  to  act  where,  in  his  opin- 
ion, the  proposed  action  would  be  of  doubtful  constitutionality,  is 
bound,  upon  the  doubt  alone,  to  abstain  from  acting.  Whoever 
derives  power  from  the  constitution  to  perform  any  public  func- 
tion is  disloyal  to  that  instrument  and  grossly  derelict  in  duty  if 
he  does  that  which  he  is  not  reasonably  satisfied  the  constitution 
permits.  Whether  the  power  be  legislative,  executive,  or  judicial, 
there  is  manifest  disregard  of  constitutional  and  moral  obligations 
by  one  who,  having  taken  an  oath  to  observe  that  instrument,  takes 
part  in  an  action  which  he  can  not  say  he  believes  to  be  no  violation 
of  its  provisions.  A  doubt  of  the  constitutionality  of  any  proposed 
legislative  enactment  should  in  any  case  be  reason  sufficient  for 
refusing  to  adopt  it;  and,  if  legislators  do  not  act  upon  this  princi- 
ple, the  reasons  upon  which  are  based  the  judicial  decisions  sus- 
taining legislation  in  very  many  cases  will  cease  to  be  of  force." 
Cooley 's  Const.  lim.  (5th  ed.)  *74. 

Is  there  any  presumption  at  all  in  favor  of  the  constitutionality 
of  a  resolution  in  a  case  where  the  General  Assembly  on  the  face 
of  the  resolution  states  that  there  is  in  the  minds  of  many  of  its 
members  grave  doubt  as  to  the  constitutionality  of  the  resolution  ? 
In  such  a  case  if  the  reason  of  the  rule  which  requires  the  courts 
to  resolve  all  doubts  in  favor  of  the  action  of  the  lawmaking  de- 
partment does  not  entirely  cease  to  exist,  is  not  the  presumption 
very  much  weakened,  and  are  not  the  courts  free  to  pass  upon  the 
constitutionality  of  the  resolution,  practically  unhampered  by  any 
presumption  in  its  favor  ?  In  the  preamble  to  the  resolution  under 
consideration  in  the  present  case  it  is  recited:  "Whereas  it  is  a 
matter  of  grave  doubt  in  the  minds  of  many  members  of  the  Gen- 
eral Assembly  as  to  whether  or  not  the  public-property  fimd  can 
be  constitutionally  applied  to  any  other  purpose  except  the  pay- 
ment of  the  bonded  debt  of  the  State."  The  preamble  further  re- 
cites a  "desire  to  have  the  question  submitted  at  once  for  adjudi- 
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cation,"  and  the  resolution  provides  in  effect  that  the  treasurer 
must  submit  the  question  to  the  courts.  Nothing  could  be  clearer 
than  that  the  General  Assembly  has  not  attempted  to  pass  upon 
the  question  of  the  constitutionality  of  the  resolution ;  and  such 
being  the  case,  is  there  any  presumption  at  all  in  favor  of  its  con- 
stitutionality arising  from  the  mere  fact  that  the  General  Assembly 
has  adopted  it  ? 

The  preamble  to  the  resolution  recites  that  "  The  General  As- 
sembly recognizes  that  as  a  business  proposition  the  finances  of 
the  State  are  in  such  condition  as  to  render  it  desirable,  and  even 
necessary,  to  apply  the  above  fimd  to  the  payment  of  the  interest, 
in  order  to  avoid  the  imminent  danger  of  a  deficit  in  the  State 
treasury ;"  and  the  record  discloses  that  there  will  be  in  1902  a 
deficit  of  about  $160,000  in  the  general  fund  in  the  State  treasury 
if  this  resolution  is  not  carried  into  effect.  This  fact  should  have 
no  weight  whatever  in  determining  the  constitutionality  of  the 
resolution.  The  argument  ab  inconvenienti,  as  a  general  rule, 
should  have  little  weight  in  interpreting  the  provisions  of  a  consti- 
tution. See  Anderson's  Law  Diet.  tit.  ab  inconvenientL  A  result- 
ing inconvenience  must  not  be  overcome  by  ignoring  the  evident 
intent  of  the  provision.  See  6  Am.  &  Eng.  Enc.  L.  (2d  ed.)  923, 
and  cases  cited  in  note  9.  Especially  will  the  argument  from 
inconvenience  not  be  at  all  considered  when  the  General  Assem- 
bly has,  under  the  constitution,  ample  power  to  have  prevented 
the  inconvenience  as  well  as  full  authority  to  remedy  it,  without 
reference  to  the  action  contemplated  in  the  resolution  under  con- 
sideration. The  inconvenience  referred  to  in  the  preamble  to  the 
resolution  is,  to  say  the  most  of  it,  temporary  and  can  be  easily  re- 
moved by  the  simple  exercise  of  an  urilioubted  and  unquestioned 
power  of  the  General  Assembly.  But,  without  r^ard  to  the  char- 
acter of  the  inconvenience,  whether  it  be  temporary  and  passing 
and  therefore  practically  harmless,  or  permanent  and  enduring  and 
therefore  seriously  injurious,  we  must  not  allow  it  to  have  one 
feather's  weight  when  we  are  satisfied  that  the  remedy  provided 
is  not  authorized  by,  the  constitution.  In  determining  the  question 
before  us  it  is  our  solemn  and  bounden  duty  to  look  only  to  the 
past  which  produced  the  constitution,  and  the  future  when  its  pro- 
visions are  to  be  carried  out  and  its  designs  are  to  be  fulfilled,  and 
dose  our  eyes  to  the  temporary  embarrassments,  complications,  and 
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diflSculties  of  the  present.  We  have  endeavored  to  do  this,  and  in 
so  doing  have  reached  the  conclusion  stated  above.  Under  the 
operation  of  the  scheme  of  the  constitution  as  we  see  it  and  as  it 
has  been  followed,  with  the  single  exception  of  the  act  of  1882 
above  referred  to,  the  bonded  debt  of  the  State  has  been  reduced 
from  $10,644,500  in  1877  to  $7,731,500  in  1902,  and  the  annual 
interest  charge  from  $719,135  to  $330,380  ;  and  if  the  design  of 
the  constitution  is  allowed  to  be  fulfilled,  the  whole  debt  will  in 
time  be  completely  discharged,  and  there  will  be  no  necessity  for 
an  exorbitant  and  burdensome  tax  levy  in  any  given  year.  But, 
on  the  other  hand,  if  the  public-property  fund  is  diverted  from  its 
true  channel  and  used  for  the  payment  of  interest  only,  whenever 
the  bonds  of  the  State  mature,  it  will  be  necessary  either  to  levy 
a  tax  to  pay  the  principal,  which  will  be  burdensome  in  the  ex- 
treme, or  renew  the  debt  from  time  to  time  far  into  the  future. 
Both  of  these  contingencies  were  intended  to  be  avoided  by  the  pro- 
visions of  the  constitution.  The  evident  intent  of  the  constitution 
is  that  the  public  debt  must  be  paid,  so  that  the  State  may  be  at 
some  time  free  from  debt,  and  this  result  must  be  accomplished 
without  the  necessity  of  resorting  to  an  exorbitant  tax  levy  in  any 
given  year  or  series  of  years.  The  inevitable  result  that  would  fol- 
low from  a  compliance  with  the  resolution  under  consideration 
would  be  to  keep  the  State  in  the  position  of  an  interest-paying 
debtor  far  into  the  future, — a  result  which  is  not  contemplated  by 
the  constitution,  and  one  that  the  provisions  of  that  instrument 
were  intended  to  avoid. 

In  conclusion  I  desire  to  say  for  myself  that  when  the  question 
involved  in  the  present  case  was  first  presented,  the  mental  im- 
pression formed  was  thatfthe  solution  of  the  matter  was  in  the  ap- 
plication of  the  undoubted  general  rule,  that  interest  is  a  compo- 
nent part  of  every  interest-bearing  debt.  After  much  time  spent 
in  investigation  and  anxious  thought,  this  first  impression  has  en- 
tirely disappeared,  and  I  have  reached  the  conclusion  stated  in  the 
foregoing  opinion,  and  as  to  its  correctness  I  have  now  not  even  a 
last  lingering  doubt.  What  the  constitution  means,  as  well  as  what 
the  framers  who  made  it  and  the  people  who  ratified  it  intended  it 
to  mean,  seems  now  as  plainly  visible  as  does  the  noonday  sun  in 
a  cloudless  sky.  The  constitution  should  be  obeyed,  no  matter 
what  may  be  the  consequences  of  obedience.    Ita  lex  scripta  est. 
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ANDERSON  et  al.  v.  WALKER. 

1114    6061 
|lU    884| 

1.  An  asBigninent  of  error  upon  the  direction  of  a  verdict  in  favor  of  a  plaintiff  £14  ^05 
sufficiently  presents  for  determination  the  question  whether  or  not,  under  ^  ^ 
the  pleadings  and  evidence,  that  party  was  entitled  to  a  recovery.  ^u  6051 

2.  One  who  is  not  mentioned  in  an  application  for  a  year's  support,  either  by  118  497| 
name  or  description,  can  take  no  beneficial  interest  in  the  result  of  the  pro-  |J^  ^1 
ceedings  had  thereunder.  ' 

Argued  October  9,  — Decided  December  10,  1901. 

Complaint  for  laud.  Before  Judge  Estes.  Lumpkin  superior 
court.     April  term,  1901. 

R,  H,  Baker  and  0.  J.  Lilly,  for  plaintififs  in  error. 
If.  H,  Dean,  contra. 

Lumpkin,  P.  J.  The  petition  of  Mrs.  Walker  against  M.  H.  An- 
derson and  Sarah  F.  Duckett  was,  in  substance,  as  follows :  Charles 
C.  Anderson,  the  plaintiff's  father,  died  in  the  year  1887,  leaving  a 
widow  (Sarah  F.,  who  subsequently  married  J.  B.  Duckett)  and 
several  children,  including  the  plaintiff  and  the  defendant  M.  H. 
Anderson.  After  all  the  children  except  petitioner  had  becoijie  of 
age,  the  said  Sarah  F.  applied  for  and  had  set  apart  for  the  benefit 
of  herself  and  petitioner  a  year's  support  in  land  out  of  the  estate 
of  Charles  C.  Anderson.  Subsequently,  Mrs.  Duckett  undertook  to 
convey  this  land  absolutely  to  M.  H.  Anderson,  reserving  a  life- 
estate  in  herself,  and  she  and  Anderson  refuse  to  allow  petitioner  any 
share  in  the  rents  and  profits  thereof.  The  deed  from  Mrs.  Duckett 
to  Anderson  was  entirely  without  consideration,  and  its  purpose 
was  to  deprive  petitioner  of  her  interest  in  the  land.  The  prayers 
of  the  petition  were  that  this  deed  be  canceled,  and  that  petitioner 
recover  from  the  defendants  an  undivided  one-half  of  the  land  set 
apart  as  a  year's  support,  with  mesne  profits.  At  the  appearance 
term  the  defendant  Anderson  demurred  to  so  much  of  the  petition 
as  prayed  for  a  cancellation  of  the  deed  above  referred  to.  By 
agreement  of  counsel  the  hearing  of  the  demurrer  was  continued 
until  the  trial  term.  When  the  case  came  on  to  be  beard,  the 
plaintiff  "  abandoned  that  part  of  her  petition  and  prayer  covered 
by  said  demurrer,  and  insisted  on  a  recovery  only  of  the  undivided 
one-half  interest  in  the  land  sued  for,  with  the  right  to  possession 
of  same  to  begin  upon  the  death  of  the  said  Sarah  F.  Duckett,  [and] 
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no  formal  judgment  or  order  was  taken  upon  said  demurrer/'  In 
this  irregular  way  the  case  proceeded  to  trial  upon  the  petition  and 
an  answer  which  denied  that  the  plaintiff  had  any  interest  whatever 
in  the  land  set  apart  as  a  year's  support.  At  the  close  of  the  evi- 
dence the  court  directed  a  verdict  for  the  plaintiff,  and  the  defend- 
ants excepted.  On  the  call  of  the  case  here  Mrs.  Walker  moved  to 
dismiss  the  writ  of  error,  on  the  ground  that  the  bill  of  exceptions 
contained  no  sufficient  assignment  of  error. 

1.  The  motion  to  dismiss  is  not  well  taken.  As  shown  above, 
error  was  assigned  upon  the  direction  of  the  verdict,  and  this  suffi- 
ciently presents  for  determination  here  the  question  whether,  un- 
der the  pleadings  and  evidence,  the  plaintiff  was  entitled  to  a  re- 
covery.    Phillips  V.  Raihvay  Co,,  112  Ga,  197. 

2.  On  the  merits  we  have  reached  the  conclusion  that  the  court 
erred  in  directing  the  verdict.  The  bill  of  exceptions  contains  the 
following  recitals:  "Plaintiff  introduced  in  evidence  a  certified 
copy  of  warrant  of  appraisement  by  the  ordinary  of  Lumpkin 
county,  addressed  to  blank  (no  appraisers  being  named  in  the  war- 
rant of  appraisement),  dated  April  the  5th,  1897;  oath  of  apprais- 
ers ;  return  of  appraisers,  setting  apart  to  widow  and  minor  chil- 
dren of  Charles  C.  Anderson,  deceased,  a  year's  support  including 
the  land  sued  for ;  order  of  court  of  ordinary  at  the  May  term,  1897, 
ordering  return  of  appraisers  to  record,  but  this  order  reciting  that 
the  land  was  set  apart  to  the  widow  only.  Counsel  agreed  that  the 
year's  support  set  apart  the  land  sued  for  in  this  case."  "Defend- 
ants introduced  iu  evidence  a  complete  certified  copy  of  the  proceed- 
ings in  the  application  of  Sarah  F.  Anderson  for  year's  support  out 
of  the  estate  of  her  husband,  Charles  C.  Anderson,  as  follows :  Pe- 
tition of  Sarah  F.  Anderson  to  the  court  of  ordinary  of  Lumpkin 
county  to  have  set  apart  to  her  a  sum  for  her  support  and  mainte- 
nance for  twelve  months  from  April  the  5th,  1897;  order  of  ordi- 
nary appointing  appraisers  as  prayed  for, dated  April  the  5th,  1897 ; 
return  of  appraisers  setting  apart  to  her  the  land  sued  for,  dated 
April  5th,  1897;  certificate  of  notary  that  the  appraisers  [were] 
duly  sworn,  dated  April  5th,  1897;  order  of  ordinary  of  Lump- 
kin county  at  the  May  term,  1897,  of  the  court  of  ordinary,  or- 
dering the  return  of  the  appraisers  to  record."  It  will  be  ob- 
served that  the  plaintiff  did  not  show,  either  literally  or  in  sub- 
stance, the  contents  of  the  application  for  the  year's  support    The 
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defendants  did  show  that  this  application  was  made  in  the  name 
and  in  the  behalf  of  Sarah  F.  Anderson  only.  Evidently  there  was 
but  one  proceeding  to  set  apart  a  year's  support ;  for  it  appears  from 
both  of  the  recitals  copied  from  the  bill  of  exceptions  that  the  war- 
rant of  appraisement,  or  order  appointing  the  appraisers,  was  dated 
April  5th,  1897.  We  are  wholly  unable  to  account  for  the  variance . 
in  the  two  recitals  respecting  the  same  proceeding,  or  to  conjecture 
why  they  should  differ  as  to  what  was  done  by  the  appraisers  and 
by  the  ordinary  in  acting  upon  their  report.  According  to  the  first 
recital, the  appraisers  made  a  return  "setting  apart  to  widow  and 
minor  children  of  Charles  C.  Anderson,  deceased,  a  year's  support," 
and  the  ordinary  ordered  their  return  to  record,  the  order  passed 
for  this  purpose  stating  that  "  the  land  was  set  apart  to  the  widow 
only."  According  to  the  second  recital,  the  appraisers  set  apart  the 
land  to  Mrs.  Anderson  alone,  and  their  return  as  made  was  duly  re- 
corded. 

We  will  not  stop  now  to  inquire  into  the  validity  of  a  year's  sup- 
port "for  twelve  months  from  April  the  5th,  1897,'-  purporting  to 
have  been  set  apart  out  of  the  estate  of  a  decedent  who  departed 
tMs  life  in  the  year  1887,  but  will  confine  ourselves  to  the  only 
question  with  which  we  are  concerned,  viz. :  was  the  plaintiff,  under 
the  evidence  above  set  forth,  entitled  to  a  recovery  in  the  present 
case  ?  We  are  of  the  opinion  that  she  was  not.  As  she  did  not 
undertake  to  show  what  sort  of  an  application  was  made  to  the 
court  of  ordinary  for  the  year's  support,  and  the  defendants  did 
show  that  the  application  was  in  the  name  and  behalf  of  the  widow 
alone,  we  are  bound  to  conclude  that  all  the  proceedings  in  the 
court  of  ordinary  were  had  upon  that  application.  We  are  not  now 
called  upon  to  decide  whether  a  widow  who  has  minor  children  by. 
a  deceased  husband  can  lawfully  obtain  for  herself  alone  a  year's 
support  out  of  his  estate;  but  we  do  decide  that  if  she  attempts  to 
do  so,  and  the  appraisers  and  the  ordinary  go  through  the  forms  of 
setting  apart,  either  to  her  alone,  or  to  her  and  her  minor  children, 
a  year's  support,  no  minor  child  is  entitled  to  any  benefit  there- 
under. We  rule  this  upon  the  broad  principle  that  no  person  can 
successfully  assert  a  beneficial  interest  under  a  proceeding  who  is 
not,  either  by  name  or  description,  mentioned  or  referred  to  in  the 
petition  or  application  constituting  the  basis  thereof.  If,  therefore, 
the  version  of  the  proceedings  in  the  court  of  ordinary  set  up  by 
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the  defendants  is  the  correct  one,  it  is  clear  that  Mrs.  Walker  did 
not  thereby  acquire  any  interest  in  the  land  set  apart  as  a  year's 
support,  for  she  was  not  named  or  referred  to  either  in  the  appli- 
cation or  the  return  of  the  appraisers.  We  reach  the  same  con- 
clusion even  upon  the  assumption  that  her  version  of  the  return  of 
the  appraisers  is  correct ;  for,  granting  that,  it  still  remains  true 
that  she  did  not  show  she  was  a  party  to  the  application.  We  do 
not  wish  to  be  understood  as  holding  that  the  ordinary  had  any 
authority  to  qualify  such  a  return  by  passing  an  order  reciting  that 
the  land  was  set  apart  to  the  widow  only.  It  was  his  duty  either 
to  refuse  to  receive  the  same  and  require  the  appraisers  to  make 
one  in  accord  with  the  warrant  directed  to  them,  or  else  to  record 
the  return  just  as  presented.  But  suppose  he  had  done  this,  he 
would  merely  have  placed  on  record  a  return  purporting  to  set 
apart  to  the  widow  and  minor  children  a  year's  support  in  a  case 
where  the  application  therefor  was  made  by  the  widow  for  her  own 
exclusive  benefit ;  and,  as  laid  down  above,  this  could  not  confer 
any  beneficial  interest  in  the  land  so  set  apart  upon  any  minor 
child  of  the  deceased.  In  the  case  of  Allen  v.  Zindsey,  113  Ga, 
521,  the  application  included  the  minors,  and  the  return  was  con- 
strued in  the  light  of  that  fact. 

The  plaintiff  planted  her  alleged  right  to  recover  upon  the  propo- 
sition that  she  was  a  beneficiary  of  the  year's  support.  In  our 
judgment  she  failed,  under  any  view  of  the  evidence,  to  show  that 
she  was  such  a  beneficiary ;  and  it  was  therefore  error  to  direct  a 
verdict  in  her  favor.  Before  concluding  we  wish  to  remark  that 
we  must  not  be  understood  as  sanctioning  the  idea  that  in  any 
event  it  would  have  been  lawful,  upon  the  petition  filed  in  this 
case,  for  the  plaintiff  to  recover,  with  the  right  of  possession  to 
begin  after  the  death  of  her  mother.  No  point  of  this  kind  was 
presented  for  our  decision,  and  we  have  accordingly  dealt  with  the 
case  as  it  comes  to  us  from  the  court  below. 

Jvdgment  reversed.     All  the  Justices  concurring. 

Little,  J.,  concurring  especially.  I  do  not  at  all  agree  to  the 
correctness  of  the  proposition  announced  in  the  second  headnote, 
nor  to  the  reasoning  of  Presiding  Justice  Lumpkin  by  which  he  sup- 
ports it  in  the  opinion.  By  Civil  Code,  §  3465,  a  provision  for  the 
support  of  the  family  of  the  decedent  is  classed  as  one  of  the  nec- 
essary expenses  of  the  administration  ;  and  where  that  family  con- 
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sists  of  a  widow  and  minor  children,  no  year's  support  can  be 
lawfully  set  aside  to  the  widow,  excluding  such  children,  nor  to 
the  children  excluding  the  widow,  unless  there  are  two  sets  of  chil- 
dren by  different  wives.  Civil  Code,  §  3470.  The  provision  is 
made  for  a  class  as  a  whole,  and  not  for  the  benefit  of  one  of  that 
class.  The  statute  expressly  states  that  the  year's  support  for  the 
family  —  that  is,  the  widow  and  minor  children  —  may  be  set  aside 
on  the  application  of  the  widow.  Therefore,  when  it  is  so  set  aside 
(without  regard  to  the  want  of  an  all^ation  that  minor  children 
are  a  part  of  the  family),  the  provision  so  made  inures  to  the  benefit 
of  the  class  named  in  the  statute. 

Notwithstanding  I  take  this  view  of  the  law,  I  concur  in  the 
judgment  rendered,  because,  assuming  that  the  year's  support  in 
the  present  case  was  properly  set  aside,  and  the  defendant  in  error 
was  one  of  the  l)eneficiaries  thereunder,  she  was  not  entitled  to 
recover  against  her  mother  any  portion  of  the  land  so  set  apart. 
The  reasons  for  this  are  fully  set  out  in  the  cases  of  MiUer  v.  Ennis, 
107  Ga.  663,  and  Howard  v.  Pope,  109  Oa.  259. 


HORN  V,  THE    STATE. 

Where  by  an  act  of  the  General  Assembly  a  town  is  incorporated  with  certain 
rights  and  powers,  and  the  charter  is  amended  by  a  subsequent  act  granting 
an  additional  power  not  inconsistent  with  anything  in  the  original  charter, 
this  latter  act  is  not  repealed  by  implication  by  a  later  act  which  does  not  ex- 
press or  indicate  any  intention  to  repeal  it,  which  does  not  refer  to  the  sub- 
ject-matter of  the  intermediate  act,  which  contains  nothing  to  show  that  the 
last  act  is  intended  as  a  reviaion  of  the  foimer  ones  or  as  ezhaustiye  of  the 
8al)ject,  and  which  contains  and  re-enacts  substantially  all  of  the  provisions 
of  the  original  act  of  incorporation. 

A  rgued  December  16,  —  Decided  December  20, 1901. 

Indictment  for  selling  liquor.  Before  Judge  littlejohn.  Web- 
ster superior  court.     October  26,  1901. 

/.  B.  Htidson  and  Z.  E.  Bleckley,  for  plaintiff  in  error. 
F.  A.  Hooper,  solicitor-ffeneral,  contra. 

Simmons,  C.  J.  In  1857  the  General  Assembly  passed  an  act 
incorporating  the  town  of  Preston  in  Webster  county.  In  1859  it 
added  an  amendment  to  this  charter,  giving  the  town  authorities 
power  to  grant  retail  licenses  for  the  sale  of  liquor.     In  1870  it  re- 
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enacted  the  original  charter  word  for  word,  except  that  the  new  act 
substituted  different  names  as  those  of  the  town  oflBcers,  changed 
certain  dates,  and  extended  the  limits  of  the  corporation.  In  this 
act  the  amendment  of  1859  was  left  out  and  not  referred  to  in  any 
manner.  In  1901  Horn  applied  to  the  town  authorities  and  ob- 
tained a  license  from  them  to  retail  liquors.  He  was  indicted  by 
the  grand  jury  for  retailing  liquors  without  a  license  from  the 
proper  authorities.  The  sole  question  in  the  case  was  whether  the 
amendment  of  1859  was  repealed  by  the  act  of  1870.  This  ques- 
tion was  submitted  to  the  judge  upon  an  agreed  statement  of  facts. 
The  judge  held  that  the  act  of  1859  had  been  repealed  by  the  act 
of  1870,  and  the  jury,  in  accordance  with  this  dedsion,  returned  a 
verdict  of  guilty.  The  accused  moved  for  a  new  trial,  his  motion 
was  overruled,  and  he  excepted. 

Did  the  act  of  1870,  which  simply  re-enacted  the  act  of  1857, 
repeal  the  act  of  1859  ?  We  think  not  The  act  of  1870  did  not 
mention  or  allude  to  the  act  of  1859.  It  was  not  an  eflfort  by  the 
General  Assembly  to  revise  the  charter  of  the  town,  or  to  make  any 
material  amendment  thereto  except  by  extending  the  limits.  All 
of  the  powers  and  privileges  conferred  by  the  act  of  1857  were  sim- 
ply re-enacted.  The  rule  as  to  repeal  by  implication  is,  in  such 
cases,  so  far  as  we  can  ascertain  fi-om  the  authorities,  that  when  the 
legislature  intends  to  revise  a  former  act  or  charter  or  to  deal  ex- 
haustively with  the  subject  of  all  or  a  part  of  the  original  act,  and 
a  portion  of  the  original  act  is  left  out,  such  omitted  portion  is  re- 
pealed by  implication.  This  is  the  rule  laid  down  by  the  author- 
ities relied  upon  by  the  solicitor-general.  The  case  of  Lovette  v. 
Railroad  Co.,  55  Ga.  143,  was  predicated  upon  this  principle.  The 
legislature  had  appointed  a  commission  to  re\ise  the  laws  of  Geor- 
gia. In  the  revision  of  the  act  of  1856  the  commission  omitted 
certain  words.  The  court  held  that  these  words  must  have  been  in- 
tentionaUy  omitted  in  the  revision, — that,  as  the  committee  was 
undertaking  to  revise  the  whole  law,  this  portion  of  the  act  was  re- 
pealed by  its  omission  from  the  code.  Butner  v.  Boifeuillet,  100  Ga. 
743,  was  decided  upon  the  same  principle.  The  act  dealt  with  in 
that  case  was  one  to  revise  the  city  charter  of  Macon,  and  it  was 
held  that  certain  sections  not  incorporated  in  the  revision  were  re- 
pealed. Other  cases  might  be  cited  to  the  same  effect.  The  rule 
is  different,  however,  when  there  is  nothing  to  indicate  an  inten- 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  511 

tion  to  revise  the  former  act  or  to  deal  exhaustively  with  the  sub- 
ject. The  act  of  1870  did  not  attempt  to  revise  the  act  of  1857. 
It  contained  nothing  to  indicate  or  intimate  an  intention  to  repeal 
the  act  of  1857.  On  the  contrary,  it  recognized  that  act  by  refer- 
ence. There  was  nothing  in  either  the  act  of  1857  or  that  of  1870 
in  regard  to  the  sale  of  intoxicating  liquors.  The  act  of  1859 
was  not  mentioned,  referred  to,  or  hinted  at  in  the  act  of  1870. 
The  reason  for  the  passage  of  the  act  of  1870  is  not  kiy^wn  to  us. 
The  act  of  1857  had  not  expired  by  limitation,  nor  had  the  char- 
ter been  forfeited.  The  act  of  1870  amounted  to  nothing  more 
than  a  re-enactment  of  the  act  of  1857,  in  so  far  as  the  powers 
granted  were  concerned.  It  granted  no  more  and  no  less  power 
than  did  the  act  of  1857.  It  amounted  to  no  more  than  if  it  had 
simply  declared,  "  The  charter  granted  by  the  act  of  1857  is  hereby 
re-enacted."  Such  an  act  can  not  be  held  to  repeal  or  change  any 
of  the  powers  and  privileges  given  in  the  first  act.  It  amounted  to 
but  a  declaration  that  the  act  of  1857  was  still  in  force,  and  it  re- 
lated back  to  the  time  of  the  passage  of  the  act  of  1857.  This  being 
so,  there  is  clearly  no  repeal  of  the  act  of  1859.  "Where  a  statute 
merely  re-enacts  the  provisions  of  an  earlier  one,  it  is  to  be  read  as 
part  of  the  earlier  statute,  and  not  of  the  re-enacting  one,  if  it  is  in 
conflict  with  another  passed  after  the  first  but  before  the  last  act ; 
and  therefore  does  not  repeal  by  implication  the  intermediate  one." 
Endlich,  Int.  St.  §  194;  23  Am.  &  Eng.  Enc.  L.  485  et  seq. ;  1  Dill. 
Mun.  Corp.  (4th  ed.)  §  86 ;  Morisse  v.  Royal  British  Bank,  1  C.  B. 
n.  s.  66,  85 ;  s.  c.  26  L.  J.  n.  s.  62  (common  pleas) ;  Irvrin  v.  Moore, 
15  Ga.  361. 

Judgment  reversed.    All  the  Justices  concurring,  except  Little,  J., 
absent. 


STRICKLAND  et  al.  v.  FITE,  Judge. 

1.  If  while  a  motion  for  a  new  trial  was  pending  counsel  for  movant,  in  connec- 
tion with  the  motion,  tendered  to  the  judge  a  document  in  the  form  of  ex- 
ceptions pendente  lite,  calling  in  question  the  legality  of  certain  acts  of  the 
judge,  with  a  request  that  he  certify  the  same,  and  the  judge  refused  to  do 
so ;  and  if,  after  overruling  the  motion  for  a  new  trial,  a  bill  of  exceptions 
was  sued  out,  which  was  in  all  respects  true,  and  which  contained  a  recital 
of  the  tendering  of  the  above-mentioned  document,  the  contents  thereof,  and 
of  the  refusal  of  the  judge  to  certify  the  same,  and  assigned  error  upon  such 
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refusal,  it  was  the  duty  of  the  judge  to  certify  such  bill  of  exceptions  with- 
out requiring  counsel  for  the  plaintiff  in  error  to  eliminate  therefrom  all 
refei-ence  to,  and  the  action  taken  upon,  such  exceptions.  Whether  such  ex- 
ceptions ought  properly  to  be  treated  as  legal  exceptions  pendente  lite,  and, 
if  so,  whether  they  were  or  were  not  meritorious,  are  questions  to  be  finally 
determined  by  the  Supreme  Court  in  passing  upon  the  case  in  due  course. 
2.  Applying  the  principles  above  announced  to  the  petition  for  mandamus,  and 
the  answer  thereto  filed  by  the  trial  judge,  a  mandamus  absolute  should  be 
granted,  and  it  is  so  ordered. 

Argued  Janujiry  20,  —  Decided  February  3,  1902. 

Petition  for  raaudamus. 

James  B.  Conyers  and  Ben.  J.  ConyerSy  for  movants. 
Albert  S.  Johnson,  contra. 

Little,  J.  Complaint  is  made  in  the  petition  of  Strickland  and 
Badger,  who  were  convicted  of  a  misdemeanor  in  Bartow  superior 
court,  that  Honorable  A.  W.  Fite,  the  judge  presiding  at  their  trial, 
refused  to  certify  a  bill  of  exceptions  which  had  been  sued  out  by 
their  counsel  in  order  to  have  certain  errors  assigned  therein  re- 
viewed by  this  court;  and  they  pray  that  a  mandamus  absolute 
shall  issue  from  this  court,  requiring  Judge  Fite  to  certify  such  bill 
of  exceptions.  There  seems  to  be  no  disagreement  as  to  the  facts 
under  which  the  judge  refused  to  certify  the  bill  of  exceptions,  nor 
any  differences  as  to  the  truth  of  the  facts  recited  in  the  bill  as  pre- 
sented. It  appears  that  after  their  conviction  the  petitioners  sub- 
mitted a  motion  for  a  new  trial ;  that  on  the  day  assigned  for  the 
hearing  of  the  motion,  before  it  was  heard  and  passed  upon,  counsel 
for  the  movants  presented  to  the  judge  a  document  which  is  called 
a  bill  of  exceptions  pendente  lite,  and  asked  him  to  certify  such 
exceptions.  The  judge  refused  to  certify  these  exceptions,  and  sub- 
sequently passed  an  order  overruling  the  motion  for  a  new  trial. 
Movants'  counsel  then  prepared  a  bill  of  exceptions  which,  besides 
assigning  error  on  the  overruling  of  the  motion  for  a  new  trial,  set 
out  a  copy  of  the  exceptions  pendente  lite,  and  assigned  as  error 
the  refusal  of  the  judge  to  certify  them.  When  the  judge  ascer- 
tained that  the  main  bill  of  exceptions  contained  a  copy  of  the  ex- 
ceptions pendente  lite  and  assigned  his  action  thereon  as  error,  he 
refused  to  certify  the  main  bill  of  exceptions,  and  in  writing  entered 
thereon  the  reason  for  his  refusal  in  the  following  words :  "  The 
within  bill  of  exceptions  read  and  considered.  The  court  refuses 
to  certify  the  same,  because  movants'  counsel  has  incorporated 
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therein  what  he  calls  *  exceptions  pendente  lite/  and  which  were 
disallowed  by  the  court.  The  so-called  exceptions  pendente  lite 
are  in  no  way  connected  with  the  motion  for  a  new  trial,  and  allege 
no  error  in  the  trial  of  the  case,  nor  complain  of  anything  that  tran- 
spired during  the  trial  or  before  judgment  was  rendered  in  said 
case ;  and  nothing  therein  can  in  any  manner  afifect  the  guilt  or  in- 
nocence of  movants  or  the  verdict  or  judgment  in  the  case."  In 
his  answer  to  the  mandamus  nisi  the  judge  takes  the  position  that 
the  incorporation  of  the  exceptions  pendente  lite  in  the  bill  of  excep- 
tions, under  the  circumstances  of  this  case,  was  improper,  and  inti- 
mates that  the  movant  should  have  applied  for  a  mandamus  to  require 
respondent  to  sign  the  bill  of  exceptions  pendente  lite,  or  for  a  writ 
of  habeas  corpus  to  test  any  legal  question  under  wliich  it  was 
claimed  that  the  petitioners  were  ill^ally  confined  in  the  chain-gang. 
Without  undertaking  to  say  that  movants  could  not  have  l^ally 
instituted  a  proceeding  to  compel  a  certification  of  proper  excep- 
tions pendente  lite,  we  yet  think  that  the  judge  erred  in  refusing 
to  certify  the  bill  of  exceptions  because  it  contained  the  all^^ed 
exceptions  pendente  lite ;  and  we  say  this  without  any  regard  to 
the  merits  of  any  question  raised  by  the  exceptions  pendente  lite ; 
and  we  are  not  to  be  understood  as  passing  upon  the  question 
whether  they  are  proper  exceptions,  and  whether,  if  they  are,  there 
is  any  merit  in  them.  It  is  sufficient  to  know  that  movants'  coun- 
sel, during  the  pendency  of  the  case  or  the  motion  for  a  new  trial, 
presented  such  exceptions,  that  the  judge  refused  to  certify  them, 
and  that  the  bill  of  exceptions  contains  the  pendente  lite  excep- 
tions so  presented,  and  it  assigns  as  error  the  refusal  to  certify 
them.  The  judge  says  that  the  exceptions  pendente  lite  are  in  no 
way  connected  with  the  motion  for  new  trial  and  allege  no  error 
in  the  trial  of  the  case,  nor  contain  anything  that  transpired  during 
the  trial  or  before  judgment  was  rendered  in  said  case,  and  that 
nothing  therein  could  in  any  manner  affect  the  guilt  or  innocence 
of  movants  or  afifect  the  vei-dict  or  judgment  in  the  case.  Counsel 
for  plaintiff  in  error  contend  to  the  contrary,  and  it  is  the  trial 
judge's  decision  on  this  question  which  they  propose  to  have  re- 
viewed. It  may  be,  as  the  judge  says,  that  there  is  no  merit  in 
the  exceptions  pendente  lite.  But  whether  there  is  or  not,  if  they 
were  presented,  if  the  judge  refused  to  certify  them,  if  coimsel  for 
movants  has  properly  incorporated  them  into  the  bill  of  exceptions 
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which  is  otherwise  true,  and  properly  assigned  error  on  the  refusal 
of  the  judge  to  so  certify,  we  see  no  reason  why  he  can  not  have 
that  question  made  and  determined.  Indeed,  without  r^ard,  as 
we  have  said,  to  the  merits  of  the  exceptions,  it  was  proper  prac- 
tice, as  we  understand  it,  to  have  assigned  error  on  such  refusal,  if 
the  movant  desired  to  have  reviewed  the  official  action  of  the  judge, 
by  which  he  overruled  them.  As  we  understand,  the  judge  im- 
poses no  objection  to  the  bill  of  exceptions  as  being  untrue ;  being 
true,  it  should  have  been  certified,  to  the  end  that  the  errors  alleged 
therein  to  have  been  committed  may  be  considered  by  this  court. 
It  may  be  noted,  in  this  connection,  that  the  time  in  which  ex- 
ceptions pendente  lite  may  be  filed  has  been  extended.  Acts  1898, 
p.  59.  It  is  ordered  that  a  mandamus  absolute  do  issue  in  terms 
of  the  law,  requiring  the  respondent  to  certify  the  bill  of  excep- 
tions presented. 

Mandamus  made  absolute.     All  the  Justices  coneurring. 


Calvin  v.  The  State, 


Cobb,  J.     The  evidence  authorized  the  verdict,  and  there  was  no  error  requir- 
ing the  granting  of  a  new  trial. 

Judgment  affirmed.     Ail  the  Justices  concurring. 

Submitted  January  22,  —  Decided  February  3, 1902. 

Indictment  for  gaming.      Before  Judge  Evans.      Washington 
superior  court.     October  5,  1901. 

J.  A.  BohsoUy  for  plaintiff  in  errror. 

B,  T.  Rawlings,  solicitor-geiieral,  contra. 


McARVER  r,  THE  STATE. 

^  teM  2  1  Peremptorily  forcing  one  indicted  for  a  criminal  offence  to  trial  immediately  after 

6119  1171  ^Q  appointment  of  counsel  (who  was  not  familiar  with  the  case)  to  defend 

him,  without  giving  to  such  counsel  an  opportunity  to  make  an  investigation 
of  the  case  or  prepare  for  the  defense,  is,  although  no  oUier  ground  for  a  post- 
ponement or  continuance  of  the  case  be  urged,  cause  for  a  new  trial. 

Argued  January  20,  — Decided  February  3,  1902. 
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ludictment  for  burglarj\  Before  Judge  Henry.  Floyd  superior 
court.     December  6,  1901. 

W,  A.  Bamett,  for  plaintiff  in  error. 
Moses  Wright,  solicitor-general,  contra. 

Little,  J.  McArver  was  indicted  for  the  offense  of  burglary,  by 
the  grand  jury  of  Floyd  county  in  July,  1901,  and  was,  at  the  same 
term  of  the  court,  tried  and  convicted.  He  made  a  motion  for  a 
new  trial,  among  the  grounds  of  which  are  that  the  verdict  is  con- 
trary to  law  and  without  evidence  to  support  it.  As  the  case 
goes  back  to  be  heard  again,  we  do  not  pass  upon  these  grounds, 
but  confine  our  consideration  to  another,  which  (as  explained) 
is  certified  to  be  true,  and  is  suflScient  to  require  the  grant  of  a 
new  trial.  It  is  complained  that,  prior  to  the  trial  of  his  case,  the 
mother  of  the  defendant  had  employed  Mr.  Chamlee,  an  attorney, 
to  represent  her  son  in  the  trial ;  that  counsel  was  then  furnished 
with  a  list  of  the  witnesses,  and  the  case  was  fully  explained  to  him ; 
that  this  attorney  appeared  for  the  defendant  at  his  commitment 
trial,  and  was  the  one  the  accused  relied  upon  to  represent  him  on 
Ms  trial  in  the  superior  court.  When  the  case  was  called  in  the 
latter  court,  Mr.  Chamlee  declined  to  represent  him,  and  the  judge 
appointed  other  counsel  to  do  so,  who  was  not  familiar  with  the 
case,  knew  none  of  the  witnesses,  and  was  wholly  unprepared  to 
enter  into  the  trial.  The  appointed  counsel  asked  for  sufficient  time 
to  procure  the  attendance  of  the  witnesses,  a  list  of  whom  had  been 
furnished  Mr.  Chamlee.  This  motion  was  overruled  by  the  judge, 
and  it  is  complained  that  the  defendant  was  forced  to  trial,  and 
thereby  denied  benefit  of  a  defense  which  he  would  have  been  able 
to  set  up  and  establish.  In  passing  on  this  groimd  of  the  motion 
the  judge  recites  that  it  is  true  with  a  qualification,  that  is,  that 
"  on  the  call  of  the  case,  the  defendant  having  stated  that  his  coun- 
sel WQS  E.  L.  Chamlee,  Esq.,  that  gentleman  stated  that  he  did  not 
represent  the  defendant,  no  satisfactory  agreement  having  been 
made  for  that  purpose.  Thereupon  the  court  appointed  C.  E.  Davis, 
an  attorney  at  law  of  this  court,  to  defend  the  defendant.  Mr. 
Davis  asked  the  court  to  postpone  the  trial  of  the  case  till  next  day, 
to  get  some  witnesses  for  the  defendant,  but  no  showing  was  made 
as  to  who  the  witnesses  were,  nor  as  to  what  the  defendant  ex- 
pected to  prove  by  any  of  them.  It  appeared  that  the  defendant 
had  been  in  jail  about  two  mouths  on  tlus  charge.     The  court  then 
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directed  that  the  case  go  to  trial."  Under  this  statement  of  the 
judge,  we  are  very  clearly  of  the  opinion  that  a  postponement  of 
the  case,  to  enable  counsel  not  only  to  ascertain  the  names  of  the 
witnesses  which  the  defendant  wanted,  but  to  look  into  and  prepare 
the  defense,  should  have  been  granted,  and  that  in  overruling  the 
motion  for  a  new  trial  on  this  ground  the  trial  judge  erred.  The 
Penal  Code,  §  8,  declares  that  every  person  charged  with  an  offense 
against  the  laws  of  this  State  shall  have  the  privilege  and  benefit  of 
counsel.  It  is  a  very  sacred  and  important  right  which  is  guaran- 
teed not  only  by  our  statute  but  also  by  our  organic  law.  In  sev- 
eral cases  this  court  has  ruled  that  the  trial  judge  committed  no 
error  in  forcing  a  defendant  to  trial  soon  after  the  appointment  of 
counsel ;  but  the  rulings  in  these  cases  were  held  to  be  proper  by 
this  court  because  of  the  facts  and  circumstances  of  each  particular 
case.  However,  no  ruling  has  yet  been  made  which  impairs  the  force 
of  the  constitutional  provision  to  which  we  have  referred.  In  the 
case  of  Blackman  v.  State,  76  Ga,  288,  it  appeared  that  on  Tues- 
day after  the  assembling  of  court  in  Schley  county  the  grand  jury 
indicted  a  person  for  murder.  He  was  at  that  time  confined  in 
jail  in  Sumter  county,  and  was  unable  to  employ  counsel ;  and  oa 
that  day  the  judge  announced  that  he  would  take  up  the  case  on 
Friday  thereafter,  and  assigned  attorneys  to  represent  defendant. 
When  the  case  was  called,  counsel  for  the  defendant  asked  for  a 
continuance,  and  showed  that  they  were  not  prepared  to  proceed, 
that  the  defendant  had  been  brought  up  for  trial  from  Sumter 
county  late  on  Thursday  evening,  and  that  they  had  been  unable 
to  confer  with  him  so  as  to  prepare  for  his  defense.  The  motioa 
was  overruled ;  and  this  court  held,  under  the  facts,  that*  the  trial 
judge  should  have  granted  a  postponement  of  the  case  either  for 
the  term  or  to  some  particular  day,  and  that  a  refusal  to  do  so  was 
enor.  In  delivering  the  opinion  of  the  court  in  that  case  Mr.  Jus- 
tice Blandford  said:  "Article  1,  section  1, paragraph  5,  of  the  con- 
stitution of  this  State,  declares  that  every  person  charged  with  an 
offense  against  the  laws  of  this  State  shall  have  the  privilege  and 
benefit  of  counsel  This  constitutional  privilege  would  amount  to 
nothing  if  the  counsel  for  the  accused  are  not  allowed  sufficient 
time  to  prepare  his  defense ;  it  would  be  a  poor  boon  indeed.  This 
would  be  *  to  keep  the  word  of  promise  to  the  ear  and  break  it  to 
our  hope/  "     In  the  present  case  the  defendant  had  been  in  jail  for 
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two  months  previous  to  his  trial.  He  relied  on  a  particular  mem- 
ber of  the  bar  to  continue  to  represent  him.  He  was  unable  him- 
self, of  course,  to  see  that  witnesses  had  been  summoned  in  his 
case,  and  that  other  necessary  preparations  were  made.  When  the 
counsel  upon  whom  he  relied  disavowed  any  connection  with  his 
case,  the  accused  still  had  a  right,  not  only  to  have  counsel,  but 
also  the  benefit  of  counsel ;  and  the  denial  of  the  postponement  of 
the  trial  until  the  attendance  of  the  witnesses  at  his  instance  could 
be  secured,  and  proper  preparation  made,  was,  in  effect,  a  denial  of 
that  right.  It  can  certainly  make  no  diflference  that  counsel  made 
no  formal  motion  for  a  continuance,  nor  gave  the  names  of  the  wit- 
nesses whose  presence  he  desired.  He  had  just  been  appointed, 
and  was  not  famihar  with  the  case.  Possibly  he  did  not  know  the 
names  of  the  witnesses  wanted,  nor  what  defendant  expected  to 
prove  by  them.  All  the  information  which  he  had  received  was 
presumably  after  his  appointment,  which  had  just  taken  place.  The 
motion  to  postpone  the  case  to  such  a  time  as  would  enable  coim- 
sel  to  investigate  it  and  secure  the  attendance  of  witnesses  should 
have  been  granted.  We  say  this  without  any  examination  of  the 
affidavits  submitted  from  the  witnesses,  and  without  any  reference 
to  the  real  merits  of  this  case,  and  base  the  reversal  of  the  judg- 
ment alone  on  the  groimd  that  the  refusal  to  postpone  the  trial, 
under  the  circumstances  set  out,  was  a  denial  to  the  defendant  of 
the  privil^e  of  the  benefit  of  counsel,  a  right  which  was  his  whether 
guilty  or  innocent. 

Judgment  rever^.     All  the  Justices  concurring. 


Palmer  v.  The  State. 

Fish,  J.  1.  When,  pending  the  argument  of  a  case,  counsel  disagree  as  to  the  lU  517 
testimony  of  a  witness,  the  better  practice  is  either  to  have  such  witness  re- 
called  upon  the  point  in  question,  or  to  have  read  to  the  jury  his  testimony  in 
reference  thereto  as  taken  down  by  the  stenographer.  The  refusal  of  the 
judge,  however,  to  pursue  the  latter  method,  upon  request  of  counsel,  is  not 
cause  for  a  new  trial,  when  the  determination  of  what  the  witness  actually 
testified  was  left  by  the  judge  to  the  jury  ;  and  the  more  especially  is  this  so 
when  the  matter  in  dispute  between  counsel  is  of  little  importance,  as  it  was 
in  this  case.  Long  v.  State,  12  Ga.  293  (20).  See  also  Roberts  v.  AtlarUa 
Consolidated  St.  Ry.  Co.,  104  Ga.  106. 

2.  A  careful  examination  of  the  brief  of  evidence,  in  connection  with  thosepor- 
tions  of  the  charge  which  are  excepted  to  as  not  correctly  stating  the  respeo* 
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tive  contentions  of  the  parties,  shows  that  the  criticism  thus  made  upon  the 
instructions  given  by  the  court  is  without  substantial  merit. 

Judgment  afflnned.    All  the  Justices  concurring. 

Argued  January  20,  — Decided  Februarys,  1902. 

IndictHttent  for  murder.     Before  Judge  Evans.     Emanuel  supe- 
rior court.     November  11,  1901. 

W,  W.  Larsen  and  R,  L,  Gamble,  for  plaintiflf  in  error. 
J.  M,  Terrell^  attomey-geiieralf  and  B.  T.  RawlingSy  solicitor^ 
general,  contra. 


SEALS  V.  THE  STATE. 
_       \ 
123  ^'^     ^^  ^  ^^^  ^^^  "^*  competent  evidence  tending  to  show  that  before  the  commis- 
^  sion  of  the  alleged  offense  the  woman  had  been  of  tinchaste  character  is  rele- 

vant, not  only  as  a£Pecting  her  credibility  as  a  witness,  but  as  independently 
bearing  upon  the  question  whether  or  not  she  consented  to  the  sezoal  inter- 
course. 

Argued  January  20,  —  Decided  February  3, 1902. 

Indictment  for  rape.  Before  Judge  Candler.  Fulton  superior 
court.     November  30, 1901. 

R  P.  Jones  and  F,  R.  Walker,  for  plaintiflf  in  error. 
C.  D.  Hill,  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  plaintiflT  in  error  was  convicted  of  rape,  and 
brings  here  for  review  a  judgment  denying  him  a  new  trial  Cora 
Jones,  the  alleged  victim  of  the  crime,  was  sworn  as  a  witness. 
Her  testimony  made  out  a  strong  case  of  rape,  except  that  it  was 
unsatisfactory  as  to  whether  or  not  there  was  actual  penetration. 
There  was  testimony  tending  to  show  that  she  had  previously  been 
a  virtuous  woman,  and  evidence  to  the  contrary  attacking  her  char- 
acter for  chastity.  In  this  connection  the  court  charged:  "Her 
character  for  virtue  is  immaterial,  except  as  it  may  aflfect  her  char- 
acter for  veracity.  That  is,  may  aflfect  the  credit  you  may  give  to 
her  testimony."  This  charge  was  excepted  to  as  erroneous  in  that 
it  too  greatly  restricted  the  jury  as  to  the  purposes  for  which  they 
could  consider  the  evidence  tending  to  show  that  before  the  alleged 
crime  the  witness  was  a  lewd  woman.  In  our  opinion,  this  criti- 
cism upon  the  charge  is  well  founded;  and  inasmuch  as  the  in- 
struction given  to  the  jury  had  a  vital  bearing  upon  the  main  issue 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  519 

in  controversy,  we  are  con8ti*ained  to  order  a  new  trial.     It  is  now 
well  settled  that  in  prosecutions  for  rape  the  defense  may  introduce 
evidence  tending  to  prove  the  previous  unchaste  character  of  the 
woman;  and  this  evidence  is  admissible  for  two  purposes:  one  to 
discredit  her  as  a  witness,  and  the  other  to  disprove  the  charge  that 
the  intercourse  was  forcible  and  against  her  consent.    For  this  lat- 
ter purpose,  evidence  of  the  nature  indicated  would  clearly  be  ad- 
missible even  where  the  alleged  victim  of  the  rape  was  not  sworn 
as  a  witness  iii  the  case.     The  whole  law  of  this  subject  was  pith- 
ily stated  by  Judge  Nisbet  in  a  single  sentence  in  the  case  of  Camp 
V.  State,  3  Ga,  422.     He  said :  "  The  fact  of  assent  may,  in  reason, 
be  well  left  to  the  jury,upon  proof  of  ill  or  evil  fame."    In  19  Am. 
&  Eng.  Enc.  L.  961,  the  rule  is  thus  stated:  "The  general  reputa- 
tion of  the  female  for  chastity  may  be  shown  by  the  defense,  not 
in  justification,  but  on  the  issue  as  to  the  probability  of  her  con- 
sent."    In  2  Bish.  Cr.  Pr.  (3d  ed.)  §  965,  the  author  says :    "  Though 
in  ordinary  cases  it  is  not  allowable  to  prove  that  an  adverse  female 
witness  is  unchaste, — and  the  ravishment  of  a  prostitute  is,  in 
law,  rape,  the  same  as  of  any  other  woman, — still  one  on  trial  for 
this  crime  may  bring  forward,  in  his  defense,  the  bad  reputation 
for  chastity — not  particular  acts — of  the  complaining  witness ;  or, 
by  the  better  opinion,  the  fact  of  her  being  a  common  prostitute. 
This  evidence  is  sometimes  r^arded  as  properly  impairing  her  cred- 
ibility,— a  doubtful  proposition,  and  in  some  of  the  cases  denied. 
But  it  helps  the  probabiUties  that  the  connection  was  voluntary  on 
her  part,  and  that  his  manifestations  of  apparent  force  came  rather 
from  his  presuming  her  consent  than  from  a  purpose  to  ravish  her." 
From  this  it  will  be  seen  that  though.  Mr.  Bishop  doubted  the  ad- 
missibility of  evidence  of  this  nature  for  the  purpose  of  impairing 
the  credibility  of  the  witness,  he  emphatically  lays  down  the  propo- 
sition that  such  evidence  has  a  direct  and  independent  bearing  upon 
the  question  of  consent.     The  same  author  elsewhere  declares  that 
"in  the  matter  of  evidenc<|>  want  of  chastity  may,  within  recog- 
nized limits,  be  shown  as  rendering  it  more  probable  that  she  con- 
sented."    2  Bish.  New  Cr.  Law,  §  1119.     We  extract  the  follow- 
ing from  1  Whart.  Cr.  Law  (10th  ed.),  §  568:   *«The  real  question 
in  such  cases  is.  Is  it  material  to  the  issue  whether  the  prosecutrix 
had  previously  such  illicit  intercourse  ?     That  it  is  no  defense  to 
an  indictment  for  rape  that  the  prosecutrix  was  a  woman  of  loose 
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character  there  can  be  no  question ;  and  if  the  fact  of  a  forcible  con- 
nection againstthe  prosecutrix's  will  be  established,  her  prior  loose- 
ness would  have  nothing  to  do  with  the  issue.  On  the  other  hand, 
when  the  issue  is  consent  on  the  part  of  the  prosecutrix,  her  prior 
history  as  to  chastity  is  logically  material."  In  his  work  on  Crim- 
inal Procedure  (p.  248)  Maxwell  states  the  law  to  be:  "The  previ- 
ous conduct  of  the  prosecutrix,  as  to  whether  or  not  she  had  con- 
nection with  other  men,  is  a  proper  subject  of  inquiry,  as  tending 
to  show  a  want  of  chastity,  and  therefore  that  she  would  be  more 
likely  to  consent  than  a  virtuous  woman — it  is  a  circumstance  for 
[the  jury's]  consideration  as  bearing  upon  the  question  of  consent." 
From  the  foregoing  it  seems  to  be  well  established  that,  inde- 
pendently of  the  question  of  the  woman's  credibility  as  a  witness, 
the  jury  may  properly  consider  evidence  of  her  previous  bad  char- 
acter for  chastity,  in  determining  whether  or  not  she  really  consented 
to  the  sexual  intercourse  which  she  testifies  was  had  against  her 
will ;  and  in  a  case  like  the  present,  where  practically  the  only  de- 
fense relied  on  was  that  no  force  whatever  was  used,  the  jury 
should  be  accurately  instructed  to  the  effect  alx>ve  indicated.  The 
court  not  only  failed  to  do  this,  but  charged  to'  the  contrary ;  and 
consequently,  as  above  stated,  we  have  no  alternative  except  to 
order  a  new  trial.  It  is  impossible  to  say  with  certainty  that  the 
incorrect  charge  did  not  injuriously  affect  the  accused. 

Judgment  reversed.      All  the  Justices  concurring. 


SULLIVAN  V.  THE  STATE. 

« 

Under  section  642  of  the  Penal  Code,  making  it  a  misdemeanor  for  the  father  of 
a  bastard  child  to  reftiae  or  fail  to  give  security  for  the  maintenance  and  edu- 
cation of  such  child,  when  required  to  do  so  ixk  terms  of  the  law,  the  father 
can  not  be  legally  convicted  for  refusing  to  give  security  for  such  purpose 
and  also  ^'  for  the  expense  of  lying  in  with  such  child,  boarding,  numng,  and 
maintenance,  while  the  mother  is  confined  hy  reason  thereof.'^ 

Argued  January  20,  —  Decided  February  3, 1902. 

Certiorari.     Before  Judge  Seabrook.      Liberty  superior  court. 
November  19,  1901. 

Donald  Fraser  and  £.  A.  Way,  for  plain tiflf  in  error. 
Livingston  Kenan,  solicitor-general,  contra. 
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Fish,  J.  R.  L  Sullivan  was  convicted,  in  the  county  court,  of 
being  the  father  of  a  bastard  child  and  refusing  to  give  security  for 
its  maintenance,  when  required  so  to  do  in  terms  of  the  law.  He 
carried  the  case  by  certiorari  to  the  superior  court,  where  a  judg- 
ment was  rendered  overruling  the  same.  To  this  judgment  he  ex- 
cepted. It  appeared  on  the  trial  in  the  county  court,  from  the 
order  passed  by  the  magistrate  before  whom  the  accused  had  been 
brought  upon  the  warrant  sued  out  by  the  prosecutrix,  that  he  was 
required  to  give  security,  in  the  sum  of  $750,  not  only  for  the  ed- 
ucation and  maintencmce  of  the  child  until  it  should  arrive  at  the 
age  of  fourteen  years,  but  also  for  the  expense  of  lying-in  with 
such  child,  boarding,  nursing,  and  maintenance,  while  the  mother 
was  confined  by  reason  thereof.  It  further  appeared  that  the 
accused  refused  to  give  such  security,  and  the  State  contended  that 
this  refusal  was  a  violation  of  the  statute.  The  accused  requested 
the  county  judge,  in  writing,  to  charge  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  magistrate  required  him  to  give 
security  for  the  maintenance  and  education  of  the  child  imtil  it 
was  fourteen  years  old,  and  also  for  the  lying-in  expenses  of  the 
mother,  they  should  acquit  him.  The  court  refused  this  request. 
We  think  such  refusal  error.  It  is  true  that  the  Penal  Code, 
§  1250,  provides :  "  When  the  putative  father  is  brought  before  the 
justice,  he  may  be  required  to  give  security  for  the  maintenance 
and  education  of  the  child  until  it  arrives  at  the  age  of  fourteen 
years,  and  also  the  expense  of  lying-in  with  such  child,  boarding, 
nursing,  and  maintenance,  while  the  mother  is  confined  by  reason 
thereof;  and  if  the  putative  father  shall  fail  to  give  such  security, 
the  justice  shall  bind  him  over  in  a  sufEicient  recognizance  to  ap- 
pear before  the  next  superior  or  coimty  court  of  the  county  to  an- 
swer such  complaint  as  may  then  and  there  be  alleged  against  him 
touching  the  premises,  and  the  solicitor-general  shall  prefer  and  lay 
before  the  grand  jury  the  proper  indictment."  But  section  642  of 
the  Penal  Code,  which  defines  the  oflfense  which  the  accused  was 
charged  to  have  committed,  is  not  so  broad  as  the  section  which 
we  have  just  quoted,  which  defines  the  power  and  duty  of  the  mag- 
istrate before  whom  the  putative  father  of  a  bastard  child  is  brought, 
under  a  proper  warrant.  Section  642  is  as  follows :  "  If  a  putative 
father  of  a  bastard  child  shall  refuse  or  fail  to  give  security  for  the 
maintenance  and  education  of  such  child,  when  required  to  do  so 
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in  terms  of  the  law,  he  shall  be  guilty  of  a  misdemeanor.  .  ." 
The  essential  ingredients  of  the  statutory  offense  which  is  here  de- 
fined, as  has  been  frequently  held  by  this  court,  are,  being  the 
father  of  a  bastetrd  child,  and  refusing  to  give  security  for  its  main- 
tenance and  education  when  required  so  to  do  in  terms  of  the  law. 
The  statute,  being  penal,  must  be  strictly  construed,  and  nothing 
should  be  added,  by  implication,  to  its  explicit  and  unambiguous 
terms  in  defining  the  oflfense.  The  requirement  of  the  magistrate 
as  to  the  lying-in  expenses  of  the  mother  clearly  exceeded  the  lim- 
its authorized  by  the  penal  statute,  and  the  accused  could  not  be 
lawfully  convicted  for  refusing  to  comply  with  such  excessive  de- 
mand. In  Johnson  v.  State,  102  Ga.  613,  which  was  an  indict- 
ment for  violating  section  642  of  the  Penal  Code,  it  appeared  that 
the  accused  had  refused  to  give  "a  $750.00  bond  for  education  and 
maintenance  of  the  child,"  without  limit  as  to  time;  and  it  was  held 
that  he  was  not  indictable,  under  such  section,  for  refusing  to  give 
this  bond,  "  for  the  reason  that  such  a  bond  would  bind  the  accused 
to  educate  and  maintain  the  child  for  an  indefinite  period,  and  not 
merely  until  it  arrived  at  the  age  of  fourteen  years."  The  magis- 
trate in  that  case,  as  in  the  one  which  we  have  under  considera- 
tion, required  the  accused  to  give  security  for  lying-in  expenses, 
and  Presiding  Justice  Lumpkin,  in  delivering  the  opinion,  said: 
"  It  may  be  that  the  exaction  as  to  the  lying-in  expenses  of  the 
mother  may  have  caused  the  demand  of  the  magistrate  to  exceed 
the  limits  authorized  by  section  642,  because  that  section  makes 
no  reference  whatever  to  such  expenses.  We  make  no  distinct 
ruling  upon  this  particular  point,  however,  and  merely  remark  that, 
for  the  sake  of  avoiding  confusion  hereafter,  it  would  seem  advis- 
able for  the  General  Assembly  to  take  into  consideration  all  the 
laws  referring  to  bastardy,  and,  by  appropriate  legislation,  so  sim- 
plify the  same  as  to  render  thdr  meaning  perfectly  intelligible,  and 
therefore  capable  of  strict  enforcement."  We  respectfully  reiterate 
this  salutary  suggestion.  We  do  not  deem  it  necessary  to  pass 
upon  the  other  grounds  of  the  certiorari,  as  the  one  which  we  have 
dealt  with  disposes  of  the  case.   * 

Jvdgmtnt  reversed.     All  the  Justices  concurring. 
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COOK  V.  THE  STATE.  lmm\ 

1.  A  jaiy  in  paasing  iii>on  a  confettion  or  an  incriminatiiig  admittion  may,  if 
they  see  proper,  accept  a  part  thereof  as  true  and  reject  a  part  thereof  as  false. 

2.  The  evidence  in  this  case,  though  entirely  circumstantial,  was,  in  view  of  the 
above  role,  sufficient  to  show  beyond  a  reasonable  doubt  that  the  accused  was 
guilty,  and  also  to  exclude  every  other  reasonable  hypothesis. 

Argued  January  ao,  —  J>e<sided  February  3, 1902. 

Indictment  for  murder.  Before  Judge  Harris.  Troup  superior 
court     December  10,  1901. 

Longley  &  Langley,  for  plaintiff  in  error.  J.  M.  Terrell,  attorney- 
general,  and  T.  A.  Atkinson,  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  brief  of  evidence  in  the  present  case  dis- 
closes that  a  colored  man  named  Joe  Tankersly  lived  alone  in  a 
house  which  contained  a  large  room  and  a  shed-room.  On  the  night 
of  the  1st  day  of  February,  1901,  this  house  was  consumed  by  fire. 
In  the  early  morning  of  the  next  day,  the  dead  body  of  an  adult 
human  being  was  found  amid  the  ruins  of  the  shed-room.  A  pool 
of  blood  was  discovered  on  the  ground  in  front  of  the  door  of  the 
house,  and  drops  of  blood  were  traced  up  to  the  very  place  where 
the  door  had  been  situated.  Jack  Cook,  another  colored  man,  was  in- 
dicted for  and  convicted  of  the  murder  of  Tankersly.  At  the  trial 
there  was  testimony  establishing  the  facts  above  stated.  It  further 
appeared  that^  the  corpse  found  in  the  ruins  ef  the  house  was  much 
charred  and  scarcely  recognizable,  but  one  witness  undertook  to 
swear  positively  that  it  was  the  body  of  Tankersly.  There  was  also 
evidence  tending  to  show  that  the  accused  had  a  grudge  against 
Tankersly  and  had  repeatedly  threatened  to  do  him  injury.  The  cor- 
oner of  the  county,  who  on  the  trial  was  sworn  as  a  witness  for  the 
State,  testified :  "  I  had  this  defendant  here.  Jack  Cook,  before  the 
coroner's  jury.  He  said  he  didn't  know  nothing  about  the  killing. 
Said  he  didn't  know  anything ;  he  said,  *  a  secret  that  nobody  would 
find  out  but  God.' "  Another  witness  for  the  State,  W.  H.  Harris, 
testified  that  while  Cook  was  in  jail,  he  made  a  free  and  voluntary 
statement  to  the  witness,  which  the  latter  took  down  in  writing. 
It  was  as  follows:  "On  the  night  that  Joe  was  killed,  I  fed  my 
mule  and  went  in  to  eat  my  supper ;  and  when  I  came  out  to  lock  my 
crib  door,  I  saw  Joe  at  my  stable.     I  made  to  the  stable.     Joe 
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jumped  the  fence  and  ran  out  across  my  peach  orchard,  not  toward 
his  house  but  towards  Willis'a  I  went  right  straight  to  Joe's  house. 
After  crossing  the  branch,  didn't  follow  the  road,  but  cut  oflf  bend 
by  going  straight  across  the  hill.  I  got  a  stick  by  Joe's  cotton- 
house  ;  looked  like  an  old  axe-handle.  When  I  got  to  Joe's  house, 
I  went  to  house  door  and  pushed  it,  and  it  would  not  open.  I  stood 
between  the  kitchen  and  house  and  waited  until  Joe  came.  I  said, 
'  I  beat  you  here.'  He  said,  *  Yes,  I  went  oflf  and  just  got  back.'  I 
said, '  Yes,  you  just  got  back  from  my  house ;  you  were  there  trying 
to  put  something  in  my  mule  feed.'  Joe  said  I  was  a  liar.  I  said, 
*  I  saw  you  and  knew  you.'  Joe  said,  *  You  lie.'  I  told  him  I  knew 
it  was  him  and  he  was  determined  to  kill  that  mule.  *  You  and 
Willis  had  killed  my  cow  and  hogs  and  I  bought  a  mule  and  now 
you  are  trying  to  poison  it,  or  done  done  it.'  I  knocked  him  down 
with  the  stick ;  hit  him  first  across  his  forehead  and  knocked  him 
to  his  knees ;  then  hit  him  again  kinder  across  back  part  of  his 
head ;  then  kicked  him  several  times  in  the  hind  parts.  Then  I 
left  him,  but  when  I  got  to  his  cotton-house  he  was  groaning,  so  I 
got  sorry  and  went  back.  I  picked  him  up  and  let  him  stand 
awhile.  I  just  supported  him,  and  carried  him  in  the  house  and 
lit  the  lamp  and  washed  the  blood  off  of  his  head.  There  was  a  big 
gash  across  the  back  of  head.  I  got  soot  and  spider  webs  and  put 
it  on  to  stop  the  blood.  €rot  an  old  shirt  and  wrapped  up  his  head 
and  laid  him  on  the  bed.  Got  some  old  things  and  put  under  his 
head  so  that  it  wouldn't  be  too  low,  and  covered  him  up  and  told 
him  to  be  quiet  till  I  came  back,  and  I  would  go  home  and  get  some 
turpentine  and  rags  and  fix  his  head  up  good.  Told  him  he  made 
me  do  all  this.  I  sot  the  lamp  in  a  chair  near  the  bed,  near  the 
door;  then  I  pulled  the  door  to  and  went  home.  If  I  had  went 
back  soon  and  not  stayed  at  home  so  long,  I  could  have  saved  Joe 
and  the  house  too.  When  I  got  over  there  the  house  was  all  on 
fire,  and  I  went  back  home.  I  did  not  sleep  any  that  night" 
"  Was  any  one  with  you?"  "No,  I  did  it  myself."  "Were  you 
not  afraid  when  the  coroner's  jury  was  questioning  you  ?"  "  I  had 
whiskey  in  me ;  a  pint"  "How  did  the  house  catch  fire? "  "  Joe 
must  have  knocked  the  lamp  out  of  the  chair  and  set  it  on  fire." 
"Do  you  know  the  sassafras  stob  where  Joe  fell,  and  how  did  all 
that  blood  get  on  it?"  "Yes,  that  stob  was  there  to  prop  the 
kitchen;  and  when  I  got  sorrj-  I  went  back  to  Joe;  he  was  try- 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  525 

ing  to  get  up,  holding  to  the  stob  and  groaning."  Harris  further 
testified  that,  after  making  this  statement.  Cook  requested  him  to 
go  over  to  the  court-house  and  tell  the  truth  about  it. 

In  the  argument  here  counsel  for  the  plaintiff  in  error  insisted 
that  the  conviction  was  unlawful,  (1)  because  there  was  no  positive 
evidence  of  the  corpus  delicti;  and  (2)  because, taking  the  evidence 
as  a  whole,  it  did  not  exclude  every  reasonable  hypothesis  except 
the  guilt  of  the  accused.  The  circumstantial  evidence  tending  to 
identify  the  body  of  the  deceased  as  that  of  Tankersly  was  over- 
whelming; and  besides,  as  will  have  been  noted,  there  was  some 
positive  testimony  that  the  body  found  in  the  ruins  of  the  house 
was  Tankersly's.  We  therefore  feel  no  hesitation  in  holding  that 
the  identity  of  the  deceased  was  suflSdently  established.  On  the 
main  question:  was  the  evidence,  the  same  being  entirely  circum- 
stantial, sufficiently  strong  to  show  beyond  a  reasonable  doubt,  and 
to  the  exclusion  of  every  other  rational  hypothesis,  that  Tankersly 
was  murdered  by  Jack  Cook  ?  we  are  of  the  opinion  that  it  was. 
There  were  threats  on  the  part  of  the  accused  indicating  an  inten- 
tion to  do  the  deceased  great  bodily  harm.  There  was  Cook's  own 
free  and  voluntary  statement  to  the  efifect  that  he  did  beat  Tankersly 
almost  to  death,  drawing  from  him  a  considerable  quantity  of 
blood.  This  statement  was  corroborated  by  the  physical  fact  that 
blood  was  found  before  the  house  and  traced  up  to  it.  The  body 
of  the  deceased  was  found,  not  under  the  room  in  which  was  lo- 
cated the  bed  on  which  Cook  said  he  had  laid  Tankersly  after  beat- 
ing him  into  a  state  of  helplessness,  but  amid  the  ruins  of  another 
and  distinct  part  of  the  house.  It  is  a  well-settled  rule  of  law  that, 
in  passing  upon  a  confession  or  an  incriminating  admission,  the  jury 
may  believe  a  portion  of  the  same  and  reject  the  balance  as  false. 
Bearing  this  in  mind,  and  taking  into  consideration  all  of  the  phys- 
ical facts  above  recited,  our  conclusion  is  that  the  jury  were  war- 
ranted in  finding  that  Tankersly  was  actually  murdered ;  that  the 
crime  was  committed  by  Cook ;  that  the  latter  told  a  part  of  the 
truth  as  to  his  connection  with  the  homicide,  and  in  other  respects 
made  false  statements  concerning  the  same.  It  is  a  fair  and  rea- 
sonable inference  from  the  testimony  as  a  whole  that  the  accused, 
after  beating  Tankersly  until  he  was  unconscious  and  unable  to 
move  about,  conveyed  his  body  into  the  shed-room  and  then  burned 
the  house  for  the  purpose  of  concealing  the  crime;  and  that  he  did 
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not  lay  Tankersly  on  the  bed,  minister  to  his  suflFerings,  and  then 
go  home  with  a  view  to  procuring  other  means  of  alleviating  his 
condition.  It  was  strenuously  argued  that  as  Cook  was  under  no 
constraint  to  divulge  anything  about  the  matter,  he  should  be  given 
credit  for  telling  the  whole  truth.  This  by  no  means  follows.  No 
man  can  tell  what  a  guilty  conscience  may  impel  a  criminal  to  do. 
Apparently  Cook  was  under  great  mental  constraint  to  tell  some- 
thing about  the  ti*agedy,  but  in  so  doing  the  principle  of  self-pres- 
ervation may  have  restrained  him  from  truthfully  relating  all  that 
occurred.  The  verdict  necessarily  embraced  a  finding  that  some  of 
his  statement  was  true  and  other  portions  of  it  false.  It  was  within 
the  province  of  the  jury  to  thus  deal  with  the  statement,  and  we 
are  unable,  after  careful  deliberation,  to  say  that  the  conclusion 
they  reached  on  the  whole  matter  was  not  duly  established  by  le- 
gal testimony,  or  that  the  trial  judge  abused  his  discretion  in  ap- 
proving their  finding. 

Judgment  affirmed.      All  the  Justices  concurring. 


Fleming  %\  The  State. 

Simfoirs,  C.  J.  Where  an  acoosation  for  cheating  and  swindling  charged  that 
the  accused  obtained  credit  from  the  proeecutor  by  falsely  repreeenting  that 
named  persons  were  indebted  to  him;  and  it  nowhere  appeared  from  the  evi- 
dence that  such  repreeentations,  if  made,  were  false,  the  only  evidence  upon 
that  subject  being  to  the  effect  that  the  persons  named  were  not  indebted  to 
the  accused  in  a  sum  over  and  above  an  amount  which  he  himself  owed  to 
another  person,  a  verdict  of  guilty  was  contrary  to  the  evidence  and  should 
have  been  set  aside  on  motion  for  a  new  trial. 

Judgment  reversed.     All  the  Jiatices  concurrijig. 

Argued  January  21,  — Decided  February  8, 1902. 

Accusation  of  cheating  and  swindling.  Before  Judge  Taliaferro. 
City  court  of  Sandersville.     December  5,  1901. 

J.  A,  Bobson,  for  plaintiff  in  error. 

J,  E,  Hyman,  solicitor,  by  B.  T,  Bawlings,  contra. 
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Orr  v.  The  State.         Solomon  v.  The  State. 

Cobb,  J.  The  accused  having  heen  convicted  of  the  offense  of  murder  upon  evi- 
dence which  was  purely  circumstantial  in  its  nature,  and  the  circumstances 
proved  not  being  sufiScientto  establish  their  guilt  beyond  all  reasonable  doubt, 
the  court  erred  in  not  granting  each  of  them  a  new  trial,  upon  the  ground 
that  the  verdicts  against  them  were  contrary  to  the  evidence  and  entirely 
without  evidence  to  support  them. 

Judgment  in  each  case  reversed.     All  the  Justices  concurring, 

Argaed  January  21,—  Decided  February  3, 1902. 

Indictment  for  murder.  Before  Judge  Roberts.  Twiggs  supe- 
rior court.     November  23,  1901. 

if.  F,  Hatcher,  W.  C,  Nottingham,  and  W,  F.  Blue,  for  plain- 
tiffs in  error. 

J.  M.  Terrell,  attomey-general,  J.  F.  DeLacy,  solicitor-general, 
Minter  Wimberly,  J.  R,  Cooper,  and  Spencer  R.  Atkinson,  contra. 


Arnold  v.  The  State. 

Lewis,  J.  The  chai^  complained  of,  taken  in  connection  with  the  entire 
charge,  was  not  erroneous.  No  error  appears  to  have  been  committed  in  re- 
gard to  the  admission  or  exclusion  of  evidence.  The  request  to  charge,  so  far 
as  legal  and  pertinent,  was  covered  by  the  general  charge.  A  verdict  finding 
the  accused  guilty  of  voluntary  manslaughter  was  fully  warranted  by  the  evi- 
dence; and  the  court  below  did  not  err  in  overruling  the  motion  for  a  new 
trial.  Judgment  a  firmed.    All  the  Justices  concurring. 

Sabmitted  January  22,  —  Decided  February  3, 1902. 

Indictment  for  murder.     Before  Judge  Candler.    Coffee  superior 
court.     November  30,  1901. 

Quincey  &  McDonald  and  Lton  A,  Wilson,  for  plaintiff  in  error. 
John    W,  Bennett,  soUcitor-general  and   Toomer  &  Reynolds, 
contra. 
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Freeman  v.  Mayor  and  Council  of  Eatontok. 

Simmons,  C.  J.  When  an  implication  for  a  writ  of  certiorari  fails  to  show  that 
the  same  is  brought  to  review  the  decision  of  an  inferior  judicatory  or  person 
exercising  judicial  powers,  and  there  is  nothing  therein  to  indicate  by  whom 
was  rendered  the  decision  sought  to  be  reviewed,  a  judgment  of  the  judge  oi 
the  superior  court  refusing  to  sanction  the  same  will  be  alBrmed. 

Judgment  affirmed.     All  the  Justices  concurring. 

Submitted  January  22,  —  Decided  February  3, 1902. 

Petition  for  certiorari.     Before  Judge  Hart.     Pujtnam  superior 
court.     December  15,  1901. 


W.  T.  Davidson^  for  plaintiff  in  error. 
W,  F,  Jenkins,  Jr.,  contra. 


BoBERTS  V,  The  State. 

Simmons,  C.  J.  The  evidence  was  entirely  circumstantial,  failed  sufficiently  to 
show  that  the  cotton  found  in  the  possession  of  the  accused  was  that  alleged 
to  have  been  stolen,  was  not  inconsistent  with  the  innocence  of  the  accused, 
and  was  insufficient  to  exclude  every  reasonable  hypothesis  other  than  that  of 
his  guilt.  Therefore  the  verdict  was  contrary  to  law,  and  the  judge  erred  in 
refusing  to  set  it  aside.     Judgment  reversed.    All  the  Justices  concurring. 

Submitted  January  22,  —  Decided  February  8, 1902. 

Indictment  for  larceny.     Before  Judge  Reagan.     Pike  superior 
court.     December  17,  1901. 

B.  T,  Daniel  and  A,  B,  Pope,  for  plaintiff  in  error. 
0.  H,  B,  Bloodtoorth,  solicitor-general,  contra. 


MONFORD  V.  THE  STATE. 

A  writ  of  error  does  not  lie  to  the  Supreme  Court  from  a  **  city  court,"  when 
the  act  for  the  establishnient  of  the  same,  approved  Nov.  22,  1900,  does  not 
provide  for  jury  trials  by  a  full  panel  of  twelve  jurors. 

Submitted  October  23, 1901.  —  Decided  February  4, 1902. 

Motion  to  dismiss  the  writ  of  error. 

J.  B,  Williams,  for  plaintiff  in  error. 
F.  A,  Hooper,  solicitor-general,  contra. 
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Fish,  J.  C.  C-  Monford  was  tried  and  found  guilty  by  a  jury, 
in  the  city  court  of  Americus,  of  violating  the  general  local  option 
liquor  law.  He  made  a  motion  for  a  new  trial,  which  being  over- 
ruled, he  sued  out  a  bill  of  exceptions  and  brought  the  case  to  this 
court.  Upon  the  call  of  the  case  here  the  defendant  in  error  moved 
to  dismiss  the  writ  of  error,  upon  the  ground  that  the  Supreme  Court 
has  no  jurisdiction  to  entertain  such  writ  from  the  city  court  of 
Americus,  for  the  reason  that  the  act  creating  such  city  court  pro- 
vides that  only  six  jurors  shall  constitute  a  trial  jury  therein,  whereas 
the  constitution  requires  that  there  shall  be  a  trial  jury  of  twelve 
jurors  in  the  dty  courts  authorized  to  grant  new  trials  and  from 
which  writs  of  error  lie  to  the  Supreme  Court.  In  our  opinion  this 
motion  should  be  sustained.  The  only  city  courts  from  which  writs 
of  error  lie  to  the  Supreme  Court  are  the  city  courts  of  Atlanta  and 
Savannah,  and  such  other  like  courts  as  have  been  established  in 
other  cities  since  the  ratification  of  the  present  constitution  (Con- 
stitution, art.  6,  sec.  4,  par.  5);  and  no  other  "city  courts"  are  au- 
thorized to  grant  new  trials.  Constitution,  art.  6,  sec.  4,  par.  6 ; 
Stewart  v.  State,  98  Ga.  202.  The  constitution  requires  that  there 
shall  be  a  trial  or  traverse  jury  in  the  city  courts,  consisting  of  twelve 
jurors.  This  is  the  clear  meaning  of  paragraph  1  of  section  18  of 
article  6.  It  reads  as  follows:  "  The  right  of  trial  by  jury,  except 
where  it  is  otherwise  provided  in  this  constitution,  shall  remain  in- 
violate, but  the  General  Assembly  may  prescribe  any  number,  not 
less  than  five,  to  constitute  a  trial  or  traverse  jury  in  courts  other 
than  the  superior  or  city  courts."  By  the  phrase,  "trial  by  jury,'* 
undoubtedly  reference  was  had  to  a  jury  of  twelve,  and  there  could 
not,  under  this  paragraph,  be  a  less  number  in  dty  courts.  And 
the  "  city  courts  "  here  indicated  are  such  alone  as  have  power  to 
grjmt  new  trials  and  from  which  writs  of  error  lie  to  this  court. 
See  Wells  w.  Newton,  101  Ga,  141.  It  follows,  therefore,  that  a 
dty  court  which,  under  the  act  creating  it,  is  provided  with  a  trial 
jury  composed  of  less  than  twelve  jurors  is  not  the  kind  of  dty 
court  which,  under  the  constitution,  can  grant  new  trials  and  from 
which  writs  of  error  lie  to  the  Supreme  Court.  The  act  establish- 
ing the  city  court  of  Americus  (Acts  1900,  p.  93),  provides  for  a 
trial  jury  of  only  six  jurors,  and  consequently  no  writ  of  error  lies 
from  that  court  to  this  court.  As  a  necessary  result,  the  present 
writ  of  error  miist  be  dismissed. 

M 
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The  rulings  in  Krueland  v.  State,  62  Ga.  395,  and  Dovming  v. 
State,  66  Ga.  110  and  160,  are,  upon  a  review  thereof,  overruled, 
in  so  far  as  they  are  in  conflict  with  the  decision  now  rendered. 
In  the  Kneeland  case  it  was  laid  down,  that  the  constitutional  pro- 
vision prohibiting  a  jury  of  less  than  twelve  in  the  city  courts  of 
this  State  was  not  "intended  to  operate  upon  the  then  existing  ma- 
chinery of  the  city  courts  until  some  other  machinery  be  provided 
by  law."  In  this  connection,  Mr.  Justice  Jackson  said :  "  We  do 
not  indeed  think  that  the  constitution  of  1877  was  intended  to  up- 
set cmd  annul  the  law  of  practice  in  the  city  courts  until  some 
other  law  was  passed  to  take  its  place."  "  The  true  intent  and 
spirit  thereof  was  that  the  General  Assembly  should  provide  for 
juries  of  twelve  men,  and  until  that  was  done  the  old  machinery 
should  work  on."  See  page  398.  The  language  quoted  neces- 
sarily embraces  an  admission  that -the  "machinery"  of  the  court 
provided  for  by  the  act  creating  the  city  court  of  Atlanta  was  in- 
consistent with  the  constitutional  requirement  with  respect  to  juries 
in  city  courts,  in  that  it  contemplated  trials  by  juries  composed  of 
less  than  twelve.  This  being  so,  how  could  the  system  of  trying 
cases  by  juries  of  five  members  be  constitutional  for  a  single  day  ? 
If  it  was  to  become  unconstitutional  as  soon  as  "  the  General  As- 
sembly should  provide  for  juries  of  twelve  men,"  what  prevented 
its  being  so  immediately  upon  the  ratification  of  the  constitution  ? 
In  other  words,  how  could  a  system  in  direct  conflict  with  the  fun- 
damental law  constitutionally  "  work  on  "  till  superseded  by  another 
which  was  constitutional?  With  all  respect  to  the  memory  of  the 
eminent  jurist,  his  reasoning  is  plainly  argumentum  ab  inconveni- 
enti,  and,  in  our  judgment,  manifestly  unsound.  Nevertheless,  in 
Dovming' 8  case,  66  Ga,  110,  the  court  held  that  "A  jury  of  five 
in  the  city  court  of  Atlanta  is  authorized  by  the  statute,  and  not 
prohibited  by  the  constitution,"  and,  in  this  connection,  with  evi- 
dent reference  to  paragraph  4  of  section  12  of  the  constitution, 
laid  down  the  proposition  that  "  Local  statutes,  prior  to  the  consti- 
tution, not  inconsistent  with  its  provisions,  are  continued  in  force." 
The  difl&culty  was  that  the  statute  here  referred  to,  viz.  that  cre- 
ating the  city  court  of  Atlanta,  was,  as  shown  above,  inconsistent 
with  the  fundamental  law,  in  so  far  as  it  provided  for  juries  of  five. 
We  do  not  mean  to  say  that  the  General  Assembly  could  not,  after 
the  present  constitution  took  efi'ect,  create  a  court  with  a  trial  jury 
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of  five  and  call  it  a  "  city  court,"  but  it  would  not  be  a  city  court 
with  the  power  to  grant  new  trials,  nor  one  whose  judgments  were 
directly  reviewable  by  the  Supreme  Court.  In  other  words,  it 
would  not  be  what  is  termed  a  "  constitutional  city  court."  This 
being  so,  and  it  being  the  manifest  design  of  the  constitutional  con- 
vention that  the  city  court  of  Atlanta  should  be  a  court  of  the 
class  indicated  by  the  words  just  quoted,  because  it  is  expressly 
named  as  one  of  the  courts  from  which  a  writ  of  error  would  lie  to 
the  Supreme  Court,  the  mandatory  requirement  that  all  such  city 
courts  should  have  trial  juries  of  twelve  had  the  effect  of  immedi- 
ately repealing  and  annulling  so  much  of  the  previously  existing 
Atlanta  city -court  act  as  authorized  trials  by  juries  of  five ;  and  it 
is  not  now  essential  to  inquire  whether  under  any  other  provision 
of  that  act  a  trial  jury  of  twelve  could  be  lawfully  empaneled  in 
that  court. 

Writ  of  error  dismissed.     All  (he  Justices  concurring. 


Walters  v.  The  State. 

Liwis,  J.     Under  the  ruling  this  day  announced  in  the  case  of  Monford  v.  Stale^ 
ante,  this  court  has  no  jurisdiction  of  the  writ  of  error  in  the  present  case. 
Writ  of  error  dismissed.    All  the  Justices  concurring. 

Sabmitted  November  19, 1901.— Decided  February  4, 1902. 

Motion  to  dismiss  the  writ  of  error. 

Blalock  ik  Cobb,  for  plaintiff  in  error. 

F.  A.  Hooper,  solicitor-general,  and  J.  A.  Ansley,  contra. 


Cobb  et  al.  v.  Van  Winkle  Gin  and  Machine  Works. 

Little,  J.    This  case  is  controlled  by  the  decision  this  day  rendered  in  the 

case  of  MoTtford  v.  State,  ante. 

Writ  of  error  dismissed.    All  the  Justices  concurring,  except  Cobb,  J.,di8qual- 
pied. 

Argued  January  3,  ~  Decided  February  4,  1902. 

Motion  to  dismiss  the  writ  of  error. 

J.  B.  Hudson  and  James  Taylor,  for  plaintiffs  in  error. 
W.  F.  Clarke  and  F.  A,  Hooper,  contra. 
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DuGGS  V.  Prather. 

Fish,  J.  The  writ  of  error  in  thia  case  being  from  the  city  court  of  Americas^ 
it  is,  under  the  decision  in  Monford  v.  StaJtt^  this  day  rendered,  dismiased  for 
want  of  jurisdiction  in  this  court  to  entertain  it. 

Writ  of  error  dismissed.    All  the  Justices  conewrring. 

Argued  January  3,  —  Decided  February  4, 1902. 

Motion  to  dismiss  the  writ  of  error. 

J.  R,  Williams^  for  plaintiff  in  error. 

J,  N.  Scarborough  and  Shipp  &  Sheppard,  contra. 


Daniel  v.  Scarborough. 

Lumpkin,  P.  J.  Under  the  ruling  announced  by  this  court  in  the  case  MonforS 
V.  State^  this  day  decided,  the  Supreme  Court  has  no  jurisdiction  of  a  writ  of 
error  from  the  city  court  of  Americus,  as  constituted  on  the  11th  day  of  July» 
1901.  Writ  of  error  dismissed.    All  the  Justice  concurring. 

Argued  January  8,  ~  Deolded  February  4, 1902. 

Motion  to  dismiss  the  writ  of  error. 

J.  R.  WUliamSy  for  plaintiff  in  error.     Blalock  &  Cohb^  contra. 


Mason  v.  The  State. 


Lbwis,  J.    No  error  of  law  was  complained  of.    The  eyidence  warranted  the 
verdict,  and  the  court  below  did  not  err  in  refusing  to  grant  a  new  trial. 
Judgment  affirmed.    All  the  Justices  concurring. 

Submitted  January  22,  —  Decided  February  4,  1902. 

Indictment  for  misdemeanor.     Before  Judge  Evans.     Washing* 
ton  superior  court.     October  5,  1901. 

J.  A.  Robsoriy  for  plaintiff  in  error. 

£.  T.  Rawlings,  soltcttor-general,  contra. 
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Ransom  v.  The  State. 

SiiOfOVB,  C.  J.    No  error  of  law  was  complained  of,  and  the  evidence  warranted 
the  Yerdict.  Judgmertt  afflrmed.    All  the  Justices  concurring. 

Submitted  January  22,  —  Decided  February  4, 1902. 

Indictment  for  burglary.     Before  Judge  Evans.     Washington 
superior  court.     October  5,  1901. 

J.  A.  Sobson,  for  plaintiflf  in  error. 

B.  T.  Bawlings,  solicitor-general,  contra. 


DANIEL  V.  THE  STATE.  JJft-«^| 

1.  The  incorporation  into  the  Code  of  1806  of  the  provisionfl  of  an  act  passed     ^Otf*2  l 
preyiously  to  that  time  cures  any  defect  which  may  have  existed  in  the  orig-     ^^^ 
inal  act  by  reason  of  its  containing  matter  different  from  that  expressed  in 

its  title,  or  attempting  to  amend  a  section  of  the  code  by  mere  reference  to 
its  number. 

2.  In  an  accusation  for  escape,  based  upon  the  Penal  Code,  |  814,  where  the 
court  under  whose  sentence  the  accused  was  confined  at  the  time  of  the  al- 
leged escape  was  established  in  pursuance  of  a  public  act  of  the  General  As- 
sembly, it  was  not  necessary  to  allege  where  such  court  was  located  or  that  it 
had  jurisdiction  to  try  the  accused  for  the  offense  of  which  he  was  convicted ; 
these  facts  appearing  from  the  act  itself,  the  material  portions  of  which  are 
to  be  read  into  the  accusation. 

3.  The  allegation,  in  an  accusation  for  escape,  that  the  accused  *'  unlawfully  ^* 
escaped  from  a  named  chain-gang,  dispenses  with  the  necessity  of  the  further 
allegation  that  the  chain-gang  in  question  was  a  lawful  place  of  confinement 

4.  A  clerical  error  in  a  certified  copy  of  a  court  paper  will  not  render  the  paper 
inadmissible  in  evidence,  where  it  clearly  appears  from  the  context  what  the 
true  purport  of  the  document  was. 

5.  A  certified  copy  is  primary  evidence  of  the  contents  of  any  book  or  paper 
which  is  required  by  law  to  be  kept  in  the  office  of  its  custodian. 

6.  A  chain-gang  controlled  and  managed  by  private  persons,  and  over  which  the 
only  act  of  authority  exercised  by  the  county  authorities  is  the  appointment 
of  guards  who  are  in  the  pay  of  such  persons,  is  not  a  legal  place  of  confine- 
ment, and  one  escaping  therefrom  can  not  be  convicted  under  the  Penal  Code, 
§314. 

Argned  December  16, 1901.  —  Decided  February  4, 1902. 

Accusation  of  escape.     Before  Judge  ProflStt.      City  court  of 
Elberton.     November  22,  1901. 

Z.  B,  RogerSy  for  plaintiflf  in  error. 
T.  J,  Brown,  solicitor,  contra. 
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Lewis,  J.  The  accused  was  tried  in  the  city  court  of  Elberton, 
upon  an  accusation  based  upon  the  Penal  Code,  §  314.  The  accu- 
sation, other  than  its  merely  formal  parts,  was  in  the  following 
language :  "  For  that  the  said  Will  Daniel  did,  in  said  [Elbert] 
county,  on  the  17th  day  of  May,  1901,  with  force  and  arms,  he, 
the  said  Will  Daniel,  having  previously  been  convicted  in  the  city 
court  of  Jeflferson  of  the  offense  of  simple  larceny,  the  same  being 
an  offense  below  the  grade  of  felony,  and  having  on  23rd  day  of 
October,  1900,  been  by  said  court  sentenced  to  pay  a  fine  of  25 
dollars  and  costs,  or  in  default  thereof  to  work  in  a  chain-gang  12 
months,  and  having  been  confined  in  the  chain-gang  of  Elbert 
county  to  work  out  said  sentence,  unlawfully  escape  from  the  chain- 
gang  of  Elbert  county,  and  was  thereafter  retaken;  said  escape  be- 
ing then  and  there  contrary  to  the  laws  of  said  State,"  etc.  .  The 
accused  demurred  to  the  accusation,  on  the  grounds,  (1)  that  the 
act  under  which  the  accusation  was  sworn  out,  as  amended  in  Acts 
of  1884-85,  p.  52,  is  unconstitutional,  because  the  amendatory  act 
seeks  to  amend  an  act  of  the  legislature  by  mere  reference  to  the 
code  section,  without  describing  the  act  to  be  amended  or  giving 
the  proposed  alteration ;  (2)  that  the  act  i&  unconstitutional,  because 
matter  is  contained  in  its  body  different  from  that  expressed  in  its 
title ;  (3)  that  the  original  act  under  which  the  accusation  was  sued 
out  requires  an  indictment  for  every  case  of  escape,  and  the  accu- 
sation against  the  accused  is  therefore  illegal ;  (4)  that  the  accu- 
sation failed  to  allege  that  the  city  court  of  Jefferson  had  jurisdic- 
tion, or  was  a  proper  tribunal  to  try  the  accused  for  the  offense  of 
simple  larceny,  and  further  failed  to  allege  where  the  city  court  of 
Jefferson  was  located;  (5)  that  the  accusation  failed  to  allege  that 
the  chain-gang  in  which  the  accused  was  confined  was  a  legal  place 
of  confinement ;  (6)  that  the  accusation  failed  to  allege  that  the  ac^ 
cused  was  legally  sentenced  to  serve  in  a  chain-gang,  and  the  words 
of  the  accusation  relative  thereto  do  not  set  out  a  legal  sentence; 
(7)  that  the  city  court  of  Elberton  has  no  authority  to  try  crim- 
inal cases  of  any  kind,  because  the  act  creating  the  court  failed  to 
provide  for  an  accusation  therein  to  be  based  on  aflBdavit;  and  (8) 
that  section  26  of  the  act  of  1896  (Acts  1896,  p.  293),  establishing 
the  city  court  of  Elberton,  is  unconstitutional  in  that  it  does  not 
give  defendants  in  criminal  cases  due  process  of  law.  The  demur- 
rer was  overruled ;  the  case  went  to  trial,  and  the  accused  was  con- 
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victed.     He  made  a  motion  for  a  Dew  trial,  which  was  overruled, 
and  he  excepted. 

1.  It  is  a  sufficient  answer  to  those  grounds  of  the  demurrer 
which  complain  that  the  act  under  which  the  accusation  was  sworn 
out  is  unconstitutional,  that  whatever  defects  may  have  existed  in 
the  act  as  originally  passed  were  cured  by  the  incorporation  of  the 
provisions  of  the  act  into  the  Ck>de  of  1895,  and  the  adoption  of  that 
code  by  the  General  Assembly.     See  Parks  v.  State^  110  Ga,  760. 

2.  The  city  court  of  Jefferson  was  established  by  a  public  act  of 
the  Greneral  Assembly.  Acts  1897,  p.  485.  The  provisions  of 
that  act,  so  far  as  material,  are  to  be  read  into  the  accusation,  and 
it  was  therefore  imnecessary  to  allege  therein  where  the  city  court  of 
Jefferson  was  located,  or  that  it  was  a  proper  tribunal  to  try  the 
accused  for  the  offense  of  larceny. 

3.  In  an  indictment  or  accusation  for  escape,  it  is  usually  held 
to  be  necessary  to  allege  that  the  place  from  which  the  accused  is 
charged  with  escaping  was  a  lawful  place  of  confinement  2  Bish. 
New  Crim.  Proc.  §  943;  State  v,  Hollon,  22  Kas.  580.  But  the 
only  purpose  that  such  an  allegation  can  serve  is,  as  is  stated  by 
Mr.  Bishop,  that  the  indictment  or  accusation  may  on  its  face  show 
the  escaping  or  breaking  away  to  be  a  crime.  The  accusation  in 
the  present  case  charges  that  the  accused  did  "  unlawfully  escape 
from  the  chain-gang  of  Elbert  county."  It  would  be  manifestly 
impossible  for  the  accused  to  "  unlawfully "  escape  from  a  place 
which  was  not  a  lawful  place  of  confinement.  The  use  of  the  word 
**  unlawfully  "  in  the  manner  in  which  it  is  used  here  plainly  puts 
the  accused  on  notice  that  he  is  charged  with  a  crime,  and  dispenses 
with  the  necessity  of  alleging  that  the  place  from  which  he  escaped 
was  a  lawful  place  of  confinement. 

4.  The  State  offered  in  evidence  what  purported  to  be  a  certified 
copy  of  the  sentence  of  the  city  court  of  Jefferson,  imder  which  the 
accused  was  originally  confined.  The  caption  of  this  paper  was  as 
follows : "  Georgia,  Jackson  county.  In  the  city  court  of  said  county 
State  of  Georgia  versus  Will  Daniel.  Accusation  for  larceny,  and 
plea  of  guilty."  The  sentence  was  signed :  "  W.  W.  Stark,  Judge 
City  CJourt  Jefferson."  Indorsed  on  the  paper  was  the  certificate 
of  the  clerk  of  the  city  court  of  Jefferson,  that  "the  within  sentence 
is  a  true  extract  from  the  minutes  of  the  city  court  of  Jefferson, 
October  adjourned  term,  1900,  in  the  above-stated  case."     The  cer- 
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tificate  is  signed :  "  J.  L.  Williams,  C.  C.  C.  J."  Objection  was  made 
to  the  introduction  of  this  paper,  on  the  ground  that  it  appeared  to 
be  a  sentence  from  the  city  court  of  Jackson  county,  and  not  from 
the  dty  court  of  Jefferson,  and  that  the  certificate  of  one  purport- 
ing to  be  the  clerk  of  the  city  court  of  Jefferson  did  not  cure  the 
defect ;  that  the  paper  was  too  much  of  a  mixture  to  be  binding  on 
a  defendant  in  a  criminal  proceeding;  and  that  it  did  not  appear 
from  the  sentence  to  whom  the  accused  was  to  be  turned  over,  a 
blank  space  having  been  left  for  that  purpose.  The  court  below 
overruled  these  objections  and  admitted  the  paper  in  evidence ;  upon 
which  error  is  assigned.  It  is  to  be  observed  that  no  attack  is  made 
on  the  validity  of  the  sentence  in  question,  objection  being  made 
to  its  admissibility  in  evidence  merely  on  the  ground  of  a  variance 
between  the  caption  and  the  body  of  the  sentence.  The  paper  was 
signed  by  the  judge  of  the  city  court  of  Jefferson  in  Ms  official  ca- 
pacity, and  was  certified  by  the  clerk  of  that  court  to  be  a  true 
copy  from  the  minutes  of  the  dty  court  of  Jefferson.  The  words, 
''  In  the  dty  court  of  said  county,"  appearing  in  the  caption,  were 
plainly  the  result  of  a  clerical  error,  dther  in  making  out  the  orig- 
inal sentence  or  in  transcribing  it  from  the  minutes  of  the  court. 
Such  a  case  comes  clearly  within,  the  principle  laid  down  in  Mayor 
V.  Johnson,  84  Oa.  279,  and  Head  v.  Woods,  92  Oa.  548  (2).  The 
admission  in  evidence  of  the  certified  copy  of  the  sentence  was 
therefore  not  error. 

5.  The  court,  over  the  objection  of  the  accused,  admitted  in  evi- 
dence the  original  minute-book  of  the  board  of  commissioners  of 
roads  and  revenues  of  Elbert  county,  showing  that  the  board  bad 
established  a  county  chain-gang  for  the  purpose  of  working  the  pub- 
lic roads  of  the  county,  the  objection  being  that  the  original  min- 
utes were  not  the  best  evidence  of  what  they  attempted  to  estab- 
lish, and  that  the  minutes  were  not  of  themselves  suffident  to 
establish  a  chain-gang.  While  it  was  permissible  to  show  from  the 
records  of  the  county  commissioners  that  a  chain-gang  had  been 
established  for  the  county,  the  objection  that  the  original  minutes 
were  ngt  the  best  evidence  was  well  taken.  The  law  specifically 
defines  the  method  to  be  pursued  in  proving  the  contents  of  records 
of  this  character,  and  prescribes  that  as  to  all  records  required  by 
law  to  remain  in  the  office  of  their  custodian  certified  copies  shall 
be  primary  evidence.  Civil  Code,  §§  5211,  5212.  See  Cramer  v. 
Truitt,  11^  Oa,  967,  and  cases  cited. 
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6.  It  appears  from  the  evidence  that  the  accused,  after  his  cod- 
viction  of  the  offense  of  larceny  in  the  city  court  of  Jeflferson,  was 
hired  by  the  county  authorities  of  Jackson  to  the  board  of  com- 
missioners of  roads  and  revenues  of  Elbert  county,  and  that  the 
Elbert  county  authorities  in  turn  hired  him,  with  other  misde- 
meanor convicts,  to  Swift  Brothers,  a  firm  doing  business  in  Elbert 
county.  Swift  Brothers  were  private  parties.  They  made  a  bond, 
with  sureties,  "to  hold  the  county  of  Elbert  blameless  and  free  from 
damage  and  cost  and  expense  for  the  management,  control,  and  de- 
tention "  of  the  convicts  hired  to  them.  The  oflScers  of  the  camp, 
while  appointed  by  the  county,  were  paid  by  Swift  Brothers.  The 
convicts  were  worked  on  a  farm.  Beyond  the  appointment  of 
guards  and  bosses,  who,  as  before  stated,  were  paid  by  Swift  Broth- 
ers, the  county  authorities  had  no  control  whatever  over  the  con- 
victs. All  this  is  uncontroverted.  We  are  constrained  to  hold 
that  under  the  law  of  tUs  State  the  accused  was  not,  at  the  time 
of  his  escape,  in  a  lawful  place  of  confinement,  and  can  not  be  pun- 
ished for  escaping  therefrom,  under  the  provisions  of  the  Penal 
Code,  §  314.  The  law  r^ulating  the  punishment  of  misdemeanor 
convicts  (Penal  Code,  §1039)  expressly  provides  "that  nothing 
herein  contained  shall  authorize  the  giving  the  control  of  convicts 
to  private  persons,  or  their  employment  by  the  county  authorities 
in  such  mechanical  pursuits  as  will  bring  the  products  of  their 
labor  into  competition  with  the  products  of  free  labor."  It  would 
be  absurd  to  hold  that  the  mere  appointment  by  the  county  of 
guards,  without  more,  is  such  an  assertion  of  control,  management, 
and  authority  by  it  as  to  save  the  hiring  of  its  misdemeanor  con- 
victs to  private  persons  from  repugnance  to  the  proviso  quoted, 
"That  convicts  can  not  be  worked  in  chain-gangs  controlled  by 
private  individuals  is  the  well-settled  law  of  this  State."  Russell 
V.  Tatum,  104  Ga.  333,  and  cases  cited.  It  follows  from  what 
has  been  said  that  the  conviction  of  the  accused  for  the  offense  of 
escape  was  unwarranted  by  the  law  and  the  evidence,  and  should 
have  been  set  aside  on  motion  for  a  new  trial. 

Judgment  reversed.     All  the  Justices  concurring. 
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Jones  v.  The  State. 

Lewis,  J.    This  case  is  coDtrolled  by  the  decision  this  day  rendered  in  the  case 
of  Daniel  v.  State,  114  Oa.  533. 

Judgment  reversed.    All  the  Justices  concurring. 

Argued  December  16, 1901.  —  Decided  February  4,  1902. 

Accusation  of  escape.     Before  Judge  ProflBtt.     City  court  of 
Elberton.     November  22,  1901. 

Z,  B,  Rogers,  for  plaintiff  in  error. 
T,  J.  Brovm,  solicitor,  contra. 


HiGGiNS  V,  The  State. 

Lumpkin,  P.  J.  The  evidence,  though  entirely  circumstantial,  was  sufficient  to 
show  beyond  a  reasonable  doubt  and  to  the  exclusion  of  every  other  rational 
hypothesis  that  the  accused  committed  the  crime  with  which  he  was  chaiged. 
lliiB  being  so,  and  there  being  no  complaint  that  any  error  of  law  was  com- 
mitted at  the  trial,  this  court  will  not  interfere  with  the  judgment  denying  a 
new  trial.  Judgment  affirmed.    AUthe  Justices  concurring. 

Submitted  January  2Q,— Decided  February  4,  1902. 

Indictment  for  larceny.     Before  Judge  Henry.     Floyd  superior 
court.     December  6, 1901. 

H.  F.  Sharp  and  Denny  &  Harris,  for  plaintifif  in  error. 
Moses  Wright,  solicitor-general,  contra. 


STRIPLING  V.  THE  STATE    . 

1.  On  the  trial  of  one  charged  with  carrying  a  concealed  weapon  it  was  error  to 
instruct  the  jury  as  follows :  '*  I  chaige  you,  gentlemen  of  the  jury,  that  a 
pistol  must  be  carried  in  such  an  open  manner  and  so  fully  exposed  to  view 
that  a  person  meeting  the  one  with  the  weapon  would  readily  see  and  know 
that  he  had  a  pistol  about  his  person.'^ 

(a)  One  meeting  another  may  not  see  a  pistol  which  the  other  carries,  although 
fully  exposed  to  view  in  the  manner  in  which  it  is  carried. 

(b)  It  is  the  manner  in  which  the  weapon  is  carried,  and  not  the  fact  that  one 
meeting  him  does  not  see  it,  which  determines  the  guilt  of  the  accused. 

2.  The  evidence  of  a  witness  that  the  defendant  had  a  pistol  in  his  pocket,  that 
he  did  not  see  it,  but  saw  the  shape  of  it,  is  not  sufficient  to  authorize  a  con- 
viction. 
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3.  Nor,  in  such  a  trial,  can  a  conviction  be  lawfully  had  upon  the  evidence  of 
witnesses  who  testify  in  effect  that  they  saw  in  the  pocket  of  the  accused 
enough  of  the  weapon  exposed  to  enable  them  to  perceive  that  it  was  a  pis- 
tol. 

Argued  January  20,  —  Decided  February  4, 1902. 

Indictment  for  carrying  concealed  weapon.     Before  Judge  Fel- 
ton.    Houston  superior  court.     November  29, 1901. 

C  E,  Bmnson,  for  plaintiff  in  error. 
William  Brunsorty  solicitor-general,  contra. 

Little,  J.  Stripling  was  indicted  for  the  offense  of  carrying 
about  his  person  a  pistol  concealed  and  not  fully  exposed  to  view. 
One  witness  testified  that  he  had  seen  the  defendant  on  a  named  day 
and  at  a  certain  place  with  a  pistol  in  his  right  hip-pocket.  Defend- 
ant had  on  his  coat  and  he  did  not  see  him  draw  the  pistol  out — 
in  fact  he  did  not  see  the  pistol  at  all,  but  he  knew  it  was  a  pistol 
because  he  saw  the  shape  of  it.  Witness  further  testified  that  the 
state  of  his  feelings  towards  the  defendant  was  not  friendly.  An- 
other witness  testified  that  on  a  particular  day  in  April  and  May, 
1901,  at  a  particular  place,  he  saw  defendant  with  a  pistol  in  his 
hip-pocket.  Once  he  Was  in  a  road-cart,  and  on  another  occasion 
was  standing.  Defendant's  coat  was  off  both  times,  and  witness 
could  see  that  he  had  a  pistol ;  a  part  of  the  handle  was  exposed 
and  could  be  seen  when  one  walked  behind  the  defendant.  Still 
another  witness  testified  that  he  had,  several  times  within  the  last 
two  years,  seen  defendant  with  a  pistol  in  his  hip-pocket;  that  on 
these  occasions  there  was  only  a  small  portion  of  the  handle  exposed. 
The  defendant  was  convicted,  and  moved  for  a  new  triaL  Besides 
the  grounds  that  the  verdict  was  contrary  to  law  and  without  evi- 
dence to  support  it,  he  complained  of  the  following  charge  given  by 
the  court  to  the  jury  on  the  trial:  "I  charge  you,  gentlemen  of  the 
jury,  that  a  pistol  must  be  carried  in  such  an  open  manner  and  so 
fully  exposed  to  view  that  a  person  meeting  the  one  with  the  weapon 
would  readily  see  and  know  that  he  had  a  pistol  about  his  person." 
We  think  this  charge  was  error.  Webster  defines  "  meet"  to  mejin 
"to  come  upon  or  against,  front  to  front,  as  distinguished  from  con- 
tact by  following  and  overtaking,"  and  we  think  this  the  ordinary 
and  popular  meaning  of  the  word.  We  are  confident  that  the  trial 
judge  did  not,  in  using  the  word  "meeting"  in  the  above  extract, 
mean  that  it  should  be  accepted  by  the  jury  in  the  sense  of  the 
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above  definition,  but  that  what  be  did  mean  was  ''coming  in  con- 
tact." The  word  "  meeting  "  frequently  conveys  the  particular  idea 
above  indicated — that  of  coming  together  from  opposite  directions, 
and  when  so  taken  the  charge  would  be  erroneous.  We  can  not 
approve  it,  notwithstanding  the  offense  with  which  this  man  was 
charged  is  one  which  the  courts  should  use  every  Intimate  eflfort 
to  suppress.  In  the  case  of  Stockdale  v.  State,  32  Ga.  225,  it  was 
ruled  by  this  court  that  if  one  in  having  and  carrying  about  his  per- 
son any  of  the  weapons  designated  as  deadly  weapons  shall  have  and 
carry  it  in  such  an  open  manner  that  those  with  whom  he  may 
come  in  contact  can  see  and  know  it  is  a  pistol  or  other  weapon, 
he  will  not  be  guilty  of  a  violation  of  the  law,  although  some  part 
of  the  weapon  may  be  concealed  from  view.  Evidently  if  a  man 
had  a  pistol  fastened  to  a  belt  and  it  was  fully  exposed  at  his  back, 
he  could  not  be  l^ally  convicted  on  the  testimony  of  one  who  came 
in  front  of  him  and  did  not  see  the  pistol.  The  law  on  this  par- 
ticular question  was,  as  we  think,  announced  by  Judge  Lyon  in  de- 
livering the  opinion  in  the  above-cited  case ;  that  is,  the  l^islature 
intended  to  compel  persons  who  carried  such  weapons  to  so  wear 
them  about  their  persons  that  others  who  came  in  contact  with 
them  might  see  that  they  were  armed  and  dangerous  persons,  who 
were  to  be  avoided  in  consequence.  If  one  carries  a  weapon  of  the 
prohibited  class  so  that  it  is  fully  exposed  to  view  on  one  side,  it  is 
fully  exposed  in  the  sense  of  the  statute,  although  one  standing  or 
approaching  on  the  opposite  side  could  not  see  it.  In  the  case  of 
KUUtt  V.  State,  32  Qa.  292,  this  court  said  that  the  following  charge 
in  relation  to  the  carrying  of  these  weapons  would  have  been  cor- 
rect :  "  That  if  the  defendant  carried  the  pistol  so  exposed  to  view 
that  it  could  readily  be  seen  and  recognized  as  a  pistol  by  one  hav- 
ing his  person  in  view,  he  carried  it,  in  l^al  contemplation,  in  an 
open  manner,  and  fully  exposed  to  view."  Evidently  the  meaning 
intended  to  be  expressed,  when  the  view  of  the  person  was  referred 
to,  was  that  this  view  should  be  either  of  the  whole  person  or  of 
that  portion  where  the  pistol  was  carried.  If  we  are  right  in  these 
views,  it  follows  that  the  charge  complained  of  was  wrong. 

Again,  the  evidence  in  this  case,  when  critically  examined,  does 
not  authorize  a  conviction.  It  is  true  that  one  witness  said  that 
on  a  particular  day  defendant  had  a  pistol  in  his  hip-pocket.  He 
did  not  see  him  draw  it,  and  in  fact  did  not  see  the  pistol  at  all, 
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as  defendant  had  his  coat  on ;  but  he  says  he  knew  it  was  a  pistol 
because  he  saw  the  shape  of  it.  We  are  not  prepared  to  say  that 
it  can  not  be  established  alone  by  circumstantial  evidence  that  a 
man  carried  a  pistol  concealed  on  his  person ;  but  we  are  prepared 
to  say  that  when  a  witness  testifies  that  he  knows  a  man  has  a 
pistol  in  his  pocket  from  a  shape  which  is  defined  on  his  clothing, 
he  testifies  to  nothing  more  than  his  conclusions,  and  the  conclu- 
sions of  a  witness  are  not  evidence,  and  no  verdict  can  stand  which 
has  no  better  foundation.  Evidence  as  to  the  facts  on  which  the 
witness  bases  his  conclusions  can  properly  go  to  the  jury,  which 
may  include  the  fact  that  the  shape  of  the  object  which  the  accused 
had  in  his  pocket  was  that  of  a  pistol.  This  evidence,  with  other 
circumstances,  may  be  submitted  to  enable  the  jury  to  determine 
the  fact;  but,  in  the  absence  of  direct  evidence,  it  must  rest  with 
the  jury  to  say  whether  the  circumstances  are  sufficient  to  show 
that  the  accused  had  and  carried  about  his  person  a  pistol  fully  ex- 
posed to  view.  The  only  remaining  evidence  is  that  of  two  other 
witnesses  who  testified  that  defendant  had  a  pistol  in  his  right  hip 
pocket  at  particular  times,  in  the  county  where  he  was  tried.  But 
their  testimony  shows  that  the  pistol  was  not  concealed,  because 
the  witnesses  testified  that  they  saw  a  sufficient  part  of  the  object 
to  recognize  it  as  a  pistol.  If  they  did,  it  was  not  concetded  in 
contemplation  of  the  law.  We  therefore  think  that  the  trial  judge 
ought  to  have  granted  a  new  trial  in  this  case,  both  for  the  error 
in  the  charge  pointed  out  above,  and  also  because  the  evidence  was 
not  sufficient  to  show  that  the  defendant  was  guilty  beyond  a  rea- 
sonable doubt. 

Jvdgment  reversed.     All  the  Justices  concurring. 


ROBERTS  V,  THE  STATE. 

lieither  the  act  of  October  2,  1879,  fixing  '^  the  amount  of  license  for  selling  or 
Tending  Bpirituons,  intoxicating,  or  malt  liquors/'  in  Coffee  and  other  coun- 
ties therein  named  (Acts  1878-9,  p.  388),  nor  the  amendment  thereto  of  Au- 
gust 18,  1881,  applicable  to  that  county  (Acts  1880-1,  p.  594),  nor  the  amend- 
ment of  September  4,  1883,  applicable  to  the  county  of  Coffee  (Acts  1882-3, 
p.  567),  is  unconstitutional  as  being  special  legislation  in  a  case  provided  for 
by  the  general  domestic-wine  act  of  February  27,  1877  (Acts  1877,  p.  38), 
under  which  domestic  wines  can  be  sold  without  license,  in  quantities  not  less 
than  one  quart,  by  the  manufacturers  thereof;  as  the  several  local  acts  above 
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referred  to  apply  only  to  such  spirituous,  intoxicating,  or  malt  liquors  as  cmn 
not  be  lawfully  sold  without  license. 

Argued  January  20,  —  Decided  February  4, 1902. 

Indictment  for  selling  liquor.  Before  Judge  Candler.  Coffee 
superior  court.     October  18,  1901. 

Quincey  cfe  McDonald^  for  plaintiff  in  error.  John  W.  Bennett, 
solicitor-general,  Leon  A,  Wilson,  and  Toomer  Jc  Reynolds,  contra. 

Fish,  J.  The  writ  of  error  in  this  case  is  from  the  superior 
court  of  Coffee  county,  wherein  plaintiff  in  error  was  convicted  of 
the  offense  of  selling  spirituous  and  intoxicating  liquors  without 
license.  He  was  tried  upon  an  agreed  statement  of  facts,  set  out 
iu  the  record,  from  which  it  appears  that,  on  January  29, 1901,  L 
S.  Guthrie  paid  to  the  municipal  authorities  of  the  City  of  Doug- 
las, in  Coffee  county,  the  sum  of  one  thousand  dollars,  in  consid- 
eration of  which  such  authorities  issued  to  him  a  license  to  retail 
spirituous,  malt,  and  intoxicating  liquors  in  that  city ;  that  on  the 
same  day  he  paid  to  the  tax-collector  of  Coffee  county  two  hundred 
dollars  for  a  State  license  to  sell  such  liquors  in  that  county,  for 
the  fiscal  year  of  1901,  and,  on  the  same  day,  took  the  oath,  filed 
a  bond,  and  roistered,  in  terms  of  the  law,  as  a  retail  dealer  ui 
spirituous  and  malt  liquors;  that  since  January  29, 1901, and  prior 
to  the  finding  of  the  indictment  against  the  plaintiff  in  error,  he, 
while  in  the  employment  of  Guthrie,  as  clerk,  sold  for  Guthrie  spir- 
ituous and  intoxicating  liquors  in  the  city  of  Douglas ;  that  neither 
Guthrie  nor  the  plaintiff  in  error  had  ever  paid  to  the  coimty  of 
Coffee  the  license  fee  of  ten  thousand  dollars,  fixed  for  the  sale  of 
liquor  by  the  local  high-license  laws  of  that  county.  The  only  point 
made  in  the  brief  of  counsel  for  plaintiff  in  error  is  that  the  high- 
license  local  law  for  Coffee  county  is  unconstitutional,  upon  the 
ground  that  it  is  special  legislation  in  a  case  for  which  provision 
had  been  made  by  the  existing  general  domestic-wine  act  of  1877, 
and  that  as  the  local  law,  for  tMs  reason,  was  void,  the  municipal 
authorities  of  Douglas,  who  are  empowered  by  the  charter  of  the 
city  to  issue  licenses  for  the  sale  of  liquor  therein,  had  authority  to 
issue  the  license  imder  which  Guthrie  was  selling  liquor,  and  that 
as  the  plaintiff  in  error  sold  liquor  under  such  city  license,  as  Guth- 
rie's clerk,  he  was  not  guilty  of  the  offense  charged. 

We  do  not  think  the  point  well  taken.     It  is  a  uniform  rule,  in 
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the  construction  of  statutes,  that  the  judiciary  will  not  declare  an 
act  of  the  legislature  to  be  unconstitutional,  unless  the  conflict  be- 
tween the  statute  and  the  constitution  be  manifest  and  unmistak- 
able. It  is  not  at  all  manifest  and  unmistakable  that  the  local  acts 
fixing  a  high  license  for  the  sale  of  spirituous  and  intoxicating  liq- 
uors in  Coffee  county  are  special  legislation  in  a  case  for  which  provi- 
sion had  been  made  in  the  existing  general  domestic-wine  act  of  1877. 
This  general  act  (Acts  1877,  p.  33)  made  it  lawful  for  the  man- 
ufacturers of  domestic  wines,  made  in  this  State,  to  sell  them,  in 
quantities  not  less  than  one  quart,  anywhere  in  the  State  without 
license  ;  and  when  the  subsequent  local  laws  of  Coffee  county,  fix- 
ing a  high  license  for  the  sale  of  spirituous,  malt  or  intoxicating 
liquors  in  that  county  were  enacted  (Acts  1878-9,  p.  388;  Acts 
1880-1,  p.  594;  Acts  1882-3,  p.  567),  it  must  have  been  the  in- 
tention of  the  legislature  that,  under  such  local  laws,  the  license 
fee  therein  provided  for  should  be  paid  for  a  license  to  sell  such 
spirituous,  intoxicating,  and  malt  liquors  as  could  not  be  lawfully 
sold  without  a  license.  As  under  the  general  law  no  license  could 
be  required  for  the  manufacturers  of  domestic  wines,  made  in  this 
State,  to  sell  the  same,  in  quantities  not  less  than  one  quart,  any- 
where in  the  State,  the  high-license  local  laws  of  Coffee  county  had  no 
reference  whatever  to  such  sales  of  domestic  wine.  It  is  apparent 
from  what  we  have  said  that  the  facts  of  this  case  do  not  bring  it 
within  the  scope  of  the  decision  in  Papworth  v.  State,  103  Ga,  36, 
and  other  subsequent  cases  on  the  same  line,  wherein  it  was  held, 
by  a  majority  of  this  court,  that  the  domestic-wine  act  of  1877  is  a 
general  law,  and  domestic  wines  being  intoxicating  liquors,  a 
subsequent  act  which,  by  its  terms,  undertakes  to  prohibit  the 
sale  and  furnishing  of  all  spirituous,  malt,  and  intoxicating  liquors, 
within  the  limits  of  a  designated  county,  is  unconstitutional. 

Judgment  affirmed.      All  the  Justices  concurring. 


Thomas  v.  The  State. 

Little,  J.    No  evidence  appears  in  the  record  which  is  sufficient  to  establish 
a  legal  conclusion  that  the  plaintiff  in  error  was  guilty  of  the  offense  with 
which  he  was  charged.     Therefore  a  new  trial  should  have  been  granted. 
Judqpient  reversed.     AH  the  Justices  concurring. 

Submitted  Jannary  21,  —  Decided  February  4,  1902. 
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Indictment  for  fornication.     Before  Judge  Janes.      Haralson 
superior  court.     December  19,  1901. 

W,  R  Hutcheson  and  E,  S.  &  E,  Z>.  Griffith,  for  plaintiff  in  error. 
W.  T,  Itoberts,  solidtor-generaly  contra. 


MOBLEY  V,  THE  STATK 

When  a  master  entrusts  to  his  servant  a  bill  for  the  puxpoee  of  getting  the  same 
changed  and  bringing  back  the  change  to  the  former,  and  the  latter  fraadu- 
lently  appropriates  the  bill  to  his  own  use  and  does  not  return  either  it  or  the 
change,  he  is  guilty,  not  of  simple  larceny,  but  of  larceny  after  trust. 

Argued  January  21,—  Decided  February  4, 19Q2. 

Indictment  for  simple  larceny.  Before  Judge  Nottingham. 
City  court  of  Macon.     December  31,  1901. 

W,  E.  Martin  Jr.  and  (7.  H,  Hall  Jr.,  for  plaintiff  in  error. 
William  Brunson,  solicitor-general,  contra. 

Lumpkin,  R  J.  Applying  the  principle  announced  in  the  head- 
note  to  the  evidence  in  this  case,  the  verdict  of  guilty  therein  ren- 
dered was  contrary  to  law,  and  a  new  trial  is  accordingly  ordered. 
Briefly  stated,  the  facts  are  as  follows :  Yates  entrusted  to  Chap- 
man five  dollars  with  which  to  buy  produce,  with  the  understanding 
that  the  latter  was  to  thus  use  the  money,  and  divide  with  Yates 
the  profits  realized  from  sales  of  the  produce.  Chapman  invested 
the  money  thus  received  in  a  wagon-load  of  plums.  A  customer 
purchased  from  Chapman  twenty-five  cents  worth  of  the  fruit  and 
handed  him  a  five-dollar  bill,  from  which  he  was  to  take  out  the 
price  of  the  purchase  and  return  the  change.  Mobley  was  a  servant 
of  Chapman,  working  for  him  for  wages.  Chapman  took  the  bill 
received  from  the  customer  and  handed  it  to  Mobley  with  instruc- 
tions to  go  off,  get  it  changed,  jmd  bring  back  the  change.  In- 
st^d  of  so  doing,  Mobley  fraudulently  appropriated  the  bill  to  his 
own  use  smd  did  not  return  at  all. 

Upon  this  state  of  facts,  Mobley  was  guilty,  not  of  simple  lar- 
ceny, but  of  larceny  after  a  trust  delegated.  His  conviction  of  the 
former  offense  can  not,  therefore,  legally  stand.  The  solicitor-gen- 
eral relied  upon  the  decision  of  this  CQurt  in  Finkdatein  v.  State^ 
105  Ga,  617.     It  was  there  held:  "Where  a  purchaser  of  goods 
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delivers  to  the  seller  a  bill  of  money  exceeding  in  amount  the  price 
of  the  goods,  intends  that  the  seller  shall  return  the  proper  change, 
and  the  latter  accepts  the  bill  for  this  purpose,  but  instead  of  re- 
turning the  correct  change  appropriates  to  his  own  use,  fraudu- 
lently and  with  intent  to  steal  the  same,  the  bill  so  received,  he  is 
guilty  of  simple  larceny."  It  will  readily  be  seen  that  this  case  is 
entirely  different  from  the  case  now  in  hand.  There  no  fiduciary 
relation  existed  between  the  seller  and  the  customer  who  gave  to 
him  the  bill  to  be  changed.  The  parties  were  dealing  at  arms' 
length.  Of  course, in  a  loose  sense,  the  customer  "trusted"  that 
the  seller  would  return  the  proper  change  and  not  fraudulently  ap- 
propriate the  bill  to  his  own  use;  but  there  was  no  technical  trust 
involved  in  the  transaction  and  no  fiduciary  relation  existed  between 
the  parties.  The  case  of  larceny  after  a  trust  arises  when  there  is 
an  agency  on  the  part  of  the  person  entrusted  with  the  property  of 
another  by  \irtue  of  which  the  person  so  entrusted  is  to  do  some- 
thing with  the  property  for  his  principal's  benefit,  or  where  there 
is  a  bailment  of  some  description.  In  every  case  of  this  kind,  a 
fiduciary  relation  necessarily  exists.  Of  this  character  is  the  case 
before  us,  Mobley  was  the  agent  or  servant  of  Chapman.  He  was 
entrusted  with  the  bill  to  make  a  particular  use  of  it  for  Chapman's 
benefit.  Mobley  violated  the  trust  thus  reposed  in  him  and  fraud- 
ulently converted  the  bill  to  his  own  use.  Tliis  makes  a  clean-cut 
case  of  larceny  after  a  trust,  and  the  point  is  well  made  that,  under 
the  evidence,  a  conviction  of  simple  larceny  was  contrary  to  law. 
Judgment  reversed.     All  the  Justices  concurring. 


FERRYMAN  v.  THE  STATE. 

1.  In  criminal  cases  it  is  the  proper  practice  for  the  court  to  allow  counsel  for 
the  accused  a  reasonable  time  for  consultation  when  requested;  but  a  refusal 
to  do  so  will  not,  in  a  case  where  the  verdict  was  demanded  by  the  evidence, 
and  where  it  does  not  distinctly  appear  how  the  accused  was  injured  thereby, 
work  a  reversal  of  the  judgment. 

2.  The  fact  that  one  has  been  told  that  another  has  spoken  slanderous  words  con- 
cerning a  member  of  his  family  will  not  justify  the  former  in  taking  the  life 
of  the  latter,  or  reduce  the  killing  below  the  grade  of  murder. 

3.  No  error  of  law  appears  to  have  been  committed  by  the  trial  court.  The  ver- 
dict was  demanded  by  the  evidence,  and  the  court  below  did  not  err  in  refus- 
ing to  grant  a  new  trial. 

Argued  January  22,  —  Decided  February  4, 1902. 
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Indictment  for  murder.  Before  Judge  Reagan.  Stewart  supe- 
rior court.     December  17,  1901. 

E.  T,  Hickey,  J.  T.  Harrison,  Harrell  &  Harrell,  H.  C,  Cam- 
eron, and  DuPont  Guerry,  for  plaintiff  in  error. 

J,  M.  Terrell,  attorney-general,  F.  A.  Hooper,  solieitor-general, 
J,  H.  Worrill,  E.  J,  Wynn,  and  S.  T.  Pinkston,  contra. 

Lewis,  J.  On  the  trial  of  Ferryman  for  the  murder  of  Cade,  the 
accused  was  found  guilty,  with  a  recommendation  to  the  mercy  of 
the  court.  He  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  he  excepted. 

1.  At  the  conclusion  of  the  evidence  for  the  State,  counsel  for 
the  State  requested  time  for  a  consultation.  This  re^juest  was  re- 
fused, the  court  stating  that  counsel  had  had  time  for  consultation 
before  the  case  came  to  trial.  This  is  assigned  as  error  in  the  bill 
of  exceptions.  While  we  are  not  prepared  to  reverse  the  judgment 
of  the  trial  court  on  this  ground,  we  are  decidedly  of  the  opinion 
that  it  would  have  been  the  better  practice  to  grant  this  request 
In  capital  cases,  the  gravity  of  the  situation  of  the  accused,  who  has 
his  life  or  liberty  at  stake,  would  seem  to  dictate  that  he  be  granted 
every  reasonable  privilege  that  may  aid  him  in  making  out  his  de- 
fense. It  is  not  enough  to  say  that  his  counsel  have  had  time  to 
consult  before  the  trial  of  the  case,  because  no  coimsel  can  tell  with 
certainty,  before  going  into  the  trial,  what  evidence  will  be  intro- 
duced by  the  opposing  side.  We  are  unable  to  see  how  any  harm 
could  have  resulted  from  allowing  a  reasonable  time  for  consulta- 
tion by  counsel  for  the  accused,  when  so  requested.  At  the  same 
time,  it  is  a  well-recognized  principle  of  our  law  that  the  judges  of 
superior  and  city  courts  are  invested  with  a  wide  discretion  in  the 
management  of  the  business  before  them,  and  this  discretion  will 
not  be  controlled  unless  it  is  shown  to  have  been  manifestly  abused. 
Carr  v.  State,  76  Ga.  593  (2,  c) ;  Pearce  v.  State,  79  Ga.  437.  Such 
a  showing  was  not  made  in  the  present  case,  nor  was  it  distinctly 
made  to  appear  that  the  accused  was  injuriously  aflfected  by  the 
conduct  of  which  he  complains ;  and,  as  the  verdict  returned  by  the 
jury  was  plainly  demanded  by  the  evidence,  we  will  not  interfere 
with  the  judgment  of  the  lower  court  on  this  ground. 

2.  The  accused  sought  to  introduce  evidence  tending  to  show  that 
on  the  day  of  the  homicide,  and  just  prior  thereto,  he  was  informed 
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that  the  deceased  had  been  circulating  slanderous  and  malicious 
stories  concerning  his  wife,  which  tended  to  blacken  her  character 
and  ruin  her  reputation ;  that  immediately  after  receiving  this  in- 
formation, the  deceased  passed  in  front  of  his  house  and  within  the 
range  of  his  vision,  and  that  the  sight  of  the  deceased,  under  the 
circumstances,  threw  him  into  such  a  violent  rage  that  he  lost  all 
control  of  himself,  rushed  out  into  the  road,  and  killed  the  deceased. 
This  evidence  was  not  admissible,  and  was  properly  excluded  by  the 
trial  court.  It  is  not  contended  that  the  accused  slew  the  deceased 
in  an  eflFort  to  prevent  any  offense  against  the  chastity,  or  even 
against  the  reputation  of  his  wife,  nor  were  the  alleged  slanderous 
words  claimed  to  have  been  uttered  in  the  presence  of  the  accused. 
It  is  well  settled  by  the  Penal  Code,  §  65,  that  provocation  by  words 
shall  not  be  sufficient  to  reduce  a  homicide  from  the  grade  of  murder 
to  that  of  voluntary  manslaughter.  To  support  the  contention  of 
counsel  for  the  accused,  it  would  be  necessary  to  go  even  further 
and  hold  that  provocation,  not  by  words,  but  by  hearing  a  report 
that  words  had  been  spoken,  would  mitigate  the  offense.  To  state 
such  a  position  is  to  pronounce  its  absurdity. 

3.  It  appears  from  the  evidence  that  the  deceased  was  old  and 
infirm,  while  the  accused  was  much  younger  and  more  vigorous; 
that  the  deceased  was  unarmed  at  the  time  of  the  tragedy ;  that  the 
accused  came  suddenly  upon  the  deceased  and  charged  him  with 
having  made  the  slanderous  remarks  concerning  his  wife  to  which 
reference  has  been  made ;  that  the  deceased  promptly  denied  having 
made  any  such  statements ;  and  that  the  accused  thereupon,  without 
giving  any  warning,  drew  his  pistol  and  opened  fire  on  the  deceased. 
The  deceased  turned  and  ran,  begging  the  accused  not  to  shoot  him, 
but  his  appeals  for  mercy  were  disr^arded,  and  he  was  shot  five 
times,  most  of  the  wounds  being  in  the  back.  It  would  be  hard  to 
imagine  a  more  cruel  case  of  murder.  The  record  does  not  disclose 
any  error  of  law  requiring  the  grant  of  a  new  trial,  and  the  judg- 
ment of  the  trial  court  overruling  the  motion  will  not  be  disturbed. 
Judgment  affirmed.     All  the  Justices  concurring. 
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TiT"548  Central  of  Georgia  Railway  Company  v.  Hardin. 

Otsel 
117    793 
_ — ^^^  Little,  J.     1.  At  the  March  term,  1001,  a  new  trial  was  ordered  In  this  case. 

Out  1  because  it  appeared  that  the  trial  judge  did  not  exercise  the  discretion  im- 

^*®  —  posed  upon  him  by  law  in  passing  upon  the  sufficiency  of  the  evidence  to  sup- 

port the  verdict.  113  Oa.  453.  At  the  trial  now  under  review  a  similar  ver- 
dict was  returned,  and  the  judge  in  the  exercise  of  such  discretion  upheld  it. 
This  being  so,  and  there  being  some  evidence  to  sustain  the  jury^s  finding, 
the  Supreme  Court  will  not  again  interfere,  though  apparently  a  verdict  for 
the  defendant  would  have  been  more  consistent  with  the  evidence  as  a  whole. 

2.  There  was  no  error  in  refusing  to  give  the  chaiige  requested. 

3.  Evidence  of  the  equipment  of  a  locomotive,  its  condition,  the  character  of  the 
headlight  it  carried,  is  admissible  in  evidence  on  the  trial  of  a  case  brought 
to  recover  damages  for  killing  a  mule  at  night  by  the  operation  of  such  loco- 
motive, as  bearing  on  the  question  of  negligence ;  and  this  is  true  notwith- 
standing the  operation  of  a  locomotive  without  an  electric  headlight  is  not  of 
itself  an  act  of  negligence. 

4.  The  failure  of  the  trial  judge  to  chaige  as  complained  of  was  not,  in  the  absence 
of  a  request  to  do  so,  cause  for  reversal. 

5.  The  trial  judge  did  not  err  in  refusing  to  permit  defendant's  counsel  to  read 
to  the  jury,  in  his  argument,  an  opinion  rendered  by  this  court.  Under  the 
obligation  which  the  law  imposes  on  jurors,  they  should,  under  proper  instruc- 
tions, return  a  verdict  on  the  evidence  as  they  understand  it,  uninfluenced 
by  the  opinion  of  any  other  tribunal 

Judgment  affirmed,     AUthe  Justices  eoftcurring. 

I  Argued  November  16, 1901.  —  Decided  February  4, 1902. 

Action  for  damages.     Before  Judge  Clark.     City  court  of  For- 
syth.    August  3,  1901. 

Hall  <k  Boynton  and  R,  L,  Bemer,  for  plaintifif  in  error. 
J.  B,  WilliaTnson,  contra. 


_,  BENTON  &  BROTHER  v,  SINGLETON,  and  vice  versa. 

^1  1.  A  claim  arising  out  of  an  illegal  transaction  is  not  a  legitimate  subject-mat- 

ter for  submission  to  arbitrators,  and  an  award  founded  thereon  is  a  mere 
nullity. 

2.  The  doctrine  of  comity  of  States  can  not  be  invoked  in  aid  of  sudi  an  award. 

8.  The  only  legal  remedy  open  to  one  who  seeks  to  compel  an  agent  to  account 
for  funds  furnished  him  for  an  illegal  purpose  is  an  acUon  in  assumpsit  to 
recover  so  much  of  the  money  as  was  not  actually  used  by  him  in  carry- 
ing such  purpose  into  effect. 

4.  In  no  case  will  the  Supreme  CouK  undertake  to  pass  upon  questions  presented 
by  a  bill  of  exceptions  when  an  adjudication  of  them,  even  though  favorable 
to  the  plaintiff  in  error,  could  not  possibly  result  in  any  practical  benefit  to 
him. 

Argued  November  21*  1901.—  Decided  February  4, 1902. 
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Complaint.    Before  Judge  Hart.    Jasper  superior  court.    March 
term,  1901. 

J.  D.  Kilpatrick  and  Greene  F,  Johnson,  for  Benton  &  Brother. 
Turner  Jk  Preston,  contra. 

Lumpkin,  P.  J.  An  action  was  brought  by  T.  W.  Singleton 
against  the  firm  of  L.  O.  Benton  &  Brother,  the  purpose  of  which 
was  to  enforce  a  common-law  award  which,  the  plaintifif  alleged, 
was  the  outcome  of  a  voluntary  submission  to  arbitration  of  "  cer- 
tain diflferences  growing  out  of  a  transaction  had  between  "  himself 
and  that  firm  with  r^ard  to  the  purchase,  for  his  benefit,  of  "  cer- 
tain cotton  in  the  city  of  New  York."  Attached  as  an  exhibit  to 
his  petition  was  what  purported  to  be  a  copy  of  a  submission  in 
writing  covering  the  matters  in  controversy  and  signed  by  himself 
and  Benton  &  Brother.  It  disclosed  the  following  state  of  facts :  In 
February,  1899,  Singleton  placed  in  the  hands  of  Benton  &  Brother 
$265.00,  with  instructions  to  buy  for  his  "account,  through  La- 
tham, Alexander  &  Co.,  one  hundred  bales  of  October  cotton,  as  per 
contract  of  the  New  York  Cotton  Exchange."  A  purchase  of  100 
bales  "at  6.11 "  was  accordingly  made.  "  To  protect  this  contract, 
the  S265.00  deposited  with  Benton  &  Bro.  was  to  be  used." 
Certain  correspondence  passed  between  Singleton  and  his  brokers 
with  regard  to  his  placing  in  their  hands  an  additional  "margin" 
to  meet  a  contemplated  decline  in  the  market  price  of  cotton  for 
October  delivery,  and  he  eventually  sent  them  "thirty-five  dollars 
to  be  used  as  margins."  This  correspondence  showed  on  its  face 
that,  acting  through  them,  he  was  simply  undertaking  io  speculate 
in  "  cotton  futures."  He  gave  them  certain  instructions  with  regard 
to  conducting  the  speculation  in  his  behalf ;  and  the  point  in  con- 
troversy was  whether  or  not,  in  view  of  these  instructions,  they 
were  authorized  to  have  his  "  contract  closed  out  at  5.54  on  stop 
order,"  as  they  reported  to  him  had  been  done.  They  agreed  with 
Singleton  to  submit  this  controversy  to  Latham,  Alexander  &  Co., 
of  New  York  City,  and  to  abide  by  such  decision  as  that  firm  might 
render  in  the  premises.  There  was  also  attached  as  an  exhibit  to 
*  the  plaintifiTs  petition  a  copy  of  the  award  which  he  alleged  had 
been  rendered  in  his  favor  by  Latham,  Alexander  &  Co.  The  conclu- 
sion therein  announced  was:  "that  Benton  &  Brother  had  no  right 
to  sell  out  Singleton's  cotton,  because  the  price  never  declined  to 
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the  stop  order  limit,  5.54;"  and  consequently  they  were  liable  to 
account  to  him  not  only  for  the  $300.00  deposited  with  them  as 
"margins,"  but  also  for  the  sum  of  $280.00,  the  amount  of  profits 
which  he  would  have  realized  had  not  his  brokers  violated  his  in- 
structions to  them,  inasmuch  as  "the  average  price  of  October  con- 
tracts on  September  26th  (notice  day)  was  6.69,"  and  Singleton 
"would  probably  have  sold  [his  cotton]  out  rather  than  take  it  and 
pay  for  it." 

A  demurrer  was  filed  by  Benton  &  Brother,  in  which  the  point 
was  made  that  "  it  appears  froni  said  petition  and  the  exhibits  made 
a  part  thereof  that  the  matters  submitted  to  arbitration  "  grew  out 
of  certain  illegal  transactions  connected  with  the  purchase  and  sale 
"  of  what  is  commonly  called  cotton  futures ; "  and  this  being  so, 
the  alleged  rights  and  equities  of  the  parties  with  respect  thereto 
could  "  not  be  legally  made  the  subject  of  a  submission,  the  award 
itself  is  void,  and  plaintiff  can  not  maintain  his  action  thereon." 
The  defendants  also  filed  an  answer,  in  which  the  ill^ality  of  the 
transactions  referred  to  was  alleged,  and  in  which  the  defense  was 
set  up  that,  for  the  reasons  just  stated,  the  award  sued  upon  was 
a  nullity.  To  this  answer  the  plaintiff  demurred  on  the  ground 
that  the  plea  therein  made  came  too  late,  the  same  not  having 
"  been  submitted  to  the  arbitrators  before  the  award  was  made  and 
published,"  and  consequently  the  defendants  were  "estopped  by  the 
award  from  setting  up  this  defense."  After  argument  had  upon 
the  questions  thus  presented  for  determination,  the  trial  judge  ruled 
as  follows:  "The  demurrer  of  the  defendants  to  the  petition  of  the 
plaintiff,  as  far  as  the  cause  relates  to  the  collection  by  suit  on 
award  of  profits  on  the  cotton  contract,  is  sustained ;  and  overruled 
as  to  the  collection  of  the  margins  awarded,  viz.,  three  hundred 
dollars.  The  demurrer  of  plaintiff  to  defendants'  plea,  setting  up 
the  ill^ality  of  the  contract  and  of  the  submission  to  arbitration 
and  of  the  award  itself,  so  far  as  same  relates  to  the  collection  of 
profits  on  the  contract,  is  overruled,  and  sustained  as  to  the  mar- 
gins awarded,  viz.,  three  hundred  dollars."  The  court  thereupon 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  principal  sum  of 
$300,  besides  interest.  The  case  is  here  for  review  upon  two  bills 
of  exceptions,  one  sued  out  by  Benton  &  Brother,  in  which  com- 
plaint is  made  that  their  demurrer  was  not  sustained  in  toto,  and 
the  other  by  Singleton,  wherein  error  is  assigned  upon  the  refusal 
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of  the  court  "  to  strike  all  of  the  plea  of  defendants,"  and  upon  the 
direction  of  a  verdict  for  only  $300  principal,  instead  of  $580,  the 
full  amount  of  principal  for  which  suit  was  brought. 

1.  Upon  the  hearing  before  this  court,  counsel  for  Singleton 
insisted  that  Benton  &  Brother  were  concluded  by  the  award  made 
against  them,  inasmuch  as  it  had  all  the  binding  force  and  effect 
of  a  judgment  rendered  by  a  court  of  competent  jurisdiction. 
In  this  connection,  the  case  of  Owens  v.  Van  Winkle  Gin  &  Ma- 
chinery Co.,  96  Ga.  408,  was  cited  and  relied  on  in  support  of  the 
proposition  that  a  judgment  rendered  in  a  suit  upon  a  promissory 
note  was  conclusive  upon  parties  and  privies,  even  though  such 
note  may  have  been  "  founded  upon  a  gaming  consideration."  We 
recognize  as  sound  the  doctrine  upon  which  the  decision  in  that 
case  was  based.  As  was  pointed  out  by  Mr.  Justice  Atkinson,  who 
delivered  the  opinion  of  the  court, "  In  this  State  we  have  no  stat- 
ute which  renders  void  judgments  founded  on  debts  based  upon  a 
gaming  consideration ;  and  if  that  defense  be  relied  upon  to  defeat 
an  action,  it  must  be  pleaded  as  any  other  at  common  law ;  and  if 
the  defendant  suffer  judgment  to  go  against  him,  the  debt  of  the  plain- 
tiff stands  purged  of  its  impurity,  and  the  defendant  is  thereafter 
concluded."  As  our  courts  are  charged  with  the  duty  of  determin- 
ing whether  contracts  which  they  are  called  upon  to  enforce  do  or 
do  not  contravene  the  declared  public  policy  of  this  State,  it  could 
not  in  a  given  case,  however  erroneous  might  have  been  a  decision 
in  this  r^ard  therein  rendered,  be  seriously  urged  that  the  court 
was  without  jurisdiction  in  the  premises.  But  it  by  no  means  fol- 
lows that  any  conclusion  which  a  board  of  arbitrators  may  reach 
with  respect  to  such  matters  is  likewise  final  and  conclusive.  On 
the  contrary,  while  the  law  favors  the  submission  to  arbitration  of 
disputes  arising  between  individuals  over  private  matters  as  to  which 
they  alone  are  concerned,  the  submission  to  arbitrators  of  questions 
in  which  the  public  at  large  is  interested  is  not  only  discountenanced 
but  positively  forbidden.  Thus,  "parties  can  not  submit  to  arbi- 
tration the  question  of  the  liability  of  a  person  to  a  criminal  prose- 
cution ;  or  matters  of  an  illegal  nature ;  or  a  claim  which  is  abso- 
lutely forbidden  by  statute."  6  Lawson,  Rights,  Rem.  &  Pr.  §  3306. 
To  the  same  effect  see  Morse  on  Arbitration,  53,  and  2  Am.  &  Eng. 
Enc.  Law  (2d  ed.),  557  -  558.  **  When  the  subject-matter  is  clearly 
illegal,  no  binding  award  can  be  made."     RusselVs  Arbitrator  (Law 
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lib.),  6.  That  is  to  say, "  Where  the  matters  submitted  are  clearly 
illegal  in  their  character,  or  such  as  can  not  properly  be  the  subject 
of  a  submission,  the  award  itself  is  void,  and  no  proceedings  can 
be  taken  on  it."  2  Am.  &  Eng.  Enc.  Law,  supra,  note  1,  citing 
Steers  v,  Lashley,  6  T.  E.  61,  and  Thorpe  v.  Cole,  4  Dowl.  457,  2 
C.  M.  &  R  367,  1  M.  &  W.  531.  Both  of  these  cases  sustain  the 
proposition  in  support  of  which  they  are  cited.  In  the  former  of 
them,  the  following  facts  appeared :  "A.,  being  employed  as  a  broker 
for  B.  in  stock  jobbing  transactions,  paid  the  differences  for  him ; 
a  dispute  arising  between  them  respecting  the  amount  of  A.'s  de- 
mand, the  matter  was  referred  to  C,  who  awarded  360  Z  to  be  due ;  on 
which  A.  drew  on  B.  for  100  /,  part  of  the  above,  and  indorsed  the 
bill  to  C.  after  B.  had  accepted  it."  In  view  of  these  facts,  the  court 
treated  the  award  as  a  nullity  and  "held  that  C.  could  not  recover 
on  the  bill,"  he  knowing  of  the  illegality  of  the  transactions  between 
B.  and  his  broker, "  for  he  was  the  arbitrator  to  settle  their  accounts." 
Another  case  precisely  in  point  is  that  of  Aubert  v.  Maze,  2  B.  &  P. 
371.  There  it  appeared  that  a  partnership  was  formed  for  the  pur- 
pose of  carrying  on  an  insurance  business  in  a  manner  forbidden 
by  statute,  and  one  of  the  members  of  the  firm  sought  to  compel 
his  partner  to  share  with  him  losses  incurred  in  conducting  this 
illegal  enterprise.  The  matter  was  referred,  along  with  other  dif- 
ferences between  the  parties,  to  an  arbitrator,  who  rendered  an 
award  in  favor  of  the  partner  who  had  advanced  the  money  neces- 
sary to  settle  these  losses.  As  these  facts  were  disclosed  by  the 
award  published  by  the  arbitrator,  the  court  held  that,  in  so  far  as 
this  matter  of  dispute  was  concerned,  the  award  was  without  bind- 
ing force  or  effect. 

There  are  also  numerous  decisions  along  the  same  line  rendered 
by  the  courts  of  this  country.  In  the  case  of  Hall  v.  Kimmer,  61 
Mich.  269,  1  Am.  St.  Eep.  575,  which  was  **a  suit  to  recover  com- 
pensation in  excess  of  that  allowed  by  law  for  procuring  a  pen- 
sion," the  plaintiff  relied  upon  *'  an  alleged  award  by  arbitrators  to 
whom  the  claim  was  submitted  by  the  parties,"  but  the  trial  judge 
refused  to  allow  proof  thereof  to  be  made.  In  passing  upon  the 
question  whether  or  not  this  ruling  was  erroneous,  the  Supreme 
Court  disposed  of  the  matter  by  saying:  "Tlie  claim,  being  ill^al 
under  the  federal  statute,  could  not  lawfully  be  made  the  subject 
of  arbitration."     The  decision  pronounced  in  Wyatt  t?.  Benson,  23 
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Barb.  327,  is  also  pertinent,  the  same  being  as  follows :  "  A  relig- 
ious corporation  not  having  the  power  to  sell  its  reed  estate  with- 
out the  consent  of  the  Supreme  Court  can  not  submit  the  question 
of  sale  to  any  other  tribunal ;  and  if  an  arbitrator  is  chosen,  and  he 
decides  that  the  property  shall  be  sold,  his  award  is  not  binding  on 
any  one,  and  gives  no  authority  to  make  the  sale."  A  Virginia  case, 
that  of  Beverley  v.  Rennolds,  Wythe,  121,  affords  authority  for  the 
proposition  that  "An  award  condemning  a  party  to  pay  damages  for 
refusing  to  ratify  an  illegal  and  fraudulent  contract  is  not  binding ; 
and  relief  against  a  bond  given  in  conformity  with  said  award  is  prop- 
erly sought  in  equity."  A  similar  ruling  was  made  by  the  Supreme 
Court  of  Tennessee  in  the  case  of  Haley  v.  Long,  1  Peck,  93,  wherein 
it  appeared  that  a  bond  was  given  "upon  an  award  made  imder  an 
order  of  court  in  an  action  founded  upon  a  gaming  consideration." 
In  a  case  subsequently  decided  by  the  Supreme  Court  of  that  State 
(Hale  V.  Sharp,  4  Cold.  275),  it  was  shown  that  in  1863  the  com- 
plainants borrowed  of  one  Sharp  $700  in  Confederate  treasury 
notes,  for  which  they  gave  him  their  promissory  note,  secured  by 
a  deed  whereby  they  conveyed  to  one  Eckles,  in  trust,  certain  lands, 
vrith  power  to  sell  the  same  and  apply  the  proceeds  thereof  to  the 
satisfaction  of  said  note,  in  the  event  it  was  not  paid  at  maturity. 
In  1865  the  parties  to  this  contract  submitted  to  arbitration  the 
question  whether  or  not  the  complainants  were  liable  on  the  note, 
and  an  award  was  rendered  wherein  the  conclusion  was  announced 
that  they  were  subject  to  "  the  payment  of  five  hundred  and  forty- 
eight  dollars  and  ten  cents  in  greenbacks."  Following  previous  de- 
cisions to  the  effect  that  "  Confederate  treasury  notes  were  issued 
and  put  in  circulation  without  authority  of  law,"  it  was  held  that 
"the  award,  showing  upon  its  face  that  the  note  was  given  for  Con- 
federate treasury  notes,"  it  was  "  therefore  simply  void,  and  [formed] 
no  obstacle  to  the  relief  sought  by  complainants,"  which  was  that 
the  trustee  named  in  the  above-mentioned  deed  be  restrained  from 
selling  the  lands  thereby  conveyed  to  him  in  trust.  A  Hke  ruling 
was  made  in  Fain  v.  Headerick,  Ibid.  327,  a  case  quite  similar  on 
its  facts.  The  Supreme  Court  of  Massachusetts,  in  Harrington  v. 
Brown,  9  Allen,  579,  held  that  "Arbitrators  to  whom  a  matter  in 
dispute  and  also  all  accounts  outstanding  between  parties  have  been 
submitted  have  no  authority  to  award  concerning  the  costs  of  a 
criminal  prosecution  instituted  by  one  of  the  parties  against  the 
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other  and  growing  out  of  the  matter  in  dispute."  In  this  connection 
it  was  said  that  "  it  would  be  against  public  policy  to  permit  these 
parties  to  settle  the  question  of  liability  as  a  private  question  be- 
tween them,"  since  this  was  a  matter  in  which  the  Commonwealth 
was  vitally  concerned ;  and  accordingly,  **  the  award  [was]  void  as 
to  those  costs."  We  find  reported  a  Georgia  decision  on  the  same 
line.  Levy  v.  Boss,  T.  U,  P,  CharL  292.  «*In  this  case  it  was  proven 
at  the  trial,  by  the  testimony  of  the  arbitrators,  that  Levy  had  men- 
aced Eoss  with  a  prosecution  for  a  capital  felony,  and  that  the  sub- 
mission to  arbitration  was  f  ormded  upon  an  understanding  that  the 
award  was  to  adjust  all  matters  which  related  to  the  subject  of  that 
intended  prosecution."  In  passing  upon  a  motion  for  a  new  trial, 
the  presiding  judge  reached  the  conclusion  that,  considering  the 
evidence  as  a  whole,  "this  award  was  bottomed  upon  the  composi- 
tion of  felony,  and  therefore  an  action  [was]  not  maintainable " 
thereon. 

It  would  profit  Singleton  nothing  to  concede  the  general  propo- 
sition, advanced  in  his  behalf,  that  an  award  stands  upon  an  equal 
footing  with  a  judgment.  A  judgment  pronounced  in  a  case  the 
record  of  which  discloses  that  the  court  before  which  it  was  tried 
was  without  jurisdiction  of  the  subject-matter  thereof  is  a  mere 
nullity.  The  award  upon  which  Singleton  relies  bears  upon  its 
face  the  stamp  of  illegality,  as  does  also  the  submission  upon  which 
it  was  based.  In  other  words,  he  referred  his  claim  to  a  tribunal 
willing,  though  wholly  without  authority,  to  act  thereon.  The  aid 
of  our  courts  can  not  be  invoked  to  enforce  its  so-called  "judg- 
ment." We  must  not,  however,  in  thus  disposing  of  the  contention 
of  counsel  that  Benton  &  Brother  were  concluded  by  the  award  re- 
turned against  them,  be  understood  as  entertaining  the  view  that 
an  award  has  all  the  sanctity  of  a  judgment  rendered  by  a  court 
of  competent  jurisdiction.  In  point  of  fact,  we  are  of  the  opinion 
that  an  award  is  subject  to  judicial  review,  irrespectively  of  the 
question  whether  or  not  the  arbitrators  rendering  the  same  had 
jurisdiction  to  pass  upon  the  issues  referred  to  them.  Surely  no 
court  can  properly  lend  its  sanction  to  an  award  based  upon  an 
unlawful  demand.  This  court  refused  so  to  do  in  South  Carolinor 
R.  R.  Co.  V.  Moore,  28  Qa,  398,  holding  that  "  if  an  arbitrator  act 
manifestly  against  law,  and  the  error  appear  on  the  face  of  the 
award,"  it  will  not  be  enforced.     A  pending  case,  the  object  of 
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which  was  to  recover  damages  growing  out  of  the  erection  of  a 
bridge  across  a  navigable  stream,  was  referred  to  arbitration.  It 
appeared  that  a  steamboat  belonging  to  the  plaintiffs  as  common 
carriers  was  "  stopped  for  a  long  space  of  time,  viz.  for  the  space  of 
ten  days,"  by  reason  of  this  obstruction  to  navigation,  which  was 
a  public  nuisance.  The  arbitrators  not  only  awarded  compensation 
for  the  actual  loss  sustained,  but  also  for  "prospective  and  specu- 
lative profits"  which  the  plaintiffs  sought  to  recover.  A  claim  to 
such  profits,  the  court  ruled,  was  one  not  recognized  by  law ;  and 
in  passing  upon  its  *'  power  to  review  and  set  aside  this  award  on 
account  of  the  mistake  in  law  made  by  the  arbitrators,"  the  learned 
judge  who  delivered  the  opinion  in  the  case  said  (page  421):  "  Upon 
one  point  there  is  a  good  degree  of  unanimity,  namely,  that  if  the 
award  be  clearly  against  law,  and  that  fact  appears  upon  its  face, 
the  court  will  interfere.  .  .  We  decide  the  law  of  the  case  upon 
the  face  of  the  writ  and  the  submission.  Take  the  old  example  by 
way  of  illustration :  A  sues  B  for  slander  in  charging  him  with 
stealing  water  from  the  town  spring.  The  case  is  submitted  to  ar- 
bitrators, and  they  award  damages  to  A.  Would  the  courts  suffer 
such  an  award  to  stand?  Would  they  enforce  it  by  a  judgment? 
We  apprehend  not." 

Attention  was  also  called  to  the  fact  that  there  was  a  conflict  of 
authority  as  to  whether  or  not  a  court  should  interfere  on  this  ground 
where  an  award  did  not  on  its  face  disclose  that  it  was  founded  upon 
a  "  misconception  of  the  law  by  the  arbitrators."  The  statement 
is  made  in  Russell's  Arbitrator,  page  7,  that  "  where  transactions 
between  parties  have  been  closed  by  a  general  award  apparently 
good,  the  courts  have  refused  to  reopen  them  on  a  suggestion  that 
some  illegal  item  has  been  admitted  in  account."  And  it  is  un- 
questionably true  that,  in  following  this  rule,  some  of  the  courts 
have  gone  to  the  extent  of  declining  to  hear  proof  that  items  so 
aUowed  grew  out  of  claims  the  enforcement  of  which  would  contra- 
vene public  policy.  See  Wohlenberg  v.  Lageman,  6  Taunt.  254; 
Watts  V.  Brooks,  3  Ves.  Jr.  612  ;  Davis  v.  Wentworth,  17  N.  H. 
567.  But  the  correctness  of  these  decisions  is  open  to  grave  doubt, 
since  it  would  seem  that  no  court  charged  with  the  imperative  duty 
of  at  all  times  giving  effect  to  laws  grounded  upon  public  policy 
should  ever  refuse  to  receive  proof  of  this  character.  We  can  not 
but  regard  with  distrust  a  doctrine  which,  while  recognizing  that  it 
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would  be  grossly  improper  for  courts  of  justice  to  affect  total  blind- 
uess,  with  palpable  inconsistency  undertakes  to  justify  them  in  sim- 
ulating absolute  deafness.  Certain  it  is  that  this  court  is  not  com- 
mitted to  any  such  doctrine.  On  the  contrary,  the  uniform  practice 
in  this  State  has  been  to  listen  to  any  meritorious  attack  upon  an 
award,  however  innocent  a  countenance  it  might  wear,  and  to  re- 
ceive all  competent  extrinsic  evidence  going  to  show  that  it  would 
be  unjust  to  allow  the  findings  of  the  arbitrators  to  stand.  There 
are,  it  is  true,  many  instances  in  which  this  court  has  recognized 
and  applied  the  rule  that  where  questions  of  law  are  expressly  re- 
ferred to  arbitrators,  a  mere  erroneous  decision  by  them  of  such 
questions  ordinarily  constitutes  no  cause  for  setting  aside  their  award- 
See  Crabtree  v.  Gheen,  8  6a.  8 ;  Sasseen  v.  Weakley,  34  Ga,  560, 
564;  Anderson  v.  Taylor,  41  Ga,  10,  20;  Overby  v.  Thra^sher,  47 
Ga.  10,  s.  c.  51  Ga.  91 ;  Forbes  v.  Turner,  54  Ga.  252;  Hardin 
V.  Almand,  64  Ga.  582;  Zester  v.  Callaway,  73  Ga.  731;  Bates 
v.  Assuraiice  Co.,  100  Ga.  249,  253;  Osbormk  Walcott  Mfg.  Co.  v. 
Blanton,  109  Ga.  196.  An  examination  of  these  cases  will  show, 
however,  that  in  no  instance  was  sanction  given  to  an  award  which 
was,  in  whole  or  in  part,  predicated  upon  an  unconscionable,  unlaw- 
ful, or  illegal  demand. 

2.  In  a  brief  filed  in  behalf  of  Singleton  the  further  point  is  raised 
that:  "This  is  a  New  York  award,  and  the  law  there  determines 
its  validity."  A  number  of  decisions  rendered  by  the  courts  of  that 
State  are  cited  in  support  of  the  proposition  that  it  "is  no  defense 
to  an  action  to  an  award  upon  a  common-law  arbitration  that  it 
awarded  a  sum  of  money  upon  a  claim  which  the  law  would  not 
enforce;"  and  in  commenting  upon  several  "New  York  decisions" 
specially  relied  on,  coimsel  make  the  assertion  that  "  In  each  of 
these  cases  the  ear-marks  of  gaming,  or  that  the  contracts  were  a 
disguise  for  gaming  transactions,  were  more  patent  than  in  the  case 
at  bar."  How  this  may  be  in  point  of  fact  i8,however,  entirely  im- 
material. "  While  the  lex  loci,  as  a  general  rule,  governs  the  con- 
struction of  contracts  "  and  various  other  matters, "  it  is  subject,  in 
practice,  to  the  great  controlling  idea  that  it  will  not  be  enforced, 
by  comity,  if  it  involves  anything  immoral,  contrary  to  general  pol- 
icy, or  violative  of  the  conscience  of  the  State  called  on  to  give  it 
effect."  Eubanks  v.  Banks,  34  Ga.  407.  In  fact  the  Political  Code, 
§  9,  expressly  provides  that  our  courts  shall  give  recognition  to  the 
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doctrine  of  comity  of  States  only  when  "  its  enforcement  is  not  con- 
trary to  the  policy  or  prejudicial  to  the  interests  of  this  State." 
Effect  will  be  given  to  a  foreign  judgment  duly  rendered  by  a  court 
of  competent  jurisdiction.  CanUhers  v.  Corbiny  38  Ga,  75.  But, 
in  \dew  of  what  is  said  in  the  preceding  division  of  this  opinion,  it 
is  obvious  that  a  common-law  award  rendered  in  a  sister  State  is 
not  to  be  regarded  as  having  the  sanctity  of  a  judgment  of  that 
character.  An  award  depends  altogether  for  its  force  and  vitality 
upon  a  contract  to  be  bound  thereby,  made  by  the  person  against 
whom  it  is  returned.  A  contract  to  pay  an  illegal  demand  in  the 
event  an  arbitrator  shall  say  it  is  just  is  no  more  binding  than 
would  be  a  contract  to  pay  it  evidenced  by  a  bond  or  a  promissory 
note.  The  form  which  a  contract  of  this  nature  assumes  in  no 
wise  affects  the  question  of  its  validity. 

3.  As  has  been  seen,  the  exhibits  attached  to  the  plaintiff's  peti- 
tion disclosed  the  fact  that  the  award  sued  on  was  a  mere  nullity. 
Resistance  to  its  enforcement  was  therefore  properly  made  by  way 
of  demurrer.  Moss  v.  Exchange  Bank,  102  Ga,  808.  The  trial 
court  clearly  erred  in  holding  that  it  was  the  right  of  Singleton  to 
recover  the  "margins"  which  the  arbitrators  found  he  had  placed 
in  the  hands  of  Benton  &  Brother.  His  remedy,  if  any  he  had, 
was  to  bring  against  them  an  action  of  assumpsit.  Clarke  v.  Brown, 
11  Ga.  606.  Because  of  the  error  thus  committed,  our  judgment 
on  the  bill  of  exceptions  sued  out  by  Benton  &  Brother  must  be 
one  of  reversal. 

4.  Aside  from  the  fact  that  the  practical  effect  of  the  rulings 
above  announced  is  also  to  adjudge  that  there  is  no  merit  in  either 
of  the  complaints  set  forth  in  the  bill  of  exceptions  sued  out  by  Sin- 
gleton, there  is  an  imperative  reason  why  a  like  disposition  of  it 
should  not  be  made,  viz. :  this  court  will  in  no  case  undertake  to 
pass  upon  questions  presented  by  a  bill  of  exceptions,  when  an  ad- 
judication thereof  could  not  possibly  result  in  any  substantial  bene- 
fit to  the  plaintiff  in  error.  See  Gallaher  v.  Schneider,  110  Ga,  322, 
following  Henderson  v.  Hoppe,  103  Ga,  684,  and  cases  therein  cited: 
The  court  below  having  erroneously  refused  to  dismiss  the  plain- 
tiff's action  on  demurrer,  every  subsequent  step  taken  in  the  prog- 
ress of  the  trial  is  to  be  regarded  as  nugatory.  Hawkins  v.  Bank, 
100  Ga.  216.  Therefore,  to  review  rulings  such  as  those  of  which 
Singleton  complains  would  be  wholly  unprofitable.     Furthermore, 
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his  counsel  committed  a  grave  mistake  of  practice  in  failing  to  as- 
sign error  upon  the  action  taken  by  the  jydge  on  the  demurrer  filed 
by  Benton  &  Brother.  The  effect  of  his  rulings  thereon  was  to  dis- 
miss the  plaintiff *s  suit  in  so  far  as  it  related  to  the  "profits" 
awarded  him.  Wright  v.  Hollywood  Cemetery,  112  Ga,  884,  891. 
There  being  no  attempt  to  have  this  ruling  set  aside,  it  concludes 
Singleton  upon  his  allied  right  to  recover  these  "  profits."  To 
reverse  the  action  of  the  judge  in  refusing  to  strike  in  toto  the  plea 
of  the  defendants  would  not  result  in  restoring  the  plaintiff's  action 
to  its  original  status,  nor  call  for  a  rehearing  of  the  case  upon  any 
issue  not  finally  adjudicated.  Accordingly,  Singleton  could  not 
possibly  be  benefited  by  our  undertaking  to  determine,  as  an  ab- 
stract proposition,  whether  the  rulings  of  which  he  makes  complaint 
were  or  were  not  correct.  This  obstacle  to  his  being  granted  any 
relief  whatsoever  appears  upon  the  face  of  his  bill  of  exceptions;  and 
therefore  it  is  proper  for  us,  on  our  own  motion,  to  dismiss  the  writ 
of  error.  McCain  v.  Sutlive,  109  Ga,  547.  His  bill  of  exceptions 
is,  both  in  form  and  in  substance,  an  original  and  not  a  cross-bill 
of  exceptions ;  and  we  have  dealt  with  it  accordingly.  Were  it 
properly  to  be  r^arded  as  a  cross-bill,  it  would,  in  view  of  the  prac- 
tice followed  under  similar  circumstances  in  Clarke  Lumber  Co,  v. 
Darien  Bank,  112  Ga.  951,  necessarily  meet  with  the  same  fate. 
Judgment  in  the  one  case  reversed ;  writ  of  error  in  the  other  dis- 
missed.    All  the  Justices  concurring. 


COLUMBUS  POWER  CO.  v,  CITY  MILLS  CO.,  and  vice  versa, 

1.  Tiie  failure  of  a  jury  to  whom  a  case  U  submitted  upon  special  issues  of  fact 
to  answer  a  question  which  is  ab  initio  immaterial,  or  which,  in  view  of 
another  finding,  becomes  so,  does  not  vitiate  their  verdict,  when,  taken  as  a 
whole,  it  is  sufficiently  comprehensive  to  support  a  judgment  which  properly 
disposes  of  the  entire  case. 

2.  Nor,  in  such  a  case,  is  the  verdict  rendered  invalid  by  the  submission  to  the 
jury  of  immaterial  questions  or  the  answering  thereof. 

8.  In  a  case  thus  submitted,  a  particular  finding  of  the  jury  will  not  be  treated 
as  inconsistent  with  another,  when,  construing  both  in  the  light  of  the  plead- 
ings, they  are  not  necessarily  repugnant.  The  findings  in  the  present  case 
which  are  alleged  to  be  inconsistent  with  each  other  are  not  so  when  thus  con- 
strued. 

4.  It  was  not,  under  the  evidence  in  this  case,  impossible  for  the  jury  to  answer 
correctly  the  main  and  controlling  question  submitted  to  them  without  first 
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arriving  at  what  woald  have  been  correct  answers  to  those  questions  which 
were  not  answered. 
5.  The  evidence  warranted  the  answer  which  the  jury  returned  to  this  particu- 
lar question,  and  the  judgment  entered  in  accord  therewith  waAthe  necessary 
result. 

Argued  November  23, 1901.  —  Decided  February  4,  1902. 

Equitable  petition.  Before  Judge  littlejohn.  Muscogee  supe- 
rior court.     July  19,  1901. 

IF.  A.  WimUshy  for  plaintiff. 

Hatcher  &  Carson  and  J,  H,  Martin,  for  defendant. 

Lumpkin,  P.  J.  The  Columbus  Power  Company  brought  against 
the  City  Mills  Company  an  equitable  action.  For  convenience  we 
will  hereinafter,  when  referring  to  the  parties  by  name,  call  the 
plaintiflf  "the  Power  Company"  and  the  defendant  "the  Mills 
Company."  It  was  in  the  petition  alleged  that  there  was  upon  the 
property  of  the  Mills  Company  a  "natural  head  and  fall  of  water," 
in  the  Chattahoochee  river,  of  not  exceeding  five  feet ;  that  this 
company  had  constructed  in  the  river  a  dam  of  greater  height  and 
also  a  power-house,  and  that  by  means  of  these  structures  it  was 
maintaining  a  private  nuisance  and  thus  causing  an  imlawful  back- 
flow  of  water  upon  the  property  of  the  plaintiff.  There  were  in 
the  petition  prayers  for  an  injunction  and  for  damages.  The  an- 
swer, while  denying  most  of  the  material  allegations  of  the  peti- 
ticm,  did  admit  that  the  defendant  was  maintaining  a  back-flow  of 
water  on  the  property  of  the  plaintiff,  but  distinctly  set  up  that  it 
had,  by  a  prescription  of  more  than  twenty  years  continuance,  the 
right  to  do  so.  At  the  trial  the  claim  for  damages  was  abandoned. 
The  case  was  submitted  to  a  jury  upon  special  questions,  and,  after 
their  findings  thereon  had  been  returned  into  court,  a  judgment  in 
favor  of  the  defendant  was  entered.  The  plaintiff  made  a  motion 
for  a  new  trial,  which  was  overruled.  It  then  sued  out  a  bill  of 
exceptions,  and  therein  assigned  error  upon  various  rulings  made 
while  the  case  was  in  progress,  and  upon  the  denial  of  a  new  triaL 
We  will  now  dispose  of  the  questions  thus  presented  for  our  de- 
termination, and  in  so  doing  state  such  additional  facts  as  may  be 
essential  to  an  understanding  of  what  we  decide. 

1,  2.  The  first  two  questions  submitted  to  the  jury  were :  "  What 
is  the  natural  head  and  fall  on  the  property  of  the  City  Mills  Com- 
pany ?"     "  What  is  the  present  head  and  fall  on  the  property  of  the 
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C^ty  Mills  Company  under  existing  conditions  ?"  To  each  of  these 
the  jury  answered:  "We  do  not  know."  Upon  the  return  of  the 
verdict  counsel  for  the  Power  Company  moved  that  the  case  be  re- 
submitted to  the  jury  and  that  they  be  required  to  distinctly  an- 
swer these  questions,  or  that,  because  of  their  failure  to  so  answer 
them,  a  mistrial  be  declared.  The  motion  was  ovemiled,.and  error 
is  assigned  thereon.  In  addition  to  the  questions,  including  the 
above,  which  were  prepared  by  counsel  for  the  Power  Company, 
the  court  also  submitted  certain  questions  which  were  prepared  by 
counsel  for  the  Mills  Company,  and  these  were  answered  favorably 
to  it.  This  is  assigned  as  eiTor  on  the  ground  that  the  questions 
last  referred  to  were  immaterial  and  not  appropriate  to  the  issues 
involved.  We  can  not  properly  deal  with  these  assignments  of  er- 
ror without  taking  into  consideration  another  fact  of  paramount  im- 
portance in  this  connection.  In  answer  to  a  question  propounded 
at  the  instance  of  the  plaintiff,  the  jury  foimd,  upon  evidence  war- 
ranting them  in  so  doing,  that  the  Mills  Company  and  its  prede- 
cessors in  title  had  ''maintained  an  open,  adverse,  notorious,  con- 
tinuous, and  exclusive  back-flow  of  water  upon  the  property  of  the 
Columbus  Power  Company  and  its  predecessors,  to  its  present 
height,"  for  more  than  twenty  years  prior  to  the  bringing  of  this  ac- 
tion. It  is  therefore  evident  that,  in  view  of  this  finding,  it  made 
not  a  particle  of  difference  what  was  the  natural  head  and  fall  upon 
the  property  of  the  Mills  Company,  or  what  head  and  fall  it  was 
actually  maintaining  when  the  plaintiff's  petition  was  filed ;  for  if 
the  defendant  had  a  prescriptive  right  to  do  the  exact  thing  it  was 
then  doing,  the  details  sought  to  be  elicited  by  the  first  two  ques- 
tions were  immateriaL  The  answers  which  the  jury  returned  to 
them  were,  of  course,  equivalent  to  no  answers  at  all;  but  the  an- 
swer with  respect  to  the  prescriptive  right  of  the  Mills  Company 
was  conclusive  of  the  whole  case,  and  sufficient,  in  and  of  itself,  to 
completely  defeat  the  plaintiff's  action.  See  Civil  Code,  §  3590, 
and  cases  there  cited.  We  may  therefore  treat  as  having  been  un- 
answered the  questions  to  which  the  jury  replied :  "  We  do  not 
know;"  and  it  may  be  admitted  that,  but  for  the  answer  referred 
to  above,  these  two  questions  would  have  been  of  the  utmost  ma- 
teriality. For  the  sake  of  argument,  it  may  be  further  conceded 
that  the  questions  submitted  at  the  instance  of  the  Mills  Company 
were  open  to  the  criticism  made  thereon,  and  it  will  still,  we  think. 
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be  clear  that  there  is  nothing  in  all  this  calling  for  a  reversal  of  the 
judgment  of  the  court  below. 

The  faQure  of  a  jury  to  whom  an  equity  case  is  submitted  upon 
special  issues  of  fact  to  answer  a  question  that  is  immaterial,  whether 
so  ab  initio  or  made  so  by  an  answer  to  another  question,  can  not 
result  injuriously  to  the  plaintiff;  and  this  is  equally  true  of  the 
submissidti  to  them  by  the  court  of  immaterial  questions  which  they 
do  answer.  The  two  propositions  embraced  in  the  last  sentence 
are  certainly  consistent  with  common  sense,  if  not  with  law;  but, 
as  a  rule,  these  things  are  in  harmony.  Suppose  A.  sued  B.  for 
services  rendered  in  building  a  house,  and,  under  the  pleadings,  they 
were  at  issue  on  all  the  points  indicated  by  the  first  five  of  the  fol- 
lowing questions:  (1)  What  price  was  A.  to  receive  for  building 
the  house  ?  (2)  Did  he  build  it  according  to  contract  ?  (3)  If  not, 
how  much  should  be  deducted  for  failure  to  do  so?  (4)  Has  he 
actually  been  paid  the  full  amount  of  the  contract  price?  (5)  If 
not,  what,  if  anything,  is  yet  due  him  ?  (6)  Is  B.,  the  defendant, 
a  man  of  large  or  small  means  ?  Now  if  the  case  was  submitted 
to  a  jury  upon  these  six  questions,  it  is  obvious  that  a  failure  to 
answer  the  last  would  be  a  matter  of  no  consequence  whatever, 
it  being  immaterial  ab  initio.  It  is  equally  obvious  that  if  they 
answered  the  fourth  question  "No,"  the  other  four  questions  should 
be  distinctly  answered.  But  suppose  they  answered  that  question 
"  Yes,"  what  possible  difference  would  a  failure  to  answer  all  the 
others  make  ?  Beyond  doubt,  if  A.  actually  received  all  that  he 
was  in  any  event  t<5  get,  B.  would  be  entitled  to  a  judgment  discharg- 
ing him  from  liability,  no  matter  what  was  the  truth  of  the  other 
controverted  issues.  This  simple  illustration  seems  to  afford  a  sat- 
isfactory demonstration  of  the  correctness  of  the  first  two  headnotes, 
and  they  are  in  line  with  the  previous  decisions  of  this  court.  In 
Lake  v.  Hardee,  57  Ga,  466,  it  was  held  that  the  questions  sub- 
mitted "  must  elicit  all  the  facts  necessary  to  found  the  decree  on 
the  verdict."  This  case  was  also  previously  dealt  with  in  55  Oa, 
667.  In  Cjoleman  v.  Slade  &  Etheridgey  75  Ga,  61,  it  was  ruled 
that  when  a  case  is  tried  on  special  issues,  the  judge  should  submit 
to  the  jury  "  such  issues  as  will  enable  him  to  make  a  judgment  or 
decree  in  the  case  from  the  verdict  and  pleadings  and  the  undisputed 
facts ;  but  he  need  not  sift  the  jury  or  enter  into  particulars ;  nor 
need  he  submit  issues  requested  by  counsel,  if  he  has  already  pro- 
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pounded  questions  which  will  draw  the  same  substantial  answers 
from  the  jury."  When  a  verdict  does  not  cover  all  the  material 
issues  so  as  to  enable  the  court  to  decree  thereon,  it  should  be  set 
aside.  See,  in  addition  to  the  two  cases  above  cited,  Cohh  v.  Wise^ 
71  Oa.  103;  Mayo  v.  Keaton,  78  Oa,  126;  and  Cooper  v.  Branchy 
86  Oa.  234.  In  the  case  last  cited  material  questions  were  left 
imanswered,  and  the  substantial  issues  in  the  case  were  ndt  covered 
by  the  answers  actually  made.  The  verdict,  therefore,  was  not  suf- 
ficiently full  to  support  a  decree.  In  Ruffin  v.  Paris,  75  On.  653,  it 
was  bdd  that  a  refusal  to  submit  a  particular  question  was  not  cause 
for  a  new  trial  when  "  the  question  submitted  and  its  answer  covered 
the  issue  which  the  defendant  desired,  so  far  as  it  was  necessary  to 
the  making  of  a  proper  decree  in  the  case."  Manifestly,  if  the 
question  refused  had  been  submitted  and  not  answered,  the  result 
would  have  been  the  same.  The  true  rule  deducible  from  all  these 
cases  and  from  the  Momentary  principles  of  good  practice  is,  that 
the  verdict  must  with  sufficient  fullness  and  certainty  cover  the 
substantial  issues  in  the  case  to  enable  the  court  to  base  upon  it  a 
proper  judgment.  Where  a  case  turns  upon  one  or  more  control- 
ling issues,  a  verdict  which  thus  covers  the  same  meets  all  the 
requirements  of  the  law.  The  real  test  is,  not  what  questions  are 
answered  or  remain  unanswered ;  but  what  facts  do  the  answers 
actually  made  establish,  and  are  they  comprehensive  enough  to 
warrant  and  support  a  judgment  which  rightfully  disposes  of  the 
whole  case? 

3.  One  of  the  questions  submitted  to  the  jury  was:  "How  much 
back-flow,  if  any,  is  caused  by  the  dam  and  power-house  of  the 
City  Mills  Company  upon  the  property  of  the  Columbus  Power 
Company?"  To  this  the  jury  answered:  "None."  The  plaintiff 
made  in  the  court  below  the  point,  and  insisted  upon  it  here,  that 
this  finding  vitiated  the  entire  verdict,  because  it  was  inconsistent 
with  the  finding  that  the  defendant  had  for  more  than  twenty  years 
caused  a  back-flow  upon  the  property  of  the  plaintiff,  and  in  con- 
tradiction of  the  fact,  admitted  in  the  defendant's  answer,  that  it 
had  caused  such  a  back-flow.  We  do  not  think  this  point  is  well 
taken.  Whether  or  not  a  back-flow  actually  existed  was  really  not 
an  issue  in  controversy,  either  under  the  pleadings  or  the  evidence. 
The  jury  could  not  possibly  have  failed  to  understand  that  this 
was  so.     Taking  this  into  view,  and  looking  to  the  form  of  the 
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questdon  now  under  notice,  their  finding  thereon  must  have  been 
intended  to  express  the  idea  that  the  dam  and  power-house  together 
did  not  cause  any  back-flow,  or,  in  other  words,  that  the  power- 
house did  not  contribute  to  causing  the  back-ftow  the  existaice  of 
which  was  not  denied.  Thus  interpreting  the  answer  "None"  is, 
we  think,  but  giving  to  the  same,  under  the  circumstances,  its  fair 
and  reasonable  meaning. 

4  Another  complaint  of  the  verdict  was  that  it  was  "inconsist- 
ent and  insufiScient  to  base  a  judgment  or  decree,  for  that  under 
the  pleadings  and  facts  in  the  case  the  jury  could  not  ascertain  the 
extent  of  the  present  back-flow  of  water  on  the  property  of  the 
plaintiff,  nor  that  it  had  been  maintained  to  its  present  height  .  . 
for  more  than  twenty  years,  without  first  finding  what  was  the 
natural  head  and  fall  on  the  property  of  the  defendant  and  what  was 
the  head  and  fall  under  existing  conditions,"  etc.  This  position  is 
surely  not  maiotainable.  A  jury  could  certainly  find,  upon  suffi- 
cient evidence,  that  the  water  of  a  stream  with  a  dam  therein  had, 
for  a  stated  period,  stood  at  a  given  mark  on  a  stone  situated  upon 
a  particular  tract  of  land,  without  having  the  slightest  knowledge 
of  the  existing  head  and  fall  in  the  stream  upon  the  land  of  a  lower 
propriety,  or  of  what  that  bead  and  taSl  would  be  if  the  dam  should 
be  taken  out  This  proposition  is,  we  think,  sufficiently  clear  with- 
out elaboration. 

5.  The  verdict  was  also  excepted  to  as  being  contrary  to  evi- 
dence. As  stated  above,  there  was  evidence  warranting  the  finding 
that  the  defendant  had  a  right  by  more  than  twenty  years  pre- 
scription to  maintain  the  back-flow  as  it  existed  when  the  action 
wag  b^un.  Apparently,  the  evid«ice  in  support  of  the  contention 
to  the  contrary  was  stronger  and  more  satisfactory  than  that  on 
which  the  jury  based  their  conclusion ;  but  the  trial  couit  approved 
of  the  same,  and  this,  under  rulings  almost  without  number,  is  an 
end  of  the  matter.  With  this  conclusion  thus  established,  the  plain- 
tiff's case  was  without  foundation,  and  the  judgment  in  favor  of  the 
defendant  was  the  inevitable  sequence. 

Judgment  on  main  bill  of  exceptions  affirmed;  crosaAyill  die* 
missed.     All  the  Jttstices  concurring. 
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Blalock  V.  Buchanan. 

Simmons,  C.  J.  Where  an  execution  founded  upon  a  common-law  judgment 
is  levied  upon  land  and  before  the  sale  the  tax-collectors  of  the  coun^  and 
city  place  tax  executions  in  the  hands  of  the  levying  officer,  with  directions 
to  retain  a  sufficient  amount  from  the  proceeds  of  the  sale  to  pay  off  the  tax 
executions,  and  the  proceeds  of  the  sale  amount  to  more  than  enough  to  sat- 
isfy the  tax  fi.  fas.,  and  subsequently  to  the  sale  the  purchaser,  who  is  the 
owner  of  the  common-law  execution,  pays  to  the  sheriff  a  sufficient  amount 
to  dischaige  the  tax  fi.  fas.,  and  the  sheriff  transfers  them  to  the  purchaBer, 
who  subsequently  has  them  levied  upon  other  property  of  the  defendant,  an 
affidavit  of  illegality  upon  the  groxmd  that  the  tax  t,  fas.  have  been  paid  off 
and  discharged  should  be  sustained.  Under  the  facts  stated,  the  fi.  fajs.  were 
paid  off,  and  the  sheriff  had  no  right  to  transfer  them  to  the  purchaBer. 

Judgment  reversed.    All  the  Justicee  concurring, 

8i]bmitt«d  January  2,— Decided  February  4.  1908. 

Aflfidavit  of  illegality.     Before  Judge  littlejohn.     Sumter  supe- 
rior court.     December  10,  1901. 

Ansley  &  Ansley^lox  plain tifT  in  error. 
E,  A.  Hawkins^  contra. 


WALTERS  V,  AMERICUS  JEWELRY  AND  MUSIC  CO. 

1.  Whatever  may  be  the  proper  legal  construction  of  the  written  contract  in  evi* 
dence  in  the  present  case,  there  is  no  complaint  either  of  the  court's  failure 
to  construe  it,  or  of  the  admission  of  parol  testimony  to  show  what  the  real 
transaction  between  the  parties  was.  This  being  so,  and  the  case  having  been, 
tried  upon  the  evidence  introduced,  consisting  of  the  written  instrument  and 
the  testimony  of  the  witnesses  in  reference  to  the  contract,  the  case  should  be 
dealt  with  accordingly. 

2.  Under  the  evidence  the  jury  were  authorized  to  find  that  under  the  contract 
there  wajs  a  sale,  vri  th  a  reservation  in  the  seller  of  the  right  to  retake  posses- 
sion of  the  property  upon  the  buyer's  failure  to  pay  as  agreed;  and  this  was, 
in  effect,  a  reservation  of  title  in  the  seller. 

8.  Dealing  with  the  case  as  above  indicated,  the  request  to  charge  which  was  re- 
fused by  the  court  was  inappropriate,  and  therefore  the  court  did  not  err  in 
refusing  it. 

4.  So  far  as  appears  from  the  record,  the  recovery  for  the  plaintiff  waa  fully 
warranted  by  the  evidence. 

Argued  January  8,— Decided  Febnuury  4, 19Q2. 

Bail-trover — appeal.      Before  E.  A.  Hawkins,  judge  pro  hac 
vice.    Sumter  superior  court.     July  9, 1901. 

J,  R,  Williams  and  F.  A.  Hooper^  for  plaintiff  in  error. 
J.  H,  LumpkiUy  contra. 
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Fish,  J.  The  Americus  Jewelry  and  Music  Company  brought  an 
action  of  trover  s^ainst  John  W.  Walters  for  a  certain  described 
piano,  stool  and  cover,  allied  to  be  of  the  value  of  S300,  which 
the  petition  averred  had  been  rented  by  the  plaintiff  to  the  defend- 
ant and  which  the  defendant  refused,  upon  demand,  to  deliver  to 
the  plaintiff.  The  defendant,  by  his  answer,  admitted  that  he  had 
possession  of  the  property,  but  denied  that  he  held  it  under  a  con- 
tract of  rent,  and  alleged  that  he  held  '*the  same  under  a  contract 
of  purchase."  He  also  admitted  that  the  plaintiff  had  demaftded 
the  property  of  him  "and  that  he  refused  to  pay  any  amount  for 
rent  or  deliver  possession."  He  further  pleaded  that  "the  pur- 
chase-price agreed  upon  was  S300,"  and  that  at  the  time  he  pur- 
chased the  piano  the  plaintiff,  through  its  agent  who  made  the 
sale,  made  certain  false  representations  in  reference  to  the  worth  of 
the  instrument,  upon  which  he  relied  in  making  the  purchase,  and 
that  at  the  time  of  such  purchase  he  told  said  agent  "that  he  knew 
nothing  of  the  value  of  any  piano,  and  would  have  to  rely  upon  his 
representations  of  it ;"  that  the  piano  subsequently  proved  to  be  de- 
fective in  certain  designated  and  described  particulars,  and  that  he 
had  paid  the  plaintiff  SI  65,  which  was  more  than  the  piano  was 
worth.  His  answer  concluded  with  a  prayer  that  the  title  to  the 
instrument  be  declared  to  be  in  him,  or  that  the  plaintiff  be  re- 
quired to  refund  to  him  the  Si 65,  in  which  event  he  was  willing 
to  return  the  piano  to  the  plaintiff  and  cancel  the  contract  of  pur- 
chase. The  jury  returned  a  verdict  for  the  plaintiff,  but  just  what 
that  verdict  was  it  is  impossible  to  ascertain  from  the  bill  of  excep- 
tions, in  which  neither  the  verdict  nor  the  judgment  is  set  out,  or 
from  the  record,  as  neither  the  verdict  nor  the  judgment  is  sent  up 
with  the  record,  owing  to  the  failure  of  the  plaintiff  in  error  to  specify 
either  of  them  as  being  a  part  thereof  material  to  a  clear  under- 
standing of  the  case  and  the  errors  complained  of.  The  plaintiff 
introduced  in  evidence  the  following  written  contract:  "This  cer- 
tifies that  I,  Jno.  W.  Walters,  have  rented  of  Americus  Jewelry  & 
Music  Co.  the  following  described  property:  one  Sebastian  Somer 
Piano  No.  5334,  mahogany  veneered,  with  stool  and  cover,  for  which 
I  promise  to  pay  fifteen  (15.00)  dollars  per  month  until  the  amount 
of  three  hundred  (300.00)  dollars  has  been  paid,  and  any  neglect 
on  my  part  to  pay  said  rent  when  due  shall  entitle  said  Americus 
Jewelry  &  Music  Co.,  or  their  assigns,  to  repossess  above-described 
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property  without  hindrance  or  process  of  law,  and  I  forfeit  all  that 
has  been  paid  on  above-described  property  as  rent  for  and  during 
the  tuQQte  said  property  has  been  in  my  possessicm.  I  further  prom- 
ise to  protect  and  keep  in  good  order  the  said  property  and  not  al- 
low the  same  to  go  out  of  my  possession.  Fully  understanding  all 
the  above  conditions  I  hereto  affix  my  hand  and  seal. 

John  W.  Walters  [L.  S.]     Witness:   Cal.  J.  Schneider. 

Americus,  Ga.,  Dec.  27, 1894." 

Xll  the  body  of  this  contract  was  printed  matter,  except  the 
names  of  the  parties,  the  description  of  the  property,  the  words  and 
figures  "fifteen  (15.00)  dollars,"  "month"  and  "three  hundred 
(300.00)  dollars,"  which  were  written  with  pen  and  ink,  a  printed 
form  evidently  having  been  used  in  preparing  the  instrument  for 
execution.  On  one  side  of  the  paper  containing  this  contract  a  wide 
margin  had  been  left  upon  which  to  enter  credits  of  money  paid  on 
the  contract.  At  the  top  of  this  margin  was  printed,  in  capital 
letters,  the  words,  "Amounts  paid  on  this  rent  note."  Underneath 
this  general  heading,  the  margin  was  ruled  into  columns,  headed, 
respectively, "  Date,"  and  "  Amount,"  under  which  headings  ap- 
peared many  credits  of  small  amounts,  made  at  different  dates,  which 
amounted  in  the  aggregate  to  $165. 

1.  The  court  did  not  construe  this  contract,  but  allowed  parol 
evidence  to  be  introduced  for  the  purpose  of  explaining  its  true  in- 
tent and  meaning.  The  plaintiff  contended  that  it  was  a  rent  con- 
tract, while  the  defendant  contended  that  it  was  a  contract  of  pur- 
chase. Thus  the  issue  was  fought  out,  imder  the  evidence.  There 
is  no  complaint  either  of  the  court's  failure  to  construe  the  written 
contract,  or  of  the  admission  of  parol  evidence  to  explain  it  This 
being  so,  and  the  case  having  been  tried  upon  the  evidence  intro- 
duced, consisting  of  this  written  instrument  and  the  testimcmy  of 
witnesses  in  reference  to  the  real  contract  between  the  parties,  the 
case  should  be  dealt  with  accordingly,  no  matt^  what  may  be  the 
true  legal  construction  of  the  written  contract. 

2.  The  written  contract  having  been  introduced  in  evidence, 
like  any  other  evidence  in  the  case,  was  before  the  jury  for  their 
due  consideration.  Therefore,  in  arriving  at  their  conclusions,  they 
could  not  ignore  it,  imless  there  was  an  irrecondlable  conflict  be- 
tween its  provisions  and  parol  evidence  and  they  believed  this  tes- 
timony, and  not  the  writing,  to  set  forth  the  true  contract  between 
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the  parties.     If  the  parol  evidence  simply  modified  the  apparent 
l^al  meaning  of  the  written  instrument,  or  explained  a  doubtful 
meaning,  the  jury  were  bound  to  arrive  at  the  real  contract  into 
which  the*parties  entered  by  construing  the  written  instrument  in 
the  light  of  such  parol  evidence.    We  think  it  is  clear  from  the  evi- 
dence in  the  case,  considered  as  a  whole,  that  the  jury  were  author- 
ized to  find  that  the  contract  was  one  of  conditional  sale,  the  plain- 
tiff seUing  the  property  to  the  defendant  at  the  agreed  price  of 
three  hundred  dollars,  payable  in  installments,  and  retaining  the 
title  thereto  until  the  defendant  should  finish  paying  for  the  same, 
with  the  right  in  the  plaintiff  to  repossess  itself  of  the  property 
upon  failure  of  the  defendant  to  pay  any  installment  of  the  pur- 
chase-money when  due.     The  parol  evidence  offered  by  the  plain- 
tiff was  perfectly  consistent  with  this  theory,  and  that  introduced 
by  the  defendant  was  not  all  inconsistent  with  it.     Upon  this  sub- 
ject, the  d^endant  simply  testified  that  he  did  not  rent,  and  would 
Dot  have  rented,  the  piano  from  the  plaintiff,  but  that  he  purchased 
it  for  three  hundred  dollars,  paying  fifteen  dollars  down,  and  the  plain- 
tiff giving  him  time  in  which  to  pay  the  balance.    He  fiuther  tes- 
tified that  he  had  paid  one  hundred  and  sixty-five  dollars  on  it,  and 
would  have  ccm tinned  to  pay  if  the  piano  had  been  as  represented  by 
the  seller,  and  that  the  amount  which  he  had  paid  was  more  than 
the  piano,  in  its  defective  condition,  was  worth.     He  also  testified 
that  the  words  "fifteen  dollars,"  were  not  in  the  written  instru- 
ment when  he  signed  it.     Viewing  the  written  contract  as  a  con- 
tract of  hire,  and  not  one  of  purchase,  the  testimony  of  the  defend- 
ant conflicts  with  it;  but  if  we  view  the  contract  contained  in  the 
wtiting  as  a  conditional  sale,  there  is  no  such  conflict.    This  testi- 
mony is  not  at  all  inconsistent  with  a  conditional  sale,  in  which  the 
plaintiff  reserved  the  title  to  the  property,  as  security  for  the  full 
payment  of  the  agreed  purchase-price.     Whatever  imperfections 
and  peculiarities  there  may  be  in  the  written  contract,  this  much  is 
clearly  apparent  therefrom :  that  the  seller  had  the  right  to  repos- 
sess itself  of  the  property  upon  the  failure  of  the  purchaser  to  pay 
the  purchase-mon^  in  accordance  with  the  terms  of  the  contract. 
So  if ,  in  the  light  of  the  defendant's  testimony,  we  treat  the  con- 
tract as  being  one  of  sale,  and  not  a  contract  of  hire,  the  effect  of 
the  stipulation  giving  the  plaintiff  this  right  is  to  make  the  trans- 
action a  conditional  sale,  with  retention  of  title  in  the  plaintiff  un- 
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til  the  full  aipount  of  the  purchase-money  should  be  paid.  What- 
ever may  be  the  true  legal  construction  of  the  written  contract,  it 
must,  for  the  purposes  of  this  case,  be  construed  in  the  light  of  the 
parol  evidence  which  was  introduced  upon  the  trial,  and  so  con- 
strued the  evidence,  as  a  whole,  fully  warranted  a  finding  that  its 
meaning  was  as  above  indicated.  Upon  such  a  construction  of  the 
contract,  the  jury,  unless  they  believed,  from  the  evidence,  that  the 
piano  was  not  a  good  merchantable  article  at  the  time  of  the  sale, 
and  that  the  defendant  had  already  paid  as  much  as  it  was  worth 
in  its  defective  condition,  were  authorized  to  find  a  money  verdict 
in  favor  of  the  plaintiff  in  some  amount,  and  there  is  nothing  in  the 
transcript  of  the  record  before  us  to  show  that  they  did  not  return 
such  a  verdict  or  that  the  amount  thereof  was  excessive.  This  be- 
ing so,  it  must  be  presumed  that  the  jury  found  for  the  plaintiff  such 
a  verdict  as  the  law  authorizes  in  a  case  of  this  kind;  and  as  to  the 
questions,  whether  the  plaintiff  had  falsely  represented  the  value 
of  the  piano  to  the  defendant,  and  if  so,  whether  the  defendant  had 
paid  all  that  the  piano  was  really  worth,  the  jury  were  the  judges 
of  the  sufficiency  of  the  evidence  to  sustain  the  defendant's  con- 
tentions in  these  respects,  and,  in  our  opinion,  a  verdict  for  the 
plaintiff  was  not  unwarranted  by  the  testimony.  Guilford  v.  Mo- 
Kirdey,  61  Ga,  2ZQ\Ro8s  v.  McDuffie,  91  Ga.  120. 

3.  The  plaintiff  in  error  complains  because  the  court  refused  to 
give  the  following  written  request  in  charge  to  the  jury:  "If  you 
believe  that  this  was  a  sale,  that  Walters  did  not  agree  to  rent  the 
piano,  then  I  charge  you,  there  being  no  reservation  of  title,  the 
plaintiff  would  not  be  entitled  to  recover  on  this  kind  of  action,  and 
it  would  be  your  duty  to  so  find."  Dealing  with  the  case  as  here- 
tofore indicated,  this  request  was  inappropriate,  and  therefore  prop- 
erly refused.  It  assumed  that  there  was  no  reservation  of  title, 
and  sought  to  have  the  jury  so  instructed  by  the  court,  when  the 
evidence  was,  as  we  have  seen,  such  as  to  warrant  a  finding  by  the 
jury,  that  the  effect  of  the  contract  entered  into  by  the  parties  was  to 
reserve  the  title  in  the  seller  until  the  purchase-price  should  be  fully 
paid ;  and  it  would,  therefore,  have  been  manifestly  erroneous  for 
the  court  to  have  charged  them  that  there  was  no  reservation  of  title. 

4.  So  far  as  appears  from  the  record,  the  recovery  for  the  plain- 
tiff was  fully  warranted  by  the  evidence. 

Jvdgment  affii^med.     All  the  Jttstices  concurring. 
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Clego  v.  Whitley. 

Fish,  J.  1.  Where  a  trading  corporation  had  an  existing  contract  with  the 
manufacturer  of  a  leading  article  of  commerce  for  the  exclusive  sale  thereof 
in  a  given  territory,  and  by  virtue  of  such  contract  was  enabled  to  increase  its 
general  business  and  the  profits  of  the  same  through  a  course  of  years,  the 
benefits  resulting  from  such  contract  to  the  corporation  would,  at  any  given 
time  while  the  contract  was  of  force,  be  represented  in  the  gross  amount  of 
the  corporation's  tangible  assets. 

2.  This  being  so,  a  shareholder  in  the  corporation  who  sold  out  his  stock  therein, 
at  a  price  arrived  at  by  making  a  fair  valuation  of  such  assets  and  taking  into 
account  the  liabilities  of  the  concern,  received  the  full  benefit  of  all  advan- 
tages derived  from  the  contract  with  the  manufacturer  up  to  the  time  of  the 
sale  of  the  stock. 

3.  Where,  however,  such  contract  had  no  fixed  time  to  run  and  was  terminable  at 
the  will  of  the  manufacturer,  there  would,  at  any  given  time,  be  no  practicable 
basis  for  ascertaining  how  much,  if  anything,  the  mere  existence  of  the  con- 
tract could  be  said  to  enhance  the  value  of  the  stock. 

4.  Applying  what  is  laid  down  above  to  that  view  of  the  evidence  which  is  most 
favorable  to  the  plaintiff,  she  was  not  entitled  to  recover,  and  the  verdict  in 
favor  of  the  defendant  was  right ;  for  even  assuming  that  he,  in  purchasing 
her  stock,  falsely  represented  that  the  contract  with  the  manufacturer  was  his 
individual  property  and  not  that  of  the  corporation,  there  was  no  basis  for 
calculating  the  damages  alleged  to  have  been  occasioned  to  the  plaintiff  by 
bis  deceit.  On  the  contrary,  the  same  were  too  remote  and  speculative  for 
computation. 

I,  As  will  be  observed,  an  affirmance  of  the  judgment  below  necessarily  results, 
although  the  plaintiff  be  given  the  benefit  of  all  her  contentions  of  fact ;  and 
it  is  equally  true  that  the  evidence  fully  warranted  a  finding  that  the  defend- 
ant below  was  guilty  of  no  deceit  at  all.  It  is  immaterial  whether  the  court  did 
or  did  not  err  in  charging,  or  in  refusing  to  charge ;  for  the  verdict,  under  the 
law  and  the  evidence,  was  the  only  outcome  of  the  case  legally  possible. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  January  4,  —  Decided  February  4, 1902. 

Action  for  deceit.     Before  Judge  littlejohn.     Sumter  superior 
court.     July  22,  1901. 

Shipp  &  Sheppard,  for  plaintiff. 

Allen  Fort  and  C.  B,  Winchester,  for  defendant. 
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GRUMPIER,  executor,  v.  BARFIELD  &  WILSON 
COMPANY. 

A  will  contained  the  following  item:  *'To  my  lieloved  daughter,  Eliza  M.  D. 
Grumpier,  I  ghe  and  bequeath  the  use,  benefit,  and  profit  of  fifty  acres  of 
my  land  [describing  it].  This  I  give  and  bequeath  to  my  daughter,  Eliza  M.  D. 
Cmmpler,  so  long  as  ^e  shall  desire  to  remain  satisfied  upon  it,  and  she  shall 
not  have  the  right  to  sell  or  transfer  the  same  to  any  other  person;  but  when 
she  becomes  dissatisfied  with  same,  then  it  shall  revert  back  to  the  balance  of 
the  possession  from  which  it  was  taken."  The  devisee  went  into  possession 
of  the  property  after  the  probate  of  the  will,  and  remained  in  possession  for 
more  than  thirteen  years  without  expressing  any  dissatisfaction.  BM :  (1) 
That  even  if  the  restraints  sought  to  be  placed  in  the  latter  portion  of  the 
item  of  the  will  upon  the  devisee  as  the  owner  of  the  fee-simple  estate  which 
is  created  by  the  first  sentence  are  not  all  void,  it  was  incumbent  upon  the 
devisee  to  elect,  within  a  reasonable  time  after  she  entered  into  possession, 
whether  she  desired  to  remain  satisfied  on  the  land,  and  thus  become  the  ab- 
solute owner  thereof.  (2)  That,  after  the  lapse  of  the  time  above  mentioned, 
she  will  be  conclusively  presumed  to  have  elected  to  remain  satisfied  upon  the 
property,  and  therefore  become  the  fee-simple  owner  under  the  terms  of  the 
will.  (3)  That  in  any  event  the  item  of  the  will  can  not  be  so  construed  as 
to  authorize  the  devisee,  after  entering  upon  the  land  and  remaining  satisfied 
thereon  for  more  than  thirteen  years,  to  surrender  possession  to  the  executor 
and  disclaim  all  interest  in  the  property,  for  the  purpose  of  defeating  the  levy 
of  an  execution  founded  upon  a  judgment  against  her. 

Argued  January  6,  —  Decided  February  4, 1M2. 

Levy  and  claim.  Before  Judge  littlejohn.  Dooly  superior 
court.     July  19,  1901. 

J.  T.  Jeter,  J.  F.  Powell  &  Son,  and  J,  H,  Martin,  i<x  plaintiff 
in  error.     Thovison  &  Whipple,  contra. 

Cobb,  J.  Barfield  &  Wilson  Company  obtained  a  judgment 
against  Miss  Dolly  Crumpler,  and  on  February  5, 1900,  caused  the 
execution  issued  thereon  to  be  levied  upon  a  tract  of  land  then  in 
her  possession.  To  this  levy  M.  C.  Crumpler,  as  executor  of  the 
will  of  Matilda  Crumpler,  deceased,  interposed  a  claim.  The  claim 
case  was  tried  by  the  judge  without  the  intervention  of  a  jury, 
upon  an  agreed  statement  of  facts,  from  which  the  following  ap- 
peared :  Matilda  Crumpler  died  testate,  and  her  will  was  proved  in 
solemn  form  and  admitted  to  record  on  the  5th  day  of  July,  1886. 
The  third  item  of  the  will  was  in  the  following  language :  **  To  my 
beloved  daughter,  Eliza  M.  D.  Crumpler,  I  give  and  bequeath  the 
use,  benefit,  and  profit  of  fifty  acres  of  my  land,  including  my 
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houses  as  they  now  stand,  is  in  the  southwest  corner  of  my  land 
in  said  county  and  2nd  district,  known  as  lot  No."  One  Hundred 
and  Sixteen  (116).  This  I  give  and  bequeath  to  my  daughter, 
Eliza  M.  D.  Crampler,  so  long  as  she  shall  desire  to  remain  satis- 
tied  upon  it,  and  she  shall  not  have  the  right  to  sell  or  transfer  the 
same  to  any  other  person ;  but  when  she  becomes  dissatisfied  with 
same,  then  it  shall  revert  back  to  the  balance  of  the  possession 
from  which  it  was  taken."  The  person  referred  to  in  the  item  of 
the  will  just  quoted  as  the  daughter  of  the  testatrix  is  the  defend- 
ant in  execution,  and  the  land  levied  on  is  the  land  described  in 
that  item  of  the  will.  The  defendant  in  execution  has  no  other  in- 
terest whatever  in  that  land  than  such  as  she  may  have  acquired 
under  this  item  of  the  will.  At  the  date  of  the  levy  she  was  liv- 
ing upon  the  land  and  claiming  the  same  as  her  own  under  the 
item  of  the  will,  and  had  been  in  possession  of  the  land  claiming 
title  thereto  since  the  probate  of  the  will.  Subsequently  to  the 
levy,  but  not  more  than  two  months  thereafter,  she  disclaimed  all 
right,  title,  or  interest  in  the  land  and  turned  the  same  over,  so  far 
as  she  had  the  right  to  do  so,  to  the  executor  of  the  will,  and  he 
was  at  the  time  of  the  trial  of  the  claim  ouse  in  control  of  the  prop- 
erty. A  judgment  was  entered  finding  the  property  subject  to  the 
execution,  and  to  this  judgment  the  claimant  excepted. 

Under  the  law  of  this  State  the  word  "heirs,"  or  its  equivalent, 
is  not  necessary  to  create  an  absolute  estate ;  and  every  convey- 
ance is  construed  to  convey  the  fee,  unless  a  lesser  estate  is  men- 
tioned and  limited  in  the  conveyance.  Civil  Code,  §  3083.  Under 
this  rule,  if  the  first  sentence  of  the  item  of  the  will  above  quoted 
stood  alone,  there  would  be  no  question  as  to  the  character  of  the 
estate  the  devisee  took  thereunder.  It  would  be  a  fee  simple.  The 
question  is,  how  far,  if  at  all,  is  this  fee-simple  estate  affected  or 
limited  by  the  words  contained  in  the  second  sentence.  "The 
power  of  alienation  is  necessarily  incident  to  every  estate  in  fee,  and 
a  condition  in  a  devise  of  lands  in  fee  simple,  altogether  prevent- 
ing alienation,  is  repugnant  to  the  estate  and  void.  No  one  can 
create  what  is  in  the  intendment  of  the  law  an  estate  in  fee  simple 
and  at  the  same  time  deprive  the  owner  of  those  rights  and  priv- 
ileges which  the  law  annexes  to  it."  Pritch.  Wills,  §  161.  See 
also  Page,  Wills,  §  684;  Schoul.  Wills  (3d  ed.),  §  602  ;  29  Am.  & 
Eng.  Enc.  Law  (1st  ed.),  484;  Freeman  v.  Pkillips,  113  Oa,  589. 
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Mr.  Pritchard  in  his  very  excellent  work  on  Wills,  from  which  we 
have  already  quoted, also  says:  "Terms  of  exclusion  of  the  donee's 
creditors,  not  amounting  to  a  limitation  of  the  estate,  can  no  more 
repel  the  creditors  than  a  restraint  upon  alienation  can  tie  the 
hands  of  the  donee  himself.  Liability  for  debts  ought  to  be,  and 
is,  just  as  much  an  incident  of  property  as  the  jus  duponendi  is ; 
for,  indeed,  it  is  one  mode  of  exercising  that  power.  By  the  use  of 
no  terms  or  art  can  the  It^al  title  to  property  be  given  to  a  man 
so  that  he  may  continue  to  own  and  enjoy  it  and  at  the  same  time 
defy  his  creditors  and  deny  them  satisfaction  thereout."  §  1 65.  The 
second  sentence  in  the  item  of  the  will  under  consideration  con- 
tains an  absolute  restraint  upon  alienation ;  and  such  restraint  be- 
ing in  violation  of  law,  so  much  of  the  item  as  attempts  to  impose 
it  upon  the  devisee  must  be  held  to  be  void.  The  controlling  ques- 
tion, however,  to  be  determined  in  the  present  case  is,  how  far  the 
fee-simple  estate  which  is  vested  in  the  devisee  under  the  first  sen- 
tence in  the  item  is  affected  by  the  words  in  the  second  sentence, 
which  seem  to  make  the  estate  that  the  devisee  has  in  the  property 
conditional  upon  her  desiring  to  remain  satisfied  ?  It  is  evident 
from  the  language  of  the  item  that  the  testatrix  did  not  desire  her 
daughter  to  retain  the  property,  if  after  entering  into  possession 
she  should  become  dissatisfied.  The  use  of  the  words, "  remain  sat- 
isfied upon  it,"  show  that  it  was  the  intention  of  the  testatrix  that 
the  title  to  the  property  should  vest  in  the  daughter,  and  that  she 
should  enter  into  possession,  and  if  after  remaining  in  possession  she 
should  become  dissatisfied,  the  property  should,  upon  the  expres- 
sion of  this  dissatisfaction,  revert  to  the  estate  of  the  testatrix.  The 
language  of  the  will  indicates  that  there  was  in  the  mind  of  the 
testatrix  an  intention  that  permanent  ownership  of  the  land  by  the 
devisee  should  be  dependent  upon  her  being  satisfied  to  remain 
thereon^  but  the  will  does  not  provide  within  what  time  the  dis- 
satisfaction shall  be  expressed.  The  will  in  effect  gives  to  the  de- 
visee the  right  of  election  either  to  take  the  fee  as  conveyed  under 
the  first  sentence  of  the  item  quoted,  or  to  express  her  dissatisfac- 
tion with  the  devise,  and  thus  cause  the  property  to  revert  to  the 
estate.  It  could  not  have  been  the  intention  of  the  testatrix  that 
the  devisee  should  remain  upon  the  land  indefinitely  without  de- 
termining the  question  as  to  whether  she  was  satisfied  to  remain 
thereon.     It  was  evidently  intended  that  the  devisee  should  decide 
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this  question  within  a  reasonable  time,  and  not  leave  the  matter  in 
doubt  as  to  who  was  the  owner  of  the  property,  whether  she  owned 
it  in  fee  simple,  as  she  had  a  right  to  claim  in  the  event  she  de- 
sired to  remain  satisfied  upon  the  land,  or  whether  the  estate  of  the 
testatrix  was  the  owner  because  the  devisee  was  not  satisfied  to  re- 
main upon  it. 

Even  if  the  words  contained  in  the  second  sentence  of  the  item  of 
the  will  under  consideration  have  any  effect  at  all  upon  the  character 
of  the  estate  the  devisee  took  in  the  land,  they  can  not  be  properly 
construed  to  have  any  other  effect  than  to  impose  upon  the  devisee 
the  duty  of  making  her  election  within  a  reasonable  time  as  to  whether 
she  would  take  the  land  in  fee  simple.  The  fact  that  she  had  re- 
mained in  possession  a  reasonable  time  after  entering  thereon  under 
the  provisions  of  the  will,  and  had  not  within  such  time  expr^sed 
in  any  way  her  dissatisfaction  to  remain  thereon,  would  conclusively 
show  an  election  on  her  part  to  remain  satisfied  on  the  land,  thus 
causing  the  fee-simple  estate  to  vest  in  her,  if  the  language  of  the 
item  be  construed  as  raising  a  condition  precedent,  and  preventing 
the  fee-simple  title  which  had  already  vested  from  becoming  de- 
vested by  a  subsequent  dissatisfaction,  if  the  language  of  the  item 
be  construed  to  raise  a  condition  subsequent  only.  If  the  lan- 
guage of  the  item  raises  a  condition  at  all,  it  would  seem  to  be  one 
subsequent  and  not  precedent.  See,  in  this  connection,  Taylor  v. 
Mason,  9  Wheat.-326,  350-1.  It  certainly  could  not  have  been  the 
intention  of  the  testatrix  that  her  daughter  should  go  into  possession 
of  this  land,  remain  thereon,  contract  debts,  and  when  her  creditors 
sought  to  subject  the  same  to  the  payment  of  her  debts,  she  should 
be  permitted  to  say  that  she  desired  no  longer  to  remain  upon  the 
land,  express  her  dissatisfaction  with  the  devise,  turn  the  property 
over  to  executor  of  the  will,  and  thus  defeat  her  creditors  in  their 
effort  to  collect  their  debts.  We  say  it  could  not  have  been  the 
intention  of  the  testatrix  that  this  state  of  facts  should  arise,  for 
the  simple  reason  that  if  such  had  been  her  intention  and  she  had 
expressed  the  same  in  unequivocal  words,  the  condition  thus  an- 
nexed to  the  estate  given  to  her  daughter  would  be  absolutely 
void.  The  words  of  the  will  do  not  demand  a  construction  which 
would  show  such  an  intention,  and  an  intention  to  annex  to  a  de- 
vise an  unlawful  condition  will  not  be  inferred  unless  the  language 
used  imperatively  demands  it.     As  the  record  discloses  that  Miss 
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Crumpler  went  into  possession  of  the  property  under  the  will  daini- 
ing  no  other  interest  than  such  as  passed  to  her  under  the  item 
above  quoted,  and  remamed  in  possession  for  nearly  fourteen  years, 
the  presumption  is  that  she  had  a  <'  desire  to  remain  satisfied  upon 
it/'  and  that  she  had  therefore  elected  to  take  the  property  in  fee 
simple,  as  her  mother  intended  she  should  do  in  the  event  she  de- 
sired to  remain  satisfied  upon  it,  and  the  fact  that  the  property  was 
about  to  be  seized  for  the  payment  of  her  debts  would  not  justify 
her  in  becoming  "dissatisfied  with  same,"  for  two  reasons :  first,  be- 
cause the  time  for  her  to  become  dissatisfied  had  certainly  expired 
after  the  lapse  of  more  than  thirteen  years,  and,  in  the  second  place, 
it  was  not  the  intention  of  her  mother  that  the  mere  fact  that  the 
property  given  to  her  dai^hter  was  to  be  used  to  pay  her  debts  should 
be  the  occasion  of  dissiatisfaction ;  and  even  if  this  was  the  intention 
of  her  mother,  such  an  intention  could  not  be  effectuated. 

The  evidence  authorized  the  finding  of  the  court  that  the  prop- 
erty was  subject  to  the  execution,  and  there  was  no  error  commit- 
ted which  would  require  a  reversal  of  the  judgment. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
Lewis,  J.,  dissenting.  I  am  unable  to  concur  in  the  judgment 
rendered,  because,  in  my  opinion,  the  devise  to  Eliza  M.  D.  Crum- 
pler in  the  will  of  her  mother  did  not  convey  any  estate  which 
could  possibly  be  made  the  subject  of  levy  and  sala  The  qualifying 
words,  **  so  long  as  she  shall  desire  to  remain  satisfied  upon  it,"  are 
words  of  limitation,  defining  the  duration  of  the  estate,  and  are  clearly 
to  be  distinguished  from  words  creating  a  condition,  which,  if  void, 
would  render  the  estate  absolute.  2  Bl.  Com.  155-6.  We  are  led, 
then,  to  a  choice  b^ween  two  conclusions,  either  one  of  which  is 
fatal  to  the  contentions  of  the  defendants  in  error.  Eliza  M.  D. 
Crumpler  took  an  estate  under  the  will  subject  to  be  terminated  at 
her  own  pleasure;  or  else,  owing  to  the  vagu^iess  of  the  language 
employed  in  the  will,  she  took  no  estate  at  alL  The  length  of  time 
during  which  she  had  "remained  satisfied"  upon  the  land  can  have 
no  effect  upon  the  nature  of  the  estate  which  she  took.  No  statute 
of  limitations  is  invoked,  and  none  is  applicable.  Nor  does  the  ques- 
tion of  fraud  upon  the  creditors  occupy  any  proper  place  in  the  de- 
termination of  the  case.  The  will  under  which  their  debtor  took 
the  land  in  dispute  was  duly  probated,  and  her  estate  in  the  prop- 
erty was  a  matter  of  public  record.  If  the  defendants  in  error  loaned 
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money  upon  insufficient  security,they  did  so  with  their  eyes  open, 
and  they  can  not  invoke  the  aid  of  the  courts  to  protect  them 
against  their  own  pcdpable  want  of  foresight. 

As  a  matter  of  construction,  I  confess  my  inability  to  follow  the 
reasoning  of  the  majority  opinion,  by  which  it  is  soi^ht  to  show 
that  the  testatrix  intended  to  allow  her  daughter  a  reasonable  time 
within  which  to  make  her  election  whether  or  not  she  would  take 
an  estate  in  fee  simple.  In  my  opinion,  everything  in  the  portion 
of  the  will  under  consideration  tends  strongly  to  negative  the  idea 
that  the  testatrix  desired  her  daughter  in  any  event  to  take  the  fee. 
Indeed,  I  am  inclined  to  the  view  that  she  went  so  far,  in  her  ef- 
forts to  prevent  the  devisee  from  taking  a  fee-simple  estate,  as  to 
keep  her  from  taking  any  estate  at  all.  The  provision  that "  when 
she  becomes  dissatisfied  with  same,  then  it  shall  revert,"  etc.,  seems 
to  me  to  be  wholly  inconsistent  with  the  idea  that  she  intended, 
under  any  circumstances,  to  devise  the  fee.  That  the  testatrix 
ought  to  have  expressed  the  intention  indicated  in  the  opinion  of 
the  majority  of  the  court  may  or  may  not  be  true,  according  to 
the  individual  view  that  we  may  take  of  the  matter;  that  she  did 
do  so,  I  can  find  no  warrant  for  holding. 


PmsoN  V,  Bass. 


SmoNs,  C.  J.  1.  Where  the  transferee  of  a  negotiable  promissory  note  brings 
suit  thereon,  and  the  maker  files  a  plea  of  failure  of  consideration  and  that 
the  plaintiff  porchased  the  note  after  matority,  it  is  not  error  to  refuse  to 
strike  the  plea  because  the  transfer  appears  on  its  face  to  have  been  madf  be- 
fore the  maturity  of  the  note. 

2.  Where  such  a  plea  has  been  filed,  it  is  not  error  to  admit  evidence  to  sustain 
it. 

3.  The  plea  having  been  duly  filed,  it  was  not  error  to  refuse  to  continue  the 
case  in  order  that  the  plaintiff  might  have  an  opportunity  to  rebut  the  defend- 
ant's evidence  as  to  the  time  of  the  transfer  of  the  note. 

4.  The  evidence  was  sufficient  to  authorize  the  verdict,  and  the  judge  did  not 
err  in  overruling  the  certiorari. 

Judgment  affirmed,    AU  the  Justices  concurring. 

Argued  January  7,— Decided  February  4, 1902. 

Certiorari.     Before    Judge    Spence.      Worth    superior    court. 
March  5, 1901. 

Perry  &  Tipton,  by  Z,  D,  Harrison,  for  plaintiflF. 
Forehand  &  Warren,  for  defendant. 
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WESTERN  UNION  TELEGRAPH  COMPANY  v.  FLINT 
RIVER  LUMBER  COMPANY. 

1.  When  one  requests  another  to  make  an  offer  for  the  sale  of  an  article,  and 
the  offer  is  made  by  telegraph,  and  the  telegram  as  delivered  to  the  addressee 
is  materially  different  ixom  the  telegram  delivered  for  transmission,  the  sender 
is  bound  by  the  terms  of  the  proposal  as  contained  in  the  telegram  delivered 
to  the  addressee,  and  may  recover  from  the  telegraph  company  any  damages 
virhich  he  has  sustained  in  fulfilling  a  contract  resulting  from  an  acceptance 
of  such  proposal. 

2.  The  evidence  authorized  the  judgment  rendered  by  the  judge  of  the  city 
court;  there  was  no  error  committed  during  the  trial  of  the  case  which  would 
have  required  a  reversal  of  his  judgment;  and  therefore  the  petition  for  cer- 
tiorari was  properly  overruled. 


Certiorari. 
May  20,  1901 


Argued  January  7,— Decided  February  4, 1902. 

Before    Judge   Spenee.      Decatur   superior   court. 


W,  M.  Hammond  and  A,  H.  Hussell,  for  plaintiff  in  error. 
B,  B,  Bower  Jr.,  contra. 

Cobb,  J.  The  Flint  River  Lumber  Company  brought  suit  against 
the  Western  Union  Telegraph  Company  in  the  city  court  of  Deca- 
tur county,  alleging  in  its  petition,  in  substance,  as  follows :  On 
May  31, 1897,  the  plaintiff,  in  answer  to  a  telegraphic  inquiry  from 
E.  B.  Currier,  of  Springfield,  Massachusetts,  asking  for  prices  of 
lumber  in  five  car-load  lots,  delivered  to  the  defendant,  to  be  trans- 
mitted to  Currier,  a  tel^am  which  read  as  follows:  "For  quick 
shipment  and  quick  net  cash  will  make  price  twenty  fifty ;  answer." 
By  a  mistake  of  the  telegraph  company  ia  transmitting  the  tele- 
gram, when  delivered  to  Currier  it  read :  "  For  quick  shipment 
and  quick  net  cash  will  make  price  twenty  five ;  answer."  The 
meaning  of  this  telegram,  as  it  was  interpreted  by  lumbermen,  and 
in  the  light  of  the  terms  of  the  telegram  to  which  it  was  an  answer, 
as  well  as  in  the  light  of  the  fact  that  the  market  price  of  lumber 
was  at  that  time  nowhere  near  $25  per  thousand,  would  be  that  the 
plaintiff  offered  to  Currier  the  lumber  at  the  price  of  $20  per  thou* 
sand  feet  in  five  car-load  lots.  The  offer  as  thus  understood  by 
Currier  was  accepted  by  him  and  the  lumber  shipped,  and  when 
demand  was  made  for  payment  the  telegram  with  the  error  in  it 
was  displayed ;  and  plaintiff  avers  that  by  reason  of  this  error,  which 
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was  brought  about  by  the  carelessness  of  the  defendant,  it  has  suf- 
fered a  loss  of  $45,  which  the  defendant  refuses  to  pay.  The  de- 
fendant filed  demurrers  both  general  and  special,  which  were  over- 
ruled. The  case  came  to  trial  upon  the  petition  and  answer,  was 
submitted  to  the  judge  without  the  intervention  of  a  jury,  and  he 
rendered  judgment  for  the  plaintiff  for  $44.20.  The  case  was  car- 
ried to  the  superior  court  by  certiorari.  Upon  the  hearing  in  that 
court  the  certiorari  was  overruled,  and  to  this  judgment  the  de- 
fendant excepted.  The  demurrer  raises  what  is  the  controlling 
question  in  the  case,  and  that  is,  whether  the  plaintiff  was  le^lly 
bound  to  deliver  to  Currier  the  five  car-loads  of  lumber  at  the  price 
stated  in  the  telegram  as  it  was  delivered  to  him,  that  is,  at  the 
rate  of  $20  per  thousand  feet,  when  the  offer  made  by  the  plaintiff 
was  really  one  to  sell  the  lumber  at  $20.50  per  thousand  feet.  Is 
a  tel^raph  company  such  an  agent  of  the  sender  of  a  telegram  that 
he  would  be  bound  to  the  addressee  upon  whatever  terms  the  tele- 
gram as  delivered  to  him  contained,  notwithstanding  the  telegram 
as  originally  delivered  to  the  tel^jjraph  company  was  materially  dif- 
ferent from  that  delivered  to  the  addressee  ?  On  this  question  the 
authorities  are  not  agreed.  There  are  some  holding  that  the  tele- 
graph company  is  not  the  agent  of  the  sender  but  is  an  independent 
principal,  and  that  where  a  mistake  in  transmission  is  made,  there 
is  no  valid  contract  between  the  parties,  for  the  reason  that  the 
minds  of  the  parties  have  never  met.  "^^ere  are  others  holding 
that  even  if  the  telegraph  company  is  the  agent  of  the  sender,  the 
agency  thus  created  is  special,  and  that  it  is  not  within  the  scope 
of  the  authority  of  such  an  agent  to  make  any  other  contract  than 
the  one  contained  in  the  telegram  delivered  to  the  telegraph  company ; 
and  that  therefore  the  sender  is  not  bound  upon  the  contract  unless 
the  telegram  is  correctly  transmitted.  Other  authorities  hold,  without 
qualification,  that  the  telegraph  company  is  the  agent  of  the  sender, 
and  that  he  must  stand  by  the  proposition  as  embodied  in  the  mes- 
sage delivered  by  his  agent,  and  make  his  demand  up<m  it  for  the 
damages  which  have  been  sustained  by  its  neglect.  Still  others 
qualify  this  rule  by  saying  that  the  party  who  first  invites  the  use 
of  the  tel^raphic  agency  impliedly  undertakes  to  assume  the  risk 
of  mi^^es  by  the  telegraph  company.  See  Joyce,  Electric  Law, 
§§903—7.  The  author  cited,  after  an  elaborate  discussion  and  a 
close  examination  into  the  question  as  to  what  is  the  relation  be- 
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tween  the  telegraph  company  and  the  sender  of  a  tel^ram,  con- 
cludes in  this  language:  "We  must  confess  that  we  believe  there 
can  be  no  logical  deduction  from  the  various  principles  involved,  as 
to  what  should  be  the  rule.  The  determination  must  contain  some 
element  of  what  is  called  a '  moral '  ground,  or  must  be  an  arbitrary, 
absolute  one."  §  907.  See  also  an  article  written  by  M.  J.  Steven- 
son, Esq.,  in  54  Central  Law  Journal,  23. 

If  the  question  were  an  open  one  in  this  State,  we  must  admit 
that  upon  principle  there  would  be  serious  difficulties  in  the  way 
of  holding  that  a  tel^raph  company  is  such  an  agent  of  the  sender 
of  a  telegram  as  that  he  would  be  bound  by  the  terms  of  the  tele- 
gram delivered  to  the  addressee,  when  they  are  materially  different 
from  the  terms  of  the  telegram  as  delivered  for  transmission.  If 
the  telegraph  company  is  an  agent  at  all,  it  must  be  either  a  gen- 
eral agent  or  a  special  agent.  It  can  not,  of  course,  be  contended 
that  it  is  in  any  sense  a  general  agent  to  make  contracts  in  behalf 
of  those  who  use  the  telegraph  as  a  means  of  communication,  and 
the  agency  must  therefore  be  of  a  character  known  to  the  law  as 
a  special  agency.  If  this  is  true,  the  agency  being  of  a  limited 
character,  it  is  created  for  the  purpose' only  of  communicating  to 
the  addressee  the  exact  contents  of  the  telegram  as  delivered  to  it, 
and  communicating  a  telegram  containing  anything  else  is  not  within 
the  scope  of  the  authority  of  such  an  agent.  If  we  were  called  u^n 
to  determine  this  question  solely  upon  authority,  we  would  also  be 
met  with  serious  difficulties;  for  the  courts  of  England  all  seem  to 
hold  that  the  telegraph  company  is  not  the  agent  of  the  sender  and 
that  the  sender  is  not  bound  by  the  mistakes  of  such  company, and 
courts  of  respectable  standing  in  this  country  disagree  as  to  what 
is  the  relation  between  the  tel^raph  company  and  the  sender  of  a 
telegram.  When  one  delivers  a  telegram  to  a  telegraph  company, 
the  undertaking  of  the  company  is,  of  course,  to  transmit  and  de- 
liver promptly  and  accurately,  and  the  sender  would  have  a  right  - 
of  action  against  the  telegraph  company  for  any  damages  he  has 
sustained  on  account  of  its  failure  to  transmit  the  telegram  promptly 
and  accurately,  and  if  no  actual  damage  were  sustained,  he  would 
be  entitled  to  at  least  nominal  damages  for  the  breach  of  the  con- 
tract. But  the  question  in  the  present  case  is,  when  one  asks  an- 
other to  make  an  offer  for  the  sale  of  an  article,  and  the  offer 
thus  requested  is  made  by  telegraph,  and  the  telegraph  company 
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transmits  a  different  offer  from  the  one  delivered  to  it  for  trans- 
mission, is  the  person  making  the  offer  bound  by  the  terms  of  the 
offer  delivered  by  the  telegraph  company,  notwithstanding  it  may 
be  materially  different  from  the  terms  of  the  offer  as  delivered  to  the 
company  for  transmission  ?  In  other  words,  if  a  message  is  deliv- 
ered to  a  telegraph  company  containing  an  offer  to  sell  merchandise 
at  a  certain  price,  and  the  company  so  transmits  and  delivers  the 
message  as  to  make  it  contain  an  offer  to  sell  at  a  less  price,  is  the 
sender  bound  to  furnish  the  merchandise  at  the  latter  price  ?  If 
so,  then  of  course  it  would  follow  that  whatever  damage  he  has  sus- 
tained by  a  compliance  with  the  offer  as  actually  delivered  to  the 
addressee  of  the  telegram  would  be  properly  chargeable  to  the  tele- 
graph company  on  account  of  the  breach  of  its  contract.  In  his 
work  on  Electric  Law,  referred  to  above,  Mr.  Joyce  says :  "  If  the 
tel^aph  company  is  not  the  agent  of  the  sender,  or  of  the  party 
who  invites  the  use  of  this  instrumentality,then  the  telegram  of  ac- 
ceptance, as  delivered  for  transmission,  and  not  the  one  delivered 
to  the  addressee,  binds.  The  latter,  when  erroneous,  is  not  the  real 
acceptance,  the  minds  of  the  parties  have  never  met,  and  there  is 
no  contract ;  this  would  compel  the  addressee  to  act  at  his  peiil,or 
have  the  message  repeated,  at  perhaps  a  loss  of  time  which  might 
make  the  contract  valueless."      §  906. 

The  present  case,  we  think,  is  controlled,  at  least  in  principle,  by 
the  ruling  made  by  this  court  in  the  case  of  Western  Union  Tele- 
graph CoTfipany  v.  Shotter,  71  Oa.  760.  In  that  case  Shotter 
brought  an  action  against  the  telegraph  company  for  damages  on 
account  of  mistakes  made  in  the  transmission  of  a  telegram.  He 
delivered  a  telegram  to  the  defendant,  addressed  to  a  party  in 
Chicago,  which  read,  "  Can  deliver  hundred  turpentine  sixty -four, 
immediate  reply."  The  telegram  as  delivered  to  the  addressee  read 
sixty  instead  of  sixty-four,  and  a  reply  was  sent  to  ship  "  one  hun- 
dred  barrels  as  quoted."  Plaintiff  shipped  the  one  hundred  bar- 
rels, and  upon  demand  for  payment  the  addressee  refused  to  pay 
more  than  sixty  cents  per  gallon  for  the  turpentine,  and  an  action 
was  brought  against  the  telegraph  company  for  the  difference  be- 
tween the  price  stated  in  the  telegram  as  delivered  to  the  company 
and  the  price  stated  in  the  one  as  delivered  to  the  addressee.  The 
defendant  demurred  to  the  plaintiff's  petition,  on  the  ground  that 
the  damages  were  not  the  legal  and  natural  consequence  of  the 
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failure  to  transmit  the  telegram  correctly,  but  were  the  result  of 
the  plaiutiff 's  voluntary  and  gratuitous  act  in  accepting  less  for  the 
turpentine  than  he  had  offered  to  accept.  The  court  overruled  the 
demurrer.  In  the  opinion  Mr.  Chief  Justice  Jackson  says:  "  But 
the  plaintiff  in  error  raises  the  question  that  the  defendant  in  error, 
plaintiff  below,  was  not  obliged  to  let  the  turpentine  go  at  that 
price ;  that  he  was  not  bound  by  the  mistake  of  the  tel^raph  ope- 
rators, and  voluntarily  let  the  turpentine  go  too  low.  Whether  the 
telegmphic  operator  be  the  agent  of  the  sender  of  a  dispatch,  so  as 
to  bind  him,  is  a  debatable  question  in  the  courts,  the  English  au- 
thorities being  to  the  effect  that  he  is  not;  and  the  American 
mainly  that  he  is.  We  agree  with  the  American  doctrine,  at  least 
to  the  extent  that  commercial  transactions  being  now  conducted 
to  so  great  an  extent  through  the  telegraph,  a  merchant  would  lose 
business  and  credit  if  he  did  not  settle  in  accordance  with  the  offer 
actually  made,  though  by  mistake  of  the  agency  he  used  to  convey 
it,  and  when  he  does  so  settle  fii  good  faith,  and  is  induced  to  do 
so  by  the  negligence  of  the  telegraphic  company,  through  its  9erv- 
ants,  that  company  should  respond  to  him  in  damages,  whether 
absolutely  bound  by  his  contract  or  not;  and  that  the  measure  of 
his  recovery  from  the  company  should  be  as  stated  above."  It 
seems  to  us  that  the  ruling  just  referred  to  is  absolutely  controlling 
in  the  present  case ;  and  while  the  learned  Chief  Justice  in  some  of 
the  language  used  rather  casts  a  doubt  upon  whether  the  sender  is 
absolutely  bound  by  the  terms  of  the  telegram  as  erroneously 
transmitted  and  delivered  to  the  addressee,  still  the  decision  in  that 
case  held  the  sender  bound  and  allowed  him  to  recover  from  the 
telegraph  company  on  the  ground  that  he  was  bound  and  that  the 
addressee  could  have  held  him  liable  on  the  contract,  and  that  he 
was  not  entitled  to  recover  from  the  addressee  any  more  than  the 
amount  stated  in  the  telegram  as  delivered  to  him,  and  being  so 
bound,  tlie  telegraph  company  was  liable  for  the  difference  between 
the  price  stated  in  the  tel^ram  delivered  for  transmission  and  that 
stated  in  the  telegram  delivered  to  the  addressee  But  no  matter 
how  we  view  the  ruling  in  the  Shotter  case,  it  is  directly  control- 
ling in  the  present  case ;  for,  if  the  sender  was  bound  by  the  terms 
of  the  telegram  as  delivered  to  the  addressee,  upon  the  principle  of 
the  Shotter  case,  the  plaintiff  in  the  present  case  would  be  entitled 
to  recover;  or  if,  as  intimated  by  the  learned  Chief  Justice,  Shotter 
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might  not  have  been  absolutely  bound  by  the  terms  of  the  message 
delivered  to  his  addressee,  he  certainly  was  as  much  bound  as  was 
the  plaintiff  in  the  present  case.  The  Shotter  case  is  referred  to  by 
Mr.  Joyce,  and  is  construed  by  him  to  be  a  ruling  that  the  tele- 
graph operator  is  the  agent  of  the  sender  of  the  telegram.     §  903. 

We  have  been  unable  to  find  any  other  decisions  of  this  court 
bearing  even  indirectly  upon  the  question  now  under  consideration. 
It  seems  that  the  ruling  made  in  this  case  has  from  the  time  of  its 
rendition  been  silently  acquiesced  in  by  the  profession,  and  the  Gen- 
eral Assembly  has  not  during  that  time  seen  fit  to  change  the  rule 
therein  laid  down.  For  nearly  twenty  years  this  rule  has  been  the 
law  of  this  State,  and  after  this  lapse  of  time  we  would  not  feel 
justified  in  overruling  the  decision,  even  if  a  review  of  the  case  had 
been  requested,  although  we  may  have  some  doubt  as  to  the  con- 
clusion therein  reached,  both  upon  principle  and  authority.  There 
was  no  request  to  review  the  case,  and  we  could  not  do  otherwise 
than  follow  it  in  the  present  case,  even  if  we  were  disposed  to  hold 
to  the  contrary.  It  maybe  said,  however,  that  the  decision,  though 
possibly  subject  to  the  criticism  that  it  is  not  entirely  consonant 
with  established  principles  of  law,  does  have  for  its  foundation  an 
admixture  of  justice  and  natural  equity,  an  adherence  to  both  of 
which  was  a  controlling  characteristic  of  the  able  and  learned  Chief 
Justice  who  rendered  the  opinion,  especially  in  cases  where  he  felt 
that  justice  would  be  defeated  by  applying  too  strictly  the  rigid 
rules  of  the  common  law  to  the  conditions  and  agencies  of  modem 
times,  which  were  never  for  a  moment  dreamed  of  by  the  com- 
pilers and  expounders  of  the  ancient  English  law.  We  are  there- 
fore of  opinion  that  the  petition  set  forth  a  cause  of  action,  and  was 
not  subject  to  any  of  the  objections  set  up  in  the  demurrers.. 

2.  Currier  telegraphed  to  the  plaintiff  as  follows:  "Can  you  say 
twenty  dollars  for  five  cars  number  one,  reply  V  The  tel^;ram  v^ 
ceived  in  reply  read,  "For  quick  shipment  and  quick  net  cash  make 
price  twenty  five."  On  the  trial  the  court  allowed,  over  objection 
of  the  defendant,  parol  evidence  to  be  introduced  to  show  what  was 
the  meaning  among  lumbermen  of  the  tel^ram  as  delivered  to  Cur- 
rier, and  the  testimony  so  introduced  showed  that  the  telegram 
would  be  interpreted  by  men  engaged  in  the  lumber  business  as  an 
offer  to  sell  five  cars  of  lumber  at  twenty  dollars  per  thousand  feet. 
This  ruling  is  one  of  the  errors  assigned  in  the  petition  for  certio- 
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raii  When  the  telegram  from  Currier  to  the  plaintiff  and  the 
telegram  which  was  delivered  to  Currier  are  read  together,  no  other 
conclusion  can  be  reached  than  that  the  plaintiff  was  offering  to 
sell  five  cars  of  lumber  at  twenty  dollars  i)er  thousand  feet,  when 
these  telegrams  are  considered  in  connection  with  evidence  which 
was  uncontradicted  and  which  was  admitted  without  objection, 
showing  the  character  of  the  transaction  to  which  the  tel^rams 
related.  The  words  "  twenty  "  and  "  five,"  in  the  telegram  sent  by 
Currier,  referred  respectively  to  the  price  per  thousand  feet  and  the 
number  of  cars,  and  it  was  perfectly  reasonable  for  him  to  construe 
the  tel^ram  received  in  response  thereto  as  using  these  words  in 
the  same  sense  in  which  they  were  used  in  the  telegram  sent  by 
him.  The  parol  testimony  showed  simply  that  this  was  the  proper 
interpretation  of  the  tel^ram  by  men  in  the  lumber  btisiness ;  and 
hence,  even  if  the  testimony  was  for  any  reason  objectionable,  the 
admission  of  it  was  harmless.  In  addition  to  this,  in  the  light  of 
the  fact,  which  was  shown  by  the  evidence,  that  at  the  dates  of  the 
tel^rams  the  market  price  6t  lumber  was  nowhere  in  the  neighbor- 
hood of  twenty-five  dollars  per  thousand  feet,  which  fact  was  known 
to  both  parties,  it  was  more  reasonable  to  construe  the  words 
"twenty  "  and  "five"  in  the  telegram  received  as  referring  respec- 
tively to  the  price  of  the  lumber  and  number  of  cars  than  to  con- 
strue the  two  words  together  as  referring  to  price  only.  As  a  rea- 
sonable construction  of  the  tel^am  was  that  plaintiff  offered  to 
sell  five  cars  of  lumber  at  twenty  dollars  per  thousand  feet,  there 
was  nothing  in  the  terms  of  t^  tel^ram  which  required  Currier 
to  have  the  same  repeated.  '  In  the  case  of  Mardy  Mfg,  Co.  v. 
Western  Union  Tel,  Co.y  105  Oa,  235,  the  terms  of  the  telegram 
were  ambiguous  and  uncertain,  and  this  court  held  that  in  such  a 
case  diligence  required  the  addressee  to  have  the  same  repeated  be- 
fore acting  on  it. 

The  evidence  authorized  the  judgment  rendered  by  the  judge  of 
the  city  court;  there  was  no  material  variance  between  the  allega- 
tions of  the  petition  and  the  proof;  there  was  no  error  committed 
which  required  a  reversal  of  the  judgment  of  the  city  court ;  and 
the  judge  of  the  superior  court  did  not  err  in  overruling  the  peti- 
tion for  certiorari. 

Judgment  afirmed.     All  the  Justices  concurring. 
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PULASKI  COUNTY  v,  DeLACY,  soUcitor-general,  et  al. 


114    5831 
dmi081 


1.  Money  which  has  been  received  by  county  officials  for  the  hire  of  misdemeanor 
convicts  must,  under  the  statute,  be  applied  to  the  payment  of  the  fees  of 
public  officers  who  rendered  services  in  the  cases  of  such  convicts,  and  the 
witnesses'  fees.  Only  the  balance  which  remains  after  such  application  can 
lawfully  be  paid  into  the  county  treasury  or  become  a  part  of  the  county 
funds. 

2.  It  being  the  official  duty  of  the  persons  in  charge  of  the  county  business,  to 
so  f^ply  these  funds,  a  mandamus  will  lie  to  compel  their  compliance  with 
the  terms  of  the  statute ;  but  a  suit  against  the  county  at  the  instance  of  an 
officer  interested  is  not  a  proper  proceeding  to  cause  such  application  to  bo 
made  ;  nor  will  such  an  action  lie  against  a  county  merely  for  the  failure  or 
refusal  of  the  county  officials  to  perform  a  legal  duty. 

8.  A  county  is  not  liable  to  the  officers  of  court  who  rendered  services  in  the 
trial  and  conviction  of  persons  charged  with  a  misdemeanor,  for  the  value  of 
the  labor  of  such  convicts  while  worked  and  confined  on  a  chain-gang  estab- 
lished by  the  county  in  which  such  persons  are  convicted. 

4.  The  allegations  made  in  the  petition  as  amended  set  out  no  cause  of  action 
against  the  county,  and  the  demurrer  thereto  should  have  been  sustained. 

Argued  Janoary  10,  — Decided  February  4, 1W2. 
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Complaint.     Before   Judge   Roberts. 
August  24,  1901. 


Pulaski   superior  court 


J,  B.  Mitchell  and  J,  H.  Martin,  for  plaintiff  in  error. 

J.  F.  DeZacy,  W.  Z.  OriceA  Sons,  and  Spencer  £,  Atkinson,  contra. 

Little,  J.  The  view  which  we  take  of  the  law  applicable  to  the 
facts  of  this  case  causes  a  reversal  of  the  judgment  rendered  in  the 
court  below.  It  appears  that  the  solicitor-general  of  the  Oconee 
circuit,  John  F.  DeLacy,  Esq.,  and  the  clerk  and  the  sheriff  of  Pu- 
laski county,  Lancaster  and  Boberts,  instituted  an  action  against 
Pulaski  county  to  recover  the  value  of  the  services  of  certain  con- 
victs who  had  been  tried  and  convicted  in  the  superior  court  of 
that  county  for  different  offenses  of  the  grade  of  misdemeanor,  and 
sentenced  to  serve  different  terms  in  the  chain-gang,  and  who  had 
served  their  sentences  on  a  chain-gang  organized  and  maintained 
by  the  authorities  of  that  county.  The  theory  of  the  plaintiffs 
was,  that,  inasmuch  as  the  county  had  received  the  benefit  of  the 
labor  of  such  convicts,  the  value  of  such  labor  should  be  applied  to 
the  cost  bills  of  said  oflBcers,  they  having  rendered  services  in  the 
trial  of  these  convicts  in  the  superior  court.  At  the  trial  of  the 
case  an  amendment  to  the  petition  was  allowed  which  sought  to 
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render  the  county  also  liable  on  another  theory  of  the  law;  and  it 
was  alleged  therein  that  certain  of  the  convicts  named  in  the  orig- 
inal petition  had  been  hired  out  by  the  commissioners  of  the  county, 
and  that  they  had  received  as  hire  for  each  of  said  convicts  the  sum 
of  $12.50  per  month  for  twelve  months.  The  petition  as  amended 
was  demurred  to  on  a  number  of  grounds.  This  demurrer  the 
court  overruled,  except  as  to  that  ground  which  involved  the  stat- 
ute of  limitations;  and  to  the  overruling  of  the  demurrer  the  County 
of  Pulaski  excepted. 

1,  2.  In  our  opinion  the  allegations  as  made  in  the  petition  as 
amended  did  not  show  a  cause  of  action  against  the  county.  Sec- 
tion 1097  of  the  Penal  Code,  which  contains  the  law  governing  the 
point  in  question,  declares  that,  "  When  a  county  hires  out  con- 
victs, the  money  received  as  compensation  for  their  labor  shall  be 
applied  to  the  payment  of  the  fees  of  the  officers  of  court,  includ- 
ing justices  and  constables  who  rendered  services  in  such  cases, 
and  to  the  witnesses'  fees,  and  the  balance  shall  be  paid  into  the 
county  treasury  for  county  purposes."  It  would  seem  that  under 
the  mandate  of  this  section  of  the  code  it  becomes  the  official  duty 
of  the  county  commissioners  or  other  proper  authorities  to  apply 
the  money  which  they  receive  from  the  hire  of  misdemeanor  con- 
victs to  the  payment  of  the  fees  of  the  officers  named,  and  to  the 
fees  of  the  witnesses  in  the  particular  cases.  No  part  of  the  money 
received  for  such  hire  becomes  public  funds  of  the  coimty,  nor  has 
the  county  any  interest  in  the  same,  unless  after  such  payment  a 
balance  remains,  and  only  such  balance  can  lawfully  be  paid  into 
the  treasury  and  become  county  funds.  Inasmuch,  therefore,  as 
the  application  of  the  funds  is  required  to  be  made  by  the  county 
authorities  or  officials  receiving  the  hire,  and  until  the  application 
is  made  the  county  has  no  interest  in  such  funds,  it  would  follow, 
we  think,  that  the  present  suit  against  the  county  can  not  be 
maintained  because  of  the  failure  of  the  commissioners  of  Pulaski 
county  to  comply  with  the  terms  of  the  law.  The  duty  which  rests 
on  such  commissioners  of  so  applying  the  funds  received  is  an  of- 
ficial one ;  being  so,  performance  of  it  can  be  compelled  by  manda- 
mus (Civil  Code,  §4867),  but  a  failure  on  the  part  of  such  officials 
will  not  jof  itself  render  the  county  liable  in  an  action  against  it  at 
the  instance  of  those  officers  who  are  entitled  to  have  the  fund  ap- 
plied for  their  benefit.     It  may  be,  however,  that  under  some  cir- 
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cumstances  the  officials  refusing  to  make  such  application  would  be 
held  personally  liable  at  the  suit  of  such  officers. 

3,  4.  As  to  the  other  ground  upon  which  plaintiffs  claim  to  have 
a  right  of  action  against  the  county,  it  must  be  said  that  the  section 
of  the  code  above  cited  does  not  render  the  county  liable  to  the 
officers  entitled  to  fees  in  the  cases  of  particular  convicts  who  have 
been  compelled  to  serve  the  term  of  imprisonment  directed  by  the 
court  in  a  chain-gang  organized  by  such  county  authorities,  nor  is 
there  any  other  statute  law  with  which  we  are  acquainted  which 
makes  the  county  liable  to  such  officers  for  the  value  of  the  hire  of 
such  convicts.  Confinement  in  a  chain-gang  is  the  punishment  which 
the  court  inflicts  for  the  commission  of  the  crimes  of  which  such 
convicts  have  been  found  guilty.  Under  the  law,  after  sentence, 
the  custody  of  convicts  of  this  character  is  committed  to  the  county 
authorities,  and  if  such  authorities  choose,  under  the  law,  to  or- 
ganize a  chain-gang  and  cause  such  convicts  to  labor  therein,  they 
have  a  perfect  legal  right  to  do  so ;  and  if  incidentally  the  county 
receives  the  benefit  from  such  labor,  it  flows  from  a  proper  execu- 
tion of  the  law,  and  no  liability  rests  on  the  county  authorities  to 
account  to  any  one  for  the  value  of  the  services  rendered  by  such 
convicts.  It  is  our  opinion  that,  for  the  reasons  stated,  the  trial 
judge  erred  in  overruling  the  demurrer.  Therefore,  without  pass- 
ing on  the  question  whether  the  judge  eri*edin  allowing  the  amend- 
ment, and  without  further  reference  to  additional  questions  raised, 
the  judgment  is  Reversed.     All  the  Justices  concurring. 


114    fi85 

HURST  V,  GOODWIN,  by  next  friend.  'm  m 

An  infant  may  by  his  next  friend  maintain  an  action  for  slander. 
Sabmitted  January  11.  —  Decided  Febraary  4,  1902. 

Action  for  slander.  Before  Judge  Bennet.  Pierce  superior  court. 
February  9,  1901. 

Estes  &  Walker  and  Z.  A,  Wilson,  for  plaintiff  in  error. 
S,  W,  Sturgis  and  R,  G.  Mitchell  Jr.,  contra. 

Cobb,  J.  Mattie  Goodwin,  by  her  next  friend,  brought  against 
Hurst  an  action  for  slander,  on  account  of  words  alleged  to  have 
been  uttered  by  him,  which  in  effect  charged  her  with  fornication 
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with  a  negro.  At  the  trial  term  the  defendant  moved  to  dismiss  the 
plaintiffs  suit,  on  the  giound  that  no  cause  of  action  was  set  forth 
in  the  petition,  for  the  reason  that  a  minor  had  rio  right  of  action 
for  slander.  This  motion  was  overruled.  After  the  introduction 
of  evidence  for  the  plaintiff,  a  motion  for  a  nonsuit  was  made  upon 
the  ground  that  it  appeared  from  the  evidence  that  the  plaintiff 
was  a  minor  living  with  her  father,  and  that  under  this  state  of 
facts  she  was  not  entitled  to  recover,  for  the  reason  that  the  cause 
of  action  set  forth  in  her  declaration  enured  to  the  benefit  of  her 
father  alone  and  she  had  no  right  to  bring  an  action  for  the  same. 
This  motion  was  also  overruled.  The  case  proceeded  to  trial,  and 
resulted  in  a  verdict  for  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  likewise  overruled,  and  he  filed  a 
bill  of  exceptions  complaining  of  the  several  rulings  of  the  court 
above  referred  to. 

If  an  infant  is  injured  by  the  tortious  conduct  of  another,  and 
the  effect  of  the  injury  is  such  as  to  deprive  the  father  of  the  serv- 
ices of  the  infant,  the  father  can  maintain  against  the  wrong-^loer 
an  action  for  whatever  damages  he  may  have  sustained  on  account 
of  being  deprived  of  the  services  of  his  child.  But  this  right  of 
the  father  does  not  relieve  the  wrong-doer  from  liability  for  what- 
ever damages  accrue  directly  to  the  infant  in  the  event  the  tort  is 
one  which  resulted  in  damage  to  the  infant.  The  above  proposi- 
tions are  so  well  settled  that  it  is  useless  to  cite  authority  in  sup- 
port of  them.  It  does  not,  however,  follow  that  the  right  of  action 
for  injuries  of  every  character  to  a  minor  child  is  in  the  father  alone. 
If  the  injury  is  one  from  which  the  father  does  not  sustain  any 
damage,  that  is,  which  does  not  destroy  or  impair  the  ability  of 
the  child  to  render  services  to  the  father,  there  is  no  right  of  ac- 
tion in  the  father  for  the  wrong  done  the  child.  The  infant  may 
maintain  an  action  for  damages  on  account  of  any  tort  committed 
resultiog  in  damages  to  him,  whether  the  tortious  act  affects  the 
parent  or  not.  As  a  general  rule,  the  parent  does  not  sustain  dam- 
age from  the  defama^tion  of  his  child's  character,  whether  that  defa- 
mation be  oral  or  written,  and  ordinarily  therefore  the  parent  can 
not  maintain  an  action  for  slander  or  libel  against  the  defamer  of 
his  minor  child's  character.  But  in  all  cases  wherever  defamatory 
words  are  spoken  or  written  of  a  minor,  the  right  of  action  accrues 
to  the  minor,  and  suit  therefore  may  be  brought  by  him  through  the 
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medium  of  a  guardian  ad  litem  or  next  frieud.  If  the  defamatory 
words,  whether  spoken  or  written,  are  of  such  a  character  that  in  their 
effect  they  deprive  the  parent  of  the  services  of  the  child,  then,  un- 
der the  principles  above  referred  to,  the  father  may  maintain  an  ac- 
tion for  the  consequential  damages  resulting  to  him  therefrom.  But 
this  would  not  affect  the  right  of  the  infant  to  maintain  an  action 
for  the  damages  accruing  directly  to  him.  The  petition  set  forth 
a  cause  of  action,  the  evidence  fully  warranted  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for  a  new  trial.  See 
18  Am.  &  Eng.  Enc.  Law  (2d  ed.),  1052  (2) ;  Newell,  Slander  & 
libel  (2d  ed.),  369-70 ;  Odgers,  libel  &  Slander  (2d  Eng.  ed.),  *405. 
Judgment  affirmed.    All  the  Justices  concurrmg. 


AARON,  treasurer,  v.  GERMAN,  ordinary.  jfir  m 

1.  One  who  has  failed  to  comply  with  a  duty  imposed  upon  him  hy  law,  of  pay- 
ing over  to  another  a  particular  fund  to  the  custody  of  which  the  latter  is  en- 
titled, is  liable  to  account  to  him,  not  only  for  such  part  of  the  fund  as  the 
former  has  retained  in  bis  hands,  but  also  for  any  portion  thereof  of  which  he 
may  have  made  an  illegal  disposition. 

2.  When  the  right  of  a  plaintiff  to  specific  relief  sought  by  him  is  unchallenged 
by  demurrer  or  otherwise,  and  he  establishes  by  uncontradicted  evidence  the 
facts  upon  which  he  bases  his  alleged  right  to  such  relief,  his  prayer  therefor 
should  be  granted  as  matter  of  course. 

Argued  December  16, 1901.— Decided  February  6,  1908. 

Petition  for  mandamus.  Before  Judge  Gober.  Fannin  superior 
court.     October  23,  1901. 

Smith,  Hamm^md  &  Smith,  for  plaintiff. 
N.  A,  Morris,  for  defendant. 

Lumpkin,  P.  J.  In  the  year  1900  the  County  of  Fannin  issued 
bonds  to  the  amount  of  $21,000,  for  the  purpose  of  raising  money 
with  which  to  build  a  court-house.  During  that  year  Thomas  J. 
Wilson  was  ordinary,  his  term  expiring  December  31.  He  was 
succeeded  in  office  by  M.  J.  German,  whose  term  began  on  the  1st 
day  of  January,  1901.  On  the  last  day  of  the  year  1900,  Wilson, 
in  his  official  capacity  as  ordinary,  sold  the  entire  issue  of  bonds  to 
Roby  Eobinson  for  $21,000.  The  purchaser  paid  for  the  bonds 
by  drawing  a  check  on  the  Maddox-Rucker  Banking  Company,  of 
Atlanta.     It  was,  however,  agreed  in  writing  between  Wilson,  as 
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ordinary,  and  Robinson  that  certain  orders  which  the  former  had 
drawn  on  the  county  treasurer,  amountiug  to  $12,039.09,  and  which 
were  held  by  the  Neal  Loan  &  Banking  Company,  of  Atlanta,  should 
be  paid  out  of  the  $21,000  represented  by  the  check.  These  orders 
were  in  fact  paid,  and  this  left  of  the  twenty-one  thousand  dollars 
$8,960.91.  After  the  1st  of  January,  1901,  German,  as  the  suc- 
cessor in  office  of  Wilson,  collected  the  sum  last  mentioned  from  the 
Maddox-Rucker  Banking  Company.  Subsequently  Grerman  pro- 
ceeded to  pay  therefrom  various  county  orders  which  had  been 
drawn  by  Wilson,  his  predecessor  in  office,  in  payment  for  work 
done  in  the  erection  of  the  court-house.  On  the  3d  day  of  May, 
1901,  James  P.  Aaron,  the  treasurer  of  Fannin  county,  made  a  de- 
mand upon  German,  as  ordinary,  for  $21,000,  the  gross  amount  of 
the  proceeds  of  the  bonds.  This  demand  was  refused ;  and  shortly 
thereafter  Aaron,  as  treasurer,  brought  against  German,  as  ordinary, 
a  petition  for  mandamus,  the  purpose  of  which  was  to  require  the 
defendant  to  pay  over  to  the  plaintiff  the  sum  of  $21,000,  or  at 
least  the  $8,960.91  left  of  the  fund  after  the  completion  of  the 
above-mentioned  transaction  between  Wilson,  as  ordinary,  and  Rob- 
insoD,  the  purchaser  of  the  bonds.  This  petition  was  served  on 
German  on  the  23d  day  of  May,  1901.  On  May  10,  which  was 
after  the  demand  had  been  made  by  Aaron  but  before  service  upon 
German,  the  latter  paid  out  of  the  fund  in  his  hands  $380  for  fur- 
niture which  had  been  placed  in  the  new  court-house.  It  appeared, 
when  the  hearing  of  the  application  for  mandamus  came  on,  that 
German,  after  making  the  payment  Ust  referred  to,  had  in  his  hands 
of  the  amount  originally  collected  by  him  from  the  Maddox-Rucker 
Banking  Company  $2,671.70.  It  was  in  the  petition  allied  that  the 
defendant  had  not  furnished  to  the  plaintiff  any  statement  whatever 
of  the  orders  which  had  been  drawn  either  by  himself  or  his  pred- 
ecessor in  office  upon  the  fund  realized  by  the  sale  of  the  bonds ; 
and  before  the  hearing  of  the  application  for  mandamus  was  had, 
the  plaintiff  amended  his  petition  by  praying  that  the  defendant  be 
required  to  furnish  him  with  *'  a  full  statement  of  all  orders  issued, 
payable  out  of  the  proceeds  realized  by  the  sale  of  said  issue  of 
bonds,  as  required  by  law."  Upon  the  hearing  the  facts  above  re- 
cited were  made  to  appear.  There  was  no  demurrer  to  the  petition, 
and  the  case  was,  by  consent  of  the  parties,  tried  by  the  judge  with- 
out the  intervention  of  a  jury.     He  rendered  a  judgment  in  the  fol- 
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lowing  words :  *'  After  hearing  the  evidence  in  this  case  and  the 
argument  of  counsel,  mandamus  absolute  is  granted  requiring  de- 
fendant to  deliver  within  five  days  to  plaintiff  the  funds  now  in  his 
hands  as  admitted  in  his  answer,  to  wit,  twenty-six  himdred  and 
seventy-one  and  70/100  ($2,671.70)  dollars.  As  to  the  rest  of  the 
application,  mandamus  is  denied.  It  not  appearing  that  the  defend- 
ant has  issued  any  orders  against  said  fund  since  his  incumbency 
of  the  office,  that  part  of  the  application  for  mandamus  is  denied." 
1.  It  is  obvious  that  in  no  view  of  the  case  was  German  account- 
able to  the  county  treasurer  for  the  $12,039.09  which  was  disposed 
of  by  his  predecessor  in  oflBce.  German  did,  however,  in  his  offi- 
cial capacity  as  ordinary,  receive  and  take  control  of  $8,960.91  of 
the  proceeds  of  the  bonds,  and  accordingly  he  was,  upon  the  theory 
presented  by  the  plaintiff's  petition  (to  which,  as  has  been  remarked, 
there  was  no  demurrer),  under  a  legal  duty  to  turn  the  same  over 
to  the  county  treasurer,  and  could  by  mandamus  be  compelled  to 
do  so.  The  judgment  of  his  honor  of  the  trial  court  was  necessarily 
predicated  upon  the  idea  that  German  could  thus  be  required  to 
make  a  settlement  with  Aaron,  the  treasurer ;  for,  to  the  extent 
above  indicated,  a  mandamus  absolute  was  granted.  The  judge, 
however,  only  directed  German,  as  ordinary,  to  pay  over  to  the 
treasurer  the  amount  which  was  on  hand  at  the  time  of  the  trial. 
In  view  of  the  pleadings  and  evidence,  we  are  unable  to  perceive 
why  the  mandamus  absolute  should  not  have  been  made  operative 
as  to  the  gross  sum  of  $8,960.91  which  went  into  the  hands  of 
German.  It  was  his  duty,  after  collecting  this  amount,  to  pay  over 
the  whole  of  it  to  the  treasurer ;  for,  as  ordinary,  he  had  no  au- 
thority of  law  for  disbursing  one  cent  thereof.  Section  458  of  the 
Political  Code  expressly  declares  that :  "  All  county  funds  are  to  be 
paid  to  and  disbursed  by  the  comity  treasurer,  except  such  as  may 
be  specially  excepted  by  law,  and  then  to  be  collected  and  disbursed 
as  specially  directed."  Neither  by  demurrer  nor  by  answer  did  the 
defendant  present  the  contention  that  under  any  exception  to  this 
provision  of  the  law  he  had  a  right  to  disburse  this  money.  The 
bill  of  exceptions  sued  out  by  Aaron  distinctly  presents  the  point  that 
the  judge  erred  in  failing  and  refusing  to  make  the  mandamus  ab- 
solute to  the  extent  of  requiring  the  defendant  to  pay  over  to  the 
plaintiff  the  sum  of  $8,960.91.  We  are  deddedly  of  the  opinion 
that  this  exception  is  well  taken.     The  mandamus  absolute,  if 
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granted  at  all,  should  have  covered  the  whole  amount  for  which 
German  was  accountable,  and  not  merely  the  balance  which  he  re- 
tained in  his  hands  after  making  an  unauthorized  disposition  of  the 
greater  portion  of  the  fund  he  had  collected. 

2.  By  the  petition  as  amended  the  plaintiff  distinctly  set  up  a 
right  to  have  from  German  a  statement  of  the  orders  which  had 
been  drawn  by  his  predecessor  in  office  upon  the  fund  realized  from 
the  sale  of  the  bonds.  The  Political  Code,  §464,  makes  it  the 
duty  of  the  ordinary  to  furnish  to  the  county  treasurer  "a  full 
statement  of  all  orders  issued."  The  defendant  did  not,  by  demur- 
rer or  otherwise,  challenge  the  alleged  right  of  the  plaintiff  to  have 
the  statement  thus  demanded,  and  the  proof  showed  that  no  such 
statement  had  been  furnished.  Upon  these  facts  it  was.  the  duty 
of  the  judge  to  grant  a  mandamus  requiring  German  to  furnish  the 
treasurer  with  a  statement  covering  all  orders  drawn  against  the 
fund  raised  for  the  purpose  of  building  the  new  court-house. 

Jttdgment  reversed.    All  the  Justices  concurring. 


ROBERTS  1-.  ROBERTS. 

Where  a  woman  sued  a  man  for  temporary  alimony,  claiming  that  she  had  en- 
tered into  a  common-law  marriage  with  him  a  few  days  before  the  applica- 
tion was  filed,  and  where  upon  the  hearing  the  respondent  podtively  denied 
entering  into  any  marriage  with  the  applicant,  it  was  error  to  exclude  from 
evidence  an  affidavit  tending  to  disprove  the  truth  of  the  claim  of  marriage 
upon  which  her  application  was  based. 

Argued  January  6,— Dedded  Februarys,  1902. 

Petition  for  alimony.  Before  Judge  Janes.  Polk  superior 
court.     November  9,  1901. 

Blance,  Irwin  &  Wright  and  A,  C.  King,  for  plaintiff  in  error. 
Janes  &  Hunt  and  Sanders  &  Davis,  contra. 

Simmons,  C.  J.  Mrs.  Donia  Roberts  filed  her  application  for 
alimony  against  John  R.  Roberts.  In  this  application  she  alleged 
that  she  and  Roberts  were  married  on  October  17,  1900,  in  At- 
lanta, Georgia,  and  lived  together  as  husband  and  wife  until  the 
19th  ;  and  that  he  had  since  attempted  to  intermiarry  with  another 
woman  with  whom  he  was  living.  On  the  trial  she  testified  that 
she  and  Roberts  came  on  different  trains  from  Cedartown  to  At- 
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lanta,  on  October  17,  1900,  and  there  went  together  to  a  certain 
hotel.  There  he  brought  two  persons,  one  of  whom  he  informed 
her  was  a  minister.  This  latter  person  then  married  them  in  the 
presence  of  the  other.  They  remained  for  two  nights  in  that  house 
and  occupied  the  same  room  and  bed.  On  October  19,  they  re- 
turned to  Cedartown  where  she  went  to  the  house  of  a  friend, 
while  he  returned  to  his  own  home.  The  evidence  further  showed 
that  on  the  21st  of  the  same  month  Roberts  intermarried  with 
another  woman  living  in  Cedartown,  and  took  her  to  his  home  to 
live  with  him.  Upon  learning  of  this  marriage,  the  applicant  sued 
out  a  warrant,  signed  with  her  maiden  name,  charging  Roberts  with 
seduction.  She  subsequently  dismissed  that  warrant  and  applied 
for  alimony.  Search  was  made  by  her  and  her  friends  for  the  min- 
ister and  witness  to  whose  presence  at  the  marriage  she  testifies, 
but  no  one  answering  to  the  names  and  descriptions  given  by  her 
could  be  found.  The  trend  of  her  testimony  and  that  of  her  wit- 
nesses was  that  she  was  an  innocent,  virtuous,  unsuspecting  woman, 
and  that  Roberts  brought  her  to  Atlanta  and  went  through  a  fraud- 
ulent form  of  marriage  for  lustful  purposes.  Roberts  in  his  testi- 
mony did  not  deny  that  he  went  to  the  hotel  with  the  applicant 
and  remained  there  two  nights,  but  he  did  deny  most  positively 
that  any  marriage  ceremony  was  performed  between  them  at  that 
time  and  place  or  at  any  other  time  or  placed  or  that  he  had  ever 
agreed  to  take  her  as  his  wife.  He  admitted  the  marriage  of  Oc- 
tober 21,  two  days  after  his  return  from  Atlanta,  and  claimed  that 
this  was  a  valid  marriage.  It  further  appeared  that  the  applicant 
had  several  years  before  been  married  to  one  Sutherlin,  from  whom, 
a  short  time  before  her  alleged  marriage  with  Roberts,  she  had  ob- 
tained a  divorce.  Roberts  tendered  in  evidence  an  affidavit  from 
L.  Sutherlin,  who  deposed  in  substance  that  he  was  the  father  of 
the  applicant's  former  husband ;  that  the  applicant  had,  by  certain 
tricks  and  devices  and  statements  that  she  was  pregnant  and  by 
the  threats  and  menaces  of  her  father  and  brothers,  forced  de- 
ponent's son  to  marry  her;  that  immediately  thereafter  the  son  had 
left  for  Texas;  that  after  the  marriage  and  the  departure  of  depo- 
nent's son  no  child  was  bom  nor  did  applicant  ever  again  allude  to 
pr^nancy ;  and  that  the  applicant  was  a  shrewd,  sharp  woman. 
The  affidavit  recited  other  facts  also  which  tended  to  show  that  the 
applicant  was  a  woman  of  experience  and  skill  in  such  matters. 
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This  affidavit  was  excluded  by  the  judge.  A  decree  was  rendered 
ordering  Roberts  to  pay  alimony  and  counsel  fees.  Roberts  ex- 
cepted, complaining  of  the  decree  rendered,  and  of  the  exclusion 
from  evidence  of  the  affidavit  of  Sutherlin. 

The  presumption  of  Roberts'  innocence  of  crime  in  marrying  on 
October  21st  overcomes  the  legal  presumption  arising  from  mere 
habit  and  repute  that  there  had  been  a  former  marriage.  The  case 
depended,  then,  upon  the  testimony  of  the  two  parties.  Which 
would  the  court  believe,  one  swearing  that  there  had  been  a  mar- 
riage and  the  other  that  there  had  not  ?  It  was  the  right  of  Rob- 
erts to  sustain  his  testimony,  if  he  could,  by  other  evidence,  or  to 
weaken  or  destroy  the  eflfect  of  the  evidence  of  the  opposite  party. 
In  order  to  weaken  her  testimony  and  throw  the  balance  in  favor 
of  his,  he  tendered  in  evidence  the  affidavit  above  mentioned.  We 
think  it  should  have  been  admitted.  It  was  not  an  inquiry  into 
the  merits  of  the  case,  as  the  trial  judge  seemed  to  think,  but  was 
offered  for  the  purpose  of  impeaching  the  credibility  of  the  woman. 
What  weight  it  might  have  had  with  the  judge  we  can  not  say.  If 
the  facts  deposed  to  were  true,  they  tend  strongly  to  show  that  the 
applicant  was  not  an  inexperienced,  innocent  girl,  but  rather  that 
she  was  such  a  woman  as  was  not  at  all  likely  to  be  imposed  upon 
by. the  deception  which  she  now  claims  was  practiced  upon  her. 
Whether  it  was  true  or  not,  the  affidavit  was  admissible  in  evidence, 
and  the  judge  erred  in  refusing  to  consider  it. 

Judgment  reversed.     All  the  Justices  concurring. 


,  OLIVER  V.   POWELL,  and  vice  versa. 

.115   900' 

114  002        ^'  "^^^^  ^  plaintiff  suing  for  land  as  heir  of  an  intestate  is  met  by  the  defense 
117  78 i  that  the  property  in  dispute  had  been  duly  sold  by  the  administrator  of  such 

iu  S^i  intestate's  estate,  he  may  by  an  appropriate  equitable  amendment  attack  the 

7~- i  alleged  administrator's  sale ;  and  such  an  amendment  does  not  add  a  new  and 

'^    %  distinct  cause  of  action. 

(a)  The  amendment  allowed  in  the  present  case  for  the  purpose  indicated  above 
was  in  some  respects  meritorious ;  and  if  open  to  objection  for  duplicity,  was 
not  demurred  to  on  that  ground. 
(6)  In  so  far  as  the  demurrer  to  this  amendment  assumed  the  existence  of  a  fact 

not  therein  alleged,  it  was  **  speaking ''  in  character. 
2.  A  mere  request  or  direction  embraced  in  a  will  that  the  executors  thereof 
have  the  surname  of  illegitimate  sons  of  the  testator  lawfully  changed  to  that 
of  himself,  if  he  should  fail  to  do  so  while  in  life,  and  that  they  be  '*  consid- 
ered [his]  lawful  heirs,^'  does  not  make  them  devisees  of  an  interest  in  realty 
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respecting  which  the  will  is  silent ;  and  this  is  so  though  the  preamble  of  the 
same  contains  a  recital  that  the  testator  *^  deems  it  right  and  proper  .  .  that 
he  should  make  a  distribution  of  his  property/^ 
8.  An  heir  at  law  claiming  to  inherit  realty  is  bound  by  any  valid  contract  with 
lespect  thereto  made  by  his  ancestor  while  in  life,  and  concluded  hy  a  sale  of 
realty  belonging  to  the  latter ^s  estate  lawfully  made  by  the  administrator 
thereof.  Applying  what. is  here  laid  down  to  the  evidence  in  the  present  case, 
there  were  issues  for  determination  by  a  jury,  and  not  for  judicial  solution 
by  the  direction  of  a  verdict. 

4.  Where  realty  is  devised  to  one  for  life,  and  no  further  testamentary  disposi- 
tion thereof  is  made,  the  reversionary  interest  in  fee  remaining  in  the  testa- 
tor^s  estate  vests  immediately  upon  his  death  in  those  who  are  then  his  heirs 
at  law, with  the  right  of  possession  postponed  until  the  death  of  the  Mfe-tenant, 
and  docs  not  remain  in  abeyance  while  he  lives  and  at  his  death  vest  in  those 
who  would  then  be  such  heirs. 

5.  The  defendant  to  an  action  for  land  brought  by  an  heir  at  law  of  a  deceased 
intestate  is  not  incompetent  to  testify  as  a  witness  in  his  own  behalf  to  transac- 
tions between  himself  and  the  decedent  with  respect  to  the  premises  in  dispute. 

6.  The  rale  that  full  performance  by  one  of  the  parties  to  a  parol  contract  respect 
ing  an  interest  in  land  takes  the  same  out  of  the  statute  of  frauds  was,  under 
the  testimony  introduced  by  the  defendant,  applicable  in  the  present  case. 

7.  There  was  no  error  in  admitting  in  evidence  the  administiator^s  deed  relied 
on  by  the  defendant. 

8.  As  the  plaintiff  was  not  entitled  to  the  direction  of  any  verdict  in  her  favor, 
there  is  no  merit  in  her  complaint  that  the  court  erred  in  not  directing  the 
jury  to  find  for  her  a  greater  interest  in  the  premises  described  in  her  petition 
than  that  covered  by  the  verdict  for  her  which  they  were  actually  instructed 
to  return. 

Argued  November  25,  1901 .— Decided  Februarys,  1902. 

Complaint  for  land.    Before  Judge  Sheflaeld.    Randolph  superior 
court.     May  22,  1901. 

William  2>.  Kiddoo  and  William  C  Worrill,  for  Oliver. 
Arthur  Gray  Powell,  omtra. 

Lumpkin^  P.  J.  In  1857  and  for  years  previously,  James  W. 
Oliver  resided  ia  Eandolph  county  with  his  wife,  Susan,  and  her 
sister,  Frances  Green.  The  wife  had  no  children,  but  the  sister,  as 
a  result  of  illicit  relations  between  herself  and  Oliver,  bore  him 
three  sons,  named  respectively  George  W.,  James  F.  and  William 
J.  The  first  was,  by  an  act  of  the  General  Assembly  passed  in  1847, 
made  the  legitimate  son  of  his  father,  and  his  name  was  changed 
to  George  W.  Oliver.  James  W.  Oliver  died  testate  in  the  year 
first  mentioned.  His  wife,  her  sister,  and  the  three  sons  all  sur- 
vived him.  The  following  is  an  abstract  of  so  much  of  the  will  of 
James  W.  Oliver  as  it  is  now  material  to  consider:  To  his  wife 
as 


Digitized  by  VjOOQIC 


594  OLIVER  V.  POWELL.  (114 

the  testator  devised  "  one-fifth  part  of  all  [his]  estate,  both  real  and 
personal,  during  her  natural  life  or  widowhood,  with  the  right  to 
control  the  household  afiFairs."  To  Frances  Green  was  devised 
"  one-fifth  part  of  his  estate,  both  real  and  personal,  during  her  nat- 
ural life  or  singlehood,  provided  she  [remained]  in  the  family  on  the 
premises  under  the  direction  of  his  wife."  One-fifth  part  of  the 
testator's  estate,  both  real  and  personal,  was  without  condition  given 
to  his  "son,  Creorge  W.  Oliver,  son  of  Frances  Green."  To  each  of 
her  other  sons,  James  F.  Green  and  William  J.  Green,  of  whom  the 
testator  in  his  will  acknowledged  himself  to  be  the  father,  was  like- 
wise devised  one-fifth  part  of  his  estate,  both  real  and  personal. 
Provision  was  made  in  the  will  that  "  the  portions  devised  to  each 
heir  be  kept  together  as  common  stock,  and  no  one  heir  [should] 
be  allowed  to  spend  or  use  more  than  Ms,  or  her,  proportionate  part 
of  the  profits  arising  from  said  estate,"  which  were  to  be  charged 
with  the  expenses  incident  to  the  education  of  the  testator's  "three 
children  above  mentioned."  In  the  event  "  his  wife,  Susan  Oliver, 
should  marry  again,"  she  would  thereby  forfeit  "  her  fifth  part  of 
his  estate,"  provided,  nevertheless,  that  she  might  "  then  draw  from 
his  estate  one  horse,"  two  negroes  to  be  selected  by  her,  and  certain 
articles  of  furniture.  A  similar  stipulation  was  made  with  r^ard 
to  "  his  wife's  sister,  Frances  Green,"  in  the  event  she  should  marry. 
The  testator  also  incorporated  in  his  will  the  following  express  pro- 
visions :  "  As  my  three  sons  above  mentioned  become  of  age,  they 
may,  if  they  shall  desire  it,  take  their  fifth  part  of  the  n^ro  prop- 
erty, provided  they  give  bond  and  security  for  their  proportionate 
part  of  the  expense  of  the  raising  and  education  of  the  younger 
children."  "  In  the  event  that  my  children  above  mentioned  should 
draw  their  proportionate  parts  of  the  n^o  property  as  they  become 
of  age,  they  have  the  right  to  go  and  cultivate  the  lands  that  I  now 
own  in  the  fifth  district,  near  the  lower  line  of  this  county,  the  said 
right  to  be  equal  in  said  lands  for  cultivation  until  a  general  divi- 
sion of  my  whole  estate.  But  it  is  distinctly  understood  that  there 
is  nothing  to  force  them  to  leave  my  present  home,  but  it  is  my 
preference  and  desire  that  they  should  all  remain  together  if  they 
could  do  it  in  peace."  "  In  the  event  that  I  do  not  have  it  done 
in  my  lifetime,  I  desire  that  my  executors  have  the  names  of  my 
two  younger  sons,  James  F.  Green  and  William  J.  Green,  changed 
to  that  of  James  F.  Oliver  and  William  J.  Oliver  by  an  act  of  the 
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legislature,  and  all  three  considered  my  lawful  heirs."     The  provi- 
mm  last  quoted  appeared  in  the  14th  item  of  the  will. 

Mrs.  Oliver  died  about  the  year  1873.  It  does  not  appear 
whether  or  not  she  left  any  heir  at  law  other  than  her  sister,  but 
presumably  she  did  not  James  F.  Green  died  when  a  child.  On 
the  1st  day  of  March,  1883,  George  W.  Oliver  and  his  brother 
William  J.,  who  was  never  legitimated  but  who  seems  to  have  as- 
sumed the  name  of  Oliver  and  who  will  hereinafter  be  so  called, 
quitclaimed  to  their  mother,  Frances  Green,  for  life,  lot  of  land 
number  228  and  the  north  half  of  lot  number  227  in  the  fifth  dis- 
trict, and  lots  numbers  5  and  28  in  the  tenth  district,  of  Randolph 
county.  On  the  same  day  Frances  Green  and  George  W.  Oliver 
conveyed  to  William  J.  Oliver  certain  lands  in  that  county ;  and 
Frances  Green  and  William  J.  Oliver  conveyed  to  George  W.  Oliver 
certain  other  lands  in  that  county.  All  of  the  lands  above  referred 
to  were  portions  of  the  estate  of  James  W.  Oliver.  George  W. 
Oliver  died  in  1887,  leaving  two  children,  Mrs.  Ida  J.  Powell  and 
Joseph  F.  Oliver.  Apparently  they  were  his  only  heirs  at  law. 
Frances  Green  died  about  the  1st  of  March,  1890,  never  having 
married.  On  November  3,  1890,  William  J.  Oliver,  as  adminis- 
trator upon  the  estate  of  George  W.  Oliver,  executed  and  delivered 
to  Arthur  Hood  a  deed  purporting  to  convey  to  him  a  half  interest 
in  the  lands  hereinbefore  referred  to  as  having  been  quitclaimed  to 
Frances  Green  for  life  by  her  two  sons.  William  J.,  as  such  ad- 
ministrator, had  previously  obtained  from  the  court  of  ordinary  an 
order  granting  him  leave  to  sell  all  the  realty  of  his  intestate  lying 
in  Randolph  county,  and  the  deed  to  Hood  recited  that  it  was 
made  in  pursuance  of  this  order.  On  April  10,  1897,  he  recon- 
veyed  to  William  J.  Oliver  the  half  interestin  the  realty  just  men- 
tioned, and  the  latter  was  in  possession  of  the  same  on  the  10th 
day  of  February,  1899.  On  that  day  Mrs.  Powell  brought  an 
action  against  him  to  recover  an  undivided  fourth  of  the  above- 
mentioned  lots  5,  28,  and  227.  There  was  in  the  petition  no  ref- 
erence to  lot  228.  Attached  to  it  was  an  abstract  of  title,  from 
which  it  appeared  that  the  plaintiff  relied  upon  the  will  of  James 
W.  Oliver  and  the  quitclaim  deed  which  George  W.  Oliver  and 
William  J.  Oliver  executed  and  delivered  to  their  mother  on  March 
1,  1883.  The  petition  was  framed  upon  the  theory  that  these 
three  were  on  that  day  the  only  persons  interested  in  the  realty 
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left  by  the  testator;  that  by  the  several  exchanges  of  deeds  which 
then  took  place  the  parties  thereto  undertook  and  intended  to  di- 
vide the  estate  of  the  testator  and  to  set  apart  and  designate  the 
lands  in  which  Frances  Green  was  to  have  a  life-estate;  that,  as  to 
the  reversionary  interest  therein  after  the  expiration  of  that  life- 
estate,  there  was  an  intestacy;  that  this  interest  passed  to  the 
plaintiff's  deceased  father,  George  W.  Oliver,  as  the  sole  heir  at 
law  of  James  W.  Oliver,  and  that  she  took  by  inheritance  from  her 
father.  Upon  the  assumption  that  this  theory  was  correct,  it  is 
evident  that  the  plaintiff's  action  should  have  been  for  an  undi- 
vided half,  and  not  an  undivided  fourth,  of  the  premises  described 
in  her  petition,  the  other  half  going  to  her  brother;  and  an  amend- 
ment to  this  effect  was  in  fact  made.  The  petition  described  the 
lands  divided  among  Frances  Green  and  her  sons  as  "  belonging  to 
the  estate  of  the  said  James  W.  Oliver."  It  was  further  amended 
by  striking  from  it  the  words  just  quoted  and  making  it  so  read  as 
to  allege  that  these  lands  had  heea  "devised  by  the  will  of  J.  W. 
Oliver."  By  another  ajnendment,  filed  May  22,  1901,  the  plain- 
tiff attacked  the  administrator's  sale  referred  to  above,  alleging,  in 
substance,  that  the  order  of  the  court  of  ordinary  under  which  the 
administrator  claimed  the  sale  was  made  did  not  cover  or  embrace 
this  property,  and  therefore  the  sale  was  without  authority  of  law ; 
and  further,  that  William  J.  Oliver  was  himself  the  purchaser  at 
that  sale,  and  that  the  deeds  from  him  to  Hood  and  from  Hood  to 
him  were  really  made  for  the  purpose  of  concealing  the  true  char- 
acter of  the  transaction.  It  was  in  this  amendment  allied  that 
the  plaintiff  did  not  receive  any  of  the  proceeds  of  this  sale  or  de- 
rive any  benefit  therefrom,  and  that  if  the  ccmtraiy  should  be  found 
true,  she  wels  willing  to  make  restitution.  In  this  amendment  the 
sale  was  further  attacked  on  the  ground  that  "said  property  waa 
not  the  property  of  the  estate  of  (Jeorge  W.  Oliver,  but  was  the 
property  of  the  heirs  of  J.  W.  CMiver,  of  which  plaintiff  was  one,, 
there  being  only  two,  herself  and  J.  F.  Oliver."  This  amendmait 
was  demurred  to,  and  the  demurrer  overruled. 

The  defendant  filed  an  answer  and  various  amendments  thereto,, 
by  which  he  set  up, among  others,  the  following  defenses:  (1)  The 
plaintiff  had  no  right  or  title  to  the  property  for  which  she  sued. 
(2)  The  division  which  took  place  on  March  1, 1883,  was  made  by 
all  the  persons  then  interested  in  the  realty  formerly  belonging  to 
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James  W.  Oliver,  and  it  was  agreed  between  the  defendant  and  his 
brother  George  W.  that  after  the  death  of  their  mother  the  lands 
quitclaimed  to  her  as  her  share  for  life  in  the  realty  of  James  V^, 
Oliver  should  be  equally  divided  between  these  two  brothers.  This 
agreement  was  based  upon  stated  considerations ;  was  fully  per- 
formed by  the  defendant,  and  is  therefore  binding  upon  the  heirs 
of  the  said  George  W.  (3)  The  property  sued  for  was,  by  the  de- 
fendant as  administrator  of  George  W.  Oliver,  duly  sold  to  Arthur 
Hood,  and  the  defendant  fully  accounted  for  the  proceeds  of  the 
sale.  Thus  the  plaintiff,  as  heir  at  law  of  her  deceased  father,  ob- 
tained the  full  benefit  of  all  her  interest  in  that  property  as  such 
heir.  After  the  close  of  the  evidence,  the  court  directed  a  verdict 
for  the  plaintiff  for  an  undivided  one-fourth  of  the  lands  described 
in  the  plaintiff's  petition,  except  the  south  half  of  lot  number  227. 
The  defendant  sued  out  a  bill  of  exceptions,  assigning  error  upon 
the  overruling  of  hisdemurrer  to  the  amendment  of  May  22, 1901, 
to  the  plaintiff's  petition,  and  upon  the  direction  of  the  verdict  in 
her  favor.  *  The  plaintiff  also  filed  a  bill  of  exceptions,  which  will 
be  taken  up  in  its  proper  order.  We  will  endeavor  to  discuss  all 
the  questions  the  determination  of  which  is  material  to  a  proper 
dispositicm  of  both  writs  of  error,  and  in  so  doing  will  set  forth  such 
additional  facts  as  may  be  necessary  to  an  understanding  of  the 
rulings  we  have  made.  Before  proceeding  further,  it  is  proper  to 
remark  that  both  parties  evidently  treated  the  transactions  which 
were  had  March  1,  1883,  by  Frances  Green  and  her  sons,  as  defi- 
nitely ascertaining  and  fixing  the  lands  in  which^  under  the  testa- 
tor's will,  she  was  to  have  a  life-interest;  and  the  controversy  was 
not  complicated  by  raising  any  question  as  to  whether  the  widow 
of  James  W.  Oliver  as  his  heir  at  law  inherited  a  share  of  the  re- 
versionaiy  interest  in  those  lands  which  would  descend  to  her  heirs, 
or  any  question  as  to  the  rights  of  Frances  Green  by  inheritance  as 
heir  at  law  of  her  deceased  son,  James  F.  Green. 

1.  There  was  no  error  in  overruling  the  demurrer  to  the  plain- 
tiff's amendment  df  May  22,  1901.  The  points  made  by  this  de- 
murrer were,  in  substance,  (1)  that  the  amendment  added  a  new 
and  distinct  cause  of  action ;  (2)  that  the  executor  of  Arthur  Hood's 
estate  was  not  made  a  party ;  and  (3)  that  the  amendment  set  up 
no  grounds  for  setting  the  administrator's  sale  aside.  As  will  have 
been  perceived,  the  plaintiff  in  her  original  petition  was  claiming, 
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title  to  the  property  sued  for  as  heir  at  law  of  her  deceased  father, 
George  W.  Oliver.  It  was  consistent  for  her  upon  this  line  to  allege 
ai^  prove  that  his  administrator  had,  without  authority  of  law,  un- 
dertaken to  sell  the  property  for  which  she  was  suing,  and  that 
the  alleged  sale  was  therefore  void.  So  doing  was  in  aid  of  her 
petition,  and  not  setting  up  a  new  cause  of  action.  It  did  not  ap- 
pear from  any  of  the  plaintiff's  all^ations  that  there  was  an  exec- 
utor of  Arthur  Hood's  estate.  The  second  ground  of  the  demurrer 
was  therefore  "speaking"  in  character  and  can  not  be  considered, 
even  if  the  point  thus  attempted  to  be  made  would  have  been  good 
if  presented  by  a  plea  of  nonjoinder  of  parties  defendant  The 
third  ground  of  the  demurrer  was  bad  because  if  the  allied  admin- 
istrator's sale  was  made  without  a  proper  order  from  the  court  of 
ordinary,  it  was  void.  As  will  have  been  seen  from  our  prelimi- 
nary statement,  we  have  not  overlooked  the  fact  that  in  the  amend- 
ment now  under  consideration  the  plaintiff  further  allied  that  the 
administrator's  sale  was  void  because  the  property  sold  did  not  be- 
long to  the  estate  of  George  W.  Oliver,  but  to  the  heirs  of  J.  W.  Oli- 
ver, of  whom  she  was  one.  Treating  this  as  an  attempt  by  the 
plaintiff  to  add  to  her  original  position  that  she  was  claiming  as 
heir  of  George  W.  Oliver  an  assertion  that  she  also  claimed  as  heir 
of  James  W.  Oliver,  the  demurrer  did  not  distinctly  present  the 
point  that  this  was  not  allowable.  The  complaint  therein  that 
"the  amendment  added  a  new  and  distinct  cause  of  action"  could 
not  fairly  be  said  to  mean  more  than  that  she  could  not  attack  the 
administrator's  sale,  and  it  is  certain  that  the  demurrer  did  not  pre- 
sent the  point  that  the  petition  and  amendment,  taken  together, 
were  bad  for  duplicity. 

2.  The  next  contention  of  the  defendant  below  which  we  shall 
consider  relates  to  the  allied  error  in  directing  the  verdict  The 
position  of  his  counsel  is  that  there  was  no  intestacy  with  regard 
to  the  lands  in  which  Frances  Green  took  a  life-estate.  This  con- 
tention is  based  on  the  14th  item  of  the  will,  and  is  not,  in  our 
judgment,  tenable.  The  testator  did  not  by  that  item  undertake  to 
bequeath  or  devise  any  property.  Even  if  he  had  before  his  death 
taken  the  proper  steps  to  legitimate  his  sons  James  F.  and  William 
J.,  and  they  had  accordingly  upon  his  decease  become  his  heirs, 
this  naked  fact  would  not  have  entitled  them  to  take  anything  un- 
der the  will  not  thereby  disposed  of.     It  is  plain  that  there  was 
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not  even  an  attempt  by  the  testator  to  make  any  distribution  of  the 
reversionary  interest  in  the  lands  wherein  Frances  Green  was  to  have 
a  life-estate.  Certainly,  then,  a  mere  request  or  direction  to  the  ex- 
ecutors to  have  these  sons  legitimated  in  case  the  testator  failed  to 
do  so  while  in  life  did  not  clothe  them  with  any  lights  as  devisees. 
The  position  of  the  defendant  below  is  not  strengthened  by  the  fact 
that  the  preamble  of  the  will  recites  that  the  testator  ''  deems  it 
right  and  proper  .  .  that  he  should  make  a  disposition  of  his  jfrop- 
erty."  If  he  did  not,  as  was  the  case  here,  in  fact  make  a  disposi- 
tion of  a  particular  portion  of  his  estate,  the  mere  expression  of  an 
intention  or  desire  to  dispose  of  all  of  it  must  coimt  for  nothing. 
The  case  of  HaraUon  v.  Redd,  15  Ga,  148,  strongly  illustrates  the 
correctness  of  what  is  now  ruled.  This  will  clearly  appear  from 
a  reading  of  Judge  Lumpkin's  opinion  in  that  case. 

3.  Though  there  was  an  intestacy  to  the  extent  above  indicated, 
we  are  nevertheless  satisfied  that  the  court  erred  in  directing  the 
verdict  of  which  complaint  is  made.  The  plaintiff,  as  we  have 
shown,  began  her  action  on  the  theory  that  she  inherited  the  inter- 
est in  the  lands  for  which  she  sued  as  heir  at  law  of  her  father.  If, 
by  the  amendment  discussed  above,  she  meant  to  also  assert  title 
as  heir  of  her  grandfather,  she  was  taking  two  chances  for  a  re- 
covery. We  may  give  her  the  benefit  of  this  interpretation  of  her 
pleadings,  and  it  will  still  result  that  the  direction  of  the  verdict  in 
her  favor  was  erroneous.  Dealing  first  with  her  alleged  right  to  re- 
cover as  heir  of  her  father,  it  is  certainly  true  that  she  was  bound 
and  concluded  by  any  contract  he  made  with  reference  to  the  prop- 
erty in  dispute.  There  was  evidence  to  sustain  the  defense  that  he 
agreed  with  his  brother,  William  J.  Oliver,  that  upon  the  death  of 
their  mother  the  property  they  quitclaimed  to  her  should  belong 
to  them  jointly.  This  was  testified  to  by  William  J.  Oliver.  In 
another  division  of  this  opinion  we  will  undertake  to  show  that  his 
testimony  on  this  point  was  admissible.  There  was  also  evidence 
to  show  that  the  court  of  ordinary  granted  William  J.  Oliver,  as 
administrator,  leave  to  sell  all  of  the  realty  of  his  intestate.  This 
was  broad  enough  to  cover  the  property  in  dispute,  and  a  sale  by 
the  administrator  to  Arthur  Hood  was  shown.  If  this  transaction 
was  merely  colorable,  and  the  administrator  really  purchased  at  his 
own  sale,  the  plaintiff's  remedy  was,  not  to  sue  for  the  property, 
but  to  set  aside  the  sale  and  have  one  made  according  to  law. 
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There  was,  moreover,  testimony  tending  to  show  that  the  sale  to 
Hood  was  actual  and  bona  fide. 

4.  As  allied  heir  of  James  W.  Oliver,  Mrs.  Powell  had  no  case 
at  alL  She  was  not  his  heir.  Her  father  survived  his  father  and 
inherited  a  reversionary  interest  in  the  realty  which  went  under 
the  will  to  Frances  Green  for  life.  As  soon  as  James  W.  Oliver 
died,  all  of  the  estate  and  interest  in  the  realty  devised  to  Frances 
Gre^n  which  was  left  therein  after  the  expiration  of  her  life-estate 
passed  to  his  heirs  at  law,  with  right  of  possession  postponed  till 
her  deaUi.  The  widow  was  one  of  these  heirs;  but,  as  remarked 
above,  both  parties  to  the  litigation  ignored  this  fact.  Unquestion- 
ably, ''the  maxim  of  the  common  law  was  that  non  jus  sed  seisina 
fadt  stipitem'';  and  accordingly  it  was  held  by  the  EHglish  courts 
that  if  an  heir  upon  whom  an  "  inheritance  had  been  cast  by  descent 
dies  before  he  has  acquired  the  requisite  seisin,  his  ancestor,  and  not 
himself,  becomes  the  person  last  seised  of  the  inheritance,  and  to 
whom  the  claimants  must  make  themselves  heirs."  4  Kent's  Com. 
*386.  "But  this  common-law  doctrine  is  now  changed  by  statute 
in  England,  and  is  generally  rejected  throughout  the  United  States, 
where  ownership  or  title  to  property  is  substituted  for  seisin,  and  the 
heir  takes  all  the  real  estate  owned  by  the  ancestor  at  the  time  of  his 
death."  24  Am.&Eng.Enc.L.358-359.  As  a  result  of  the  maxim 
above  quoted  having  been  "practically  abolished"  in  this  country, 
it  follows,  in  those  States  where  the  common-law  rule  is  no  longer 
given  recognition,  that  "the  heirs  of  a  reversioner  .  .  take  as  abso- 
lutely as  if  their  ancestor  were  actually  seised  as  of  a  fre^old  in 
possession  " ;  and  the  "reversion  of  one  dying  intestate  is  to  be  dis- 
tributed among  his  heirs  in  the  same  manner  as  estates  in  possession." 
3  Wash.  Real  Prop.  *410.  This  change  in  the  law  of  inheritance 
was  brought  about  in  this  State  by  certain  statutes  of  distribution 
passed  in  1785, 1789,  and  1804,  as  was  pointed  out  by  Judge  Nis- 
bet  in  the  opinion  filed  by  him  in  the  case  of  Thompson  v.  Sand- 
ford,  13  Ga.  238  (decided  in  1853),  wherein  it  was  expressly  held 
that  the  common-law  maxim  "seisina  facit  stipitem"  was  no  longer 
of  "  force  in  Georgia,  and  that  any  estate,  real  or  personal,  held  by 
any  title,  legal  or  equitable,  without  actual  seizin,  will  descend  to 
the  heirs  of  the  owners."  Such  is  the  rule  which  has  since  been 
recognized  and  applied  by  this  court.  See  Wilder  v.  Holland,  102 
Oa.  44,  and  cases  dted. 
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5.  This  brings  us  to  a  consideration  of  the  first  point  presented 
by  the  bill  of  exceptions  sued  out  by  Mrs.  Powell.  When  William 
J.  Oliver  was  oflfered  as  a  witness  in  his  own  behalf,  her  counsel 
raised  the  objection  that  he  was  incompetent  to  testify,  because  of 
the  fact  that  George  W.  Oliver  was  dead.  This  point  was  not  in- 
sisted upon  here,  but  counsel  requested  this  court  to  again  call  at- 
tention to  the  propriety  of  enacting  further  legislation  with  a  view 
to  disqualifying  a  party  from  testifying  in  his  own  favor  under  such 
circumstances.  So  doing  would  surely  be  in  accord  with  the  spirit 
of  the  evidence  acts  now  of  force.  Following,  however,  the  plain 
l^islative  mandate  contained  in  section  5270  of  the  Civil  Code,  to 
the  efifect  that  the  letter  and  not  the  spirit  of  these  acts  shall  con- 
trol, we  have  been  constrained  to  hold  that  in  a  suit  instituted  by 
the  heirs  at  law  of  a  deceased  person,  the  defendant  is  competent 
to  testify  to  transactions  or  communications  between  himself  and 
such  deceased  person.  See  Boynton  v.  Reese,  112  Oa,  354,  and 
cases  cited. 

6.  The  testimony  of  William  J.  Oliver  as  to  the  agreement  be- 
tween himsell  and  Greorge  W.  Oliver,  mentioned  above,  was  objected 
to  on  the  ground  that  it  related  to  a  contract  for  an  interest  in  land, 
which  could  not  be  proved  by  parol,  and  also  that  it  varied  the 
writings  embraced  in  the  three  deeds  of  March  1,  1883.  We  do 
not  think  either  of  these  objections  was  good.  It  appeared  from 
the  testimony  of  William  J.  Oliver  that  a  part  of  the  agreement  in 
question  was  that  he  should  pay  off  $4,000  of  indebtedness  due  by 
the  estate  of  his  father,  which  he  did,  thus  relieving  the  land  set 
apart  to  Frances  Green  of  an  incumbrance.  He  also  testified  that 
the  land  which  George  W.  Oliver  got  in  the  division  was  of  greater 
value  than  that  which  the  witness  received,  and  that  he  consented 
to  this  as  a  part  of  the  general  contract  between  himself  and  his 
brother.  Taking  this  testimony  to  be  true,  William  J.  Oliver  fully 
performed  his  part  of  the  oral  agreement,  and  it  was  thus  taken 
out  of  the  statute  of  frauds.  This  parol  evidence  did  not  tend  to 
vary  or  add  to  the  terms  of  the  three  deeds ;  for  none  of  them  under- 
took to  make  any  disposition  of  the  land  set  apart  to  Frances  Green 
after  her  death,  or  declare  in  whom  the  title  thereto  should  then  vest. 

7.  Plaintiff's  counsel  objected  to  the  introduction  in  evidence  of 
the  deed  from  William  J.  Oliver,  as  administrator,  to  Arthur  Hood. 
The  objections  were :  (1)  that  the  order  of  sale  granted  by  the 
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court  of  ordinary  to  the  administrator  did  not  confer  on  him  any 
authority  to  sell  the  property  in  that  deed'  described ;  (2)  that  the 
land  in  question  was  in  possession  of  Frances  Green  when  the  order 
of  sale  was  granted,  and  therefore  the  order  did  not  apply  to  it ; 
(3)  that  no  interest  in  this  land  had  been  inventoried  or  appraised 
as  a  part  of  George  W.  Oliver's  estate,  and  accordingly  the  same 
was  not  covered  by  the  order  of  sale ;  (4)  that  as  the  order  was 
granted  in  the  lifetime  of  Frances  Green,  it  could  only  have  con- 
templated a  sale  of  a  "  remainder  or  reversionary  interest,"  not  the 
fee;  and  (5)  that  it  had  not  been  shown  that  this  imdivided  inter- 
est in  the  land  had  in  fact  ever  belonged  to  the  estate  of  George 
W.  Oliver.  The  first  three  objections  are  met  and  disposed  of  by 
the  fact  that  the  court  of  ordinary  granted  the  administrator  leave 
to  sell  "  all  the  real  estate  belonging  to  the  estate  of  George  W. 
Oliver  lying  in  [Randolph]  county."  This  order  was  certainly 
broad  enough  to  cover  every  interest  in  land  owned  by  that  estate, 
whether  in  possession  or  in  expectancy.  As  the  sale  was  not  made 
till  after  the  death  of  Frances  Green,  it  is  obvious  that  the  fourth 
objection  was  not  meritorious;  and  in  view  of  the  testimony  of 
William  J.  Oliver  referred  to  above,  the  fifth  objection  was  not 
well  taken. 

8.  The  plaintiff  also  excepted  to  the  court's  refusal  to  direct  a 
verdict  in  her  favor  for  one  half,  instead  of  one  fourth,  of  the  lands 
described  in  her  petition.  As  it  was  error  to  direct  any  verdict  at 
all  in  her  favor,  and  as  she  showed  no  shadow  of  title  to  any  in- 
terest in  the  south  half  of  lot  227,  though  she  sued  for  a  half  in- 
terest in  the  whole  of  that  lot,  this  assignment  of  error  requires  no 
further  discussion. 

Judgment  in  the  one  case  reversed ;  in  the  other ^  affirmed.  All 
the  Justices  concurring. 


Habdison  Whisky  Company  v.  Lewis. 

LawiB,  J.  1.  Where  premises  aie  abandoned  by  a  tenant,  the  fact  that  the 
landlord  allows  other  parties  to  occupy  them  temporarily  withoat  rent  doea 
not,  without  more,  necessarily  work  a  rescission  of  the  contract  of  rental. 
Way  V.  Myers,  64  Qa.  760. 

2.  The  evidence  was  conflicting,  but  was  sufficient  to  sustain  the  verdict 

Judgment  (^firmed.    AUtke  Justices  concurring. 

Argued  January  2,—  Decided  February  5, 1902. 
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Distress  warrant.     Before  Judge  Butt.     Macon  superior  court. 
January  8,  1901. 

A.  T.  Harper  and  DuPtee  iSc  Sarrison,  for  plaintiff  in  error. 
Greer  &  Felton,  contra. 


People's  National  Bank  v,  Habper. 

Lewis,  J.  1.  In  a  claim  case,  the  admission  by  the  claimant  that  the  defendant 
in  attachment  was  in  poesession  at  the  time  of  the  levy  places  the  burden  of 
proof  upon  the  claimant,  and  entitles  him  to  the  opening  and  conclusion. 
P&well  y.  Westmoreland^  60  Ga.  676,  and  cases  cited ;  Lamkin  v.  Clary^  103 
Ga.  631. 

2.  While,  in  such  a  case,  the  claimant  may  not  controvert  his  admission  of  pos- 
seesion  on  the  part  of  such  defendant,  it  is  not  only  permissible,  but  it  is  in- 
cumbent upon  him  to  explain  that  possession,  in  order  to  show  that  It  is  con- 
sistent with  his  own  claim  of  title.     Richardson  v.  Sttbera,  82  6a.  428. 

8.  The  defendant  in  attachment  conveyed  to  the  claimant  (his  wife)  a  stock  of 
merchandise,  and  she  employed  a  third  person  as  her  agent  to  conduct  the 
business  for  her.  The  contract  of  agency  was  in  evidence.  It  was  sought  to 
prove  by  sayings  of  this  agent  that  he  had  held  himself  out  as  a  partner  of 
the  defendant,  and  had  concealed  his  true  character  as  agent  of  the  claimant. 
HM,  that  these  sayings,  not  having  been  made  in  the  presence  of  the  claim- 

-  ant  nor  brought  to  her  notice,  and  not  being  within  the  scope  of  the  contract 
of  agency  as  disclosed  by  the  record,  were  not  admissible  to  bind  the  claimant. 

4.  There  was  no  error  in  any  of  the  chaiiges  of  which  complaint  is  made  ;  the 
requests  to  charge,  so  far  as  legal  and  pertinent,  were  covered  by  the  general 
cbaige,  which  was  a  fair  and  full  exposition  of  the  law  bearingupon  the  case ; 
the  evidence,  while  perhaps  conflicting  in  some  particulars,  was  fully  suffi- 
cient to  warrant  the  verdict ;  and  the  court  below  did  not  err  in  refusing  to 
grant  a  new  trial.  Judgment  ajflrmed.    AU  the  Justices  concurring. 

Argned  January  2,  — Decided  February  5, 1902. 

Levy  and  claim.     Before  Judge  littlejohn.     Sumter  superior 
court     February  7,  1901. 

W.  P.  WaUis,  J.  H,  Lumpkin,  and  Allen  Forty  lot  plaintiff. 
W.  T.  Lane  and  JE.  A,  ffawkins,  contra. 
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JOHNSON  V,   EQUITABLE   SECURITIES  COMPANY,   and 

vice  versa, 

A  bona  fide  parchaaer  at  sheriff^s  sale,  who  has  paid  the  purchaae-money  with- 
out notice  of  an  equity,  will  be  protected  against  the  same. 

Argued  Jannary  2,  —  Decided  February  5,  1902. 

Levy  and  claim.  Before  Judge  littlejobn.  Webster  superior 
court.     April  2,  1901. 

J.  B.  Hudson  and  Allen  Forty  for  plaintiff. 
E,  A,  Hawkins,  contra. 

Cobb,  J.  This  was  a  claim  case,  upon  the  trial  of  which  the  fol- 
lowing facts  appeared:  On  November  12,  1884,  I.  A.  Whaley 
went  into  possession  of  a  certain  described  tract  of  land,  under  a 
bond  for  titles  from  Alex.  Chappell,  and  paid  the  larger  portion  of 
the  purchase-money.  On  November  9,  1887,a  judgment  was  ob- 
tained against  Whaley.  Execution  was  issued  on  this  judgment, 
and  Johnson,  the  plaintiff  in  error,  became  the  owner  thereof  as 
transferee.  On  March  5,  1888,  Whaley  transferred  his  bond  for 
titles  to  Jowers,  to  secure  a  debt  due  him.  Whaley  subsequently 
paid  Jowers  the  amount  due  him,  and  on  November  6,1888,  Jow- 
ers transferred  the  bond  for  titles  to  Whaley 's  wife.  On  November 
15,  1888,  upon  the  payment  of  the  balance  of  the  purchase-money, 
Chappell  made  Mrs.  Whaley  a  deed  to  the  land.  Thereafter  the 
Equitable  Mortgage  Company  took  from  Mrs.  Whaley  a  deed  to  tMs 
land  to  secure  a  loan  made  to  her.  A  portion  of  the  money  ob- 
tained on  this  loan  was  used  in  paying  the  balance  due  Chappell 
on  the  purchase-money  of  the  land.  Judgment  was  obtained  by 
the  Equitable  Mortgage  Company  against  Mrs.  Whaley,  and  the 
land  brought  to  sale,  when  the  Equitable  Securities  Company,  the 
defendant  in  error,  became  the  purchaser.  The  execution  issued  on 
the  judgment  against  Whaley  obtained  in  1887  was  levied,  and  the 
property  advertised  to  be  soldin  March,  1900,  when  the  Equitable 
Securities  Company  interposed  a  claim.  The  plaintiff  in  execution 
offered  evidence  tending  to  show  that  the  Equitable  Mortgage  Com- 
pany had  notice,  at  the  time  it  took  its  deed  from  Mrs.  Whaley,  that 
the  larger  portion  of  the  purchase-money  of  the  land  had  been  paid 
by  her  husband  prior  to  the  transfer  of  the  bond  for  title8,and  that 
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such  transfer  was  without  consideration.  Error  is  assigned  upon 
the  refusal  to  admit  this  evidence.  The  court  directed  a  verdict 
finding  the  property  not  subject,  and  error  is  assigned  upon  this 
ruling.  The  uncontradicted  evidence  shows  that  the  Equitable  Se- 
curities Company,  the  claimant,  at  the  time  of  its  purchase  of  the 
property  at  sheriflTs  sale,  had  no  notice  whatever  of  the  voluntary 
transfer  of  Chappell's  bond  for  titles  from  Whaley  to  liis  wife ;  this 
being  the  effect  of  the  transfer  from  Jowers  to  her.  Whaley  of 
course  could  not  assert  this  equity  against  the  Equitable  Securities 
Company,  for  the  simple  reason  that  as  between  him  and  his  wife 
the  voluntary  transfer  of  the  bond  for  titles  was  valid  and  binding. 
Can  a  judgment  creditor  of  Whaley  assert  his  lien  against  the  in- 
terest of  Whaley  in  the  land  ? 

There  was  a  provision  in  the  Code  of  1882,  that  when  a  person 
held  property  under  a  bond  for  titles  and  a  portion  of  the  purchase- 
money  had  been  paid,  the  property  might  be  levied  on  under  a  judg- 
ment against  such  person  and  the  entire  interest  stipulated  in  the 
bond  sold,  the  proceeds  of  the  sale  being  appropriated,  first,  to  the 
balance  due  on  the  purchase-money,  and  the  remainder  to  judgment 
liens  against  the  obligee  in  the  bond,  according  to  date.  Code  of 
1882,  §  3586.  Under  this  law  it  would  seem  that  the  judgment 
lien  would  attach  to  whatever  interest  the  obligee  in  the  bond  for 
titles  might  have  in  the  land  after  any  part  of  the  purchase-money 
had  been  paid;  and  if  this  is  true,  then,  at  the  date  of  the  transfer 
by  Whaley  to  his  wife  of  the  bond  for  titles  in  which  he  was  obli- 
gee, the  lien  of  the  judgment  controlled  by  Johnson  had  attached 
to  Whaley's  interest  in  the  land.  But  the  provisions  of  the  Code 
of  1882  above  referred  to  are  not  to  be  found  in  the  Code  of  1895, 
and  it  would  seem  that  it  was  the  intention  of  the  codifiers  that  the 
provisions  of  the  Civil  Code,  §§5432-4,  inclusive,  should  be  ex- 
haustive of  the  subject  as  to  how  the  interest  of  the  obligee  under 
a  bond  for  titles  should  be  sold,  whether  such  sale  was  had  at  the 
instance  of  the  judgment  creditor  or  the  obligor.  Under  the  sec- 
tions just  cited,  when  a  judgment  creditor  of  the  obligee  in  a  bond- 
for  titles  desires  to  sell  the  property,  it  is  incumbent  upon  him  to  take 
up  the  debt  necessary  to  be  paid  by  the  obligee  in  order  to  give 
him  the  l^al  title,  by  paying  such  debt  with  interest  to  date,  if 
the  debt  is  due,  and  interest  to  maturity  if  not  due,  and  procure  a 
conveyance  to  be  made  to  the  defendant  in  execution,  or,  if  dead. 
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to  his  legal  representative,  by  the  obligor  in  the  bond,  and  if  he  is 
dead,  by  his  l^al  representative,  and  have  the  property  levied  upon 
and  sold.  The  proceeds  of  the  sale  are  to  be  appropriated,  first, 
to  the  payment  of  liens  superior  to  the  claims  taken  up  by  the 
plaintiff  in  execution,  necessary  to  put  title  in  the  defendant,  and  the 
balance  to  the  execution  under  which  the  property  was  sold,  and  to 
other  liens  according  to  priority.  It  is  contended  by  counsel  for 
plaintiff  in  error,  that  the  provisions  of  the  Code  of  1882  above  re- 
ferred to  are  still  of  force,  and  that  therefore  the  judgment  con- 
trolled by  Johnson  was  a  lien  upon  the  interest  of  Whaley  in  the 
land  at  the  date  of  the  transfer  of  the  bond  for  titles  to  his  wife, 
and  that  by  complying  with  these  provisions  the  whole  interest 
in  the  bond  for  titles  could  be  sold  and  the  money  appropriated, 
first,  to  the  payment  to  the  Equitable  Securities  Company  of  the 
amount  which  was  paid  by  the  Equitable  Mortgage  Company  in 
discharge  of  the  balance  due  Chappell,  and  the  remainder,  or  so 
much  thereof  as  wfiuld  be  necessary,  to  the  payment  of  the  judg- 
ment controlled  by  Johnson.  Under  the  view  we  have  taken  of 
the  present  case,  it  is  unnecessary  to  determine  whether  the  provi- 
sions of  the  Code  of  1882  ate  still  of  force  or  not.  If  the  Equita- 
ble Securities  Company  was  a  bona  fide  purchaser  without  notice 
of  the  equity  which  Whaley  had  in  the  land  by  the  payment  of 
the  purchase-money,  then  that  company  would  undoubtedly  take 
the  property  freed  from  any  such  equity,  whether  it  was  sought  to 
be  enforced  by  Whaley  himself  or  by  any  one  claiming  under  him. 
As  stated  above,  there  is  no  evidence  whatever  that  the  Equitable 
Securities  Company  at  the  time  of  the  sheriff's  sale  had  any  notice 
that  there  were  any  other  persons  than  Mrs.  Whaley  who  were  at 
all  interested  in  the  land,  she  appearing  from  a  duly  registered  deed 
to  be  the  sole  owner  of  the  property.  At  the  time  of  this  transac- 
tion the  record  of  a  bond  for  titles  was  not  constructive  notice  to 
any  one  of  the  interest  of  the  obligee  therein  in  the  land.  The 
rule  is  different  now.  See  Acts  1900,  p.  68.  As  a  general  rule,  a 
bona  fide  purchaser  without  notice  of  an  equity  is  protected  both 
at  law  and  in  equity.  If  the  Equitable  Securities  Company  had 
been  a  direct  purchaser  from  Mrs.  Whaley  as  the  result  of  a  private 
transaction  between  them,  and  had  no  notice  at  the  time  of  Wlia- 
ley's  equity  in  the  land,  there  is  no  question  that  it  would  occupy 
the  position  of  a  bona  fide  purchaser  and  be  protected  against  this 
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equity,  whether  asserted  by  Whaley  or  by  some  one  claiming  under 
him.  "  The  mere  fact  that  property  is  purchased  by  one  and  paid 
for  with  money  of  another  does  not  vest  the  title  to  such  property, 
as  against  third  persons,  in  the  one  whose  money  paid  for  it.  Nor 
does  any  legal  or  equitable  right  spring  out  of  such  fact  in  favor  of 
such  persons,  against  innocent  purchasers  who,  in  good  faith,  take  the 
title  from  one  who  is  apparently  the  true  owner,  and  in  truth  is  so 
except  as  to  some  secret  equity  of  the  party  whose  money  has  been 
used.  There  must  be  notice  of  such  an  equity  before  it  can  avoid 
a  title  otherwise  good."  Moye  v.  Waters,  51  Ga.  15.  See  also 
Allen  V.  ffolding,  29  Ga.  485 ;  Fahn  v.  Bleckley,  55  Ga.  81;  Neth- 
ery  v.  Payne,  71  Ga.  374  (a);  Coody  v.  Lumber  Co.,  82  Ga.  799; 
Hohhs  V.  Loan  Co.,  96  Ga.  770. 

Does  the  Securities  Company  stand  in  any  worse  position  be- 
cause it  purchased  at  judicial  sale  and  not  at  private  sale  ?  It  is 
true  that  for  some  purposes  the  purchaser  at  an  execution  sale 
stands  in  the  shoes  of  the  execution  creditor,  for  the  reason  that  in 
a  sense  he  claims  under  him.  But  it  is  not  true  that  such  pur- 
chaser stands  in  the  shoes  of  the  execution  creditor  for  all  pur- 
poses. It  does  not  seem  that  such  a  purchaser  would  be  charged 
with  notice  of  everything  which  the  execution  creditor  has  knowl- 
edge of  in  reference  to  the  character  of  his  claim  or  the  interest  of 
the  defendant  in  execution  in  the  property.  To  charge  a  purchaser 
at  judicial  sale  with  notice,  in  reference  to  the  claim  upon  which 
the  judgment  is  fotmded  or  the  property  to  be  sold,  of  everything 
that  the  execution  creditor  has  knowledge  of,  would  have  the  effect 
to  deter  persons  from  bidding  at  judicial  sales ;  and  a  fear  of  knowl- 
edge on  the  part  of  the  plaintiff  in  execution  of  some  fact  which 
might  impeach  the  sale  would  thus,  in  many  instances,  work  irrep- 
arable injury  both  to  the  execution  creditor  and  the  debtor  whose 
property  is  being  sold.  The  law  has  wisely  provided  that  a  pur- 
chaser at  judicial  sale  is  bound  only  to  see  that  the  ofl&cer  has 
competent  authority  to  sell,  and  is  apparently  proceeding  to  sell 
under  the  prescribed  forms.  Civil  Code,  §5454.  Further  than 
this  he  is  not  required  to  investigate,  so  far  as  the  sale  is  con- 
cerned. And  if  the  sale  has  taken  place  under  a  valid  judgment 
against  the  defendant  in  execution  and  has  occurred  at  the  time 
and  place  prescribed  by  law,  and  was  conducted  apparently  under 
the  prescribed  forms,  an  innocent  purchaser  at  such  sale  acquires 
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a  title  to  the  property  sold,  provided  the  defendant  in  execution 
bad  a  good  title  to  the  same  at  the  date  of  the  judgment,  or  ac- 
quired such  title  between  the  date  of  the  judgment  and  the  date 
of  the  levy.  A  purchaser  at  judicial  sale  may  recover  in  eject- 
ment by  producing  simply  a  sheriflf 's  deed  with  the  execution  un- 
der which  the  sale  was  had,  and  showing  that  the  title  to  the  prop- 
erty sold  was  in  the  defendant  in  execution  or  he  was  in  possession 
of  the  same  after  the  judgment  and  before  the  levy.  Civil  Code, 
§  5447;  Whatley  v.  Newsoni,  10  Ga.  74; Parker  v.  Martin,  68  Ga. 
453  ;  Beck  v.  Bower,  68  Ga.  738.  The  sections  and  decisions  just 
referred  to  are  cited  for  the  purpose  of  showing  the  favor  with 
which  the  law  regards  a  purchaser  at  a  judicial  sale,  treating  the 
title  acquired  by  him  as  an  original  title,  and  not  requiring  him» 
even  in  an  action  of  ejectment,  to  go  behind  such  title,  save  for  the 
purpose  of  showing  that  the  defendant  in  execution  had  title  to  the 
property  or  possession  of  the  same  at  the  date  of  the  levy,  and  re- 
lieving him  from  the  burden  placed  ordinarily  upon  a  plaintiflF  in 
ejectment,  which  requires  him,  if  relying  upon  a  paper  title,  to 
show  a  complete  title,  beginning  with  a  grant  from  the  State,  down 
to  a  deed  vesting  the  legal  title  in  himself.  Is  it  to  be  presumed 
that  such  a  favorite  of  the  law  is  to  occupy  a  worse  position  on  ac- 
count of  having  been  a  purchaser  at  a  judicial  sale  than  one  who 
occupies  the  position  of  purchaser  at  private  sale  ?  If  a  judicial 
sale  has  been  regularly  had  by  an  officer  authorized  to  conduct  the 
same,  under  valid  process,  in  the  manner  prescribed  by  law,  and 
the  person  whose  property  is  thus  sold  was  the  holder  of  the  l^al 
title  at  the  date  of  the  levy  under  which  the  sale  was  had,  the  pur- 
chaser at  such  sale  would,  in  our  opinion,  occupy  the  same  position 
as  the  purchaser  at  a  private  sale,  so  far  as  any  secret  equity  held 
by  some  one  in  the  property  was  concerned,  if  such  purchaser 
bought  the  property  and  paid  his  money  without  notice  of  such 
secret  equity. 

This  seems  to  be  the  first  time  that  this  question  has  arisen  be- 
fore this  court.  There  are  no  cases  dted  by  counsel  for  either  side 
which  rule  in  terms  the  question  under  consideration,  and  we  have 
in  our  investigations  been  able  to  find  none  in  which  the  principle 
was  directly  ruled.  In  other  jurisdictions  there  seems  to  be  some 
copflict  in  the  rulings.  Mr.  Rorer  says,  <<the  weight  of  authority  is 
that  third  persons,  bona  fide  purchasers  at  sheriff's  sale,  who  have 
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peid  the  purchase-money  without  notice  of  an  unrecorded  deed,  or 
equity,  will  be  protected  against  the  same."  Rorer,  Jud.  Sales  (2d 
ed.),  §  1031.  The  foUowing  are  some  of  the  cases  cited  by  the  au- 
thor to  sustain  the  text  quoted:  Jackson  v.  Chamberlain, 8  Wend. 
620;  Waldo  v.  Russell,  5  Mo.  387;  Den  v.  Richman,  13  N.  J.  L 
43;  Scribner  v,  Lockwood,  9  Ohio,  184;  Ohio  life  Ins.  Co.  v.  Led- 
yard,  8  Ala.  866;  Orth  v.  Jennings,  8  Blackf.  420;  KeUam  v,  Jan- 
son,  17  Penn.  St.  467 ;  Walker  v.  Elston,  21  Iowa,  529;  Massey 
V,  Westcott,  40  111.  160;  Stewart  v.  Freeman,  22  Penn.  St.  120. 
Under  this  view  of  the  case,  there  was  no  error  in  directing  a  ver- 
dict finding  the  property  not  subject,  nor  was  there  any  error  in 
ruling  out  the  evidence  which  tended  merely  to  show  that  the 
Equitable  Mortgage  Company  had  notice  of  Whaley's  equity  in  the 
land.  The  land  was  not  subject  to  the  execution  in  any  event ; 
and  the  judgment  directing  the  verdict  will  therefore  be  affirmed. 
The  cross-bill  of  exceptions  raises  the  question  as  to  whether  the 
judgment  was  not  dormant ;  but,  under  our  established  practice,  this 
question  will  not  be  determined  but  the  cross-bill  will  be  dismissed. 
So  far  as  this  case  is  concerned,  it  is  entirely  immaterial  whether 
the  judgment  is  dormant  or  not. 

Judgment  on  main  bill  of  exceptions  affirmed;  cross-hill  dismissed. 
All  the  Jtcstices  concurring. 


Felton  v.  Central  of  Georgia  Railway  Company. 

Lbwis,  J.  It  affirmatively  appearing  from  the  evidence  of  the  plaintiff  as  a  wit- 
new  in  his  own  behalf  that  no  contract  of  affreightment  was  entered  into  be- 
tween himself  and  the  defendant  binding  it  to  transport  his  goods  beyond  its 
own  line,  it  follows,  under  section  2208  of  the  Civil  Code,  that  the  company 
was  liable  only  to  ItB  own  terminus  and  imtil  delivery  to  the  next  connecting 
road.  There  was  no  evidence  of  any  negligence  on  the  part  of  the  defend- 
ant company,  and  the  judgment  of  nonsuit  which  was  granted  was  therefore 
proper. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  Jjuinmry  2,  —  Decided  February  5, 1902. 

Action  for  damages.      Before  Judge  Littlejohn.      Macon  supe- 
rior court     May  14, 1901. 

Jf.  FdUni  Hatcher  and  Ghierry  &  HaU,  for  plaintiff. 
W.  D.  KiddoOy  for  defendant. 
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WALDROP  V,  WOLFF  &  HAPP. 

WOLFF  &  HAPP  V.  WALDROP  et  al. 

HAYES  V.  WOLFF  &  HAPP. 

WOLFF  &  HAPP  V.  HAYES  et  al. 

1.  When  the  evidence  is  conflicting,  the  judgment  of  the  trial  judge  refusing  to 
grant  a  new  trial  will  not  be  reversed,  unless  some  error  of  law  was  commit- 
ted at  the  trial. 

2.  Grounds  of  a  motion  for  a  new  trial  in  which  error  is  assigned  upon  the  ad- 
mission of  evidence  will  not  be  considered  by  this  court,  when  the  evidence 
objected  to  is  not  set  forth  therein  either  literally  or  in  substance,  nor  attached 
to  the  motion  as  an* exhibit. 

8.  The  refusal  to  hear  a  demurrer  to,  or  motion  to  dismiss,  a  petition  can  not  be 
properly  made  the  subject  of  complaint  in  a  motion  for  a  new  trial. 

4.  The  extract  from  the  charge  complained  of  in  the  motion  for  a  new  trial  was 
not  erroneous. 

6.  When  two  persons  against  whom  an  action  of  trover  is  brought  unite  in  exe- 
cuting an  eventual  oondemnaUon-money  bond,  in  which  they  appear  as  prin- 
cipals and  a  third  person  appears  as  surety,  all  binding  themselves  *^  jointly 
and  severally*^  to  pay  the  eventual  condemnation-money  in  the  case,  the  two 
principals  are  each  surety  for  the  other,  as  well  as  a  cosurety  with  the  surety. 

6.  When  an  action  of  trover  is  brought  against  two  persons,  and  they  unite  in 
one  eventual  condemnation-money  bond,  with  another  as  surety,  the  failure 
of  the  plaintiff  to  recover  against  one  of  the  defendants  does  not  discharge  the 
surety. 

7.  The  surety  on  a  bond  given  by  the  defendant  in  an  action  of  trover  for  the 
eventual  condemnation-money  is  bound  by  the  judgment  against  the  defend- 
ant, and  can  not  after  judgment  raise  any  question  which  could  have  been 
raised  by  the  principal  before  judgment 

8.  The  court  did  not  err  in  overruling  the  motion  for  a  new  trial,  nor  in  enter- 
ing judgment  on  the  eventual  condemnation-money  bond  again^  the  surety, 
but  did  err  in  refusing  to' enter  judgment  on  such  bond  against  the  defendant 
in  the  suit  in  whose  favor  a  nonsuit  was  granted,  as,  notwithstanding  such 
nonsuit,  the  defendant  was  liable  on  the  bond  as  cosurety  with  the  surety 
thereon ;  and  direction  is  given  that  the  judgment  be  so  amended  as  to  render 
the  defendant  liable  on  the  bond  in  this  capacity. 

9.  If  the  clerk  of  a  trial  court  transmits  to  this  court  portions  of  a  record  which 
are  not  specified  in  the  bill  of  exceptions,  or  sends  two  or  more  copies  of  a 
portion  of  the  record  when  only  one  copy  was  specified,  he  is  not  entitled  to 
a  judgment  for  the  cost  of  transmitting  such  surplus  record,  against  any  party 
to  the  suit,  unless  such  transmission  was  made  at  the  instance  or  request  of 
the  party  or  his  counsel. 

Argued  January  7,  —  Decided  February  4, 1902. 

Trover.     Before  Judge  Candler.  Thomas  superior  court  March 
13,  1901. 

W.  C.  Snodgrass  and  D.  H.  Pope,  for  Waldrop  et  aL 
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Hardeman,  Davis,  Turner  &  Jones,  Hammond  &  Hammond, 
and  Arthur  Patten,  contra. 

Cobb,  J.  Wolff  &  Happ,  a  mercantile  copartnership,  brought  an 
action  of  trover  against  S.  A.  Waldrop  and  R.  L  Bryans,  to  recover 
certain  described  personalty.  The  defendants  gave  the  usual 
eventual  condemnation-money  bond,  with  S.  L.  Hayes  as  security, 
and  filed  their  defense  to  the  action,  whick  in  eflfect  denied  that 
title  tq  the  property  described  in  the  petition  was  in  the  plaintiflFs. 
At  the  trial  a  nonsuit  was  granted  as  to  Bryans,  and  a  verdict  was 
returned  in  favor  of  the  plaintiffs  against  Waldrop.  The  court 
entered  judgment  on  the  bond  against  Waldrop  as  principal  and 
Hayes  as  security.  Waldrop  made  a  motion  for  a  new  trial,  which 
was  overruled.  The  case  is  here  upon  four  bills  of  exceptions, 
which  for  convenience  will  be  referred  to  as  Nos.  1,  2,  3,  and  4. 
Waldrop  is  the  plaintiff  in  error  in  No.  1,  and  error  is  assigned 
therein  upon  the  refusal  A  the  court  to  grant  a  new  trial.  Wolff 
&  Happ  are  the  plaintiffs  in  error  in  No.  2,  and  error  is  assigned 
in  this  bill  of  exceptions  upon  certain  rulings  made  by  the  judge 
during  the  progress  of  the  trial,  as  well  as  upon  others  made  after 
the  verdict  was  rendered.  Hayes  sued  out  No.  3,  and  he  assigns 
error  on  certain  rulings  made  by  the  court  after  the  verdict  was 
rendered,  which  he  claims  affected  his  right  as  surety  on  the  event- 
ual condemnation-money  bond.  In  No.  4  Wolff  &  Happ  are  the 
plaintiffs  in  error,  and  the  questions  raised  therein  are  similar  to 
those  made  in  No.  2,  which  was  also  sued  out  by  them.  As  to 
some  of  the  questions  raised  in  bills  of  exceptions  Nos.  2  and  4, 
they  may  be  treated  as  merely  cross-bills  of  1  and  3,  respectively; 
but  as  to  other  questions  they  are  in  reality  main  bills  of  excep- 
tions, and  raise  questions  which  could  have  been  properly  brought 
to  this  court,  even  if  no  bills  of  exceptions  had  been  sued  out  by 
either  Waldrop  or  Hayes.  The  various  assignments  of  error  in  the 
different  bills  of  exceptions  raise  numerous  questions,  but  under  the 
\iew  we  have  taken  of  the  case  it  is  not  necessary  that  all  of  these 
questions  should  be  decided.  Such  of  them  as  we  deem  it  neces- 
sary to  determine  in  order  to  dispose  of  the  entire  case  will  be 
dealt  with  in  the  opinion  which  follows. 

1.  It  was  insisted  that  the  court  erred  in  refusing  to  grant  a  new 
trial,  for  the  reason  that  the  verdict  was  unsupported  by  the  evi- 
dence.   The  theory  of  the  plaintiffs  was  that  the  property  for  which 
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the  suit  was  brought  had  been  sold  by  them  to  the  defendant  Wal- 
drop  upon  the  faith  of  certain  representations  which  he  had  made 
to  a  mercantile  agency,  that  these  representations  were  false,  and 
that  they,  after  discovering  this  fact, had  elected  to  rescind  the  con- 
tract of  sale  and  had  brought  the  suit  in  consequence  of  this  elec- 
tion to  recover  possession  of  the  property  sold.     The  theory  of  the 
defendant's  case  was  that  the  property  had  been  purchased  in  good 
faith,  that  even  if  the  representations  made  to  the  mercantile  agency 
were  false,  the  plaintiffs  had  not  acted  upon  them,  and  that  there- 
fore the  sale  was  not  fraudulent  and  the  plaintiffs  had  no  ground  for 
rescission ;  and  that,  in  addition  to  this,  the  plaintiffs  had,  prior  to 
the  institution  of  the  action  of  trover,  elected  to  treat  the  sale  as 
valid,  this  election  being  manifested  by  an  attachment  which  had 
been  sued  out  at  their  instance  against  the  defendants  and  levied 
upon  the  property  as  their  property,  and  by  an  equitable  peti- 
tion which  had  been  filed  in  aid  of  such  attachment.     The  reply  of 
the  plaintiffs  to  this  contention  of  the  defendants  was,  that  all  this 
was  done  before  they  discovered  the  fraud  which  had  been  perpe- 
trated upon  them,  and  that  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud  they  had  dismissed  the  attachment  and  equi- 
table petition  and  instituted  the  present  action,  thereby  electing  to 
treat  the  sale  as  void  on  account  of  the  fraudulent  conduct  of  the 
defendants.   There  was  evidence  which  authorized  the  jury  to  adopt 
either  view  of  the  matter ;  and  while  it  can  not  be  said  even  that  the 
evidence  was  so  strong  as  to  produce  a  decided  preponderance  in 
favor  of  the  plaintiffs,  still  the  verdict  of  the  jury  was  amply  sup- 
ported.    Under  such  circumstances,  after  the  verdict  has  been  ap- 
proved by  the  trial  judge,  this  court  will  not  interfere  with  his  dis- 
cretion in  overruling  the  motion  for  a  new  trial,  unless  some  error 
of  law  was  committed  at  the  trial  which  will  require  a  reversal  of 
the  judgment  refusing  a  new  triaL 

2.  The  motion  for  a  new  trial  contains  twelve  grounds.  In  seven 
of  them  the  movant  sought  to  raise  questions  growing  out  of  the 
admission  of  testimony  which  had  been  objected  to  by  him  on  the 
trial.  In  none  of  these  grounds  was  the  evidence  objected  to  set 
forth  either  literally  or  in  substance,  or  attached  to  the  motion  as 
an  exhibit.  Such  being  the  case,  this  court  can  not  consider  the 
assignments  of  error  made  in  these  grounds.  Redding  v.  Lennon, 
112  Oa.  491  (1) ;  Allen  v.  Harris,  113  Qa.  107  (1) ;  Smithy.  Black, 
Id.  166  {2)\B(ywdoin  v.  State,  Id.  1150. 
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3.  One  ground  of  the  motion  complains  that  the  court  erred  in 
refusing  to  hear,  either  before  going  into  the  trial,  or  at  any  stage 
thereof,  a  general  demurrer  or  motion  to  dismiss,  which  had  been  filed 
by  the  defendant  Waldrop.  This  court  has  repeatedly  ruled  that  the 
overruling  of  a  demurrer  to  a  petition  can  not  be  properly  made  a 
ground  of  a  motion  for  a  new  trial.  WiUbanks  v.  Uhtriner,  98 
Ga.  801  (1);  Shuman  v.  Smith,  100  Oa.  415  (1);  Southern  RaU- 
way  Co.  V.  Cook,  106  Ga,  450  (1).  The  refusal  of  the  court  to  hear 
a  demurrer  or  motion  to  dismiss  a  case  is  in  its  effect,  so  far  as  the 
defendant  is  concerned,  the  same  as  if  the  demurrer  or  motion  to 
dismiss  had  been  overruled ;  and  the  same  reason  which  would  pre- 
vent an  assignment  of  error  on  the  one  ruling  from  being  made  a 
ground  of  a  motion  for  a  new  trial  would  make  an  assignment  of 
error  in  this  way  on  the  other  improper. 

4.  Complaint  is  made  in  one  ground  of  the  motion  that  the  ver- 
diet  was  contrary  to  a  specified  portion  of  the  judge's  charge,  and 
in  another  ground  it  is  alleged  that  a  new  trial  should  be  granted 
because  the  evidence  shows  that  the  plaintiffs  had  not  given  credit 
to  Waldrop  on  the  faith  of  any  statements  made  by  him  to  the 
mercantile  agency  or  the  plaintiffs.  These  assignments  of  error 
are  in  effect  that  the  verdict  is  contrary  to  evidence,  and  what  has 
been  said  above  with  reference  to  the  general  groimds  of  the  mo- 
tion for  a  new  trial  disposer  of  these  grounds.  Only  one  ground 
of  the  motion  for  a  new  trial  remains  to  be  considered.  In  that 
ground  complaint  is  made  that  the  court  erred  in  charging  the  jury 
as  follows :  ."  You  will  consider  the  time  when  such  statements  were 
made,  and  how  much  time  elapsed  between  the  time  of  the  making 
of  the  sale  and  the  time  of  making  the  statement  to  the  agency.  I 
charge  you  that  the  law  does  not  undertake  to  fix  any  particular 
time,  sixty  days,  thirty  days,  nor  any  other  time,  but  leaves  it  to 
you  to  decide  whether  the  credit  was  given  under  faith  of  the  state- 
ment and  as  to  whether  such  statement  was  made  contemplating 
die  purchases  in  question,  and  thus  became  fraudulent."  There 
does  not  seem  to  us  to  be  any  error  in  this  charge,  as  it  seems  to 
be  in  substantial  accord  with  the  general  rule  laid  down  in  the  case 
of  Netmaan  v.  Claflin,  107  Ga,  89,  95,  where  Mr.  Justice  Lewis  in 
the  opinion  said:  "No  arbitrary  rule  can  be  fixed  defining  what 
lapse  of  time  shall  expire  after  the  representation  is  made,  before 
it  can  be  said  the  party  did  not  act  upon  it  to  his  injury.    Of  course 


Digitized  by  VjOOQIC 


614  WALDROP  V.  WOLFF  &  HAPP.  (114 

the  longer  the  interval,  the  weaker  may  be  the  case  that  makes 
such  representation  the  foundation  for  a  rescission,  and  the  more 
diflBcult  it  may  be  to  prove  or  establish  the  fraud  based  upon  such 
misrepresentation ;  but  all  these  are  matters  for  consideration  by  the 
jury." 

5.  After  the  verdict  against  Waldrop  had  been  published,  coun- 
sel for  plaintiflfs  moved  to  enter  judgment  on  the  eventual  condem- 
nation-money bond  against  Waldrop  as  principal,  and  Bryans  and 
Hayes  as  securities ;  and  upon  objection  by  the  attorney  who  rep- 
resented Bryans  and  Hayes,  the  court  overruled  this  motion,  and 
directed  judgment  to  be  entered  against  Waldrop  alone  as  principal, 
and  Hayes  as  security,  thereby  releasing  Biyans  from  all  liability. 
To  this  ruling  the  plaintiflfs  excepted.  The  court  erred  in  not  en- 
tering judgment  against  Bryans  as  a  surety  on  the  bond.  The  gen- 
eral rule  is  that  joint  obligors  are  sureties  for  each  other.  1  Brandt, 
Sur.  &  Guar.  (2d  ed.)  §  38.  This  rule  has  been  applied  by  this 
court  to  defendants  who  unite  in  an  appeal  bond.  Letvis  v.  Maul- 
den,  93  Ga.  758.  In  that  case  three  persons  were  sued  as  defend- 
ants in  the  county  court,  and  judgment  was  there  rendered  against 
all  of  them.  All  of  the  defendants  appealed,  imiting  in  one  appeal 
bond,  and  giving  another  person  as  security.  In  the  superior  court 
a  verdict  was  rendered  against  one  of  the  defendants  only,  and  two  of 
them  were  released  from  liability  upon  the  verdict  on  the  original 
cause  of  action.  It  was  held  that,  although  they  were  released  as 
principals,  they,  together  with  the  surety  on  the  appeal  bond,  were 
all  sureties  for  the  principal  who  was  held  bound  as  such.  If  this 
rule  is  applicable  in  the  case  of  an  appeal  bond,  we  see  no  good 
reason  why  it  should  not  apply  in  the  case  of  an  eventual  condem- 
nation-money bond  given  by  defendants  jointly  sued  in  an  action 
of  trover  and  who  unite  in  a  bond  with  a  surety,  in  which  they  bind 
themselves  "jointly  and  severally"  to  pay  the  eventual  condemna- 
tion-money in  the  case.  Bryans  and  Waldrop  need  not  have  united 
in  a  common  bond  when  they  were  arrested  on  the  bail  process, 
each  one  having  the  right  and  privilege  of  giving  a  separate  bond, 
if  he  had  seen  proper ;  but  having  chosen  to  unite  in  a  common 
bond,  they  became  subject  to  the  general  rule  above  referred  to, 
that  joint  principals  in  a  bond  are  sureties  for  each  other. 

6.  After  the  verdict  against  Wal'drop  had  been  published,  Hayes, 
the  surety  on  the  eventual  condemnation-money  bond,  objected  to 
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any  judgment  being  entered  against  him  on  the  bond,  for  the  reason 
that,  Bryans  having  been  relieved  of  all  liability  as  principal  in  the 
case  by  the  judgment  of  nonsuit,  and  having  been  relieved  from 
all  liability  as  a  cosurety  with  him  by  the  judgment  of  the  court 
defusing  to  enter  a  judgment  against  him,  Hayes's  risk  as  surety 
was  increased,  and  he  was  therefore  discharged  from  liability  on  the 
bond.  As  we  have  reciched  the  conclusion  that  the  court  erred  in  re- 
leasing Bryans  from  liability  as  a  surety  for  Waldrop  and  for  Hayes, 
a  judgment  will  be  entered  against  Bryans  in  this  capacity,  and 
consequently  Hayes  has  no  further  ground  of  complaint  with  refer- 
ence to  the  ruling  of  the  judge  as  to  this  matter.  It  is  only  nec- 
essary, therefore,  to  consider,  under  this  assignment  of  error,  whether 
Hayes  was  released  by  the  fact  that  the  suit  was  originally  brought 
against  Waldrop  and  Bryans  and  the  plaintiffs  failed  to  obtain  a 
judgment  against  Bryans.  The  code  provides  that  when  the  defend- 
ant in  an  action  of  trover  is  held  to  bail,  the  ofl&cer  serving  the  process 
must  take  a  bond  conditioned  "  for  the  forthcoming  of  such  personal 
property  to  answer  such  judgment,  execution,  or  decree  as  may  be 
rendered  or  issued  in  the  case,  and  such  security  shall  be  bound  for 
the  payment  of  the  eventual  condemnation-money."  Civil  Code, 
§4605.  The  bond  taken  in  the  present  case  was  in  substantial 
compliance  with  this  section ;  the  condition  being,  that  should  Wal- 
drop and  Bryans  "produce,  or  cause  to  be  produced,  and  forthcom- 
ing, said  articles  of  merchandise,  to  answer  the  judgment  that  may  be 
made  in  said  case,  and  shall  well  and  truly  pay  the  eventual  condem- 
nation-money, then  this  bond  to  be  void."  This  exact  question  does 
not  seem  to  have  been  heretofore  presented  to  this  court.  No  case 
decided  by  it  is  cited  on  the  brief  of  counsel,  and  we  have  been 
able  to  find  none  in  our  investigations.  Other  courts  have,  however, 
dealt  with  this  and  similar  questions;  and  the  ruling  of  the  learned 
judge  who  presided  at  the  trial  is  amply  supported  by  respectable 
authority,  which  we  think  should  be  followed,  in  the  absence  of 
any  ruling  to  the  contrary  by  our  own  courts.  In  the  case  of  New- 
ell V.  Norton,  3  Wall.  257  (1),  it  was  held  that  if  a  libellant  in  the 
admiralty  have  originally  proceeded  against  a  vessel,  master,  owners, 
and  pilot,  the  Ubel  may  be  amended  so  as  to  apply  to  the  vessel  and 
master  only ;  and  that  such  an  amendment,  neither  increasing  nor 
diminishing  their  liability,  will  not  discharge  the  sureties  to  the 
usual  bond  given  on  release  of  a  vessel  seized  by  process  of  the 
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admiralty.  In  the  opinion  the  following  language  is  quoted  from 
King  V.  Holland,  4  Term,  459:  "Every  person  bailing  such  prop- 
erty is  considered  as  holding  it  subject  to  all  legal  dispositions  of  the 
court."  We  quote  the  following  headnote  from  Leonard  v,  Speidel, 
104  Mass.  356 :  "  In  an  action  against  A.,  B.  and  C,  the  rendering 
of  judgment  against  A.  and  B.  only,  and  for-C,  does  not  exempt 
sureties  from  liability  on  a  joint  and  several  bond  given  by  them 
with  A.,  B.  and  C.  as  principals,  to  dissolve  the  plaintiff's  attach- 
ment of  'goods  and  estate  of  said  A.,  B.  and  C.,'  the  condition  of 
wliich  is  that  'A.,  B.  and  C.  shall  pay  to  the  plaintiff  in  said  action 
the  amount,  if  any,  which  he  shall  recover  therein.' "  In  Poole  v. 
Dyer,  123  Mass.  363,  it  was  hdid  that  the  fact  that  the  plaintiffs 
voluntarily  discontinued  the  suit  against  one  of  the  defendants  did 
not  discharge  the  surety  upon  a  bond  given  in  language  similar  to 
that  referred  to  in  the  case  of  Leonard  v,  SpeideL  See  also  Dalton 
V.  Barnard,  150  Mass.  473;  Heynemann  v,  Eder,  17  Cal.  434;  2 
Brandt,  Sur.  &  Guar.  (2d  ed.)  §  470 ;  24  Am.  &  Eng.  Enc.  Law  (Ist 
ed.),  860,  n.  3. 

The  principle  dedudble  from  these  authorities  seems  to  be  that 
when  a  bond  is  given  under  statutes  similar  to  our  bail-trover  stat- 
ute, and  the  suit  is  against  parties  who  are  bound  both  severally 
and  jointly  to  the  plaintiff,  the  purpose  of  the4x)nd  being  to  secure 
to  the  plaintiff  either  the  return  of  the  property  or  the  payment  of 
the  eventual  condemnation-money  in  the  event  he  obtains  a  judg- 
ment in  the  case,  the  plaintiff  is  entitled,  in  the  event  he  recovers 
in  the  suit,  to  a  judgment  on  the  bond  against  any  of  the  persons 
sued  originally  in  the  action,  and  that  inasmuch  as  the  surety  upon 
the  bond  enters  into  the  contract  of  suretyship  with  a  full  knowl- 
edge that  the  plaintiff  may  recover  against  all,  or  may  recover  only 
against  some  of  the  defendtmts  sued,  he  is  bound  in  the  event  any 
lawful  judgment  rendered  in  the  case  against  any  one  who  was 
priginally  sued  is  not  complied  with.  The  purpose  of  the  bond  is 
to  protect  the  plaintiff  and  to  insiu-e  to  him  the  fruits  of  his  recov- 
ery against  any  of  the  defendants  sued,  and  the  imdertaking  of  the 
surety  is  to  see  that  the  plaintiff  is  so  protected.  The  surety  enters 
into  the  contract  with  a  full  knowledge  of  the  fact  that  the  case 
may  be  lawfully  changed  by  amendment  or  otherwise,  and  when 
the  terms  of  the  statute  are  as  broad  as  ours,  and  the  bond  is  a  sub- 
stantial compliance  with  the  statute,  as  in  the  present  case,  the 
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surety  must  make  good  to  the  plaintiff  any  lawful  judgment  ren- 
dered in  the  case  against  any  defendant  who  was  sued.  It  seems^ 
however,  that  in  those  jurisdictions  where  the  plaintiffs  may  dis- 
continue as  to  one  defendant  and  summon  in  another,  the  discon- 
tinuance as  to  one  and  the  summoning  in  of  another  will  release 
the  surety  on  the  bond.  See  cases  cited  in  Poole  v.  Dyer,  supra. 
But  wherever  the  suit  is  against  parties  bound  both  jointly  and 
severally,  and  the  same  is  lawfully  prosecuted  to  judgment  against 
one  of  the  original  defendants,  the  plaintiff  is  entitled  to  a  judg- 
ment against  the  surety  on  the  bond,  notwithstanding  he  may  have 
failed  to  make  out  a  case  against  one,  or  any  other  number,  of  the 
defendants  originally  sued.  There  is  nothing  in  the  case  of  Mc- 
Carter  v.  Turner,  49  Ga.  309,  which  conflicts  with  the  ruling  just 
made.  In  that  case  the  suit  was  brought  against  two  joint  and 
several  makers  of  a  promissory  note,  and  the  plaintiffs  dismissed 
the  action  as  to  one  of  the  defendants  and  obtained  a  judgment  by 
default  against  the  other.  On  a  bill  filed  by  the  defendant  against 
whom  the  judgment  was  rendered,  to  enjoin  the  enforcement  of  an 
execution,  it  was  held  that  the  dismissal  as  to  the  other  defendant 
did  not  operate  as  a  discharge  of  the  defendant  against  whom  the 
judgment  was  rendered.  It  is  stated  in  the  headnote  in  that  case 
that  if  the  party  against  whom  the  judgment  was  obtained  was  a 
principal  and  the  other  was  a  surety,  the  rule  would  be  different; 
and  Judge  Trippe  in  the  opinion  gives  as  a  reason  for  this  latter 
proposition,  "  that  a  creditor  can  not,  by  voluntarily  bringing  suit, 
thus  discharge  the  surety  from  the  necessity  of  giving  [notice  to 
sue],  put  him  at  ease  and  off  his  guard,  and  then,  after  the  lapse  of 
a  considerable  time,  it  may  be  after  protracted  litigation,  suddenly, 
of  his  own  motion,  and  without  notice  to  the  surety,  dismiss  the 
action  as  to  the  principal  and  claim  the  payment  of  the  debt  from 
the  surety."  It  is  apparent  that  there  was  involved  in  this  case  no 
question  relating  to  suretyship,  and  what  is  said  in  the  headnote 
and  opinion  on  this  subject  was  purely  obiter.  The  case  of  Howes 
V.  Patterson,  76  Ga,  689,  was  relied  on  by  counsel  for  Hayes  as  au- 
thority for  the  proposition  contended  for  by  him,  that,  after  the 
nonsuit  had  been  granted  in  the  case  as  to  Bryans,  no  lawful  judg- 
ment could  be  rendered  against  Hayes  as  security  on  the  bond,  his 
undertaking  having  been  to  answer  for  the  default  of  both  Bryans 
and  Waldrop  jointly,  and  not  for  either  individually.     That  was  a 
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case  where  an  attachment  was  sued  out  against  a  partnership  com- 
posed of  three  persons,  and  at  the  trial  the  plaintiflf,  having  discon- 
tinued as  to  two  of  the  partners,  sought  to  enter  a  general  judg- 
ment against  the  remaining  partner  as  an  individual,  and  also  a 
judgment  upon  the  bond  which  had  been  given  to  dissolve  the  at- 
tachment. It  was  held  that,  as  the  partnership  was  sued,  there 
could  be  no  general  judgment  against  any  of  the  partners  as  indi- 
viduals, and  that  therefore  there  could  be  no  judgment  on  the  bond. 
There  seems  to  be  some  conflict  in  the  decisions  of  this  court  in 
reference  to  the  question  as  to  whether  in  a  suit  against  a  partner- 
ship a  judgment  against  one  only  of  the  partners  as  an  individual 
can  be  lawfully  rendered.  In  Wooten  v.  Nail,  18  Ga,  610,  624, 
the  suit  was  treated  as  one  against  copartners,  and  the  court  held 
that  if  upon  the  trial  it  appeared  that  one  of  them  was  not  liable, 
judgment  could  be  rendered  against  the  other  as  an  individual.  In 
Francis  v.  Dickel,  68  Oa,  255,  it  was  held  that  in  a  suit  against 
partners,  where  there  was  a  plea  of  no  partnership,  which  was  sus- 
tained, if  the  proof  authorized  a  judgment  against  one  of  them  as 
an  individual,  a  judgment  binding  him  in  this  capacity  could  be 
rendered.  In  the  case  of  Maynard  v.  Ponder,  75  Oa.  665  (1),  the 
same  ruling  is  made  in  substance,  one  of  the  pleas  filed  being  con- 
strued to  be  in  eflfect  a  plea  of  no  partnership.  The  cases  just 
cited  were  founded  upon  contract ;  and  a  similar  ruling  was  made 
in  the  case  of  Austin  v.  Appling,  88  Qa,  55  (5),  59,  where  a  suit 
was  brought  against  three  persons  as  partners  for  a  tort,  and  there 
was  a  plea  of  no  partnership,  which  was  sustained,  the  evidence 
authorizing  a  recovery  against  one  of  them,  which  was  allowed.  In 
the  case  of  Ledhetter  v.  Dean,  82  Oa,  790,  it  was  distinctly  held 
that  in  an  action  against  a  firm  as  partners,  on  an  account  arising 
from  a  contract  to  do  certain  work,  a  verdict  against  only  one  of 
the  partners,  if  warranted  by  the  evidence,  was  sustainable.  There 
does  not  seem  to  have  been  any  plea  in  this  case  except  that  of  not 
indebted,  and  nothing  which  was  equivalent  to  a  plea  of  no  part- 
nership. See  also  Price  v.  Bell,  88  Ga,  740.  In  Bosworth  v. 
West,  68  Oa.  825,  it  was  held  that  where  three  were  sued  as  part- 
ners on  notes  executed  by  one  of  them,  and  the  existence  of  the 
partnership  was  contested,  but  the  evidence  showed  that,  if  there 
was  a  partnership,  all  three  of  the  defendants  were  members,  a  ver- 
dict against  two  only,  omitting  the  defendant  who  made  the  notes 
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sued  on,  was  contrary  to  evidence.  It  seems,  therefore,  that  the 
ruling  in  Howes  v.  Patterson,  supra,  is  in  conflict  with  several  de- 
cisions of  this  court,  some  of  them  rendered  before  the  date  of  that 
decision.  It  is  not,  however,  necessary  in  the  present  case  to  de- 
termine which  of  the  decisions  dealing  with  this  question  are  bind- 
ing, for  the  reason  that  the  present  suit  was  not  a  suit  against  a 
partnei-ship,  but  was  simply  a  suit  against  joint  trespassei-s ;  and 
whether  the  rule  laid  down  in  Howes  v.  Patterson  and  similar  cases 
is  correct,  or  whether  the  rule  laid  down  in  the  other  decisions  is 
sound,  it  is  certainly  settled,  not  only  by  the  code,  but  by  the  de- 
cisions of  this  court,  that  in  suits  against  two  or  more  persons  as 
joint  and  several  contractors,  or  joint  trespassers,  other  than  as- 
partners,  if  the  suit  be  discontinued  by  the  plaintiff,  or  dismissed 
by  the  court,  as  to  one  or  more  of  those  sued,  the  suit  may  pro- 
ceed against  the  remaining  defendants,  and  if  a  recovery  against 
them  is  warranted  by  the  evidence,  judgment  may  be  rendered 
against  them.  See  Civil  Code,  §  5104;  McArdle  v.  Bullock,  45  Qa, 
89;  Western  Union  Tel  Co,  v.  Griffith,  HI  Ga,  558-9. 

The  sureties  on  a  bond  given  for  the  eventual  condemnation- 
money  in  an  action  of  trover,  or  similar  bonds  in  other  l^al  pro- 
ceedings, take  all  the  risks  that  are  incident  to  whatever  lawful 
changes  may  be  made  in  the  proceedings  as  to  parties  or  otherwise, 
and  a  bond  which  is  in  effect  an  undertaking  to  answer  the  judg- 
ment or  decree  in  a  given  case  binds  the  surety  to  answer  whatever 
judgment  or  decree  may  be  lawfully  rendered  in  that  case  against  one 
who  was  a  party  to  the  same  at  the  time  that  the  undertaking  was  en- 
tered into  by  him.  In  the  present  case  the  undertaking  of  Hayes 
was  to  have  the  property  forthcoming  to  answer  whatever  judgment 
was  rendered  in  the  case,  or  to  pay  the  eventual  condemnation- 
money  if  a  judgment  for  money  should  be  entered ;  and  as  a  judg- 
ment against  Waldrop  in  his  individual  capacity  for  a  given  sum  of 
money  was  lawfully  authorized,  Hayes  was  bound  as  security  for 
the  amount  for  which  the  judgment  had  been  rendered  against 
Waldrop.  There  is  an  additional  reason  why  in  the  present  case 
Hayes  should  not  be  permitted  to  raise  any  question  as  to  the  pro- 
priety of  the  nonsuit  as  to  Bryans.  He,  through  liis  counsel,  seems 
to  have  invoked  the  ruling  which  resulted  in  the  nonsuit,  and  it 
would  seem  that  he  should  not  be  allowed,  at  a  subsequent  stage^ 
of  the  case,  either  to  question  the  soundness  of  the  rulings  thus 
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invoked,  or  to  set  up  that  he  was  in  any  way  prejudiced  thereby. 
See,  in  this  connection,  Zt^^A^r  v.  Clay,  100  Oa.  236  (1),  and  cases 
cited.  While  Hayes  had  no  right  to  appear  at  the  stage  of  the  case 
at  which  the  motion  to  nonsuit  was  made  (see  Holmes  v.  LangsUm, 
110  Oa,  869),  he  seems  to  have  been  permitted  by  the  court  to  ap- 
pear and  participate  in  the  trial ;  and  under  such  circumstances  the 
same  principle  which  would  preclude  a  party  from  afterwards,  in  a 
subsequent  stage  of  the  case,  questioning  a  ruling  made  in  his  favor 
would  seem  to  prevent  him  from  calling  in  question  the  correctness 
of  the  judgment  of  nonsuit. 

7.  When  judgment  was  about  to  be  entered  upon  the  eventual 
condemnation-money  bond,  in  addition  to  the  reason  above  referred 
to  why  the  judgment  should  not  be  entered  against  Hayes  as  surety^ 
it  was  contended  that,  as  it  appeared  from  the  evidence  in  the 
trial  of  the  case  that  at  the  time  of  the  making  and  filing  of  the 
bail  affidavit  by  the  plaintiff  neither  Waldrop  nor  Bryans  was  in 
possession  of  the  property,  and  this  was  known  to  the  plaintiflFs,  the 
surety  was  not  liable  on  the  bond.  In  other  words,  the  point  is 
made  that  the  bail  affidavit  was  false  in  so  far  as  it  stated  that  the 
defendants  were  in  possession  of  the  property,  and  that  for  this 
reason  the  surety  on  the  eventual  condemation-money  bond  was 
not  liable.  It  is  too  well  settled  now  to  admit  of  any  discussion, 
that  a  surety  on  an  eventual  condemnation-money  bond  in  an  ac- 
tion of  trover  is  bound  by  the  judgment  against  his  principal,  and 
will  not  be  heard  after  judgment  to  raise  any  question  which  could 
have  been  raised  by  his  principal  before  judgment.  Jackson  v. 
OuUmartin,  61  Ga.  544;  Crawford  v.  Jones,  65  Ga.  523  (2); 
Thomas  v.  Price,  88  Ga.  533  (2);  ITogans  v.  Dixon,  105  Ga.  171 
(1);  Holmes  v.  Langston,  110  Ga.  86&.  In  the  case  last  cited  it 
was  said :  "  After  becoming  securities  on  the  bond  they  must  re- 
main sUent  witnesses  to  the  conflict  between  the  parties  to  the 
suit,  standing  ready  to  fulfil  at  the  end  of  the  litigation  the  obliga- 
tion they  have  undertaken — to  pay  the  judgment  if  the  plaintiff 
elects  to  recover  a  money  verdict,  or  deliver  the  property  or  pay 
damages  in  lieu  thereof  if  an  alternative  verdict  is  rendered." 

8,  9.  The  foregoing  deals  with  all  of  the  questions  raised  in  the 
first  bill  of  exceptions,  in  which  Waldrop  was  the  plaintiff  in  error, 
and  the  third  bill  of  exceptions,  in  which  Hayes  was  the  plaintiff 
in  error.     The  judgment  on  each  of  these  bills  of  exceptions  must 
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be  affirmed.  On  the  second  bill  of  exceptions,  in  which  Wolff  & 
Happ  are  the  plaintiffs  in  error,  the  judgment  must  Icte  reversed, 
because  the  court  erred  in  holding  that  Bryans  was  not  bound  as  a 
surety  on  the  eventual  condemnation-money  bond ;  and  direction  is 
given  that  judgment  be  entered  against  Waldrop  as  principal  and 
Bryans  and  Hayes  as  sureties  on  the  eventual  condemnation-money 
bond.  There  are  other  assignments  of  error  in  these  bills  of  ex- 
ceptions, but,  under  the  judgment  rendered  by  us,  it  is  unnecessary 
to  determine  them.  Complaint  is  made  that  the  court  erred  in 
granting  a  nonsuit  as  to  Bryans.  As  the  effect  of  our  judgment  is 
to  make  Bryans  severally  as  well  as  jointly  with  Hayes  liable  for 
the  entire  amount  recovered  by  the  plaintiffs,  they  have  no  readon 
to  complain  of  the  granting  of  the  nonsuit  as  to  him.  While  his 
liability,  so  far  as  Hayes,  the  surety,  is  concerned,  is  different,  his 
liability  to  the  plaintiffs  is  practically  the  same  as  if  judgment  had 
been  recovered  against  him  as  a  principal.  Error  is  also  assigned 
upon  judgments  of  the  court  refusing  to  strike  certain  demurrers 
of  the  defendants,  refusing  to  strike  the  answers,  allowing  certain 
amendments  to  the  answers,  and  overruling  a  motion  to  direct  a 
verdict  against  the  defendants,  because  answers  had  not  been  duly 
filed.  As  the  effect  of  our  judgment  is  to  affirm  the  finding  against 
Waldrop,  and  to  make  Bryans  liable  to  the  same  extent  he  would 
have  been  if  a  verdict  had  been  returned  agJdnst  him,  it  is  unnec- 
essary, so  far  as  the  plaintiffs  are  concerned,  to  determine  any  of 
these  questions.  The  fourth  bill  of  exceptions  seems  to  be  a  dupli- 
cate of  the  second  bill  of  exceptions,  and  there*  was  really  no  ne- 
cessity for  suing  out  this  bill  of  exceptions.  For  this  reason  the 
writ  of  error  on  this  bill  of  exceptions  is  dismissed ;  the  only  point 
made  therein  which  was  necessary  to  be  determined  in  the  present 
case  having  been  ruled  in  favor  of  the  plaintiffs  in  error  therein  on 
the  second  bill  of  exceptions. 

When  this  case  Was  heard  in  this  court  counsel  for  Wolff  &  Happ 
stated  that  the  clerk,  in  transmitting  the  record  in  the  several  cases, 
had  in  some  instances  transmitted  portions  of  the  record  which  were 
not  specified,  and  in  other  instances  had  sent  up  more  than  one  copy 
of  a  portion  of  the  record  which  was  specified,  when  only  one  copy 
was  specified,  and  asked  that  in  no  event  should  any  costs  be  taxed 
against  their  clients  for  any  part  of  such  unnecessary  record.  We 
have  not  examined  the  record  for  the  purpose  of  determining  what 
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portion  thereof  was  improperly  transmitted  to  this  court,  and  do 
not  deem  it  necessaiy  to  make  any  direction  in  reference  to  the 
matter.  Of  course  the  clerk  is  not  entitled  to  costs  for  transmit- 
ting any  portion  of  the  record  which  was  not  specified,  or  which 
was  unnecessarily  copied  twice ;  and  upon  a  motion  to  tax  costs  in 
the  superior  court  the  parties  will  liave  a  right  to  be  heard  on  this 
question,  and  if  it  should  appear  that  none  of  the  parties  nor  their 
counsel  were  responsible  in  any  way  for  the  act  of  the  clerk  in 
transmitting  the  surplus  record,  none  of  them  should  be  compelled 
to  pay  for  the  same.  See,  in  this  connection.  Western  Union  Tel. 
Co.  V.  Hill,  86  Ga.  500  (3) ;  PMman'a  Palace  Car  Co.  v.  Martin, 
95  Ga.  314  (1). 

Judgments  on  hills  of  exceptions  designated  above  as  Nos.  1  and 
S  affirmed;  on  hill  of  exceptions  designated  as  No.  2  reversed  with 
direction;  writ  of  error  on  hill  of  exceptions  designated  as  No.  4 
dismissed  tvith  direction.     All  the  Justices  concurring. 


MARSHALL  et  al.,  trustees,  v.  McNEAL. 

1.  Before  judgment  can  be  entered  against  a  party  for  failure  to  produce  books 
or  papers  in  accordance  with  a  notice  served  upon  him  in  terms  of  the  statute, 
it  \a  necessary  that  there  should  be  a  peremptory  written  order  made  by  the 
judge  and  entered  upon  the  minutes  of  the  court,  requiring  the  party  to  pro- 
duce the  books  or  papers  within  a  reasonable  time,  according  to  the  circum- 
stances of  the  case. 

2.  It  follows  that  the  trial  judge  erred  in  directing  a  verdict  against  the  claimants., 

Argued  January  3,  —  Decided  February  6, 1902. 

Levy  and  claim.  Before  Judge  Littlejohn.  Sumter  superior 
court.     June  1,  1901. 

Allen  Fort,  for  plaintiffs  in  error.      W.  P.  Wcdlis,  contra. 

Little,  J.  McNeal  levied  a  fi.  fa.  which  he  had  obtained  against 
Bethesda  Baptist  Church  and  Robert  Wells  and  others,  deacons 
ttiereof,  upon  the  lot  and  building  of  that  church,  to  which  prop- 
erty Marshall  and  others  as  trustees  filed  a  claim.  At  the  trial  the 
plaintiffs  counsel  demanded  a  response  to  a  notice  to  produce  cer- 
tain papers,  which  had  been  duly  served  upon  claimants'  counsel, 
who  in  response  thereto  said  that  his  clients  were  not  in  court,  and  he 
had  been  unable  to  secure  their  presence  since  the  case  was  called. 
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and  knew  of  no  lawful  reason  why  they  were  not  present;  that  he 
was  not  able  to  respond  to  the  notice,  and  did  not  know  whether 
his  clients  were  in  possession  of  the  papers  called  for  or  not,  as  he 
was  not  informed  on  that  subject.  Plaintiffs  attorney  stated  to  the 
court  that  he  had  reason  to  believe  that  the  papers  called  for  were 
or  had  been  in  existence,  and  that  they  were  in  the  possession, 
power,  custody,  or  control  of  the  parties  notified,  some  of  whom 
had  told  him  since  the  beginning  of  this  case  that  they  had  the  pa^ 
pers  in  their  possession.  He  further  stated  that  these  papers  were 
material  evidence  to  the  issue  in  the  case.  Thereupon  the  court 
notified  claimants'  attorney  that  it  would  be  necessary  for  him  to 
produce  the  papers  under  this  showing.  He  again  stated  that  he 
was  unable  to  do  so,  on  account  of  the  absence  of  his  clients,  and 
that  he  knew  nothing  of  the  papers.  PlaintifiTs  attorney  then 
moved  to  direct  a  verdict  finding  the  property  subject ;  to  which 
motion  claimants'  attorney  objected  on  the  grounds,  (1)  that  there 
was  no  legal  authority  to  direct  a  verdict  finding  the  property  sub- 
ject, under  the  facts  of  this  case;  (2)  that  if  the  court  under  such 
facts  could  impose  any  penalty  upon  claimants,  he  could  only  dis- 
miss the  claim ;  and  (3)  that  under  the  showing  made  the  court  had 
no  authority  to  direct  a  verdict  against  the  claimant.  The  court 
sustained  the  motion  of  plaintiffs  counsel,  and  directed  a  verdict 
finding  the  property  subject.  To  the  direction  of  this  verdict  claim- 
ants excepted,  and  assign  error  upon  the  ground  that  there  was  no 
authority  of  law  for  the  decisions  complained  of ,  and  that  the  same 
were  contrary  to  law. 

It  is  now  well  settled  that  the  penalty  which  is  imposed  by  the 
terms  of  the  Civil  Code,  §  5250,  for  failure,  after  notice,  to  produce, 
does  not  attach  merely  because  of  the  failure  of  the  party  notified 
to  respond  by  producing  the  papers  described ;  but  it  seems  that, 
after  the  notice  is  given  and  the  party  is  in  default,  the  judge,  be- 
fore rendering  judgment  against  the  party,  should  determine  as  a  ^ 
matter  of  law  whether  the  party  has  been  brought  within  the  terms 
of  the  statute  and  should  produce  the  particular  papers  named. 
Should  the  judge  so  determine,  it  is  then  necessary  that  a  peremptory 
order  should  be  made  requiring  the  party  to  produce  the  papers; 
and  it  is  only  upon  his  failure  to  comply  with  the  terms  of  this  order 
that  the  judge  is  authorized  to  render  the  judgment  against  him 
which  is  provided  for  in  the  section  of  the  code  cited.     In  the  case 
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of  Georgia  Iron  Co.  v.  Etowah  Iron  Co,,  104  Oa,  395,  this  court  ruled 
that,  "  Before  a  judgment  by  default  can  be  rendered  against  the 
defendant  on  account  of  failure  to  comply  with  the  notice  served 
upon  him  in  accordance  with  the  provisions  of  the  sections  above 
cited  [§§  5248,  et  seq.],  it  is  necessary  that  there  should  be  a  per- 
emptory written  order  made  by  the  court  and  entered  upon  its  min- 
utes, requiring  the  production  of  the  papers,"  etc.  In  the  course 
of  the  opinion  rendered  in  that  case,  Mr.  Justice  Cobb  said:  **The 
judgment  entered  against  the  defendant  is  not  for  a  failure  to  com- 
ply with  the  notice,  but  for  a  failure  or  refusal  to  comply  with  the 
order  of  the  court  based  on  the  notice ;  and  such  proceeding  is  ille- 
gal until  there  shall  have  been  a  peremptory  order  of  the  court  re- 
quiring the  production  of  the  document;"  citing  a  number  of  au- 
thorities. It  affirmatively  appears  in  this  case  that  no  written  order 
was  signed  or  passed  by  the'  court  requiring  claimants  to  produce 
the  papers  described  in  the  notice,  and  a  verdict  was  directed  against 
them  because  of  their  failure  to  produce,  under  the  terms  of  the 
notice,  the  papers  therein  named,  dfter  the  trial  judge  had  deter- 
mined that  it  was  their  duty  so  to  do.  In  the  absence  of  such  order, 
the  judge  was  not  authorized  to  render  any  judgment  against  the 
claimants  because  of  their  failure  to  respond,  nor  to  direct  a  verdict 
against  them.      Jvdgment  reversed.    All  the  Justices  concurring. 


J!}^J^\  AMERICUS  OIL  COMPANY  v.  GURR. 


1.  The  propoBition  that  agency  can  not  be  proved  by  evidence  of  the  declarations 
or  conduct  of  the  alleged  agent  is  no  longer  open  to  discussion. 

2.  It  is  needless  to  constantly  reiterate  and  publish  rulings  upon  settled  ques- 
tions. 

8.  If  an  agent  whose  authority  is  limited  to  purchasing  with  cash  furnished  him 
by  his  principal  buys  on  credit,  the  latter  is  not  liable  for  the  price  of  things 
so  bought ;  and  one  who  deals  with  such  a  special  agent  is  bound  to  inform 
himself  as  to  the  extent  of  the  agent^s  authority. 

4.  Applying  these  rules  to  the  facts  of  this  case,  the  verdict  was  entirely  unsup- 
ported. 

Argued  January  3,  —  Decided  February  5,  1902. 

Complaint.     Before  Judge  littlejohn.     Sumter  superior  court. 
June  22, 1901. 

J,  H.  Lumpkin,  for  plaintiff  in  error. 
W.  P,  Wallis  and  R,  L.  Maynard,  contra. 
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Lumpkin,  P.  J.  An  action  was  brought  in  the  superior  court  of 
Sumter  coimty,  by  W.  H.  Gurr  against  the  Americus  Oil  Company, 
for  the  price  of  certain  cottonseed.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendant  complains  here  of  the  court's  refusal  to 
grant  it  a  new  triaL  The  theory  of  the  plaintiff  was,  that  he  sold 
the  seed  to  one  Ward,  as  agent  of  the  defendant ;  that  it  received 
the  seed,  and  was  therefore  liable  to  him  for  the  price  thereof.  The 
motion  for  a  new  trial  presents  a  number  of  points  involving  fa- 
miliar and  well-settled  rules  of  the  law  of  agency. 

1.  It  is  quite  apparent  that  his  honor  committed  divers  errors 
in  violation  of  the  established  rule,  that  agency  cannot  be  proved 
either  by  the  declarations  or  conduct  of  the  alleged  agent.  We  do 
not,  however,  care  to  state  or  discuss  the  particular  ruling  here  re- 
ferred to,  because  so  doing  would  neither  add  anything  new  to  this 
branch  of  the  law,  nor  elucidate  the  same. 

2.  In  several  grounds  of  the  motion  complaint  is  made  of  alleged 
error  in  admitting  testimony  bearing  upon  issues  other  than  that 
of  agency.  Many  of  the  rulings  thus  excepted  to  were  manifestly 
right,  and  in  some  there  was  perbapft  eixor,  but  none  of  them  are 
<)f  sufficient  importance  or  novelty  to  require  special  notice. 

3.  4.  We  reverse  the  judgment  rendered  in  this  case,  because  it 
was  contrary  to  law.  The  plaintiff  failed  entirely  to  show  that 
Ward  was  the  general  agent  of  the  defendant  company,  or  that  he 
had  authority  to  buy  seed  upon  its  credit.  It  clearly  and  dis- 
tinctly appears  from  the  evidence  as  a  whole,  and  there  is  no  tes- 
timony to  the  contrary,  that  the  arrangement  between  the  company 
and  Ward  was  for  him  to  buy  seed  and  ship  the  same  to  the  com- 
pany, he  in  each  instance  to  pay  for  the  seed  purchased,  with  cash 
furnished  him  for  this  purpose  by  the  company.  His  agency  was 
thus  limited,  and  Gurr  in  dealing  with  him  was  bound,  at  his  peril, 
to  know  exactly  what  authority  Ward  had  in  the  premises.  It  is 
too  well  settled  to  require  citation  of  authority,  that  one  who  deals 
with  a  special  agent  must  ascertain  for  himself,  the  scope  and  ex- 
tent of  the  agent's  authority  to  bind  his  principal.  There  is  not 
one  line  of  testimony  in  the  record  before  us  which  would  warrant 
a  finding  that  the  Oil  Company  contemplated  or  intended  that 
Ward  should  have  any  other  authority,  except  to  buy  for  it,  with 
cash  supplied  to  him,  the  cottonseed  which  the  company  needed  in 
its  business.     The  fact  that  it  actually  received  the  seed  which 
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were  delivered  by  Gurr  to  Ward  did  not  make  it  liable  to  the  for- 
mer under  the  doctrine  of  ratification.  It  did  not  know  of  or 
sanction  Ward's  purchase  or  credit,  and  had  in  point  of  fact  fur- 
nished him  with  more  than  enough  cash  to  pay  for  the  seed  he  ob- 
tained from  Gurr.  The  verdict  returned  by  the  jury  necessarily 
embraced  a  finding  that  Ward  was  authorized  to  buy  seed  on  credit, 
and  make  the  company  liable  to  the  seller;  and  this  finding  is 
wholly  unsupported. 

Judgment  reversed.     All  the  Justices  concurring. 


Paton  &  Company  v.  Chambliss  &  Company. 

Little,  J.  1.  Where  a  creditor  sued  oat  a  garnishment  proceeding  based  upon 
a  pending  action,  and  thereafter  obtained  judgment  against  the  defendant, 
and,  whiie  this  judgment  was  before  the  Supreme  Court  for  review,  caused 
an  additional  summons  of  garnishment  to  be  issued  on  the  original  affidavit 
and  bond :  ITeid,  that,  after  the  affirmance  of  the  judgment  of  the  trial  court 
by  the  Supreme  Court,  it  was  not  erroneous  to  dismiss  the  garnishment  pro- 
ceeding in  so  far  as  it  related  to  the  last  summons  issued.  Under  the  facts 
recited,  the  same  was  not  authorized  by  that  part  of  section  4700  of  the  Civil 
Code  which  declares  that  *^  Summons  of  garnishment  may  issue  under  the 
provisions  of  this  section,  from  time  to  time,  before  trial,  without  giving  any 
additional  bond/'    See  also  AhrenB  v.  Pattan,  04  Oa.  247. 

2.  In  such  a  case,  ihou^  the  truth  of  the  garnishee's  Answer  denying  indebted- 
ness was  not  decided  by  a  trial  of  the  traverse  thereof,  it  was  nevertheless 
proper  to  tax  as  costs  in  the  case  the  expenses  incurred  by  the  garnishee  in 
making  his  answer,  including  the  fee  of  the  attorney  for  preparing  the  same, 
avil  Code,  §4728  ;  Curry  v.  Bon*,  63  (3a.  28  ;  SuUer  v.  Brooks,  74  Ga.  401. 
DamaU  v.  Wood,  82  Oa.  566  ;  Moore  v.  Read,  84  Ga.  668. 

Judgment  afflnned.    All  the  Jtutices  concurring. 

Argued  January  S,  —  Decided  February  6, 1902. 

Garnishment      Before    Judge    littlejohn.     Sumter     superior 
court.     June  21, 1901. 

J.  H.  Lumpkin,  for  plaintiffs. 

W.  A.  Dodson,  J.  A.  Hixon,  Allen  Fort,  and  K  A.  Hawkins, 
contra. 
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Bullock  &  Co.  v.  Cokdele  Sash,  Dook  and  Lumber  Co.         l"i„^ 

|116    796 
LiTTLB,  J.     1.  Improperly  allowing  an  amendment  to  a  petition  is  the  subject-      lu  637 
matter  of  a  timely  and  direct  exception,  but  not  a  proper  ground  of  a  motion      ,  i^f^^jg 
for  a  new  trial. 

2.  Where  a  ruling  allowing  such  an  amendment  was  set  out  in  the  motion  for  a 
new  trial  as  one  of  the  grounds  thereof,  and  subsequently  made  one  of  the 
assignmentB  of  error  in  a  final  lull  of  exceptions,  and  the  latter  was  presented 
to  the  trial  judge  within  thirty  days  from  the  overruling  of  such  motion,  but 
not  within  the  time  allowed  by  law  for  tendering  such  a  bill  of  exceptions, 
such  assignment  of  error  came  too  late. 

3.  A  ground  of  a  motion  for  a  new  trial  alleging  error  in  admitting  documentary 
evidence  is  without  merit  unless  it  discloses,  either  literally  or  in  substance, 
the  contents  of  the  document  or  documents  introduced.  Stewart  v.  Bank, 
100  Oa,  496,  and  cases  cited. 

4.  The  evldenoe  in  the  present  case  fully  warranted  the  verdict,  and  there  was 
no  error  in  denying  a  new  trial. 

Judgment  afflrmed.    All  the  Justices  concurring. 

Argued  January 4,  —  Decided  Februarys,  1902. 

Complaint.     Before  Judge  littlejohn.     Dooly  superior  court 
June  22,  1901. 

McKenzU  &  Dorris,  for  plaintifif  in  error. 
Hill  &  JoneSy  contra. 


ALABAMA  MIDLAND  EAILWAY  CO.  v.  GUILFOED. 

1.  Where  certain  allegations  in  a  petition  are  expressly  admitted  in  the  defend- 
ant's answer,  and  the  defendant  is  allowed,  during  the  trial  of  the  case,  to  file 
an  amendment  (to  which  is  attached  the  affidavit  prescribed  by  the  act  of  1897, 
Van  Epps^  Code  Supp.  §6190)  denying  such  allegations,  it  is  error  to  refuse 
to  allow  the  withdrawal  from  the  pleadings  of  the  defendant's  admissions,  and 
to  chaige  that  defendant  is  conclusively  bound  by  such  admissions  and  es- 
topped to  deny  them.  After  the  admissions  have  been  withdrawn  from  the 
pleadings,  they  can  still  be  offered  in  evidence  against  the  defendant,  though 
the  defendant  will  have  the  right  to  explain  and  disprove  them. 

2.  In  a  suit  against  a  railway  company  for  personal  injuries  brought  about  by 
the  collision  of  one  of  the  defendant's  trains  with  a  tree  which  had  fallen 
across  the  track,  where  the  defendant  had  introduced  evidence  tending  to 
show  that  the  tree  had  stood  at  a  point  outside  of  its  right  of  way,  that  there 
had  been  a  severe  wind  but  a  few  minutes  before  the  collision,  that  shortly 
prior  thereto  the  track  had  been  clear,  and  that  the  defendant's  agents  had 
used  all  diligence  but  had  not  had  time  or  opportunity  to  inspect  the  track 
before  the  arrival  of  the  train,  it  was  error  to  refuse  a  request,  properly  made, 
to  charge  that  if  the  jury  believed  that  these  things  were  true,  then  no  liabil- 
ity would  attach  to  the  defendant  company  for  having  failed  to  ascertain 
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that  the  tree  had  been  blown  down,  or  for  not  having  given  the  company's 
servants  in  charge  of  the  train  warning  that  the  tree  had  fallen  across  ths 
track. 

8.  Where  error  is  assigned  on  the  refusal  to  give  a  pertinent  and  legal  chaige  re- 
quested in  due  time,  this  court  will  not  presume,  merely  because  no  copy  of 
the  general  charge  is  sent  up  in  the  record,  that  the  request  was  covered  by 
the  charge  given. 

4.  In  a  case  of  this  character,  in  which  the  plaintiff  alleged  several  different  acts 
of  negligence  on  the  part  of  the  defendant,  it  was  error  to  charge  that  if  the 
jury  found  that  the  defendant  was  negligent  in  any  of  the  particulars  al- 
leged by  the  plaintiff,  the  defendant  would  be  liable  provided  the  jury  found 
that  the  plaintiff  sustained  injury.  Under  this  chaige  the  jury  could  have 
found  for  the  plaintiff  although  they  were  of  opinion  that  the  negligence  of 
which  they  believed  the  defendant  guilty  had  not  materially  contributed  to 
the  injury  of  the  plaintiff.  In  this  reiq>ect,  at  least,  the  charge  was  erroneous. 

Argued  J»niutry  6,  —  Decided  February  6, 1902. 

Action  for  damages.  Before  Judge  Spence.  Decatur  superior 
court.    January  14,  1901. 

Hawes  &  Hawes,  for  plaintiff  in  error. 

Toomer  &  Reynolds  and  W.  M.  ffarreil,  contra. 

Simmons,  C.  J.  It  appears  from  the  record  that  Guilford  was  an 
express  messenger  running  on  the  line  of  the  Alabama  Midland 
Eailway  Co.  He  was  injured  by  reason  of  the  collision  of  the  en- 
gine with  a  tree  which  had  been  blown  by  the  wind  across  the  rail- 
road track.  This  injury  occurred  in  the  State  of  Alabama.  Guil- 
ford brought  suit,  in  Decatur  county,  Georgia,  against  the  railway 
company,  to  recover  damages  for  the  injuries.  He  alleged  that  the 
Alabama  corporation  had  been  merged,  under  the  laws  of  the  two 
States,  with  a  railway  corporation  of  the  same  name  in  this  State, 
and  that  the  Alabama  Company  was  operating  a  line  of  railroad  in 
this  State  and  had  an  office  and  agent  in  the  county  in  which  the 
suit  was  brought.  In  its  answer,  filed  at  the  first  term,  the  railway 
company  admitted  these  allegations  as  true.  At  the  trial  term  it 
offered  an  amendment  which,  in  substance,  denied  these  all^ations. 
This  amendment  was  sworn  to  by  an  agent  of  the  company,and  to  it 
was  attached  the  affidavit  prescribed  by  the  act  of  1897  (Van  Epps' 
Code  Supp.  §6199).  This  amendment  was  allowed.  The  de- 
fendant then  asked  leave  to  withdraw  the  admissions  made  in  its 
original  answer.  This  the  court  refused  to  allow,  which  ruling  was 
assigned  as  error  in  the  motion  for  new  trial  subsequently  filed. 
Error  was  also  assigned  on  a  charge  of  the  court  to  the  effect  that 
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the  defendant  was  bound  bj  the  admissions  and  estopped  to  deny 
them. 

1.  We  think  the  court  erred  in  refusing  to  allow  the  defendant 
to  withdraw  the  admissions  made  in  its  original  answer.  When 
the  affidavit  prescribed  by  the  above-cited  act  ia  attached  to  a  prof- 
fered amendment,  the  judge  has  no  discretion  but  must  allow  the 
amendment.  In  Wynn  v.  Wynn,  109  Ga.  255,  it  was  ruled  that 
"Under  the  act  of  1897  (Acts  of  1897,  p.  35),  a  defendant  may, as 
a  matter  of  right,  amend  his  answer  if  he  attach  the  affidavit  therein 
prescribed."  In  that  case  it  appeared  that  the  defendant  had  ad- 
mitted what  he  intended  to  deny  and  denied  what  he  intended  ta 
admit.  He  oflfered  an  amendment,  with  the  proper  affidavit  at- 
tached, and  this  court  held  that  the  trial  court  erred  in  refusing  to 
allow  the  amendment  It  was  argued  here  in  the  present  case  that 
the  defendant  was  not  hurt  by  the  refusal  to  allow  the  admissions 
to  be  withdrawn,  because  the  court  did  allow  the  amendment  above 
set  out  and  the  admissions  were  afterwards  put  in  evidence  by  the 
plaintiff  as  admissions  by  the  defendant.  We  think  the  defendant 
must  have  been  hurt  by  the  refusal  to  allow  it  to  amend  its  answer 
by  withdrawing  the  admissions  made  therein.  One  of  its  defenses 
was  that  there  had  been  no  consolidation  of  the  two  railway  com- 
panies, the  one  in  Georgia  and  the  other  in  Alabama.  As  the  coiurt 
refused  to  allow  the  admissions  to  be  withdrawn,  of  course  the  de- 
fendant could  not  introduce  evidence  to  show  that  its  contention 
was  right.  It  could  not  introduce  evidence  to  deny  an  admission 
which  was  still  in  the  record  as  a  part  of  its  answer.  The  court  ought 
to  have  allowed  the  withdrawal  of  the  admissions  and  given  the 
defendant  an  opportunity  to  explain  how  the  admissions  came  to  be 
made,  and  to  disprove  them  if  they  were  untrue.  Their  withdrawal 
would  not  have  prevented  the  plaintiff  from  introducing  them  in 
evidence  as  showing  prima  facie  what  they  admitted ;  but,  as  before 
stated,  it  would  have  given  the  defendant  an  opportunity  to  explain 
and  disprove  them.  See  Lydia  Pinkham  Med.  Co.  v.  Gihbs,  108 
Ga.  138.  In  Georgia  R.  &  Bkg.  Co.  v.  Gardner,  IIZ  Ga.  897,  the 
facts  are  not  reported,  but  we  have  examined  the  record  and  find  that 
the  prescribed  affidavit  was  not  made  but  that  the  judge  exercised 
his  discretion  by  allowing  the  amendment  offered,  and  this  court 
refused  to  interfere.  Under  the  act  of  1897  the  judge  may  in  his 
discretion  allow  an  amendment  without  the  affidavit.     Where  there 
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is  an  affidavit,  he  has  no  discretion  but  must  allow  the  amendment. 
Wynn  v.  Wynn,  supra. 

2.  The  record  discloses  that  the  train  of  the  defendant  was 
wrecked  by  a  collision  with  a  tree  which  had  been  blown  across  its 
track.  It  was  alleged  in  the  petition  and  contended  by  the  plain- 
tiff that  the  defendant  was  guilty  of  negligence  in  not  having  ascer- 
tained, before  this  particular  train  reached  the  place  where  the 
wreck  occurred,  that  the  tree  was  across  the  track ;  that  the  defend- 
ant had  ample  time  to  ascertain  this  fact  by  the  use  of  proi)er  dili- 
gence. The  theory  of  the  defense  was  that  the  tree  was  blown  down 
by  a  sudden  and  violent  windstorm  which  covered  but  a  narrow 
path,  that  but  a  few  minutes  had  elapsed  between  the  time  of  the 
storm  and  the  passage  of  the  train,  and  that  this  time  was  so  brief 
as  to  give  no  opportunity,  even  by  the  use  of  the  utmost  diligence, 
for  the  inspeqjion  of  the  track,  which  shortly  before  the  storm  was 
clear  of  obstructions.  The  defendant  made  a  proper  request  to 
charge  that  if  the  jury  believed  that  this  was  the  case  and  that  the 
defendant's  agents  and  employees  had  used  all  due  diligence,  then 
no  liability  would  attach  to  the  defendant  for  not  having  ascer- 
tained that  the  tree  had  blown  down  or  for  not  having  given  warn- 
ing to  its  servants  in  charge  of  the  train  that  the  tree  had  fallen 
across  the  track.  The  brief  of  evidence  discloses  that  there  was 
ample  evidence  on  which  to  base  this  charge,  and  we  think  the 
court  erred  in  refusing  to  charge  as  requested.  The  defendant's 
witnesses  testified  that  the  storm  was  a  violent  and  unusual  one, 
that  within  one  half  an  hour  after  its  violence  had  abated  the  wreck 
occurred,  and  that  it  was  impossible  for  the  track  supervisor  or  any 
of  his  assistants,  within  the  time  intervening  before  the  passage  of 
the  train,  to  have  walked  from  where  they  were  at  the  time  of  the 
storm  to  the  place  where  the  tree  had  fallen.  The  engineer  testi- 
fied that  he  kept  a  sharp  lookout,  and  that  it  was  impossible  for 
him  to  have  seen  the  tree  in  time  to  stop  the  train.  If  this  evi- 
dence was  true,  the  defendant  was  not  liable  for  any  n^ligence  in 
this  regard. 

It  was  argued  by  counsel  for  the  defendant  in  error  that,  even  if 
the  charge  requested  had  been  given,  the  evidence  showed  that  the 
defendant  was  negligent  in  allowing  a  rotten  tree  to  stand  upon  its 
right  of  way.  Of  course,  if  it  allowed  a  tree  to  remain  upon  the 
right  of  way  in  a  decayed  and  obviously  dangerous  condition — in 
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such  condition  that  the  company  in  the  exercise  of  due  care  should 
have  discovered  it,  and  the  tree  was  blown  down  because  of  its  de- 
cayed condition,  the  principle  of  law  embodied  in  the  request  woqjd 
not  absolve  the  company  from  liability.  The  evidence  as  to  these 
matters  was,  however,  in  conflict ;  some  of  the  witnesses  placmg 
the  tree  upon  the  right  of  way,  others  outside  of  and  beyond  it ; 
some  of  the  witnesses  testifying  that  the  tree  was  "  cat-faced  and 
doty,"  and  others  that  the  tree  was  to  all  appearances  perfectly 
sound  and  strong.  These  were  matters  for  the  jury.  We  are  not 
informed  upon  what  theory  the  verdict  of  the  jury  was  based.  The 
defendant  had  the  right  to  have  the  jury  pass  upon  its  theory  of 
the  case,  and  there  was  evidence  upon  which  to  base  that  theory. 
The  request  should,  therefore,  have  been  given  in  charge. 

3.  It  was  also  contended  by  counsel  for  the  defendant  in  error 
that  this  court  could  not  deal  with  this  refusal  to  charge,  because 
the  plaintiff  in  error  had  not  brought  up  the  entire  charge  given  by 
the  court  below ;  that  in  the  absence  of  the  charge  given  this  court 
would  presume  that  all  legal  requests  were  covered.  We  think  this 
is  not  the  practice  of  this  court  Where  the  judge  certifies  to  the 
truth  of  a  ground  of  error  complaining  of  a  refusal  to  charge,  and 
there  is  no  explanation  by  the  judge  that  the  request  was  covered 
by  the  general  charge,  this  court  can  not  presume  that  the  request 
was  covered  either  literally  or  in  substance.  See,  upon  a  similar 
subject, -Bryspw-  v.  ChisJiolm,  56  Ga,  596. 

4.  The  petition  contained  five  specific  allegations  of  negligence, 
some  of  which,  even  if  proved  to  be  true,  would  not  have  authorized 
a  recovery.  The  court  charged :  "  If  you  find  that  they  were  negli- 
gent in  any  of  the  particulars  as  set  out  in  the  declaration  and  con- 
tended for  by  the  plaintiff,  you  should  find  this  defendant  company 
liable,  provided  you  find  that  the  plaintiff  sustained  an  injury."  We 
think  this  charge  was  entirely  too  sweeping,  and  that  the  exception 
taken  to  it  is  good.  As  before  stated,  some  of  the  allegations  of 
negligence  would  not,  even  if  proved,  have  authorized  a  recovery 
against  the  defendant.  Yet,  under  this  charge,  if  the  jury  found 
any  one  of  them  to  be  true,  the  defendant  would  be  liable.  To 
state  the  proposition  is  to  argue  it.  Further  than  this,  the  charge 
left  the  jury  free  to  find  for  the  plaintiff  because  of  any  such  act  of 
n^ligence,  although  such  act  may  not  have  in  any  wise  contribu- 
ted to  the  plaintiff's  injury. 

Jvdgment  reversed.     All  the  Justices  concurring. 
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CARHART  V.  WAINMAN. 

W^  ^  L  Where  a  petition  alleges  that  the  plaintifT  wa»a  guest  at  a  hotel  and  delivered 

a  baggage-check,  given  him  by  a  railroad  company,  to  the  porter  of  the  hotel 
whose  business  it  was  to  receive  baggage  and  deliver  it  to  the  guests,  and 
that  thereafter  the  plaintiff  made  demand  upon  the  proprietor  for  the  bag- 
gage  or  the  check,  and  the  proprietor  refused  to  deliver  either,  such  petition 
sets  forth  a  cause  of  action  against  the  proprietor  of  the  hotel,  and  should  not 
be  dismissed  upon  demurrer.  The  delivery  of  the  check  was  prima  facie  evi- 
dence of  a  delivery  of  the  baggage. 

2.  Whether  the  railroad  company  brought  the  baggage  to  its  destination  or  not 
is  a  matter  of  defense  to  be  made  on  the  trial. 

8.  If  in  such  a  case  the  refusal  of  the  landlord  to  deliver  either  the  check  or  the 
baggage  isxapriciouB-and  pmmpied  l^  bad  faith,  or  puts  the  guest  to  unnec- 
essaiy  expense,  the  latter  may  recover  attorney's  fees  as  a  part  of  his  dam- 
ages. 

Submitted  Janiuury  7,  —  Decided  February  0,  VKfSk. 

Action  for  damages.     Before    Judge    Bower.     City  court   of 
Bainbridge.     March  5,  1901. 

Randolph  B,  Btcssell  and  Stg,  NtLssbaum,  for  plainti£f. 
Albert  H.  Russell  and  W.  M,  Harrell^  for  defendant 

Simmons,  C.  J.  An  action  was  brought  by  Carhart  against  Wain- 
man,  the  proprietor  of  a  hotel  The  petition  alleged  that  the  plain- 
.  tiff  went  to  Bainbridge,  Georgia,  on  a  certain  train,  and  was  given 
a  check  for  his  baggage  (a  trunk)  by  the  agents  of  the  railway  com- 
pany. On  reaching  Bainbridge  plaintiff  left  the  train  and  went  to 
the  hotel  run  by  Wainman.  Next  morning  he  gave  his  baggage- 
check  to  a  porter  who  was  employed  by  the  defendant  at  the  hotel, 
and  whose  duty  it  was  to  receive  baggage  and  deliver  the  same  to 
the  guests.  The-  baggage  was  never  delivered  to  plaintiff.  He 
made  repeated  demands  upon  the  proprietor  for  either  the  trunk  or 
the  check,  but  the  proprietor  refused  to  deliver  either  to  him.  The 
trunk  contained  his  clothing  and  was  of  a  stated  value.  Tlie  prayer 
of  this  petition  was  for  the  value  of  the  trunk  and  its  contents,  and 
for  attorney's  fees.  The  defendant  demurred  on  the  ground  that 
the  petition  set  forth  no  cause  of  action,  and  did  not  allege  that 
the  trunk  was  ever  delivered  by  the  railroad  company  to  the  de- 
fendant or  his  agent  or  to  any  one  else  upon  the  surrender  of  the 
check.  The  defendant  also  demurred  specially  to  the  prayer  for 
attorney's  fees.  The  court  sustained  the  demurrers  generaUy. 
The  plaintiff  excepted. 
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We  think  the  petition  set  out  a  cause  of  action.  An  innkeeper 
is  bound  to  extiaordinary  diligence  in  preserving  the  property  of  his 
guests  entrusted  to  his  care.  Civil  Code,  §  2935.  He  is  also  boudfl 
by  the  actions  of  his  servants  within  the  scope  of  their  employ- 
ment. Sasseen  v.  Clark,  37  Ga,  242.  If ,  therefore,  a  traveler  gives 
his  railroad  baggage-check  to  a  servant  of  an  innkeeper  whoseduty 
it  is  to  receive  and  deliver  baggage  to  the  guests,  and  the  baggage 
is  lost  after  it  comes  into  his  hands,  the  innkeeper  is  liable  for  the 
value  of  the  baggage  lost.  If,  after  he  has  received  the  baggage, 
the  innkeeper  refuses  to  deliver  it  to  the  gujBst  upon  demand,  he 
would  be  likewise  liable.  The  delivery  of  the  baggage-check  to 
the  innkeeper  was,  prima  facie,  equivalent  to  a  deUvery  of  the 
trunk.  The  check  was  a  token  or  receipt  for  the  plaintiffs  trunk. 
While  it  was  not  conclusive  of  the  delivery,  it  was  prima  facie  evi- 
dence thereof.  4  Elliott,  R.  R.  §  1655.  The  fact  that  the  peti- 
tion  does  not  state  that  the  porter  received  the  trunk  from  the 
railroad  company  was  not  good  groimd  of  demurrer.  That  is  a 
matter  for  defense.  The  innkeeper  or  his  servant  knew  more 
about  the  delivery  of  the  trunk  than  did  the  plaintiff.  The  defend- 
ant could  easily  show  whether  the  trunk  had  been  received  or  not, 
and  it  would  be  diflBcult  for  the  plaintiflF  to  do  so.  Of  course,  if  it 
should  appear  that  the  trunk  was  not  delivered  by  the  railroad 
company,  the  innkeeper  would  not  be  liable.  Being  bound  to  ex- 
traordinary diligence  in  the  preservation  of  the  baggage  delivered 
him  by  guests,  it  is  incumbent  on  the  innkeeper  to  show  that  the 
trunk  was  not  reeeived  by  him  or  his  servants.  The  guest  makes 
out  a  case, prima  facie,  when  he  shows  the  delivery  of  the  check  to 
the  servant  within  the  scope  of  whose  employment  was  the  getting 
of  baggage  and  delivering  it  to  the  guests,  and  that  the  innkeeper  has 
refused  to  deliver  to  him  the  baggage  or  the  check. 

As  to  the  special  demurrer  to  the  claim  for  attorney's  fees,  if 
the  trial  judge  put  his  judgment  upon  that  ground,  he  was  no  less 
in  error.  The  petition  alleged  that  the  innkeeper  had  capriciously 
refused  to  comply  with  the  plaintiff's  demands  for  the  delivery  of 
the  trunk  or  the  check,  and  that  the  plaintiff  was  compelled  to  em- 
ploy counsel  to  enforce  his  rights.  If  these  all^ations  are  true, 
then,  under  the  Civil  Code,  §  3796,  the  jury  might  allow  the  plain- 
ti£f  his  attorney's  fees  as  damages. 

Judgment  reversed.     All  the  Justices  concurrinff. 
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FLEMING  r.  ROBERTS. 

1.  That  the  brief  of  evidence  in  the  record  of  a  given  case  is  for  any  reason  so 
defective  that  it  can  not  be  considered  by  this  court  is  not  a  snf&cient  reason 
for  dismissing  the  writ  of  error.  In  such  a  case,  if  any  of  the  assignments  of 
error  can  be  determined  without  reference  to  the  evidence,  the  questions  thus 

~~m  raised  will  be  considered  and  decided ;  and  if  none  of  the  assignments  of  error 

can  be  so  determined,  the  judgment  will  be  affirmed. 

2.  The  question  as  to  whether  an  amendment  to  a  motion  for  a  new  trial  had 
been  properly  served  upon  the  respondent  prior  to  the  time  of  the  hearing 
can  not  be  raised  for  the  first  time  in  this  court 

8.  The  legal  sufficiency  of  a  petition  can  not  be  brought  in  question  by  an  ol^ec- 
tion  to  evidence  introduced  in  support  of  the  same. 

Argued  January  7,  —  Decided  February  6, 1902. 

Equitable  petition.  Before  Judge  Spence.  Decatiu*  superior 
court.     February  21,  1901. 

Hawes  &  Haices,  J.  E.  Donalson,  and  B.  W,  Fleming^  for  plain- 
tiff.    Bower  &  Bower  and  M,  E.  O'Neal,  for  defendant. 

Cobb,  J.  Fleming  filed  an  equitable  petition  against  Mrs.  Rob- 
erts, alleging  in  substance  as  follows:  He  had  leased  from  the 
defendant  the  timber  on  certain  described  lots  of  land,  and  the 
amount  agreed  upon  for  such  leases  had  been  fully  paid.  The  con- 
tract between  plaintiff  and  defendant  embraced  all  of  the  old  field 
timber  owned  by  the  defendant  located  at  a  given  place  and  con- 
taining from  750  to  1,000  acres.  By  accident  or  mistake  on  the  part 
of  both  plaintiff  and  defendant  this  timber  was  not  included  in  the 
written  contract,  although  it  was  the  intention  of  both  parties  that 
it  should  be.  After  the  contract  had  been  written  and  signed^ 
plaintiff  discovered  that  the  property  was  not  included  therein,  and 
called  the  attention  of  the  defendant  to  this  fact;  and  defendant 
agreed  that  the  timber  was  to  have  been  so  embraced,  and  told 
plaintiff  to  let  the  matter  go  as  it  was,  that  he  should  have  the  use 
of  the  timber.  Acting  upon  the  faith  of  this  promise,  plaintiff  made 
no  further  effort  at  the  time  to  have  the  contract  reformed  so  as  to 
have  the  timber  included  therein.  He  accepted  the  contract  or 
deed  for  the  lease  of  the  timber  upon  the  assurance  by  the  defend- 
ant that  although  the  old  field  timber  had  been  left  out,  it  was  in- 
tended to  pass,  and  that  defendant  would  make  him  a  lease  to  the 
same ;  and  but  for  this  assurance  he  would  never  have  accepted 
the  deed.    Frequently  since  the  deed  was  accepted  the  defendant 


Digitized  by  VjOOQIC 


Gra.)  OCTOBER  TERM,  1901.  635 

has  assured  plaintiff  that  the  timber  was  his  and  that  he  would 
have  no  trouble  about  it.  Exhibited  to  the  petition  was  a  copy  of 
the  contract  of  lease;  and  the  prayer  of  the  petition  was  that  the 
contract  be  so  reformed  as  to  speak  the  truth  of  the  transaction 
and  carry  out  the  intention  of  the  parties.  There  was  no  demurrer 
to  the  petition.  The  defendant  filed  an  answer,  denying  the  alle- 
gations of  the  petition,  and  praying  for  certain  relief  against  the 
plaintiff  on  accoimt  of  damages  alleged  to  have  been  sustained  by 
the  conduct  of  the  plaintiff.  The  finding  of  th*e  jury  was  that  the 
contract  be  not  reformed,  and  that  the  defendant  recover  of  the 
plaintiff  a  stated  amount  as  damages.  The  plaintiff's  motion  for  a 
new  trial  having  been  overruled,  he  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ  of  error,  upon  the 
ground  that  the  brief  of  evidence  had  not  been  filed  in  the  office  of 
the  clerk  of  the  superior  court  within  the  time  provided  in  the 
judge's  order.  This  order  authorized  the  hearing  of  the  motion  in 
vacation,  and  gave  the  movant  the  right  to  prepare  and  present  for 
approval  a  brief  of  evidence  at  the  hearing,  which  should  be  filed 
within  ten  days  after  the  same  was  approved.  It  appears  from  the 
record  that  the  brief  of  evidence  was  approved,  but  it  does  not  ap- 
pear when  the  same  was  filed  in  the  clerk's  office.  The  motion  to 
dismiss  must  be  overruled,  for  the  reason  that  any  defect  about  the 
brief  of  evidence  which  would  prevent  this  court  from  considering 
the  same  is  not  groimd  for  dismissing  the  writ  of  error.  The  prac- 
tice in  a  case  where  the  brief  of  evidence  can  not  for  any  reason  be 
considered  by  this  court  is  to  pass  upon  those  assignments  of  error 
which  do  not  depend  for  their  determination  upon  the  evidence ; 
and  if  there  are  no  assignments  of  error  of  this  character,  the  writ 
of  error  will  not  be  dismissed,  but  the  judgment  will  be  affirmed. 
See  AnsUy  v.  Davidson,  110  Ga,  279,  and  cases  cited  ;  McLeod  v. 
Railroad  Co.,  Ill  Ga.  859, and  cases  cited.  The  bill  of  exceptions 
assigns  error  upon  the  overruHng  of  the  motion  for  a  new  trial ; 
and  although  the  motion  contains  numerous  grounds,  only  two  of 
them  were  insisted  upon  in  this  court,  all  others  being  expressly 
abandoned  in  the  brief  of  counsel  for  plaintiff  in  error.  One  of 
these  grounds  can  be  determined  without  reference  to  the  brief  of 
evidence,  and  as  a  reversal,  in  our  opinion,  will  result  from  a  proper 
decision  of  the  question  raised  in  this  ground,  the  assignment  of 
error  made  in  the  other  ground,  although  dependent  upon  the  evi- 
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dence,  need  not  be  determined,  for  the  reason  that,  if  error  was 
committed  as  alleged  in  this  ground,  it  will  probably  not  occur  qiv 
another  trial  ,of  the  case.     This  being  true,it  is  immaterial  whether 
the  brief  of  evidence  is  in  such  a  condition  that  this  court  can 
consider  it. 

2.  The  plaintiff  made  a  motion  for  a  new  trial  upon  the  general 
grounds,  and  an  order  was  taken  permitting  the  movant  to  amend 
his  motion,  at  any  time  before  the  final  hearing,  by  adding  addi- 
tional grounds  thereto,  if  he  saw  fit.  Service  was  acknowledged 
upon  this  motion  by  coimsel  for  the  defendant,  but  it  was  distinctly 
stated  that  the  acknowledgment  of  service  and  waiver  of  further 
service  was  not  to  apply  "to  any  further  grounds  that  maybe 
added  by  amendment."  On  February  21, 1901,  the  plaintiff  pre- 
sented an  amendment  to  his  motion  for  a  new  trial,  which  contained 
several  grounds  additional  to  those  set  forth  in  the  original  motion. 
The  court  approved  the  grounds  contained  in  the  amended  motion 
as  correct,  and  ordered  the  amendment  to  be  filed.  On  the  same 
day  the  court  passed  an  order  reciting  that,  the  motion  having  been 
regularly  continued  to  that  date,  "and  both  sides  announcing  ready, 
after  hearing  oral  argument  and  considering  the  briefs  submitted 
by  both  sides,  said  motion  for  new  trial  is  overruled  and  denied." 
The  amendment  to  the  motion  for  a  new  trial  was  filed  in  the  office 
of  the  clerk  on  March  1,  1901,  and  is  contained  in  the  present  rec- 
ord, having  been  brought  to  this  court  under  a  specification  of  rec- 
ord in  the  following  words:  "Motion  of  plaintiff  in  error  for  new 
trial,  together  with  the  amendment  to  said  motion.**  Counsel  for 
defendant  in  error  insists  that,  upon  this  state  of  facts,  this  court 
should  not  consider  the  amendment  to  the  motion  for  a  new  trial, 
for  the  reason  that  the  amendment  was  never  served,  nor  was  there 
any  acknowledgment  of  service  on  the  same.  It  does  not  appear 
from  the  record  that  the  amendment  to  the  motion  was  served  upon 
the  defendant  or  his  coimsel,  or  that  any  acknowledgment  of  serv- 
ice on  such  amendment  was  made  by  either  of  them.  It  dis- 
tinctly appears  from  the  judge's  order  that  both  sides  were  present 
either  in  person  or  by  attorney  at  the  time  the  motion  for  a  new 
trial  was  heard,  the  recital  being  that  both  sides  announced  ready. 
The  defendant  being  present  at  the  hearing,  either  in  person  or  by 
attorney,  the  fact  that  the  judge  had  allowed  an  amendment  to  the 
motion  must  have  been  known  to  her  or  her  counsel,  whichever 
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one  was  present  on  that  date ;  and  if  this  was  true,  participation  in 
the  argument  of  the  motion  as  amended  would  amount  to  a  waiver 
of  service.  But  it  is  said  that  there  was  a  distinct  reservation,  in 
the  acknowledgment  of  service  on  the  original  motion,  of  the  right 
to  be  served  with  any  amendment  which  might  be  made  to  such 
motion.  This  reservation  has  no  bearing  at  all  upon  the  question 
as  to  whether  the  amendment  to  the  motion  should  not  have  been 
considered  by  the  judge,  for  the  reason  that  the  reservation  merely 
gave  to  the  defendant  a  right  which  she  already  had  under  the 
law ;  and  the  question  to  be  determined  now  is  whether  she  had 
notice  of  the  amendment  to  the  motion.  There  was  no  motion  to 
disallow  the  amendment  to  the  motion  for  a  new  trial  for  want  of 
service,  and  the  question  is  raised  for  the  first  time  in  this  court  by 
a  suggestion  in  the  brief  of  counsel  that  the  amended  motion  should 
not  be  considered  by  this  court,  for  the  reason  that  it  does  not  ap- 
pear from  the  record  that  the  same  has  ever  been  served,  counsel 
stating  in  his  brief  that  there  has  been  in  fact  no  service  of  the 
motion  or  acknowledgment  of  the  same.  But  counsel  does  not 
state  that  he  was  at  the  time  of  the  hearing  ignorant  of  the  fact 
that  the  amendment  had  been  allowed,  and  that  his  argument  at 
the  he€uing  was  restricted  solely  to  the  groimds  stated  in  the  orig- 
inal motion.  It  is  inferable  from  the  recitals  in  the  bill  of  excep- 
tions that  the  judge  considered  the  amended  motion.  It  has  been 
held  that  if  for  any  reason  a  motion  for  a  new  trial  is  defective  and 
subject  to  be  dismissed,  the  proper  practice  is  to  move  to  dismiss 
it  at  the  hearing,  and  that  it  is  too  late  to  raise  the  question  for 
the  first  time  in  this  court  by  moving  to  dismiss  the  writ  of  error. 
See  Smith  v.  Adair,  61  Ga.  281(1);  Cook  v.  Cook,  67  Ga.  381 
(la) ;  Dichirvaon  v.  Mann,  69  Ga.  729  (3);  Rogers  v.  Cherokee  Go., 
70  Ga.  717(2). 

While  of  course  there  is  a  material  difference  between  a  mo- 
tion to  dismiss  a  motion  for  a  new  trial  and  a  motion  to  disallow 
an  amendment  to  such  a  motion,  we  can  see  no  more  reason  for  not 
permitting  a  party  to  raise  for  the  first  time  in  this  court  the  ques- 
tion as  to  whether  a  motion  for  a  new  trial  should  have  been  dis- 
missed than  there  would  be  to  allow  him  to  make  the  point  that  an 
amendment  to  such  a  motion  should  have  been  disallowed.  Cer- 
tainly he  should  not  in  either  case  be  allowed  to  raise  for  the  first 
time  in  this  court  a  question  which  he  has  had  an  opportunity  to 
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raise  in  the  court  below.  But  it  may  be  said  that  the  trial  judge  may 
allow  an  amendment  to  a  motion  for  a  new  trial,  and  inadvertently 
pass  upon  the  motion  as  amended,  without  the  respondent  or  his  coun- 
sel having  had  any  notice  of  the  allowance  of  the  amendment,  and 
that  the  first  information  which  came  to  either  of  them  that  such  an 
amendment  had  been  allowed  would  be  when  he  has  been  served  with 
the  bill  of  exceptions  specifying  the  amendment  as  a  part  of  the  rec- 
ord to  be  sent  to  this  court.  It  is  the  duty  of  parties  and  their  counsel 
to  keep  themselves  advised  as  to  the  progress  of  their  cases;  and  as 
soon  as  counsel  in  a  given  case  is  advised  that  the  motion  for  a  new 
trial  has  been  disposed  of,  it  is  his  duty  to  inform  himself  as  to  what 
has  taken  place  in  the  case,  by  examining  the  records  and  papers  rela- 
ting to  the  case  which  have  been  filed  in  the  office  of  the  clerk  of 
the  trial  court.  If  upon  such  an  examination  it  should  appear  that 
the  trial  judge  has  passed  upon  a  motion  for  a  new  trial  and  consid- 
ered grounds  contained  in  an  amendment  when  neither  the  party 
nor  his  counsel  has  had  notice  of  the  allowance  of  the  same,  it  may 
be  that  the  remedy  in  such  case  is  to  make  a  motion  in  due  time 
either  to  reinstate  the  motion  and  have  it  heard  anew,  or  to  expunge 
from  the  record  such  portions  as  have  been  inadvertently  considered 
by  the  trial  judge  when  they  were  not  properly  before  him.  But 
without  reference  to  what  may  be  the  remedy,  or  whether  there  is 
in  such  a  case  any  remedy  for  the  respondent  in  the  motion,  he  cer- 
tainly has  no  right  to  raise  the  question  for  the  first  time  in  this  court 
3.  The  only  groimd  of  the  motion  for  a  new  trial  which  is  insisted 
on  in  this  court  and  which  is  necessary  to  be  considered  complains 
of  the  refusal  of  the  judge  to  admit  certcdn  evidence  in  behalf  of  the 
plaintiflf.  The  evidence  so  oflFered  tended  to  establish  the  material 
all^ations  of  the  petition,  and  it  was  error  to  reject  the  same,  irrespec- 
tive of  the  question  whether  the  petition  was  good  in  substance  or 
not.  If  a  defendant  sees  proper  to  go  to  trial  upon  a  petition  with- 
out making  any  objection  to  it  by  way  of  demurrer  or  motion  to 
dismiss  the  case  because  no  cause  of  action  is  set  forth  therein,  the 
sole  question  at  issue  between  the  parties,  so  far  as  the  petition  is 
concerned,  is  as  to  the  truth  of  the  allegations  therein  contained, 
and  the  plaintiff  should  be  allowed  to  prove  these  allegations  by 
competent  testimony.  Flewellen  v.  FleweUen,  1 14  Ga.  403,  and  cases 
cited.  If  a  petition  is  good  in  substance  but  defective  in  form,  ob- 
jection to  it  must  be  made  by  an  appropriate  special  demurrer  at 
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the  first  term.  If  a  petition  is  not  good  in  substance,  that  is,  taking 
every  allegation  to  be  true,  it  fails  to  set  forth  a  cause  of  action, 
objection  must  be  made  either  by  a  general  demurrer  or  motion  to 
dismiss  the  case  before  verdict,  or  by  a  motion  in  arrest  of  judg- 
ment or  a  motion  to  set  aside  the  judgment  after  verdict.  We  know 
of  no  other  way  in  which  the  question  of  the  legal  sufficiency  of  a 
petition  can  be  properly  brought  before  the  court.  The  petition 
in  the  present  case,  however,  seems  to  be  good  in  substance.  See 
Rus9dl  V.  Napitr,  80  Oa.  77. 

Judgment  reversed.     All  the  Justices  concurring. 


GEORGIA  NORTHERN  RAILWAY  COMPANY  v.  INGRAM.  ,_    ^, 

1114   oW 
jlU   «58| 

1.  In  a  suit  for  damages  alleged  to  have  been  caused  by  the  malpractice  of  a  \lli  ^ 
surgeon,  the  burden  is  on  the  plaintiff  to  show  a  want  of  due  care,  skill,  or  v^^ — 
diligence,  and  also  that  the  injury  resulted  from  the  want  of  such  care,  skill, 

or  diligence. 

2.  The  evidence  in  this  case  did  not  authorize  a  verdict  for  the  plaintiff. 

Argued  January  7,—  Decided  February  6,  1902. 

Action  for  damages.     Before  Judge  Estes.     Brooks  superior 
court.     January  18,  1901. 

W,  M.  Hammond  and  W,  S.  Humphreys,  for  plaintiff  in  error. 
S.  A,  Boddenbery,  S,  S.  Bennet,  and  Felder  &  Bountree,  contra. 

Simmons,  C.  J.  Ingram  brought  bis  action  for  damages  against 
tbe  Georgia  Northern  Eailway  Company.  In  his  petition  he  alleged 
that  he  was  an  employee  of  the  company  and  that  the  company  had 
contracted  with  him  and  other  employees  that,  for  50  cents  per 
month,  it  would  furnish  a  skilled  surgeon  to  attend  them  in  case 
of  sickness  or  accident;  that  the  defendant  had  Appointed  a  Dr. 
Paniels  as  its  surgeon,  and  plaintiff  had  complied  with  his  agree- 
ment to  pay  50  cents  per  month ;  that  on  a  certain  occasion  plain- 
tiff was  injured  while  endeavoring  to  dismount  from  an  engine ; 
that  Dr.  Daniels  was  sent  for  by  the  agents  of  the  defendant;  that 
the  doctor  came,  dressed  the  wound,  and  told  plaintiff  that  his  in- 
juries were  not  serious ;  that,  by  reason  of  n^lect  on  the  part  of 
the  doctor  and  unskillful  treatment,  gangrene  set  in  and  plaintiff's 
leg  had  to  be  amputated  above  the  knee.  On  the  trial  the  plain- 
tiff and  his  witnesses  testified,  in  substance,  that  the  doctor  was 
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called  on  Saturday  and  dressed  the  wound,  saying  there  was  no 
danger  of  losing  the  leg.  He  did  not  return  until  Tuesday  or 
Wednesday.  After  that  the  doctor  sent  lus  brother  to  dress  the 
wound.  This  brother  washed  the  wound  in  water  so  hot  as  to  give 
the  patient  great  pain,  and  then  bound  it  so  tightly  with  bandages 
as  to  cause  plaintiff  excessive  pain  and  suffering.  Plaintiff  suffered 
greatly  for  two  days,  when  Dr.  Daniels  returned.  Upon  examin- 
ing the  wound  he  said  it  was  in  bad  condition.  On  Saturday  the 
doctor  amputated  the  limb,  saying  that  his  brother  had  bound  it  up 
too  tight.  In  behalf  of  the  defendant  the  doctor  testified  that  he 
was  a  graduate  of  two  medical  coUeges,  one  in  Georgia  and  the 
other  in  New  York,  and  that  he  had  practiced  medicine  for  about 
eight  years  and  had  experience  in  treating  this  kind  of  wound ;  that 
the  woimd  of  plaintiff  was  properly  treated ;  that  it  was  not  n^- 
lected,  and  had  not  been  bound  too  tightly  by  his  brother;  that  he 
saw  the  woimd  on  Tuesday  after  he  had  dressed  it  on  Saturday, 
and  was  fearful  that  gangrene  would  set  in ;  that  it  was  necessary  to 
amputate  the  limb  in  order  to  save  the  patient's  life.  Under  this 
state  of  facts,  the  jury  found  for  the  plaintiff.  The  defendant 
moved  for  a  new  triaL  The  judge  overruled  the  motion,  and  the 
movant  excepted. 

1.  It  will  be  seen  from  the  above  statement  of  facts  that  the  sur- 
geon who  is  allied  to  have  been  n^lectful  and  unskillful  in  his 
treatment  of  the  plaintiff  was  not  himself  sued,  but  the  suit  was 
brought  against  the  railway  company.  The  fact  that  it  was  thus 
brought  does  not,  in  our  opinion,  change  the  rule  as  to  the  burden 
of  proof.  As  far  as  we  are  informed,  the  authorities  are  imiform 
that  in  suits  of  this  character  the  burden  is  on  the  plaintiff  to  show 
a  want  of  due  care,  skill,  or  diligence,  and  also  that  the  injury  re- 
sulted from  a  want  of  such  care,  skill,  or  diligence.  Taylor,  Med. 
Jur.  356;  14  Am.  &  Eng.  Enc.  L.  78. 

2.  In  the  present  case  the  plaintiff  failed  to  carry  the  onus  thus 
imposed  upon  him.  Indeed,  he  failed  to  prove  the  all^[ataons  of 
his  petition.  It  is  true  that  he  and  his  witnesses  testified  that 
the  doctor  sent  his  brother  to  dress  the  woimd,  and  that  the  brother 
used  on  it  very  hot  water  and  bandaged  it  so  tightly  as  to  cause 
the  plaintiff  great  pain.  Even  if  we  consider  this  as  negligent  on 
the  part  of  the  surgeon,  the  evidence  utterly  fails  to  show  that  the 
necessity  for  the  amputation  was  caused  thereby.      Nothing  is 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  641 

shown  in  the  evidence  as  to  who  the  surgeon's  brother  was,  — 
whether  he  was  a  physician  or  whether  he  had  any  skill  or  expe- 
lieDce  in  dressing  wounds.  The  petition  alleged  that  this  brother 
was  merely  a  young  medical  student;  but  the  defendant's  answer 
denied  this,  and  the  evidence  fails  to  show  it.  So  far  as  can  be 
told  from  the  brief  of  evidence,  he  may  have  been  an  expert  sur- 
geon. However  this  may  be,  we  are  clear  that  it  was  incumbent 
upon  the  plaintiff  to  show  a  want  of  due  care,  skill,  or  diligence, 
and  also  that  from  such  want  of  care,  skill,  or  diligence  resulted  the 
necessity  for  the  amputation  of  his  leg.  As  he  did  not  show  this, 
the  verdict  in  Ins  favor  was  contrary  to  law. 

Jvdgment  reversed.     All  the  Justices  concurring. 


CALHOUN  V.  MOSLEY. 

1.  Whether  one  aheolntely  Don  compos  mentis  can  or  can  not,  in  his  own  name, 
bring  and  maintain  an  action,  one  who,  though  very  weak  in  mind,  has  enough 
capacity  to  understand  the  nature  of  a  particular  cause  of  action  and  will 
enough  to  desire  to  bring  suit  thereon  may  do  so,  without  a  next  friend  or 
guardian.  Taking  all  the  allegations  of  the  present  petition  together,  the 
plaintiff  was  entitled  to  be  treated  as  falling  within  the  class  last  above  indi- 
cated. 

2.  Grounds  of  special  demurrer  to  a  petition  are  not  good  unless  set  forth  In 
writing  and  filed  at  the  first  term. 

S.  A  material  amendment  to  a  petition  opens  the  case,  If  in  default,  for  an- 
swer by  the  defendant.  The  allowance,  at  the  trial  term,  of  the  amendment 
to  the  plaintiff^s  petition  in  the  present  case,  the  same  being  material,  entitled 
the  defendant  to  file  an  answer,  and  the  court  erred  in  refusing  to  permit 
him  to  do  BO. 

Submitted  January  8,— Decided  Febrnary  6, 1902. 

Equitable  petition.  Before  Judge  Boberts.  Montgomery  su- 
perior court     April  24,  1901. 

Daniel  &  Parrish,  for  plaintiff  in  error. 

Fish,  J.  Tony  Mosley  brought  his  action  against  John  B.  Cal- 
houn, to  set  aside  and  cancel  two  deeds  purporting  to  have  been 
executed  by  the  plaintiff  to  the  defendant.  No  demurrer  or  an- 
swer was  filed  at  the  first  term.  At  th^  trial  term  the  defendant 
orally  demurred  to  the  petition,  and  the  demurrer  was  overruled. 
The  plaintiff  then  amended  his  petition  ;  whereupon  the  defendant 
offered  to  answer  the  same,  which  the  court  refused  to  permit  him 
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to  do.  The  deeds  being  introduced  in  evidence  by  the  plaintiff, 
the  court  directed  a  verdict  in  his  behalf.  The  defendant  excepted 
to  the  rulings  of  the  court,  overruling  his  demurrer,  refusing  to  per- 
mit him  to  answer,  and  directing  the  verdict. 

1.  One  of  the  grounds  of  the  demurrer  to  the  petition  was, 
<<that  it  showed  that  the  plaintiff  was  non  compos  mentis,  and 
hence  incapable  of  instituting  and  maintaining  a  suit,  and  said  suit 
should  have  been  by  next  friend  or  guardian."  The  second  para- 
graph of  the  petition  was  as  follows:  ** Petitioner  further  shows  that 
he  is  now  very  old  and  feeble,  and  that  his  mind  is  so  affected  by 
old  age  that  he  has  not  sufficient  mental  capacity  to  transact  busi- 
ness or  make  valid  contracts,  and  that  his  mind  has  been  so  affected 
for  ten  or  more  years  last  past."  The  third  paragraph  was:  ** Plain- 
tiff shows  that,  while  his  mind  is  so  affected  as  aforesaid,  his  mem- 
ory is  sufficiently  strong  to  enable  him  to  remember  that  he  has 
never  at  any  time  intentionally  sold  and  conveyed  John  B.  Cal- 
houn any  of  petitioner's  said  lands ;  and  plaintiff  so  alleges."  In 
the  view  which  we  take  of  the  case,  it  is  unnecessary  to  decide 
whether  or  not  one  absolutely  non  compos  mentis  can,  in  his  own 
name,  bring  and  maintain  an  action.  There  was  no  demurrer  to 
the  plaintiff's  petition  on  the  ground  of  duplicity,  and  the  question 
of  the  mental  capacity  of  the  plaintiff  must  be  determined  in  the 
light  of  all  of  its  all^ations  in  reference  to  that  subject  Constru- 
ing all  the  allegations  in  both  of  the  quoted  paragraphs  of  the  pe- 
tition together,  it  can  readily  be  held  that  the  plaintiff,  though 
very  weak  in  mind,  had  enough  mental  capacity  to  understand  the 
nature  of  his  cause  of  action  and  sufficient  will  to  desire  to  bring 
suit  thereon,  which,  in  any  view  of  the  l^al  question  above  indi- 
cated, would  enable  him  to  bring  such  suit  without  a  next  friend 
or  guardian.  In  this  connection  see  Menz  v,  Beebe,  95  Wis.  383. 
Therefore,  whether  the  demurrer  was  in  time  or  not,  there  was  no 
error  in  overruling  it. 

2.  Another  ground  of  the  oral  demurrer  to  the  plaintiff's  peti- 
tion was,  "that,  said  suit  being  based  upon  certain  alleged  fraud  on 
the  part  of  the  defendant  in  procuring  said  deeds,  the  all^ijations 
of  fraud  were  too  meager,  vague,  loose,  and  indefinite  to  support  an 
action  of  any  kind,  being  simply  naked  all^tions  of  fraud,  and  no 
facts  stated  in  the  petition  to  constitute  fraud."  This  may  have 
been  a  good  ground  for  special  written  demurrer,  timely  filed,  but 
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certainly  could  not  be  considered  meritorious  in  what  amounted  to 
a  mere  oral  motion  to  dismiss  plaintiff's  petition  made  at  the  trial 
term.  Civil  Code,  §§5045,  5047;  James  v.  Atlanta  St  R  Co., 
90  Ga.  695;  Western  Union  Telegraph  Co.  v.  JenUnSy  IQl  Oa. 
725 ;  South  Carolina  &  Georgia  R  Co.  v.  Atyusta  Southern  R 
Co.,  Ill  Ga.  420(5);  Williams  v.  Lancaster,  113  Ga.  1020  (6). 

3.  The  original  petition  alleged  that  the  deeds  sought  to  be  can- 
celed were  dated  April  24, 1896,  and,  together,  conveyed  100  acres 
of  land ;  the  amendment  to  the  petition  alleged  that  they  were  dated 
September  28, 1896,  and  conveyed  300  acres  of  land.  It  is  clear, 
we  think,  that  the  amendment  materially  changed  the  petition; 
and  it  is  well  settled  that  a  material  amendment  to  a  petition  opens 
the  case,  even  if  in  default,  for  answer  by  the  defendant.  Civil 
Code,  §5068;  Griffin  v.  Augusta  &  KnoQcvUle  Railroad,  72  Ga. 
423.  It  follows  that  the  court  erred  in  refusing  to  permit  the  de- 
fendant to  answer  the  petition  as  amended. 

Judgment  reversed.    All  the  Justices  concurring. 


FULGHUM  V.  WILLIAMS  COMPANY. 

Where  personal  property  has  been  duly  adyertised  for  sale  by  a  mortgagee  In 
accordance  with  the  terms  of  a  power  of  sale  contained  in  his  mortgage,  and, 
subeequently  to  snch  advertisement  but  prior  to  the  sale,  an  execution  held 
by  a  third  party  against  the  mortgagor  is  levied  upon  the  mortgaged  prop- 
erty, and  the  same  is  seized  in  pursuance  of  such  levy,  and  while  so  held  is  sold 
by  the  mortgagee  under  his  power  of  sale :  Held,  that  a  sale  of  such  prop- 
erty by  the  mortgagee  under  the  power,  while  the  same  is  in  the  custody  of 
the  sheriff  by  virtue  of  such  levy,  is  void,  and  ineffectual  to  pass  title  to  the 
purchaser. 

Argued  January  8,  ~  Decided  February  6i  1903. 

Levy  and  claim.  Before  Judge  Roberts.  Pulaski  superior 
court.     June  4,  1901. 

Jordan  &  Watson,  W.  L.  Grice  &  Sons,  and  J.  H.  Martin,  for 
plaiotiff.     Eldridge  Cutts,  contra. 

Little,  J.  Certain  personal  property,  to  wit,  a  horse,  ten  mules, 
wagons,  harness,  etc.,  was,  on  December  8, 1900,  levied  on  by  the 
sheriff  of  Pulaski  county,  as  the  property  of  G.  R.  Allison,  to  sat- 
isfy an  execution  in  favor  of  Fulghum,  administrator.  J.  P.  Wil- 
liams Company  filed  a  claim  to  the  property,  and,  issue  having 
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been  joined,  evidence  to  the  foUowing  effect  was  introduced.  On 
the  30th  of  November,  1897,  J.  E.  Allison  &  Company,  J.  R  Alli- 
son, and  H.  B.  Moore  executed  a  mortgage  on  the  property  levied 
on,  in  favor  of  J.  P.  Williams  Company,  to  secure  a  number  of 
promissory  notes  given  by  the  mortgagors  to  the  mortgagee.  This 
mortgage  contained  a  power  giving  to  the  mortgagee  the  right,  in 
case  of  default  in  the  payments  of  any  of  the  notes  named  in  the 
mortgage,  to  sell  the  property  described,  at  the  court-house  door  in 
Hawkinsville,  after  posting  a  notice  of  sale  for  ten  days  at  the  court- 
house door.  The  mortgage  also  recited  that  the  mortgagee  should 
be  allowed  to  bid  at  the  sale,  and  to  purchase  any  or  all  of  the  prop- 
erty if  the  same  should  be  sold.  The  proceeds  were  directed  to  be 
applied  to  the  indebtedness  of  Allison  &  Company,  and  the  sur- 
plus, if  any,  to  be  turned  over  to  them.  It  was  also  stipulated  that 
the  sale  of  the  property,  under  the  power  in  the  mortgage,  might 
take  place  and  be  legal  without  carrying  the  property  to  the  place 
of  sale.  It  was  shown  that  there  was  a  default  in  the  payment  of 
the  notes,  and  on  November  27,  1900,  the  mortgagee  through  his 
attorney  posted  a  notice  of  sale  to  take  place  December  8,  1900, 
in  accordance  with  the  terms  of  the  mortgage,  and  the  property 
was  on  that  day  sold  in  pursuance  of  that  notice  and  purchased  by 
the  claimant.  It  further  appears  that  prior  to  this  sale  the  sheriff 
of  Pulaski  county  levied  the  fi.  fa.  of  the  plaintiff  in  error  upon 
this  property  and  took  the  same  into  his  possession,  the  levy  hav- 
ing been  made  on  the  morning  of  the  day  that  the  sale  was  made 
by  the  mortgagee,  and  before  such  sale.  Several  months  prior  to 
the  sale,  still  another  execution  had  beeii  levied  on  the  same  prop- 
erty, which  was  arrested  by  an  aflBdavit  of  illegality,  which  was 
pending  at  the  time  the  sale  was  made.  It  was  further  shown  in 
behalf  of  plaintiff  in  fi.  fa.  that  the  property  was  in  possession  of 
one  of  the  defendants  after  the  judgment  on  which  his  execution 
issued  had  been  obtained.  The  sale  by  the  mortgagee  was  r^ular 
in  all  respects,  and  in  accordance  with  the  power  contained  in  the 
mortgage.  Under  this  evidence  the  court  directed  a  verdict  find- 
ing the  property  not  subject,  which  was  accordingly  returned  by 
the  jury.  Plaintiff  in  fi.  fa.  moved  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted.  It  was  claimed  in  the  motion  for  a  new 
trial  that  the  court  erred  in  directing  a  verdict  for  claimant,  and 
that  the  verdict  so  rendered  was  contrary  to  the  evidence.   An  ex- 
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ception  was  also  taken  to  the  exclusion  of  certain  evidence,  which, 
under  the  view  we  take  of  the  law  governing  the  case/  it  is  not 
necessary  to  consider. 

The  claimant  rested  his  title  to  the  property  on  his  purchase  at 
the  sale  under  the  power  contained  in  the  mortgage;  and  the  naked 
quejstion  is  presented,  whether  under  such  a  sale  and  purchase  the 
claimant  derived  a  valid  title  to  the  property.  We  think  not. 
While  freely  admitting  that  under  the  proper  exercise  of  a  power 
of  sale  given  in  a  mortgage,  the  title  of  the  mortgagor  is  divested, 
and  passes  into  the  purchaser,  there  is  one  reason  why  the  sale  in 
the  present  instance  did  not  have  this  effect  under  the  circum- 
stances which  are  shown  to  have  existed  at  the  time  it  took  place. 
The  effect  of  the  mortgage  was  simply  to  create  a  lien  on  the  prop- 
erty mentioned  therein,  in  favor  of  the  claimants,  to  secure  the 
payment  of  their  debt  It  conveyed  no  title.  Under  an  ordinary 
mortgage  a  valid  sale  of  the  mortgaged  property  could  only  have 
been  had  by  a  foreclosure  in  the  methods  pointed  out  by  law,  and 
a  sale  under  the  levy  of  the  execution  issued  thereon.  The  power 
given  by  the  mortgagor  to  the  mortgagee  to  sell  the  property  mort- 
gaged, in  case  of  default  by  the  latter,  is  but  a  substitution  by 
agreement  of  such  method  in  lieu  of  the  ordinary  sale  imder  fore- 
closure {Mutual  Loan  Co.  v.  HaaSy  100  Oa.  Ill),  and  we  can  not 
imagine  how  a  sale  had  under  a  power  given  in  the  mortgage  is 
entitled  to  any  more  consideration  or  has  attached  to  it  incidents 
of  a  higher  dignity  than  those  which  attach  to  a  sale  under  fore- 
closure. As  to  the  relative  rights  of  third  persons,  we  think  they 
stand  on  the  same  footing.  The  evidence  does  not  show  that  at 
the  time  the  sale  under  the  power  took  place  the  property  had 
been  delivered  to  the  mortgagee.  On  the  contrary,  it  shows  that 
at  the  time  of  such  sale  the  mortgagee  was  not  in  possession  of  the 
property,  but  that  the  same  was  in  the  possession  of  the  sheriff  who 
seized  it  under  the  levy  made  under  plaintiff's  execution.  This 
court  has  more  than  once  ruled  that  it  was  necessary  for  the  full 
execution  of  the  power  of  sale  contained  in  a  mortgage  that  the 
mortgaged  (personal)  property  should  be  in  the  possession  of  the 
mortgagee  so  that  he  may  fully  effectuate  the  purposes  of  the  sale 
by  delivering  possession  to  the  purchaser.  Here  the  property  at 
the  time  of  the  attempted  sale  was  in  the  possession  of  an  oflScer 
of  the  court  who  had  seized  it  to  satisfy  by  execution  sale  a  valid 
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judgment  having  a  lien  thereon.  It  was  therefore  in  custodia 
iegis,  and,  under  the  rule  which  obtains  in  such  cases,  the  posses- 
sion of  the  property  by  the  sheriff  who  levied  on  it  could  not  be 
disturbed  by  the  levy  of  another  process ;  and  had  the  mortgagee 
in  this  case  foreclosed  his  mortgage  and  placed  it  in  the  hands  of 
the  sheriff,  possession  of  the  property  would  have  remained  in  that 
ofi&cer  by  virtue  of  the  first  levy.  Mr.  Freeman  in  the  second  vol- 
ume of  his  work  on  Executions,  §  268,  in  treating  of  the  effect  of 
a  levy  upon  property,  says,  on  authority :  "  The  lien  of  an  execu- 
tion gives  the  officer  intrusted  with  its  service  no  general  or  special 
property  in  the  defendant's  goods.  .  .  But  the  moment  that  a 
levy  is  made  the  rights  and  remedies  of  the  officer  are  materially 
changed ;  or,  more  accurately  speaking,  he,  from  that  moment,  is 
vested  with  rights  and  entitled  to  remedies  to  which  he  could  be- 
fore urge  no  valid  claim.  .  .  The  officer  is  entitled  to  retain 
such  possession  and  control  of  the  property  as  may  be  necessary  to 
make  it  productive  under  the  writ.  The  law,  therefore,  concedes 
to  him  as  to  a  bailee  a  special  property  in  the  goods  in  his  cus- 
tody. .  .  As  against  strangers  to  the  title,  the  special  property 
continues  until  the  officer  can  redeliver  the  property  to  the  defend- 
ant." The  same  author  in  the  same  section  also  says,  that  another 
consequence  of  taking  property  under  an  execution  is  that  it  is  put 
in  custody  of  the  law,  and  can  not  be  levied  upon  by  any  officer, 
nor  can  it  be  replevied  from  the  officer  in  whose  charge  it  is,  by  the 
defendant,  nor  by  any  one  claiming  title  under  him  subsequently 
to  the  levy.  For  this  proposition  he  cites  Burkett  v.  Boude,  3 
Dana,  213 ;  Eives  v,  Wilbome,  6  Ala.  45  ;  Kemp  v.  Porter,  7  Ala. 
138 ;  Langdon  v.  Brumby,  7  Ala.  53  ;  HartweD  v,  Bissell,  17  Johns. 
128;  Bilby  v.  Hartman,  29  Mo.  App.  125,  and  other  cases.  The 
title  upon  which  the  claimant  stood  in  the  present  case  being  de- 
rived from  the  defendant  by  virtue  of  the  sale  under  the  power 
given  in  the  mortgage  after  levy  of  the  execution  by  the  sheriff,  if 
the  proposition  laid  down  by  Mr.  Freeman  be  true,  the  claimant 
relying  on  such  title  could  not  have  recovered  the  property  levied 
on  from  the  sheriff.  It  has  frequently  been  ruled  that  money  or 
property  in  the  hands  of  an  officer  who  has  collected  it  under  l^al 
process  is  not  the  subject  of  attachment  or  of  a  levy,  because  it  is 
in  custodia  Iegis.  Hanly  r.  Tilton,  68  Me.  195,  28  Am.  Rep.  34; 
Turner  v.  Fendall,  1  Cranch,  117.     lu  Wis  wall  v.  Sampson,  14 
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How.  52,  it  was  ruled  that  money  in  the  hands  of  a  receiver,  being 
in  ciistodia  l^is,  is  exempt  from  execution  or  attachment.  Also  see 
Fidd  V.  Jones,  11  Oa,  413.  The  rule  also  embraces  money  in  hands 
of  certain  trustees  when  appointed  by  the  court :  Bentley  v.  Shrieve, 
4  Md.  Ch.  412  ;  and  assignees  in  bankruptcy:  Jones  v,  Gorham,  2 
Masa  375;  and  sheriffs:  Wilder  t?.  Bailey,  3  Mass.  289.  It  was 
ruled  in  Hackley's  ex'rs  v.  Swigert,  5  B.  Mon.  86,  that  property  in 
the  custody  of  the  law  can  not  be  levied  on,  seized  or  sold  under  ex- 
ecution. In  Wiswall  v.  Sampson,  supra,  Mr.  Justice  Nelson,  in  de- 
livering the  opinion  of  the  court,  said,  on  page  68,  *'  that  whUe  the 
estate  is  in  the  custody  of  the  court,  as  a  fund  to  abide  the  result  of 
a  suit  pending,  no  sale  of  the  property  can  take  place,  either  on  exe- 
cution or  otherwise,  without  leave  of  the  court  for  that  purpose." 
In  the  case  of  Corvell  v,  Heyman,  111  XJ.  S.  176,  it  was  ruled  that 
"The  principle  that  whenever  property  has  been  seized  by  an  offi- 
cer of  the  court  by  virtue  of  its  process,  the  property  is  to  be  consid- 
ered as  in  the  custody  of  the  court,  and  under  its  control  for  the 
time  being,  applies  both  to  a  taking  under  a  writ  of  attachment  on 
mesne  process  and  to  a  taking  under  a  writ  of  execution."  Mr.  Jus- 
tice Matthews,  who  delivered  the  opinion  of  the  court  in  that  case, 
said  "  that  when  property  is  taken  and  held  under  process,  mesne 
or  final,  of  a  court  of  the  United  States,  it  is  in  the  custody  of  the 
law,  and  within  the  exclusive  jurisdiction  of  the  court  from  which 
the  process  has  issued,  for  the  purposes  of  the  writ ;  that  the  pos- 
session of  the  officer  can  not  be  disturbed  by  process  from  any 
State  court,  because  to  disturb  that  possession  would  be  to  invade 
the  jurisdiction  of  the  court  by  whose  command  it  is  held,  and  to 
violate  the  law  which  that  jurisdiction  is  appointed  to  administer; 
that  any  person  not  a  party  to  the  suit  or  judgment,  whose  prop- 
erty has  been  wrongfully,  but  under  color  of  process,  taken  and 
withheld,  may  prosecute,  by  ancillary  proceedings,  in  the  court 
whence  the  process  issued,  his  remedy  for  restitution  of  the  prop- 
erty or  its  proceeds,  while  remaining  in  the  control  of  that  court ; 
but  that  all  other  remedies  to  which  he  may  be  entitled,  against 
officers  or  parties,  not  involving  the  withdrawal  of  the  property  or 
its  proceeds  from  the  custody  of  the  officer  and  the  jurisdiction  of 
the  court,  he  may  pursue  in  any  tribunal.  State  or  Federal,  having 
jurisdiction  over  the  parties  and  the  subject-matter."  See  also 
Connor  v.  Long,  104  TJ.  S.  228. 
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The  principle  which  we  nile  as  being  applicable  to  the  facts  of 
this  case  under  the  above  authorities  is,  that  when  the  sheriff  of 
Pulaski  county  in  obedience  to  the  process  seized  the  property  in 
question,  no  valid  sale  thereof  could  afterwards,  while  the  property 
was  in  the  possession  of  the  court  under  such  seizure,  be  made  under 
execution  or  otherwise,  unless  by  leave  or  order  of  the  court.  And 
inasmuch  as  the  sale  under  which  the  claimant  derived  his  title  in 
this  case  was  made  after  seizure,  and  while  the  property  was  in  the 
possession  of  the  court  by  its  officer,  the  purchaser  took  no  title. 
It  is  not,  of  course,  to  be  understood  that  the  mortgagee,  if  he  had 
a  prior  or  superior  lien  to  that  of  the  judgment  on  which  the  exe- 
cution issued,  has  not  the  right  to  enforce  Us  lien,  either  against 
the  property  itself  or  the  proceeds  of  the  same  under  execution,  and  in 
the  manner  pointed  out  by  our  statute.  The  fact  that  the  mortgage 
contained  a  power  of  sale  does  not  render  the  exerdse  of  that  power 
the  only  method  of  enforcing  the  lien,  McGuire  v.  Barker ,  61  0<l. 
339.  Therefore  no  substantial  right  of  the  mortgagee  is  denied  by 
the  ruling  which  is  made.  When  a  court  having  jurisdiction  has 
by  proper  process  taken  property  into  its  custody  for  the  purpose 
of  satisfying  a  judgment  against  the  defendant  in  fi.  fa.,  while  any 
person  having  a  lien  on  such  property  or  interested  in  the  proceeds 
thereof  may  rightfully  come  into  the  court  having  possession  of  the 
property  and  assert  his  rights,  yet  he  can  not  disturb  that  posses- 
sion, nor  assert  as  to  such  property  a  title  which  he  has  acquired 
subsequently  to  the  seizure.  We  are  not  now  dealing  with  the  lien 
which  the  claimant  had  to  the  property  by  virtue  of  his  mortgage, 
but  only  with  the  title  which  he  insists  he  has  by  virtue  of  the 
sale  made  by  the  mortgagee  after  the  levy.  We  think  he  took 
nothing  by  that  sale,  and  that  the  trial  judge  erred  in  directing  a 
verdict  in  Ms  favor. 

Judgment  reversed.     All  the  Justices  concurring. 


FISHER  V,  JONES  COMPANY. 

Where  two  cases  were  consolidated  and  tried  together,  one  being  the  forecloenre 
of  a  chattel  mortgage  and  an  affidavit  of  illegality  filed  thereto,  the  other  a 
suit  on  a  promissory  note  secured  by  the  mortgage,  and  separate  yerdicts  and 
judgments  were  rendered  in  each  case,  the  verdict  and  judgment  in  the  former 
case  being  entered  upon  the  minutes  of  the  court,  the  verdict  and  judgment 
in  the  latter  case  not  being  so  entered  nor  elsewhere  recorded,  but  being  in  the 
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clerk^s  office,  a  general  execution  thereafter  inued  for  the  amounts  recovered 
in  such  general  judgment  will  not  be  considered  as  issued  upon  the  special 
judgment  which  had  been  entered  upon  the  minutes,  and  as  void  because  it 
fatally  yaried  from  such  judgment,  but  will  be  held  to  have  been  issued  upon 
the  general  judgment  and  to  be  a  valid  execution. 

Argued  January  8*— Decided  February  6, 1902. 

Afi&davit  of  ill^ality.    Before  Judge  Roberts.    WUcox  superior 
court.     March  27,  1901. 

Eldridge  Cutis  and  Hal  Lawson,  for  plaintiff  in  error. 
Hardeman,  Davis,  Turner  &  Jones,  contra. 

Fish,  J.  An  affidavit  of  illegality  was  filed  to  a  general  execu- 
tion in  favor  of  Qeorge  S.  Jones  Company  against  A.  K.  Fisher. 
Upon  the  trial  of  the  case  the  court  overruled  the  ill^ality,  and  the 
defendant  in  execution  excepted.  The  grounds  of  illegality  were,  that 
there  was  no  judgment  upon  which  such  execution  could  be  legally 
issued,  the  only  judgment  of  record  being  a  special  judgment  that  a 
certain  mortgage  fi.  fa.,  in  favor  of  the  plaintiff  against  the  defend- 
ant, should  proceed  against  the  mortgaged  property,  the  same  being 
property  other  than  that  levied  upon  imder  the  execution,  and  be- 
cause there  was  a  fatal  variance  between  this  judgment  and  the 
execution.  The  bill  of  exceptions  recites,  that  it  appeared  at  the 
trial  that  there  had  been  pending  in  the  court  from  which  the  ex- 
ecution issued  'Hwo  cases  in  both  of  which  the  said  Geoige  S. 
Jones  Co.  was  plaintiff  and  the  said  A.  E.  Fisher  was  the  defend- 
ant, the  one  being  a  mortgage  foreclosure  on  personal  property,  to 
which  an  illegality  had  been  filed,  and  the  other  being  a  suit  on  the 
note  which  was  secured  by  the  mortgage  sought  to  be  foreclosed  in 
the  other  case  ;  that  these  two  suits  had  been  consolidated  and 
tried  together  as  one  case  at  the  September  term,  1898,  of  said 
court;  that  on  the  minutes  of  said  September  term,  1898,  there 
appeared  a  verdict  in  said  consolidated  case  finding  <  against  the  affi- 
davit of  illegality  and  that  the  mortgage  fi.  fa.  proceed,'  and  this  was 
accompanied  by  a  judgment  duly  signed  by  plaintiff's  counsel,  which 
judgment  followed  said  verdict,  that  is  to  say  that  it  adjudged  that 
the  illegality  be  overruled  and  that  the  mortgage  fi.  fa.  proceed ;  that, 
80  far  as  the  records  in  the  clerk's  office  of  Wilcox  superior  court 
disclosed,  there  was  no  other  verdict  or  judgment  rendered  between 
the  said  parties.  Coimsel  for  the  Geo.  S.  Jones  Co.  then  stated  to 
the  court,  in  his  place,  that  although  the  two  cases  had  been  tried 
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together,  when  the  then  presiding  judge  (Judge  Smith)  had  di- 
rected a  verdict  for  the  plaintiff,  he  had  taken  separate  verdicts 
and  judgments  in  each  case,  but  admitted  that  the  general  verdict 
and  general  judgment  had  not  been  placed  upon  the  minutes  of  the 
court."  The  general  execution  was  dated  August  14, 1899,  and  re- 
cited that  the  amounts  for  which  it  was  proceeding  had  been  re- 
covered by  the  Geo.  S.  Jones  Co.  against  A.  K.  Fisher  id  the  supe- 
rior court  of  Wilcox  county,  on  Sept.  26,1898.  The  judgment  of 
the  court  upon  the  present  illegality  was  as  follows :  "  Upon  hear- 
ing and  considering  the  afl&davit  of  ill^ality  in  the  above-stated 
case,  and  it  appearing  that  at  the  September  term,  1898,  of  this 
court  there  was  pendiag  between  said  parties  two  cases,  one  being 
an  affidavit  of  illegality  to  the  foreclosure  of  a  chattel  mortgage,  and 
the  other  a  suit  upon  a  promissory  note,  and  that  said  cases  were 
consolidated,  tried  together,  that  judgments  and  verdicts  were  ren- 
dered in  each,  and  that  the  verdict  and  judgment  overruling  said 
affidavit  of  illegality  was  placed  upon  the  minutes  of  the  court,  but 
that  the  verdict  and  judgment  rendered  upon  said  promissorj-  note 
has  not  been  entered  upon  the  minutes,  it  is  considered,  ordered, 
and  directed  that  said  last  verdict  and  judgment  be  entered  upon 
the  minutes  nunc  pro  tunc;  and  it  is  further  considered,  ordered, 
and  adjudged  by  the  court  that  the  affidavit  of  illegality  .  .  be 
and  the  same  is  overruled  on  the  three  grounds  contained  therein, 
and  that  said  execution  proceed.  .  .  " 

Counsel  for  plaintiff  in  error  contend :  "  1.  That  at  the  time  of 
the  trial  the  only  judgment  of  file  or  of  record  was  the  judgment  of 
Sept.,  1898.  2.  That  the  only  general  judgment  of  file  or  of  record 
in  favor  of  plaintiff  below  against  defendant  was  the  judgment  en- 
tered nunc  pro  tunc  in  March,  1901,  being  the  very  judgment  herein 
excepted  to.  3.  That  the  execution  to  which  this  ill^ality  was  in- 
terposed issued  the  19th  day  of  August,  1899.  Consequently  it 
affirmatively  appears  that  the  execution  was  necessarily  issued  from 
the  judgment  of  Sept.,  1898,  and  that  being  a  special  judgment, 
there  was  necessarily  a  fatal  variance  between  the  judgment  and 
execution."  We  can  not  agree  to  the  conclusion  reached  by  coun- 
sel. The  judgment  of  the  court  overruling  the  illegality  in  the  pres- 
ent case  recites  that  it  appeared  to  the  court,  at  the  trial,  that  a 
general  verdict  and  judgment  had*  been  rendered  in  favor  of  the 
plaintiff  against  the  defendant  at  the  September  term,  1898,  of  Wil- 
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cox  superior  court.  The  execution  in  the  record  shows  that  it  was 
issued  upon  such  genei*al  judgment,  and  the  only  trouble  seems  to 
have  been  that  the  verdict  and  judgment  upon  which  it  issued  were 
not  entei'ed  upon  the  records  of  the  court.  As  was  held  in  P&well 
V.  Perry,  63  Qa.  417, "  a  judgment  entered  up  and  signed  by  counsel 
on  the  verdict  of  a  jury  need  not  be  spread  upon  the  minutes." 
Whether  the  genei'al  verdict  and  judgment  had  been  entered  upon 
the  records  or  not,  they  must  have  been  in  the  clerk's  ofi&ce,  as  he 
^issued  the  execution  thereon,  and,  as  we  have  already  said,  the  exe- 
cution followed  this  general  judgment ;  we  think,  therefore,  there 
was  no  error  in  overruling  the  illegality.  Of  course,  the  verdict  and 
judgment  should  have  been  recorded,  but  the  omission  to  do  so  will 
not  render  an  execution  issued  upon  the  judgment  illegal. 

Judgment  affi,rmed.      All  the  Justices  concurring. 


PATE  V.  ALLISON  et  al. 

To  an  action  on  a  promissory  note  payable  to  a  named  person  or  bearer,  .- 

brought  by  one  other  than  the  payee ,  a  plea  that  the  defendant  was  coerced  and  1 122  67o| 


induced  to  execute  the  note  by  reason  of  threats  made  to  him  by  the  payee  |n4~66i 
thereof,  is  demurrable,  in  the  absence  of  an  allegation  therein  that  the  plaintiff  U^S  42 
took  the  note  after  its  maturity  or  had  notice  of  such  threats  when  he  took  it.     1 114    651 

n128     fi06 

2.  When  such  a  plea  of  duress  is  demurred  to  as  not  setting  up  a  valid  defense    r 
against  the  plaintiff,  a  sepc^rate  paragraph  in  the  defendant's  answer,  merely 
denying  an  allegation  in  the  petition  that  plaintiff  is  the  bona  fide  holder  of 
the  note  sued  on  and  that  he  took  it  before  maturity,  can  not  be  invoked  in 
aid  of  the  plea  of  duress. 

Argued  January  9,  — Decided  February  6, 1902. 

Complaint.  Before  Judge  Roberts.  Irwin  superior  court. 
June  4,  190L 

Z.  Kennedy  and  J,  H.  Martin,  for  plaintiflf. 
Hldridge  Cutts  and  Sal  Lawson,  for  defendants. 

Fish,  J.  McC.  Pate  brought  suit,  upon  a  promissory  note,  against 
J.  E.  Allison  and  H.  B.  Moore,  late  partners  as  J.  R.  Allison  &  Co., 
and  J.  H.  Allison.  The  note,  which  was  joint  and  several,  was  pay- 
able to  Adams,  McMurray  &  Co.,  or  bearer,  and  was  signed,  "  J.  R 
Allison  &  Co.,"  and  "J.  H.  Allison,"  and  indorsed, "  Adams,  Mc- 
Murray &  Co."  The  third  paragraph  of  plaintiffs  petition  alleged 
"that  said  promissory  note  was,  before  its  maturity,  and  for  value 
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received,  assigned  and  transferred  to  petitioner  by  said  Adams,  Mo 
Murray  &  Co.  by  their  written  indorsement,  and  was  at  the  same 
time  delivered  by  said  Adams,  McMurray  &  Co.  to  petitioner,  and 
.  .  petitioner  is  now  the  bona  fide  holder  and  owner  of  said  note." 
Moore  was  not  served,  and  J.  R  Allison  filed  no  defense.  The 
first  paragraph  of  J.  H.  Allison's  answer  was :  **  This  defendant  de- 
nies paragraphs  1,  2,  and  3  of  plaintiffs  declaration."  Li  the  5th 
paragraph  of  his  answer  he  allied,  in  substance,  that  he  was  coerced 
and  induced  to  execute  the  note  sued  on,  by  reason  of  threats  made^ 
by  Adams,  McMurray  &  Co.  to  have  an  attachment,  which  they 
had  sued  out  against  J.  R.  Allison  &  Co.,  levied  upon  certain  per- 
sonalty of  his,  under  detailed  circumstances,  which  would  likely 
result  in  great  injury  to  him ;  that  he  was  not  a  member  of  the 
firm  of  J.  R.  Allison  &  Co.,  and  was  not  in  any  way  connected  with 
the  debt  which  they  owed  to  Adams,  McMurray  &  Co.  and  upon 
which  the  attachment  had  been  issued.  Plaintiff  demurred  to  this 
paragraph  of  the  defendant's  answer,  <' because  the  allegations  in 
said  paragraph  5  do  not  show  that  defendant,  J.  H.  Allison,  signed 
the  note  sued  upon  by  reason  of  any  fraud  or  duress  on  the  part  of 
plaintiff,and  said  all^ations  donot  set  up  any  valid  defense  to  plain- 
tiffs action."  The  court  overruled  the  demurrer,  and  to  this  ruling 
tlie  plaintiff  filed  exceptions  pendente  lite.  The  case  proceeded  to 
trial  on  the  plea  of  duress  alone,  and  there  was  a  verdict  for  de- 
f^dant.  Plaintiff  made  a  motion  for  a  new  trial,  which  motion 
being  overruled,  he  excepted  to  the  judgment  refusing  a  new  trial 
and  also  the  overruling  of  the  demurrer. 

1.  In  our  opinion,  the  court  erred  in  not  sustaining  the  demurrer 
to  (he  defendant's  plea  of  duress ;  and  as  the  only  defense  submitted 
was  that  set  up  in  this  plea,  it  is  unnecessary  for  us  to  pass  upon 
any  of  the  grounds  of  the  motion  for  a  new  trial.  Since  the  de- 
murrer should  have  been  sustained,  the  subsequent  trial  upon  the 
plea,  which  should  have  been  stricken,  was  nugatory.  As  has  been 
seen,  the  plea  alleged  that  the  threats  which  induced  the  defendant 
to  sign  the  note  were  made,  not  by  the  plaintiff.  Pate,  but  by  the 
original  payees  of  the  note,  Adams,  McMurray  &  Co.  It  was,  there- 
fore, necessary  for  the  plea  to  set  up  that  Pate,  the  holder  of  the 
note,  took  it  after  its  maturity,  or  that  when  he  took  it  he  had  no- 
tice of  the  duress  which  coerced  the  defendant  to  execute  it.  It 
was  held  in  Boherson  v.  Vason,  37  Oa,  66,  that  "Fraud  in  theiHt>- 
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curement  of  a  note,  as  specified  in  the  Revised  Code  [now  in  sec- 
tion 3694]  means  fraud  in  the  procurement  hy  the  holder  thereof.  An 
innocent  holder  of  a  note  for  value  before  due  will  be  protected, 
although  the  note  may  have  been  fraudulently  procured  by  the  payee 
from  the  maker,  of  which  the  holder  had  no  notice."  This  ruling  has 
been  followed  in  several  cases.  See  Hogan  v.  Moore y  ^9  Oa.  156, 
where  the  defense  against  the  note  was  that  the  payee  procured  it 
by  duress  or  threats  amounting  to  fraud ;  Murray  v.  Jones,  50  Ga, 
109  (2) ;  Bealle  v.  Southern  Bank  of  Georgia,  57  Ga,  274;  Grooms 
V.  OUiff,  93  Ga.  789;  Taylor  v.  Cribb,  94  Ga,  100;  Walters  v. 
Palmer,  110  Ga.  11  &, 

2.  The  fact  that  the  defendant,  in  another  paragraph  of  his  an* 
swer,  made  a  general  denial  of  the  third  paragraph  of  the  plaintifif 's 
petition,  wherein  it  was  alleged  that  Adams,  McMurray  &  Co.  trans- 
ferred the  note  sued  on  to  the  plaintiff  before  its  maturity  and  that 
the  plaintiff  is  the  bona  fide  holder  and  owner  thereof,  can  QOt  be 
taken  in  aid  of  his  plea  of  duress.  That  denial  was  made  simply 
to  comply  with  our  rule  of  practice  requiring  the  defendant  to  either 
admit  or  deny  each  paragraph  of  the  plaintiff's  petition.  Such  de- 
nial set  up  no  affirmative  defense.  The  allegations  of  the  plaintiff's 
petition  which  it  denied  were  mere  surplusage,  and  plaintiff  would 
have  been  entitled  to  recover,  upon  the  introduction  in  evidence  of 
the  note  sued  on  (which  was  payable  to  Adams,  McMurray  &  Co., 
or  bearer),  in  the  absence  of  any  valid  defense,  notwithstanding  the 
defendant's  denial  of  the  truth  of  these  allegations.  It  is  a  well- 
recognized  rule  of  pleading  that, "  When  several  pleas  are  filed,  each 
must  contain  a  complete  defense.  Each  is  separate  and  distinct  in 
itself,  except  when  one  is  connected  with  the  other  by  words  of 
reference,  and  one  can  not  be  taken  advantage  of  to  help  or  vitiate 
another."  16  Enc.  PI.  APr.  561.  In  reference  to  this  rule,  Bliss,  . 
in  his  work  on  Code  Pleading  (3d  ed.  § 346,  p.  503),  says :  "This 
requirement  to  state  each  defense  separately  is  substantial  as  well 
as  formal,  and  involves  the  obligation  to  embody  in  each  statement 
every  fact  which  is  necessary  to  constitute  the  defense.  The  rule 
has  been  stated  in  the  Supreme  Court  of  New  York,  as  follows: 
*  By  the  well-settled  rules  of  pleading,  each  answer  must  of  itself 
be  a  complete  answer  to  the  whole  complaint,  as  perfectly  as  if  it 
stood  alone.  Unless  in  terms  it  adopts  or  refers  to  matter  contained 
in  some  other  answer,  it  must  be  tested,  as  a  pleading,  alone  by  the 
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matter  itself  contains/  "  The  case  cited  from  the  Supreme  Court 
of  New  York  is  Baldwin  i?.  U.  S.  Tel.  Co.,  54  Barb.  517.  After 
stating  the  rulings  made  in  Knarr  v.  Conaway,  42  Ind.  260,  and 
Potter  V,  Earnest,  45  Ind.  416,  the  author  says:  "According  to 
the  Indiana  authorities  just  cited,  tlie  qualification  given  as  above 
in  Baldwin  t?.  U.  S.  Tel.  Co.,  which  allowed  the  pleader  to  refer 
for  particulars  to  a  former  statement,  was  not  called  for  in  the  case, 
and  should  not  be  r^arded ;  if  any  fact  before  stated  is  material 
to  the  additional  defense,  it  should  be  again  stated  as  though  wholly 
new ;  for,  if  that  part  of  the  answer  containing  the  matter  thus  re- 
ferred to  should  be  stricken  out,  the  reference  would  be  without 
an  object." 

In  Martin  v.  Bartow  Iron  Works,  decided  by  Judge  Erskine,  in 
the  United  States  District  Court  of  the  Northern  District  of  Greor- 
gia,  and  reported  in  35  Ga,  320,  it  was  held :  "  Where  several  pleas 
in  bar  are  pleaded,  each  must  stand  upon  its  own  merits,  and  the 
construction  of  one  will  not  be  aided  by  reference  to  another."  See 
also  Davies  v.  Byrne,  10  Ga,  333  (4).  The  paragraph  of  the  de- 
fendant's answer  setting  up  duress  in  no  way  referred  to  the  other 
paragraph  containing  a  general  denial  of  the  third  paragraph  of  the 
plaintiff's  petition,  and  even  if  it  had  contained  such  a  reference, 
it  seems  that  it  might  have  been  subject  to  a  special  demurrer,  as 
it  was  held  in  Cooper  v.  Portner  Brewing  Co.y  112  Ga,  894,  that, 
<'  Since  the  pleading  act  of  1893,  each  coimt  must  contain  a  com- 
plete cause  of  action  in  distinct  and  orderly  paragraphs  numbered 
consecutively ;  and  it  is  not  permissible  to  make  paragraphs  of  one 
count  a  part  of  another  count  by  mere  reference  to  the  same."  It 
is,  however,  unnecessary  for  us  to  decide  whether  the  defendant's 
plea  of  duress  would  have  been  sufi&dent  to  withstand  the  demur- 
rer thereto,  if  it  had  been  connected  by  words  of  reference  to  the 
paragraph  of  his  answer  containing  a  general  denial  of  the  allega- 
tions of  the  third  paragraph  of  the  plaintiff  *s  petition ;  as  it  con- 
tained no  such  reference.  If  one  separate  and  distinct  plea  could 
be  aided  by  simply  looking  to  the  allegations  in  another,  we  see  no 
reason  why  it  could  not  be  vitiated  by  the  same  process,  and  this 
surely  is  not  permissible,  since  a  defendant  may  set  up  as  many 
contradictory  pleas  as  he  sees  fit.  Under  the  view  which  we  have 
taken  of  this  case,  we  have  not,  of  course,  taken  into  consideration 
the  question  whether  the  allegations  of  the  plea  were  sufficient  to 
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show  that  the  defendant  was  acting  under  duress  when  he  signed 
the  note ;  for  whatever  we  might  say  upon  that  question  would  be 
purely  obiter. 

Judgment  reversed.     All  the  Justices  concurring. 


GEORGIA  STATE  BUILDING  AND  LOAN  ASSOCLA.TION    nTliKl 

V.  FAISON.  Tiu^ 


1.  Foesession  of  land  is  notice  to  the  world  of  whatever  right  the  occupant  has 
in  the  land. 

2.  Where  an  owner  of  land  made  to  another  a  bond  for  titles,  and  the  obligee  in 
the  bond  paid  part  of  the  purchaBe-money,  gave  his  notes  for  the  balance, 
and  went  into  possession;  and  where  the  vendor  subsequently,  while  the 
obligee  was  still  in  possession,  transferred  to  a  third  person  by  indorsement 
and  for  value  all  of  the  purchase-money  notes  remiUning  unpaid,  and  there- 
after executed  and  delivered  to  another  person  a  deed  to  the  land,  the  grantee 
in  such  deed  was  chargeable  with  notice  of  the  equity  of  the  obligee  in  the 
land,  and  acquired  against  him  no  greater  right  than  the  vendor  had  at  the 
date  of  the  deed;  and  as  the  vendor  had  at  that  date  no  right  to  collect  the 
purchase-money  notes,  which  had  been  lawfully  transferred  to  another  per* 
son,  such  grantee  did  not  acquire  the  right  to  collect  any  of  the  unpaid  pur- 
chase-money notes,  as  against  the  transferee  of  the  same;  and  therefore  pay- 
ment by  the  obligee  to  the  holder  of  such  notes  of  the  balance  of  the  pur- 
chase-money gave  to  him  a  complete  equity  in  the  land,  both  as  against  the 
vendor  and  the  grantee  in  the  deed  from  him. 

Argned  Jannary  11,— Decided  FebmarySf  1908. 

Complaint  for  land.  Before  W.  E.  Kay,  judge  pro  hac  vice. 
Glynn  superior  court.     January  7,  1901. 

Saussy  &  Saussy  and  D,  W,  Krauss^  for  plaintiff,  cited :  Civil 
Code,  §§3684,  3931;  21  Oa,  504;  82  Ga.  364,  368;  103  Oa. 
159. 

W.  G.  Brantley,  A.  D.  Gale,  and  (hvens  Johnson,  for  defendant, 
cited:  Qvil  Code,  §§3588,  3684,  3933,  3157,  3159,  par.  1;  19 
Ga.  337;  48  Ga.  585;  53  Ga.  581 ;  61  Ga.  608;  68  Ga.  594;  100 
Ga.  765;  103  Ga.  159;  10  Ga.  177;  19  Ga.  570  (5,  6),  572;  Id. 
452;  32  Ga.  417;  68  Ga.  678;  98  Ga.  716;  102  Ga.  583. 

Cobb,  J.  The  Georgia  State  Building  and  Loan  Association  of 
Savannah  brought  against  Faison  an  action  to  recover  possession  of 
a  described  parcel  of  land.  At  the  trial  the  following  facts  appeared: 
Branham,  Brown  &  Owens  were  the  common  grantors  of  both  plain- 
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tiff  and  defendant.  The  plaintiff  derived  title  as  follows :  A  convey- 
ance by  Brown  &  Owens  to  Branham  of  their  two-thirds  interest 
in  the  property,  dated  January  5, 1891 ;  a  conveyance  by  Branhanoi 
to  plaintiff  dated  January  6, 1892,  and  recorded  January  13, 1892, 
the  same  being  a  deed  made  for  the  purpose  of  securing  a  debt ; 
and  a  conveyance  from  the  sheriff  to  plaintiff  dated  January  — , 
1896,and  recorded  January  24, 1896.  The  latterdeed  was  madein 
pursuance  of  a  sale  had  under  an  execution  in  favor  of  plaintiff  against 
Branham,  which  was  founded  upon  a  judgment  rendered  on  the 
debt  secured  by  the  deed  from  Branham  to  the  plaintiff,  and  the 
sheriff's  sale  was  had  after  a  proper  reconveyance  and  levy.  The  title 
of  the  defendant  rested  upon  the  following  state  of  facts :  The  defend- 
ant purchased  of  Branham,  Brown  &  Owens  the  property  in  dispute, 
and  received  from  them  a  bond  for  titles  dated  May  16, 1890.  He 
p€dd  a  portion  of  the  purchase-money,  and  gave  his  notes  for  the* 
balance,  and  went  into  possession  of  the  premises  described  in  the 
bond  for  titles  on  the  day  that  the  bond  bears  date,  and  has  been 
continuously  in  possession  up  to  the  time  of  trial.  The  purchase- 
money  notes  given  by  the  defendant  consisted  of  four  notes  for  $10 
each,  payable  monthly  from  June  to  September,  1890,  and  thirty- 
six  notes  for  $15  each,  payable  on  the  16th  day  ot  each  month 
from  October  16,  1890,  until  all  were  paid.  The  firm  of  Branham, 
Brown  &  Owens  dissolved,  and  upon  the  dissolution  the  notes  due 
by  the  defendant  to  the  firm  remaining  unpaid  at  that  time  were 
assigned  to  Branham,  and  he  discounted  them  at  a  bank.  The 
notes  so  discounted  were  indorsed  "Branham,  Brown  &  Owens** 
and  ''  William  S.  Branham."  All  of  the  notes  thus  transferred  to 
the  bank  were  paid  to  it  by  the  defendant.  Twenty  of  the  notes 
for  $15  each  became  due  and  were  paid  after  the  date  of  the  rec- 
ord of  the  deed  from  Branham  to  the  plaintiff,  and  no  part  of  such 
notes  has  ever  been  paid  to  the  plaintiff.  Upon  this  state  of  facts 
the  court  directed  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant, and  this  judgment  of  the  court  is  assigned  as  error. 

When  land  is  sold  and  a  portion  of  the  purchase-money  is  paid 
by  the  vendee,  and  the  vendor  delivers  to  the  vendee  a  bond  con- 
ditioned to  make  titles  upon  the  payment  of  the  balance  of  the 
purchase-money,  both  the  vendor  and  the  vendee  have  a  beneficial 
interest  in  the  land,  and  each  may  sell  or  assign  his  interest,  and 
the  interest  of  either  will  pass  to  the  purchaser  at  a  sale  had  under 
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an  execution  issued  against  the  vendor  or  the  vendee,  as  the  case 
may  be.  But  whether  the  sale  be  a  judicial  sale  or  a  private  sale, "  it 
is  not  the  land  but  the  debtor's  interest  in  it,  whether  he  be  vendor 
or  vendee,  that  is  sold,  leaving  the  residue  untouched."  Wilkerson 
V.  Burr,  10  Ga,  117.  The  purchaser  of  the  interest  of  the  vendor, 
whether  at  private  or  public  sale,  is  entitled  to  call  for  the  balance 
of  the  purchase-money  as  the  representative  of  the  vendor,  and  the 
purchaser  of  the  interest  of  the  vendee  is  entitled  to  call  for  a  con- 
veyance as  the  representative  of  the  vendee,  upon  paying  the  bal- 
ance due  upon  the  purchase-money.  In  detennining  what  inter- 
est in  the  land  the  purchaser  under  such  circumstances  would 
obtain,  it  is  therefore  necessary  to  decide  in  each  case  what  was 
the  interest  in  the  land,  at  the  time  of  the  sale,  of  the  person  from 
whom  such  purchaser  bought.  If  the  vendor  transfers  to  a  third  per- 
son, without  indorsement  or  guaranty,  the  unpaid  purchase-money 
noted  of  the  vendee,  the  vendor  from  that  moment  ceases  to  have 
any  interest  whatever  in  the  land,  and  a  purchaser  from  him  at  pri- 
vate sale,  or  a  purchaser  at  judicial  sale  under  an  execution  against 
him,  acquires  no  interest  whatever  in  the  land.  Tompkins  v. 
Williams,  19  Oa.  570  (5) ;  McGregor  v.  Matthis,  32  Ga,  417 ;  Neal 
V.  Murphey,  60  Ga.  388.  If  the  vendor  transfers  the  purchase- 
money  notes  and  becomes  bound  for  the  payment  of  the  same, 
either  by  indorsement  or  guaranty,  and  is  thus  liable  to  the  assignee 
of  the  notes  in  the  event  the  vendee  fails  to  pay  the  same,  he  has 
such  an  interest  in  the  land  as  will  authorize  him  to  resort  to  the 
same  for  reimbursement,  in  the  event  he  is  held  liable  on  his  con- 
tract of  indorsement  or  guaranty,  as  the  case  may  be.  Is  this  con- 
tingent interest  in  the  land, however,  the  subject-matter  of  a  sale  by 
the  vendor  at  private  sale,  or  can  such  an  interest  be  seized  on  execu- 
tion against  the  vendor?  In  Zeitch  v.  May,  98  Ga.  714,  it  is  set- 
tled that  such  an  interest  can  not  be  seized  on  execution ;  Mr.  Chief 
Justice  Simmons  in  the  opinion  (page  717)  saying,  "  It  is  clear 
that  such  an  interest  as  this  is  too  vague,  uncertain,  and  contingent 
to  be  the  subject-matter  of  levy  and  sale."  The  case  just  cited  was 
followed  in  Ramspeck  v.  Healey,  102  Ga.  583.  If  such  an  inter- 
est could  not  be  the  subject-matter  of  a  judicial  sale,  it  would  seem 
that  for  like  reasons  it  could  not  be  the  subject-matter  of  a  private 
sale  between  the  parties.  But  let  it  be  conceded  that  this  vague 
and  contingent  interest  in  the  land  might  be  the  subject-matter  of 
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a  private  sale,  the  purchaser  at  such  a  sale  would  acquire  only  this 
contingent  interest,  and  if  thevendeepaid  the  purchase-money  notes 
to  the  lawful  holder  of  the  same,  and  no  liability  ever  attached  to 
the  vendor  on  account  of  his  indorsement  or  guaranty,  then  the 
purchaser  from  him  would  never  acquire  any  interest  in  the  land. 
In  any  event  the  transfer  of  this  vague  and  contingent  interest 
would  not  have  the  effect  to  vest  in  the  purchaser  the  right  to  col- 
lect the  unpaid  purchase-money  notes  remaining  unpaid  at  the  date 
of  the  transfer.  The  decisions  above  cited  established  the  doctrine 
that  where  the  vendor  has  transferred  the  l^al  title  to  the  purchase- 
money  obligations,  he  has  no  further  interest  in  the  land  which, 
can  be  the  subject-matter  of  a  sale,  whether  the  notes  were  trans- 
ferred without  recourse  or  transferred  with  a  guaranty  of  payment. 
What  would  be  the  effect  if  the  purchase-money  notes  were  trans- 
ferred by  the  vendor  but  in  such  a  way  that  the  transfer  would  be 
good  only  in  equity,  the  legal  title  to  the  notes  remaining  in  the 
vendor,  that  is,  where  the  notes  were  payable  to  the  order  of  the 
vendor  and  were  merely  delivered  to  the  transferee  without  indorse- 
ment or  written  assignment?  This  question  is  answered  by  the 
ruling  made  in  the  C8ise  of  Smith  v.  Jennings,  74  Ga.  551.  In  that 
case  Jennings  sold  a  tract  of  land  to  Reynolds,  taking  his  note  for  the 
purchase-money,  payable  to  order,  and  deposited  this  note,  without 
indorsement  or  written  assignment,  with  a  bank  as  collateral  security 
for  a  debt  due  by  him  to  the  bank.  Subsequently  to  this  a  judgment 
was  obtained  against  Jennings,  and  an  execution  issued  thereon 
was  levied  upon  the  land.  It  was  held  that  the  land  was  not  sub- 
ject to  the  execution ;  Mr.  Chief  Justice  Jackson  in  the  opinion 
saying,  '*  Although  this  note,  in  the  case  at  bar,  was  negotiable  only 
by  endorsement,  so  as  to  pass  the  legal  title,  yet  the  equitable  in- 
terest or  title  therein  was  in  the  bank,  and  it  could  hold  it  against 
Jefferson  Jennings  until  the  debt  was  paid ;  moreover,  it  could  col- 
lect it  out  of  the  maker  by  suing  in  the  payee's  name  for  its  use,*' 
Taking  together  all  of  the  decisions  cited  above,  the  rule  of  force 
in  this  State  as  deducible  therefrom  seems  to  be,  that  whenever  the 
vendor  of  land,  who  has  sold  the  same  and  given  a  bond  for  titles, 
transfers  the  evidence  of  debt  held  by  him  for  the  purchase-money, 
whether  such  transfer  has  the  effect  to  vest  the  legal  title  to  the 
paper  in  the  transferee,  or  merely  to  vest  the  equitable  interest 
therein,  the  legal  title  remaining  in  the  vendor,  he  has,  after  the 
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date  of  the  transfer  no  interest  in  the  land  which  could  be  the  sub- 
ject-matter of  levy  and  sale  at  the  instance  of  a  creditor  whose 
judgment  was  obtained  after  the  date  of  the  transfer,  and  thereafter 
a  purchaser  at  private  sale  from  the  vendor  would  not  acquirfe  any 
right  to  collect  any  portion  of  the  purchase-money  remaining  "un- 
paid at  the  date  of  the  sale.  Of  course,  the  proposition  just  stated 
is  subject  to  the  general  rule  which  protects  an  innocent  purchaser 
from  the  holder  of  the  legal  title  against  a  secret  equity  of  which 
the  purchaser  had  no  notice.  One  who  buys  from  the  holder  of 
the  legal  title  acquires  a  good  title  to  the  property,  notwithstand- 
ing there  may  be  an  equity  outstanding  in  some  other  person,  pro- 
vided the  purchaser  has  no  notice  of  this  equity  at  the  time  he  buys 
the  property  and  pays  Ms  money.  This  rule  applies  to  judicial  sales, 
as  well  as  to  private  sales.  Johnson  v.  EquitaUe  Securities  Co,,  1 14 
Ga,  604v  "  Possession  of  land  is  notice  of  whatever  right  or  title 
the  occupant  has."  Civil  Code,  §  3931.  See  also  Burr  v.  Toomer, 
103  Ga.  159.  If  the  vendee,  under  a  bond  for  titles  is  in  possession 
of  the  land,  his  possession  is  notice  to  the  world  of  the  exact  inter- 
est that  he  has  in  the  property.  One  who  buys  from  the  vendor 
when  such  a  vendee  is  thus  in  possession  is  charged  with  notice  of 
every  fact  which  due  inquiry  would  bring  to  his  knowledge.  Such 
a  purchaser,  in  contemplation  of  law,  not  only  knows  that  the  per- 
son in  possession  is  a  vendee  under  a  bond  for  titles,  but  he  also 
knows,  if  such  be  the  fact,  that  the  purchase-money  notes  have  been 
transferred,  and  that  they  are  payable  no  longer  to  the  vendor  but 
are  payable  to  whomsoever  the  vendee  is  legally  or  equitably  bound 
to  pay  them. 

There  are  some  rulings  by  this  court  which  are  apparently  in 
conflict  with  the  principles  ruled  in  the  cases  cited  above  and 
which  are  followed  in  this  case ;  but  upon  an  examination  of  those 
cases  it  will  appear  that  the  conflict  is  not  real  but  only  apparent. 
For  instance,  in  the  case  of  Ware  v.  Jackson,  19  Ga.  452,  the  rule 
laid  down  is  that  a  judgment  is  a  lien  on  all  of  the  property  of  the 
defendant  in  execution  from  its  date,  and  that  if  there  is  a  good 
subsisting  legal  title  in  the  defendant  at  the  time  the  judgment  is 
rendered,  the  property  is  bound.  In  that  case  Baker  sold  land  to 
Iverson  in  1845,  and  gave  a  bond  for  titles.  In  1846  Ware  recov- 
ered judgment  against  Baker.  In  1848  Iverson  paid  the  purchase- 
money  and  received  a  deed  from  Baker,  and  sold  to  Jackson.     It 
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was  held  by  the  majority  of  the  court,  Judge  Benuing  dissenting, 
that  the  property  was  subject  to  the  judgment.  It  is  apparent 
from  the  opinions  written  by  the  three  Judges,  that  all  were  agreed 
that  if  Baker  had  transferred  the  purchase-money  notes,  the  ques- 
tion presented  would  have  been  entirely  a  diflferent  one.  In  Cor- 
bally  V.  Hughes,  59  Ga,  493,  the  ruling  made  in  Ware  v.  Jack- 
son was  followed  in  a  decision  concurred  in  by  three  Judges ;  it 
being  there  held  that  where  the  land  was  levied  upon  under  a 
judgment  against  the  vendor,  obtained  after  the  date  of  the  bond 
for  titles,  but  before  the  purchase-money  notes  were  due,  and  the 
vendor  had  failed,  after  notice,  to  protect  the  land  from  levy  for 
the  benefit  of  the  vendee,  and  the  latter  was  compelled  to  buy 
in  order  to  protect  his  possession,  he  was  entitled  to  have  deducted 
from  the  amount  of  the  purchase-money  notes  such  a  sum  as  was 
necessarily  expended  by  him  to  make  good  his  possession.  The 
ruling  made  in  this  case  was  followed  in  English  v.  English^  69 
Qa,  643.  Whether,  after  the  purchase-money  notes  had  be^i 
transferred,  the  vendor  would  have  had  such  an  interest  as  was 
subject  to  levy  and  sale,  and  what  would  have  been  the  effect  of  a 
sale  under  such  circumstances,  were  questions  not  at  all  involved 
in  that  case.  In  Hardee  v.  McMichael,  68  Oa.  678,  the  ruling  of 
the  majority  in  Ware  v.  Jackson  was  again  followed ;  but  the  de- 
cision in  that  case  was  so  construed  as  to  make  the  same  thor- 
oughly consonant  with  the  ruling  in  Wilkerson  v.  Burr,  supra ;  Mr. 
Justice  Speer  in  the  opinion  saying, "  We  do  not  wish  to  be  under- 
stood as  determining  that  the  whole  of  this  land  (were  this  the 
only  defence)  would  be  subject  to  this  fi.  fa.  The  purchaser,  imder 
a  judgment  against  a  vendor,  like  a  purchaser  from  him  by  volun- 
tary conveyance,  succeeds  only  to  the  interest  which  the  debtor 
had  power  to  control  or  part  with.  He  would  only  succeed  to  the 
right  to  call  for  the  purchase-money  due  (as  the  representative  of 
the  vendor)  at  the  time  the  lien  attached.  The  amount  of  the  pur- 
chase-money due  to  the  defendant,  Brown,  at  the  date  of  the  judg- 
ment, would  be  the  extent  of  the  interest  in  the  land  the  purchaser 
would  hold  under  such  a  sale."  See  also,  in  this  connection.  Akin 
V.  Freeman,  49  Ga,  51,  60;  Rawson  v.  Coffin,  55  Ga,  348;  Bdl  v. 
McDuffis,  71  Ga.  264.  In  Parrott  v.  Baker,  82  Ga.  364,  368,  the 
cases  of  Ware  v.  Jackson  and  Corhally  v.  Hughes  were  cited  approv- 
ingly by  Mr.  Chief  Justice  Bleckley,  who  said,  "The  rule  is,  that  the 
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Ken  of  a  judgment  against  the  holder  of  the  legal  title  binds  the 
property  to  the  extent  of  the  beneficial  interest  which  such  holder 
has  in  the  property."  As  stated  above,  the  conflict  between  the  rul- 
ings in  the  cases  last  cited  and  those  upon  which  the  ruling  in  the 
present  case  is  based  is  only  apparent. 

The  conclusion  of  the  whole  matter  is  this:  When  a  vendor  of 
land  gives  to  his  vendee  a  bond  for  titles,  and  retains  the  legal  title 
as  security  for  the  payment  of  the  purchase-money,  a  purchaser  from 
the  vendor  at  private  sale,  or  the  purchaser  at  a  sale  had  under  an 
execution  against  the  vendor  upon  a  judgment  i-endered  after  the 
date  of  the  bond  for  titles,  who  has  no  notice,  actual  or  constructive, 
of  the  existence  of  the  bond  for  titles,  acquires  a  title  to  the  prop- 
erty superior  to  that  of  the  holder  of  the  bond.  If,  however,  such  pur- 
chaser, either  at  private  sale  or  judicial  sale,  as  the  case  may  be,  has 
notice,  either  actual  or  constructive,  of  the  existence  of  the  contract 
of  sale  or  bond  for  titles,  he  acquires  only  whatever  interest  the  ven- 
dor actually  had  in  the  land  at  the  time  of  the  purchase ;  and  if  the 
vendor,  prior  to  the  date  of  the  private  sale,  or  prior  to  the  date  of 
the  judgment  upon  which  the  judicial  sale  was  founded,  has  trans- 
ferred all  of  the  unpaid  purchase-money  notes,  then  the  purchaser 
would  acquire  no  interest  whatever  in  the  property ;  and  this  is  true 
notwithstanding  the  legal  title  to  the  land  was  at  the  date  of  the  sale 
in  the  vendor  and  the  legal  title  to  the  purchase-money  notes  was 
also  in  him  at  that  date,  and  it  is  immaterial  whether  the  notes 
were  transferred  without  recourse,  or  with  a  guaranty  of  payment. 
By  an  application  of  the  principles  above  laid  down  to  the  facts  of 
the  present  case,  it  is  manifest  that  the  judgment  under  review  is 
correct.  Jvdgment  affirmed.     All  the  Justices  concurring. 


Merchants  National  Bank  of  Rome  et  al.  v,  Fouche  &  Fouche. 

Simmons,  C.  J.  The  first  grant  of  a  new  trial  will  not  be  distarbed  by  this  court 
unless  the  verdict  was  demanded  by  the  law  and  the  evidence.  This  rule  ap- 
plies notwithstanding  the  fact  that  the  judge  hadpreviously  granted  a  nonsuit 
and  that  ruling  had  been  reversed  by  this  court  and  the  case  reinstated. 

Judgment  affirmed.    All  the  JuMicea  concurring. 

Argued  January  11,  —  Decided  February  6, 1902. 

Equitable  petition.    Before  Judge  Henry.    Floyd  superior  court 
April  9,  1901. 
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Nat.  HanrUy  Dean  &  Dean,  and  Neel  &  Neel,  for  plaintiflFs  in 
error.  FotcchS  &  FoucM,  W,  S.  McHenry,  C,  A.  Thomwell,  R.  A, 
Denny,  Bowell  cfe  Howell,  and  A,  C,  King,  contra. 


nr-w2|  TUCKER  V.  MURPHEY. 

6124  9481 

1.  When  a  partnership  is  dissolved  by  the  purchase  by  one  partner  of  the  inter- 
est of  another,  and  the  contract  of  dissolution  provides  that  the  purchasing 
partner  shall  pay  the  debts  of  the  firm,  the  outgoing  partner  is  entitled  to 
bring  suit  against  the  purchasing  partner  as  soon  as  he  fails  to  pay  any  of  the 
matured  debts  of  the  firm. 

2.  In  a  case  of  the  character  above  referred  to,  the  outgoing  partner  is  not  en- 
titled to  an  injunction  to  restrain  the  purchasing  partner  from  selling  or  in- 
cumbering his  property,  even  though  he  may  be  about  to  move,  or  may  be 
causing  his  property  to  be  removed,  beyond  the  limits  of  the  State,  or  is 
fraudulently  disposing  of  the  same  for  the  purpose  of  defeating  the  payment 
of  the  debts  of  the  firm.  The  remedy  in  such  a  case  is  either  by  attachmeot 
or  writ  of  ne  exeat,  according  to  the  circumstances  of  the  case. 

Argued  Jauoary  22,— Dedded  February  6,  1902. 

Petition  for  injunction.  Before  Judge  Reagan.  Fayette  supe- 
rior court.     October  28, 1901. 

W,  B,  Hollingsworth  and  Hibgh  M.  Dorsey,  for  plaintiff  in  error. 
J,  W.  Wise  and  J.  F,  Oolightly,  contra. 

Cobb,  J.  This  was  application  for  injunction,  filed  by  Murphey 
against  Tucker,  and  the  all^ations  of  the  petition  were  in  sub- 
stance as  follows :  The  parties  had  been  engaged  in  the  mercantile 
business  as  partners  under  the  firm  name  of  J.  K  Tucker  &  Com- 
pany. The  firm  was  dissolved  by  the  plaintiff  selling  his  interest 
to  the  defendant,  who  took  charge  of  the  business  and  agreed  to 
pay  all  of  the  debts  of  the  firm  and  to  relieve  the  plaintiff  from  lia- 
bility on  such  debts.  Tlie  defendant  has  failed  to  pay  the  debts  of 
the  firm,  and  there  are  two  suits  pending  on  debts  due  by  the  firm. 
The  defendant  is  selling  or  attempting  to  sell  all  of  his  property 
and  preparing  to  move  beyond  the  limits  of  the  State;  and  upon 
information  and  belief  it  is  charged  that  he  has  sold  out  his  interest 
in  the  mercantile  business,  and  the  same  has  not  been  paid  for,  and 
unless  restrained  he  will  dispose  of  all  of  his  property  and  leave  the 
State.  Plaintiff  will  be  responsible  for  such  portions  of  the  debts 
of  the  firm  as  remain  then  unpaid.     The  prayers  of  the  petition 
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were,  that  the  defendant  be  enjoined  from  selling  his  property  or 
incumbering  the  same,  that  a  receiver  be  appointed,  for  general  re- 
lief, and  for  process.  At  the  hearing  the  defendant  showed,  as  cause 
for  not  granting  the  relief  prayed  for,  a  demurrer  which  had  been 
filed  to  the  petition,  setting  up  that  there  was  no  equity  in  the  peti- 
tion, and  that  the  plaintiflf  had  adequate  and  complete  remedies  at 
law  by  attachment  and  other  processes.  The  judge  granted  the 
injunction  prayed  for,  but  provided  that  the  same  might  be  dis- 
solved by  the  defendant  upon  Ms  entering  into  a  bond  with  good 
security  in  a  given  amount  to  indemnify  the  plaintifif  against  loss 
on  account  of  the  debts  referred  to  in  the  petition.  To  this  judg- 
ment the  defendant  excepted. 

There  was  no  equity  in  the  petition  which  authorized  the  grant- 
ing of  an  injunction.  If  the  defendant  was  actually  removing,  or 
about  to  remove,  beyond  the  limits  of  the  county,  or  was  causing 
his  property  to  be  removed  beyond  the  limits  of  the  State,  an  at- 
tachment might  issue  against  him  at  the  instance  of  the  plainti£f 
for  whatever  sum  was  necessary  to  discharge  the  debts  of  the  firm 
which  the  defendant  had  failed  to  pay,  as  he  had  contracted  to  do. 
Civil  Code,  §4510.  The  contract  entered  into  between  the  plain- 
tiff and  the  defendant  at  the  time  the  firm  dissolved  was  one  by 
which  the  defendant  obligated  himself  to  pay  the  debts  of  the  firm, 
and  in  such  a  case  there  is  a  breach  of  the  contract  whenever  the 
partner  agreeing  to  pay  the  debts  fails  to  do  so,  and  the  outgoing 
partner  can  maintain  a  suit  without  having  paid  anything  himself. 
The  rule  is  otherwise  when  the  contract  is  simply  one  of  indem- 
nity, or  to  hold  the  partner  harmless ;  in  which  case  no  right  of 
action  arises  in  favor  of  the  outgoing  partner  until  he  has  either 
paid  voluntarily  or  been  compelled  to  pay  debts  against  the  pay- 
ment of  which  he  had  been  indemnified.  1  Bates,  Part.  §  239  ;  2 
Id.  §  636.  See,  in  this  connection,  Harvey  v.  Daniel^  36  Oa,  562. 
According  to  the  allegations  of  the  petition,  the  defendant  assumed 
all  of  the  obligations  of  the  firm  and  agreed  to  pay  its  debts.  Such 
being  the  case,  the  moment  he  failed  to  pay  any  of  the  debts  when 
they  became  due  and  payable  tlie  plaintiff  had  a  right  of  action 
against  him  on  the  contract,  and  could  bring  suit  to  recover,  as  dam- 
ages for  the  breach  of  the  contract,  whatever  sum  was  necessary  to 
protect  him  from  liability  on  account  of  the  debts  which  the  defend- 
ant had  failed  to  pay.     This  being  true,  under  the  allegations  of 
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the  petition^  if  the  defendant  was  in  a  position  where  an  attach- 
ment could  be  sued  out  against  him,  the  plaintiff  was  in  a  position 
where  he  could  cause  the  same  to  be  issued.  The  allegations  of  the 
petition  show  that  there  are  two  suits  pending  upon  debts  due  by 
the  firm,  which  it  is  alleged  the  defendant  agreed  to  pay ;  and  un- 
der the  principle  above  referred  to,  if  the  defendant  was  liable  to 
attachment,  the  plaintiff  could  bring  his  action  for  whatever  sum 
was  necessary  to  pay  these  debts.  The  petition  does  not  refer  spe- 
cifically to  any  other  debts  except  the  two  above  mentioned.  There 
is  a  general  averment  that  the  plaintiff  believes  there  are  other 
debts  unpaid,  but  this  averment  is  too  vague  and  indefinite  to  be 
considered.  In  any  view,  the  plaintiff  was  not  entitled  to  an  in- 
junction against  the  defendant  to  prevent  him  from  alienating  or 
incumbering  his  property,  even  if  he  was  about  to  remove,  or  was 
causing  his  property  to  be  removed,  beyond  the  limits  of  the  State ; 
for  the  reason  that  in  such  a  case  he  had  an  adequate  remedy  at 
law  by  causing  the  property  of  the  defendant  to  be  attached. 

But  even  if  the  contract  of  dissolution  was  such  as  not  to  au- 
thorize an  immediate  suit,  either  by  attachment  or  otherwise  against 
the  defendant,  if  he  was  seeking  to  remove  beyond  the  Umits  of 
the  State,  the  remedy  of  the  plaintiff  was  not  an  application  for  in- 
junction, but  for  a  writ  of  ne  exeat,  which  the  code  declares  will 
issue  to  restrain  a  person  from  leaving  the  jurisdiction  of  the  State> 
in  favor  of  a  partner  against  his  copartner  equally  or  partly  respon- 
sible with  him  for  any  duty  to  be  performed,  or  at  the  instance  of 
any  person  legally  or  equitably  interested  in  property  about  to  be 
removed,  where  no  adequate  remedy  is  afforded  at  law,  provided 
the  applicant  for  the  writ  will  show  that  he  has  no  adequate  remedy 
at  law,and  that  the  defendant  is  either  removing  or  about  to  remove, 
beyond  the  Umits  of  the  Stcite,  himself  or  his  property,  or  the  spe- 
cific property  to  which  the  applicant  claims  title  or  in  which  he  claims 
an  interest.  Civil  Code,  §§  4886-7.  See  also,  in  this  connection, 
Beedy.  Barber,  110  Oa,  524.  In  cases  where  the  writ  of  ne  exeat 
is  appUcable  as  a  remedy,  the  party  entitled  to  the  issuance  of  such 
writ  is  not  entitled  to  an  injunction.  Blcyer  v.  Blum,  70  Ga.  558 
(1),  562.  See  also  Old  Hickory  Co.  v.  Bleyer,  74  Ga.  201  (lA),  209. 
If  the  defendant  is  about  to  remove  himself  beyond  the  limits  of 
the  county,  his  property  is  subject  to  attachment  at  the  instance 
of  the  plaintiff.     If  he  is  about  to  remove  his  property  beyond  the 
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limits  of  the  State,  his  property  is  also  subject  to  attachment  at  the 
instance  of  the  plaintiff.  If  he  is  about  to  remove  himself  beyond 
the  limits  of  the  State,  and  is  carrying  either  hi3  own  property  or 
property  in  which  the  plaintiff  is  legally  or  equitably  interested,  he 
may  be  restrained  by  the  writ  of  ne  exeat ;  and  if  he  is  about  to 
remove  beyond  the  limits  of  the  State,  leaving  undischarged  any 
duty  which  he  owes  to  another  jointly  with  the  plaintiff  as  his 
former  partner,  he  may  also  be  restrained  by  the  writ  of  ne  exeat. 
If  he  13  not  attempting  to  move  beyond  the  limits  of  the  coimty, 
or  to  remove  himself  or  his  property  beyond  the  limits  of  the  State, 
but  is  simply  selling  and  disposing  of  his  property  in  due  course  of 
business,  or  otherwise,  the  plaintiff  is  no  more  entitled  to  an  injunc- 
tion against  him  than  any  creditor  would  be  entitled  to  enjoin  Ms 
debtor  from  disposing  of  his  property  simply  because  he  is  appre- 
hensive that  the  debtor  may  place  himself  in  a  position  where  the 
creditor  will  eventually  lose  his  debt.  Of  course,  if  the  defendant 
is  fraudulently  disposing  of  his  property,  or  is  threatening  or  pre- 
paring to  do  so,  for  the  purpose  of  avoiding  the  payment  of  his 
debts,  those  due  to  the  plaintiff  growing  out  of  the  contract  entered 
into  when  the  firin  was  dissolved  being  among  the  number,  the  plain- 
tiff has  a  remedy  by  attachment  against  the  defendant's  property. 
Civil  Code,  §  4543.  In  no  event  is  the  plaintiff,  under  the  allega- 
tions of  his  petition,  entitled  to  an  injunction  against  the  defendant 
to  restrain  him  from  alienating  or  incumbering  his  property,  and 
the  court  erred  in  granting  the  injunction. 

At  the  hearing  objection  was  made  by  the  defendant  to  the  at- 
torney representing  the  plaintiff  appearing  in  that  capacity,  for  the 
reason  that  the  attorney  had  represented  the  defendant  in  a  mat- 
ter relating  to  the  sale  of  the  stock  of  goods  in  which  he  had  ac- 
quired the  interest  of  the  plaintiff  when  the  firm  was  dissolved,  and 
that  facts  alleged  in  the  petition  came  to  the  knowledge  of  this  at- 
torney on  account  of  this  relationship  of  attorney  and  client  having 
existed  between  them.  Of  course,  nothing  is  better  settled  than 
that  an  attorney  who  acquires  knowledge  of  the  affairs  of  another 
pending  the  relationship  of  attorney  and  client  between  them  can 
not  use  such  knowledge  afterwards  to  the  detriment  of  his  former 
client.  An  attorney  who  has  been  on  one  side  of  litigation  will 
not  be  allowed  to  take  a  position  in  subsequent  cases  where  the 
knowledge  derived  from  his  former  client  might  be  used  to  the 
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prejudice  of  such  client.  See  Bumside  v.  Terry,  51  ffa.  186  (2) ; 
Bro^nv, Matthews J%  Ga.  1(3);  Conley\.Amold,9S  G^a. 823(1); 
Stoiie  V.  Minter,  111  Ga.  45  (1),  and  authorities  dted.  In  the 
present  case,  however,  the  judge  heard  evidence  as  to  whether  the 
attorney  for  the  plaintiff  was  disqualified  from  appearing  in  that  ca- 
pacity on  account  of  having  been  formerly  attorney  for  the  defend- 
ant, and  the  evidence  certainly  authorized,  even  if  it  did  not  de- 
mand, the  finding  of  the  judge  that  the  relationship  of  attorney 
and  client  between  the  plaintifiTs  attorney  and  the  defendant  had 
never  existed  as  claimed.  The  judgment  of  the  trial  judge  on  this 
question  will  not  be  disturbed. 

Judgment  reversed.     All  the  Justices  concurring. 


HOLT  V.  NAVASSA  GUANO  COMPANY. 

When  a  manufacturer  of  fertilizers  had  complied  with  the  provisions  of  Politi- 
cal Code,  §  1563,  by  attaching  to  each  bag  or  package  thereof  the  tag  fur- 
nished by  the  commissioner  of  agriculture,  the  fact  that  a  portion  of  the  tags 
80  attached  had  become  detached  from  the  bags  or  packages  while  in  transit 
,  to  the  place  of  consignment  would  not  render  a  sale  of  the  fertilizer  illegal, 
when  it  distinctly  appeared  that  the  detaching  of  such*  tags  was  not  in  any 
way  due  to  the  fault  of  the  manufacturer  or  his  agents. 

.  Argued  January  2,  —  Decided  February  6, 1902. 

Complaint.  Before  Judge  littlejohn.  Sumter  superior  court. 
December  1,  1900. 

E.  C.  Speer  and  W.  A.Bodson,  for  plaintiff  in  error. 
J,  A.  Hixon  and  E,  A,  Hawkins,  contra. 

Cobb,  J.  The  Navassa  Guano  Company  sued  Holt  upon  two 
promissory  notes.  To  this  action  the  defendant  pleaded  that  the 
consideration  of  the  notes  was  commercial  fertilizers,  that  a  portion 
of  the  same  was  not  tagged  as  required  by  the  law  of  this  State, 
and  that  for  this  reason  the  contracts  evidenced  by  the  notes  were 
void.  At  the  trial  the  court  directed  a  verdict  in  favor  of  the 
plaintiff,  and  to  this  ruling  the  defendant  excepted. 

Under  the  view  we  have  taken  of  this  case,  it  is  unnecessary  to 
determine  certain  questions  which  were  claimed  to  have  been  pre- 
sented in  the  record  and  which  were  argued  before  this  court. 
These  questions  are,  whether  the  contract  between  the  parties  was 
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a  North  Carolina  contract  or  a  Georgia  contract ;  whether  under  the 
terms  of  the  contract  the  defendant  was  a  purchaser  of  the  guano 
or  merely  an  agent  to  sell  for  the  plaintiff ;  and  whether  the  failure 
by  a  manufacturer  in  another  State  to  place  upon  the  sacks  of  com- 
mercial fertilizer  sold  to  a  person  in  this  State  the  tags  required  to 
be  furnished  to  such  manufacturer  by  the  commissioner  of  agri- 
culture would  have  the  effect  to  render  void  a  contract  for  the  sale 
of  the  fertilizer.     It  may  be  conceded  that  all  of  these  questions 
should  be  solved  in  accordance  with  the  defendant's  contention,  and 
still  the  verdict  against  him  was  demanded  by  the  evidence.     At 
the  date  that  the  contract  involved  in  the  present  case  was  entered 
into,  the  law  required  that  manufacturers  of  commercial  fertilizers, 
who  desired  to  sell  the  same  in  this  State,  should  register  with  the 
commissioner  of  agriculture ;  the  law  providing  in  detail  the  infor- 
mation to  be  given  to  the  commissioner  by  the  manufacturer  when 
he  registered.     Political  Code,  §  1551.     And  it  was  declared  to  be 
unlawful  for  any  person  to  sell  any  fertilizer  in  this  State  without 
first  roistering  the  same  as  required  by  law.      Political  Code, 
§  1564.     One  desiring  to  sell  fertilizers  in  this  State  was  required 
to  forward  to  the  commissioner  a  written  request  for  tags,  what 
this  request  was  to  contain  being  fully  set  forth  in  the  statute ;  and 
with  such  request  there  was  to  be  transmitted  the  sum  of  ten  cents 
per  ton  as  an  inspection  fee.     It  was  then  the  duty  of  the  commis- 
sioner of  agriculture  to  issue  tags  to  the  person  so  applying,  and  it 
was  the  duty  of  such  person  to  attach  one  of  these  tags  to  each 
bag,  barrel,  or  package  of  the  fertilizer,  which  when  so  attached 
became  prima  facie  evidence  that  the  seller  had  comphed  with  the 
requirements  of  the  law.     The  uncontradicted  evidence  in  the  case 
showed  that  the  guano  was  shipped  from  North  Carolina,  and  that 
the  plaintiff  had  complied  with  the  requirements  of  the  law  in  ref- 
erence to  registering,  etc.    There  was  also  evidence,  which  was  not 
disputed,  to  the  effect  that  all  of  the  sacks  shipped  to  the  defend- 
ant "were  branded  and  tagged  and  came  up  fully  to  the  require- 
ments of  the  law  of  the  State  of  Georgia."     The  foregoing  was  tes- 
tified to  by  the  superintendents  of  the  different  factories  in  North 
Carolina.     There  was  evidence  that  when  the  guano  reached  the 
points  of  destination  in  this  State  some  of  the  sacks  had  no  tags 
thereon.     The  duty  placed  upon  the  manufacturer  of  fertilizers  who 
expects  to  sell  the  same  in  this  State  is  that  of  attaching  to  each 
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bag  or  package  the  tag  furnished  him  for  that  purpose  by  the  com- 
missioner of  agriculture.  If  this  is  done,  the  fact  that  the  tags  may 
become  detached  while  the  guano  is  in  transit  to  the  place  of  ship- 
ment would  not,  provided  they  become  detached  through  no  fault 
of  the  manufacturer  or  his  agents,  have  the  effect  of  rendering  the 
contract  of  sale  illegal,  even  if  there  was  in  existence,  at  the  date 
the  contract  involved  in  the  present  case  was  entered  into,  any  law 
rendering  illegal  contracts  for  the  sale  of  commercial  fertilizers 
when  the  packages  containing  them  were  not  tagged.  The  pur- 
chaser of  such  fertilizer,  or  any  one  seeking  to  avoid  liability  on  ac- 
count of  the  failure  to  tag,  must  show  either  that  the  tag  was  not 
placed  thereon  in  the  first  instance  by  the  manufacturer,  or  that  it 
was  removed  from  the  sack  by  the  manufacturer  or  his  agents  or 
others  in  his  interest  for  the  purpose  of  defrauding  the  State  of  its 
revenue.  The  defendant  not  only  did  not  show  either  of  these  things, 
but  there  was  positive  uncontradicted  evidence  that  the  sacks  were 
properly  tagged  when  placed  on  board  the  cars  in  North  Carolina. 
The  law  of  force  at  the  time  that  the  contract  was  entered  into  re- 
quired that  every  bag  or  package  of  guano  should  be  tagged  in  a 
given  way,  and  in  this  particular  that  was  all  that  the  law  did  re- 
quire. The  defense  in  this  case  rested  solely  upon  the  groimd  that  a 
portion  of  the  sacks  which  were  shipped  by  the  plaintiff  to  the  de- 
fendant were  not  tagged  when  they  reached  their  destination  in 
Georgia ;  and  this  defense  can  not  avail  the  defendant,  when  it 
appeared  that  the  sacks  were  properly  tagged  in  North  Carolina 
before  being  shipped,  and  when  it  was  not  shown  that  the  manu- 
facturer was  instrumental  in  any  way  in  having  the  same  detached* 
Under  the  pleadings  and  the  evidence,  the  verdict  directed  was 
the  only  proper  one  which  could  have  been  rendered  in  the  case. 
Judgment  affirmed.     All  the  Justices  concurriTig. 


n^ WHITLEY  r.  HUDSON,  survivor,  et  al, 

'^  sSsj  1.  A  surviving  member  of  a  partnership  dissolved  by  death  is  not  the  "  personal 
representative  "  of  the  deceased  member,  and  consequently  the  defendant, 
in  an  action  brought  by  the  surviving  partner  as  such,  is  not  by  the  Civil 
Code,  §  5269,  par.  1,  rendered  incompetent  to  testify  as  to  a  transaction  be- 
tween such  defendant  and  the  deceased  partner. 
2.  Nor  does  paragraph  2  of  that  section  render  the  defendant  in  such  an  action 
incompetent  to  testify  conoeming^  such  a  transaction. 
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3.  If  a  party  defendant  to  an  action  upon  a  contract,  on  the  face  of  which  the 
fact  of  suretyship  does  not  appear,  by  his  answer  alleges  that  he  signed  the 
paper  as  a  surety,  and  is  by  an  erroneous  ruling  denied  the  right  to  estab- 
lish before  judgment  the  fact  thus  set  up,  he  is  entitled  to  a  new  trial ;  and 
granting  the  same  would  not,  in  legal  contemplation,  violate  that  portion  of 
section  2084  of  the  Civil  Code  which  declares  that  in  such  a  case  the  creditor 
is  not  to  be  ^^  delayed  in  his  remedy  by  such  collateral  issue  between  the 
principal  and  his  surety/^  The  delay  here  referred  to  is  that  which  would 
arise  from  the  fault  or  negligence  of  the  alleged  surety. 

Argued  January  4,—  Decided  February  6, 1902. 

Complaint.  Before  Judge  littlejohn.  Sumter  superior  court. 
July  23,  1901. 

Allen  Fort  &  Son  and  C,  R.  Winchester,  for  plaintiflf  in  error. 
Shipp  &  Sheppard  and  J,  H,  Lumpkin^  contra. 

Lumpkin,  P.  J.  An  action  upon  a  promissory  note  was  brought 
in  the  court  below  by  W.  B.  Hudson,  as  surviving  partner  of  L.  N. 
Hudson  &  Brother,  against  Mrs.  S.  E.  Clegg  and  C.  R.  Whitley.  The 
latter  signed  the  note  apparently  as  principal.  Mrs.  Qegg  filed  a 
plea  of  non  est  factum.  Whitley,  among  other  things,  set  up  that  he 
was  only  a  surety  upon  the  note  sued  on,  and  prayed  that  in  the  event 
of  a  recovery  by  the  plaintiff,  the  fact  of  suretyship  be  established 
by  the  judgment.  There  was  a  verdict  for  the  plaintiff  against 
both  defendants.  Each  made  a  separate  motion  for  a  new  trial, 
and  the  bill  of  exceptions  now  before  us  was  sued  out  by  Whitley, 
allying  error  in  the  overruling  of  his  motion.  An  examination  of 
the  record  discloses  that  many  interesting  l^al  questions  are  in- 
volved in  the  controversy  among  the  several  parties  to  the  present 
litigation.  We  shall,  however,  as  we  are  bound  to  do,  confine  our- 
selves strictly  to  the  points  actually  made  and  presented  in  Whit- 
ley's motion  for  a  new  trial  and  insisted  upon  in  the  briefs  filed  in 
his  behalf.  While  the  trial  was  in  progress,  his  counsel  offered  to 
prove  by  him  as  a  witness  that  he  signed  the  note  sued  on  at  the 
instance  of  the  deceased  L.  N.  Hudson ;  that  the  latter  refused  to 
make  the  loan  evidenced  by  the  note,  unless  Whitley  would  sign 
the  same  as  surety ;  and  that  Whitley's  true  relation  to  the  paper 
was  that  of  surety  only.  This  testimony  was  objected  to  by  coun- 
sel for  the  plaintiff,  and  ruled  out,  on  the  ground  that,  L.  N.  Hud- 
son being  dead,  Whitley  was  incompetent  to  testify  to  any  trans- 
action between  himself  and  the  deceased.  Unless  Whitley  was 
rendered  incompetent  by  some  provision  of  section  5269  of  the 
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Gvil  Code,  the  ruling  with  which  we  are  now  dealing  was  errone- 
ous. It  was  insisted  in  the  argument  here  that  Whitley  was  dis- 
qualified, under  paragraphs  1  and  2  of  this  section.  We  will  con- 
sider the  same  separately  in  their  application  to  the  case  before  us. 

1.  The  first  reads  as  follows:  "Where  any  suit  is  instituted  or 
defended  by  a  person  insane  at  time  of  trial,  or  by  an  indorsee, 
assignee,  transferee,  or  by  the  personal  representative  of  a  deceased 
person,  the  opposite  party  shall  not  be  admitted  to  testify  in  his 
own  favor  against  the  insane  or  deceased  person,  as  to  transactions 
or  communications  with  such  insane  or  deceased  person."  So  the 
question  really  is,  was  the  present  action  instituted  by  **  the  personal 
representative  "  of  the  deceased  L.  N.  Hudson  ?  We  are  quite  clear 
that  it  was  not.  The  case  of  a  widow  who  is  entitled  by  law  to 
take  possession  of  her  deceased  husband's  estate,  when  he  dies  with- 
out lineal  descendants  and  owing  no  debts,  or  when  the  husband 
dies  leaving  debts  and  she  pays  them,  is  not  at  all  analogous.  In 
such  a  case  this  court,  in  Johnson  v.  Champion,  88  Ga,  527,  held 
that  the  widow  should  be  "treated  as  the  personal  representative 
of  the  deceased."  This  ruling  was  followed  in  Killian  v.  Banks, 
103  Oa,  245.  These  decisions  were  based  upon  the  idea  that  the 
widow  was  entitled  to  administer  for  the  benefit  of  the  only  person 
concerned,  to  wit,  herself,  all  the  property  which  belonged  to  the 
estate  of  her  deceased  husband.  While  a  surviving  partner  has,  as 
such,  the  right  to  administer,  for  the  benefit  of  the  partnership  and 
its  creditors,  all  of  the  partnership  assets,  he  has  nothing  whatever 
to  do  with  the  administration  of  the  individual  estate  of  Ms  deceased 
partner,  and  can  not  therefore,  in  any  fair  sense,  be  regarded  aa 
the  personal  representative  of  that  estate.  We  therefore  hold  that 
nothing  contained  in  paragraph  1  of  the  code  section  quoted  above 
rendered  Whitley  incompetent  as  a  witness  to  prove  the  facts  to 
which  he  oflfered  to  testify. 

2.  Was  he  excluded  from  so  testifying  by  the  second  paragraph 
of  this  section?  It  is  in  the  following  words:  "Where  any  suit  is 
instituted  or  defended  by  partners,  persons  jointly  liable,  or  inter- 
ested, the  opposite  party  shall  not  be  admitted  to  testify  in  his  own 
favor  as  to  transactions  or  communications  solely  with  an  insane 
or  deceased  partner,  or  person  jointly  liable  or  interested."  The 
present  suit  was  not  instituted  by  "  partners."  Had  it  been  brought 
in  the  name  of  L.  N.  Hudson  &  Brother  as  a  firm,  it  would  have 
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been  subject  to  abatement  upon  a  plea  showing  that  L.  N.  Hudson 
had  died  before  the  filing  of  the  petition.  In  bringing  the  suit,  W. 
B.  Hudson  exercised  his  legal  right  to  bring  the  same  as  survivor. 
It  was  the  only  way  in  which  he  could  appear  as  a  plaintiflf  seek- 
ing the  recovery  of  a  debt  due  to  the  dissolved  partnership.  Since, 
then,  the  action  does  not  fall  within  the  terms  of  this  paragraph,  it 
contains  nothing  depriving  Whitley  of  the  right  to  testify  notwith- 
standing the  death  of  L.  K  Hudson.  It  is  perhaps  true  that  the 
spirit  of  both  these  paragraphs  would  exclude  Whitley  as  a  wit- 
ness. With  this,  however,  we  have  nothing  to  do.  It  is  the  set- 
tled policy  of  this  court  to  obey  the  legislative  mandate  embraced 
in  section  5270  of  the  Civil  Code,  that  "there  shall  be  no  other 
exceptions  allowed  under  the  foregoing  paragraphs,"  and  therefore 
in  construing  the  various  paragraphs  of  section  5269  we  must  take 
them  literally  and  not  endeavor  by  construction  to  give  them  mean- 
ings which  we  may  think  they  ought  to  have. 

3.  Section  2984  of  the  Qvil  Code  reads  as  follows :  « If  the  fact 
of  suretyship  does  not  appear  on  the  face  of  the  contract,  it  may  be 
proved  by  parol,  either  before  or  after  the  judgment  (the  creditor 
not  being  delayed  in  his  remedy  by  such  collateral  issue  between 
the  principal  and  his  surety),  if  before  judgment  the  surety  shall 
give  notice  to  the  principal  of  his  intention  to  make  such  proof." 
Counsel  for  Whitley  oflfered  to  prove  by  P.  C.  Clegg  (the  husband 
of  Mrs.  Clegg  and  her  agent  in  the  transaction  which  resulted  in 
the  giving  of  the  note  sued  on),  that  when  Whitley  signed  the  same 
it  was  understood  between  the  witness  and  Whitley  that  the  latter 
was  signing  merely  as  a  surety.  The  rejection  of  this  testimony, 
on  objection  thereto  by  Mrs.  Clegg,  is  assigned  as  error.  As  will 
have  been  seen  from  the  language  of  the  code  section  last  quoted, 
Whitley  had  a  statutory  right  to  prove  by  parol,  before  judgment, 
the  fact  of  his  suretyship.  How  was  he  to  exercise  this  right  in 
any  other  manner  than  that  employed  in  the  present  instance  ?  It 
is  true  that  under  this  section  the  creditor  is  not  to  be  delayed  by 
any  collateral  issue  "between  the  principal  and  his  surety;"  but 
allowing  the  introduction  of  the  testimony  oflfered  would  not  have 
delayed  the  plaintiflf  Hudson.  A  verdict  would  have  been  reached 
at  the  same  term,  even  had  the  testimony  of  Clegg  been  allowed. 
It  wUl  not  do  to  say  that  granting  a  new  trial  will  result  in  delay 
to  Hudson,  and  thus  violate  that  portion  of  the  statute  which  de- 
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clares  that  the  creditor  must  not  be  delayed ;  for  thus  holding  would 
be  to  deprive  Whitley  of  a  clear  legal  right  which  he  lost  on  ac- 
count of  an  erroneous  ruling  made  while  the  trial  was  in  progress. 
In  other  words,  as  he  had  a  statutory  right  to  prove  the  fact  of  his 
suretyship  before  the  plaintiff  obtained  judgment,  and  as  he  sought 
in  a  perfectly  proper  manner  to  exercise  this  right,  and  the  same 
was  denied  him,  he  is  entitled  to  a  new  triaL  Had  the  error  now 
under  consideration  been  the  only  one  committed  at  the  trial,  the 
inconvenience  resulting  therefrom  to  Hudson  would  be  a  necessary 
consequence  of  this  somewhat  singular  provision  of  our  law,  which 
allows  defendants  to  inject  into  an  action  brought  against  them  an 
intervention  in  which  the  plaintiff  has  no  concern. 

If,  at  the  time  Whitley  offered  to  make  this  proof,  allowing  it 
would,  for  any  reason,  have  delayed  Hudson  in  the  prosecution  of 
his  remedy,  the  rule  would  be  different.  A  defendant,  desiring  to 
have  the  fact  of  suretyship  established  by  the  judgment  to  be  ren- 
dered in  favor  of  a  plaintiff  against  himself  and  another,  can  not,  if 
in  laches  or  because  of  neglect  which  would  result  in  delay  to  the 
plaintiff,  avail  himself  of  the  statutory  right  now  under  discussion ; 
otherwise,  as  in  the  present  instance,  he  should  be  permitted  to  in- 
troduce any  relevant  evidence  tending  to  establish  the  right  in 
question.  The  case  of  Chamhlee  v.  Davie,%%  Ga,  205,  is  relied  on 
as  authority  for  the  proposition  that  as  granting  a  new  trial  to  one 
occupying  the  position  of  Whitley  in  the  present  case  would  nec- 
essarily result  in  delay  to  the  plaintiff,  it  should,  for  this  reason,  be 
refused.  In  that  case  complaint  was  made  of  a  charge  on  the 
ground  that  it  nowhere  gave  the  jury  any  opportunity  to  find  that 
George  L  Chamblee,  who  claimed  to  be  a  surety,  did  in  fact  sus- 
tain that  relation  to  the  paper  sued  on.  This  point  was  held  to  be 
not  well  taken,  because  the  judge,  in  his  instructions  to  the  jury 
as  to  the  form  of  their  verdict,  so  shaped  the  same  that  they  might 
have  found  that  George  L.  Chamblee  was  in  fact  a  surety,  if  they 
had  seen  proper  to  do  so.  Hence  it  was  ruled  that  "the  objection 
to  the  charge  of  the  court  as  to  the  form  of  the  verdict  is  not  sup- 
ported by  the  charge  as  set  out  in  the  motion  for  anew  trial"  This 
ruling,  as  will  be  readily  seen,  dealt  with  the  main  and  controlling 
point  in  the  case  with  regard  to  the  question  of  suretyship.  If  the 
third  headnote  in  the  case  cited  is  capable  of  the  construction 
placed  upon  it,  as  above  indicated,  by  the  counsel  for  the  defend- 
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ant  in  error,  it  would  seem  to  be  obiter.  It  is  quite  clear  that 
Chamblee  was  not  entitled  to  a  new  trial,  but  not  so  clear  that  he 
would  not  have  been  if  the  charge  of  the  court  of  which  he  com- 
plained had  really  had  the  vice  attributed  to  it.  The  decision  in  his 
case  was  manifestly  right,  but  if  Chamblee  had  made  it  appear  that 
in  the  trial  below  he  was  denied  a  substantial  right,  he  ought  not 
to  have  been  denied  another  hearing  merely  because  granting  it  to 
him  would  have  incidentally  delayed  Davie,  the  plaintiff.  If  the 
decision  in  Chamblee  v.  Davie  really  rules  to  the  contrary,  it  is  not, 
in  this  respect,  binding  or  authoritative,  and  will  not  be  followed. 
On  the  whole  we  think  Whitley  is  entitled  to  a  new  trial.  He 
filed  an  answer  which  the  law  permitted  him  to  file,  and  the  judge 
erroneously  refused  to  allow  him  to  establish  it  by  competent  tes- 
timony. Judgment  reversed.     All  the  Justices  concurring. 


JONES  et  aL,  administrators,  v.  CLIETT  et  al.  {ji  ^ 

1 114    6731 
An  administrator  with  the  will  annexed,  appointed  in  another  State  under  a  judg-     1136  875' 

ment  admitting  the  will  to  record  as  **  a  valid  will  of  personalty  only/'  and 
authorized  by  the  letters  of  administration  issued  to  him  to  administer  only 
**  the  goods,  chattels,  and  credits^*  of  the  testator,  has  no  authority  to  insti- 
tute, in  the  courts  of  this  State,  either  an  action  to  recover  land  and  mesne 
profits,  or  an  action  of  trespass  for  the  recovery  of  damages  to  real  property. 

Argued  January  6, —Decided  February  6,  1902. 

Equitable  petition.  Before  Judge  Spence.  Decatur  superior 
court.    February  20,  1901. 

Bower  &  Bower,  M.  £,  O'Neal,  and  A.  H,  Russell,  for  plaintiffs. 
Hawes  &  Hawes  and  Sig,  Nusshaum,  for  defendants. 

Cobb,  J.  Frank  C.  Jones  and  another,  as  administrators  of  the 
estate  of  Gazaway  B.  Lamar,  deceased,  brought  an  action  against 
Cliett  and  others,  to  recover  a  described  parcel  of  land,  with  mesne 
profits  and  damages  alleged  to  have  been  sustained  by  the  cutting 
and  removal  of  timber  from  the  land.  At  the  trial  the  court  granted 
a  nonsuit,  and  the  case  is  here  upon  a  bill  of  exceptions  filed  by 
the  plaintiffs,  assigning  error  upon  this  judgment  and  upon  the  re- 
fusal of  the  court  to  admit  certain  evidence.  Gazaway  B.  Lamar 
was  a  resident  of  the  State  of  New  York  at  the  date  of  his  death, 
and  the  plaintiffs  were  appointed,  in  the  surrogate's  court  of  New 
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York,  administrators  with  the  will  annexed  upon  his  estate.  The 
controlling  question  in  the  present  case  is  whether  theplaintiffs  as 
such  administrators  are  entitled  to  maintain  an  action  for  the  re- 
covery of  land  and  mesne  profits  and  for  damages  to  the  land.  It 
appears  from  the  record  that  the  will  of  Gazaway  B.  Lamar  was 
duly  proved  and  admitted  to  record,  in  the  surrogate's  court  of  the 
State  of  New  York,  as  a  will  of  personalty  only ;  it  distinctly  ap- 
pearing that  the  surrogate  "adjudged  said  will  to  be  a  valid  will  of 
personal  estate  only."  The  plaintiffs  were  granted  by  the  court 
letters  of  administration  with  the  will  annexed.  The  letters  recite 
that  there  is  granted  unto  the  administrators  named  "full  power  and 
authority,  by  these  presents,  to  administer  and  faithfully  to  dispose 
of  all  and  singular  the  said  goods,  chattels,  and  credits,  and  to  ask, 
demand,  recover,  and  receive  the  debts  which  unto  the  said  testa- 
tor whilst  living  and  at  the  time  of  death  did  belong;  and  to  pay 
the  debts  which  the  said  testator  did  owe,  as  far  as  such  goods, 
chattels,  and  credits  will  thereto  extend  and  the  law  require." 
When  the  letters  of  administration  were  offered  in  evidence,  objec- 
tion was  made  to  the  same  upon  the  ground  that  they  were  granted 
for  the  purpose  of  administering  personalty  only,  and  were  there- 
fore not  sufficient  to  authorize  the  plaintiffs  to  maintain  the  pres- 
ent suit.  This  objection  was  sustained  and  the  letters  rejected  as 
evidence ;  and  thereupon  the  court  granted  a  nonsuit.  As  the  plain- 
tiffs necessarily  relied  upon  their  letters  of  administration  as  au- 
thority for  bringing  the  suit,  of  course,  after  they  were  rejected  as 
evidence,  the  judgment  of  nonsuit  was  the  only  proper  termination 
to  the  case;  and  therefore  the  question  to  be  determined  is  whether 
the  court  erred,  for  the  reason  assigned,  in  rejecting  the  letters  of 
administration.  The  code  provides :  "  When  a  person  at  the  time 
of  his  death  is  domiciled  in  another  State,  and  administration  is 
there  r^ularly  granted  on  his  estate,  either  to  an  executor  or  ad- 
ministrator, such  executor  or  administrator,  if  there  be  none  ap- 
pointed in  this  State,  may  institute  his  suit  in  any  court  in  this 
State  to  enforce  any  right  of  action,  or  recover  any  property  be- 
longing to  the  deceased,  or  accruing  to  his  representative  as  such." 
Qvil  Code,  §3521. 

"WTiile  the  provisions  of  the  section  just  quoted  are  very  broad,  it 
certainly  can  not  be  properly  construed  to  mean  other  than  that  a 
foreign  executor  or  administrator  is  authorized  to  bring  in  the  courts 
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of  this  State  only  such  a  suit  as  he  would  be  authorized  to  bring 
in  the  courts  of  the  State  where  he  received  his  appointment.     It  i9 
not  the  intention  of  our  law  to  confer  upon  a  foreign  executor  or 
administrator  any  greater  power  in  reference  to  the  property  of  the 
estate  which  he  represents  than  is  conferred  by  th^  court  which 
issues  to  him  his  letters  testamentary  or  of  administration,  as  the 
case  may  be.    It  is  apparent  from  the  record  of  the  proceedings  in  the 
surrogate's  court  in  the  State  of  New  York,  in  relation  to  the  estate 
of  Gazaway  B.  Lamar,  that  no  authority  was  granted  to  the  plain- 
tiffs as  administrators  on  his  estate  to  administer  any  realty  belong- 
ing to  that  estate.     The  judgment  admitting  the  will  to  record  and 
the  letters  of  administration  are  carefully  guarded  at  every  point  so 
as  to  preclude  the  idea  that  the  administrators  would  have  anything 
to  do  with  the  realty  belonging  to  the  estate.     Under  the  terms  of 
the  letters  of  administration  the  plaintiffs  had  no  authority  to  insti- 
tute or  maintain  an  action  of  ejectment  in  the  courts  of  New  York ; 
and  for  this  reason  they  can  not,  under  our  code,  maintain  such  an  ac- 
tion in  this  State.    By  comity  our  law  would  allow  an  administrator 
or  executor  appointed  in  New  York  to  do  in  this  State,  in  relation  to 
the  estate  which  he  represents,  whatever  he  could  do  in  the  State  of 
New  York ;  but  it  is  not  to  be  presumed  that  the  General  Assembly 
intended  to  confer  upon  executors  or  administrators  appointed  in 
another  State  greater  authority  in  relation  to  the  estates  of  deceased 
persons  than  they  had  imder  the  laws  of  the  State  in  which  they 
received  their  appointments.     The  rights  and  liabilities  of  a  foreign 
administrator  or  executor  are  dependent  upon  the  law  of  the  State 
where  he  received  his  appointment.     See,  in  this  connection,  Hos- 
hins  V.  SheddoUy  70  Ga,  528,  532,  and  cases  cited.     There  was  no 
evidence  showing  that  under  the  law  of  New  York  the  plaintiffs, 
under  such  letters  of  administration  as  they  had,  could  have  main- 
tained an  action  of  ejectment  in  that  State. 

But  it  is  contended  in  the  brief  of  counsel  for  the  plaintiffs  in 
error,  that,  even  if  the  plaintiffs  were  not  entitled  to  maintain  an 
action  for  the  recovery  of  the  land,  they  could  prosecute  the  same 
for  the  purpose  of  recovering  mesne  profits  and  damages  alleged  to 
have  accrued  from  a  trespass  upon  the  land.  So  far  as  the  mesne 
profits  are  concerned,  a  sufficient  answer  to  this  contention  is  that 
under  the  law  of  this  State  no  separate  action  for  mesne  profits  can 
be  maintained ;  they  can  be  recovered  only  in  a  suit  brought  to  re- 
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cover  land  and  as  an  incident  thereto.  Civil  Code,  §  4998.  In 
order  to  maintain  a  suit  for  damages  to  land  it  is  essential  for  the 
plaintiff  to  show  either  that  he  is  in  actual  possession  of  the  land 
or  has  title  thereto.  Ault  v.  Meager,  112  Ga,  148 ;  Clower  v.  May- 
nard,  Id.  340.1  As  the  plaintiffs,  as  administrators,  have  no  title 
to  the  land,  and  were  not  in  actual  possession  when  the  alleged 
trespass  occurred,  either  in  their  individual  right  or  in  the  right  of 
the  estate  of  their  testator,  they  have  no  right  to  maintain  a  suit 
for  damages  on  account  of  the  trespass. 

Judgment  affirmed.      All  the  Justices  concurring. 


IM    ( 

tiao ' 


REID  V.  CALDWELL  et  al.,  trustees. 


1.  While,  under  the  ruling  made  in  the  case  of  Reid  v.  Caldwell,  110  Ga.  481, 
the  plaintiff  could  not,  owing  to  the  nature  of  bis  contract,  maintain  an  action 
to  recover  a  portion  of  the  stock  in  dispute,  he  was  entitled  to  sue  upon  the 
entire  contract  for  the  whole  amount  of  the  stock. 

2.  The  evidence  for  the  plaintiff  showing  that  his  title  depended  upon  conditions 
which  had  not  been  performed,  the  court  did  not  err  in  granting  a  nonsuit. 

3.  Harmless  error  will  not  work  a  reversal  of  the  judgment  of  the  trial  court. 

Argued  Jaututry  6,  —  Decided  Febrtutry  6,  1902. 

Trover.  Before  Judge  Spence.  Decatur  superior  court.  No- 
vember term,  1900. 

Hawes  &  Hawes,  for  plaintiff.  A.  T.  London,  Toumsend  <fe 
Westmoreland,  and  Bower  &  Boioer,  for  defendants. 

Lewis,  J.  This  was  an  action  of  trover  brought  by  Reid  against 
Caldwell  and  others,  as  trustees  repres^iting  the  stockholders  of 
the  Flint  Eiver  Lumber  Company,  to  recover  375  shares  of  the 
stock  of  that  company.  The  defendants  pleaded  res  adjudicata, 
and  also  pleaded  not  guilty.  At  the  conclusion  of  the  plaintiff's 
evidence  the  court,  upon  motion,  granted  a  nonsuit,  and  the  plain- 
tiff excepted. 

1.  A  case  between  these  parties,  based  upon  the  same  contract 
that  is  involved  in  the  present  suit,  has  been  before  this  court,  and 
was  decided  adversely  to  the  present  plaintiff  in  error.  See  Beid 
V.  Caldwell,  110  Ga.  481.  There  is  a  very  decided  difference, 
however,  between  the  case  in  the  110  Ga.  and  the  one  now  imder 
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consideration.  In  the  former,  the  plaintiflf  sought  to  recover  a  pro 
rata  proportion  of  the  stock  in  controversy.  The  court  held  that 
the  contract  upon  which  his  title  to  the  stock  depended  was  an  en- 
tire contract,  and  must  be  sued  on  as  such  in  order  to  entitle  the 
plaintiff  to  recover  any  of  the  stock.  The  present  action  is  brought 
to  recover  375  shares  of  stock,  the  full  amoimt  to  which  the  plain- 
tiflf would  be  entitled  upon  the  complete  performance  of  the  con- 
tract. The  case  in  the  110  Ga,  decided,  not  that  the  plaintiflf  was 
not  entitled  to  recover  upon  the  contract  at  all,  but  that  the  con- 
tract was  not  severable  and  hence  would  not  permit  of  a  recovery 
of  a  pro  rata  proportion  of  the  stock  in  dispute.  The  present  action 
is  brought  upon  the  entire  contract,  and  is  not  subject  to  the  de- 
murrers which  were  sustained  in  the  former  case.  It  follows  that 
the  plea  of  res  adjudicata  was  without  merit. 

2.  Whatever  claim  the  plaintiflf  has  to  the  stock  in  controversy 
is  based  upon  a  contract  entered  into  between  him  and  the  defend- 
ants, which  in  substance  provides  that  in  consideration  of  securing 
the  personal  services,  skill,  and  management  of  the  plaintiflf  in  the 
conduct  of  the  business  of  the  Flint  Eiver  Lumber  Company,  the 
defendants  will,  upon  the  payment  by  the  plaintiflf  of  $24,000  in 
specified  instalments,  convey  to  him  375  shares  of  stock  in  that  com- 
pany. From  the  plaintiflf 's  own  testimony  it  appeared  that  he  had 
paid  only  $7,500  upon  this  contract.  Clearly,  then,  he  could  not 
maintain  his  action  to  recover  the  stock  for  which  he  sued.  It  is 
unnecessary  to  consider  the  legal  efifect  of  the  sale  by  the  defendants 
of  the  stock,  because,  in  view  of  the  fact  that  no  title  had  vested 
in  the  plaintiflf,  such  a  sale  could  in  no  way  have  aflfected  his  rights. 
It  was  necessary  for  him  to  show  title  in  himself  in  order  to  main- 
tain his  suit.  See  Mitchell  v.  Ry.,  Ill  Ga,  763,  and  cases  cited. 
Having  failed  to  do  so,  the  judgment  of  nonsuit  which  was  rendered 
was  clearly  proper. 

3.  The  record  discloses  that  error  was  committed  by  the  court 
below  in  excluding  evidence ;  but  in  view  of  the  fact  that  this  evi- 
dence, even  if  admitted,  could  not  have  produced  any  diflferent  re- 
sult from  that  which  was  reached,  the  judgment  of  the  court  below 
will  not  on  that  account  be  disturbed. 

Jvdgment  affirmed.     All  the  Justices  concurring. 
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RoBEBTS  V,  Albany  and  Noethern  Railway  Company. 

Lewis,  J.  It  appeared  from  the  eyidence  of  the  plaintiff,  who  was  an  employee 
of  the  defendant  railway  company,  that  he  was  not  free  from  fault,  and  that 
his  negligence  directly  contributed  to  his  injury.  The  nonsuit  granted  l^ 
the  court  below  was  therefore  proper. 

Judgment  affirmed.     All  the  JwAicee  concurring. 

Argued  January  7,  ~  Decided  February  6, 1902. 

Action  for  damages.     Before  Judge  Spenca     Dougherty  supe- 
rior court.     April  4,  1901. 

Allen  Fort,  P.  Ellis,  and  A,  Doris,  for  plaintiflf. 

W,  F.  Clarke,  D,  H,  Fope  &  Son,  and  F.  A,  Hooper,  for  drfendant 
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1.  An  action  against  a  raiiroad  company  as  lessor  or  licensor  of  another  com- 
pany, for  permitting  such  company  to  inflict  injuries  upon  the  plaintiff,  can 
not  be  converted  by  amendment  into  an  action  against  the  same  defendant  as 
a  common  carrier  of  passengers,  for  inflicting  the  alleged  injuries  through  its 
own  servants  and  agents. 

2.  Where  the  material  allegations  of  a  petition  are  not  sustained  by  the  evidenoe 
for  the  plaintiff,  a  judgment  of  nonsuit  is  proper. 

Argued  Jannarx  7,  —  Decided  February  6, 1902. 

Action  for  damages.  Before  Judge  Spence.  Decatur  supmor 
court.     May  16, 1901. 

J.  H.  Merrill  and  C.  P.  ffansell,  for  plaintiff. 
2>.  IT.  Fope  and  M.  E.  ONeal,  for  defendant. 

Lewis,  J.  The  plaintiflf  sued  the  Savannah,  Florida  and  Westi' 
em  Railway  Company  for  damages  on  accoimt  of  personal  injuries 
alleged  to  have  been  sustained  by  him  while  traveling  as  a  passen- 
ger on  one  of  the  defendant's  trains.  The  petition  as  originally 
filed  alleged  that  the  defendant  was  a  corporation  "doing  business 
in  said  county  of  Decatur,  .  .  under  the  name,  control,  and 
management  of  a  certain  incorporated  company  known  as  the  Ala- 
bama Midland  Railway  Company,  which  last-named  railway  com- 
pany, its  agents,  servants,  and  employees,  was,  at  the  time  of  the 
damage  and  injuries  hereinafter  set  out  and  complained  of  were  in- 
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flicted,  and  now  is  using  and  exercising  the  franchise  of  the  said 
Savannah,  Florida  &  Western  Railway  Company  .  .  with  and 
by  the  permission  of  said  last-named  company."  Itvis  further  al- 
lied that  the  injuries  on  account  of  which  suit  was  brought  were 
inflicted  "while  petitioner  was  being  carried  as  a  passenger  upon  a 
passenger-coach  that  was  being  drawn  over  the  roful  and  track  of 
the  said  Savannah,  Florida  and  Western  Railway  Company  by  and 
undei*  the  direction,  use,  and  control  of  the  agents,  servants,  and 
employees  of  the  said  Alabama  Midland  Railway  Company,  .  . 
for  a  valuable  consideration  paid  by  him  to  the  agents,  etc.,  of  the 
said  Alabama  Midland  Railway  Company;"  and  that  ''the  agents, 
servants,  and  employees  of  the  said  Alabama  Midland  Company, 
then  and  now  using  and  exercising  the  franchises  of  the  said  Savan- 
nah, Florida  &  Western  Railway  Company  .'  .  by  permission 
of  the  said  Savannah,  Florida  &  Western  Railway  Company,  did 
so  carelessly  and  n^ligently  demean  themselves"  as  to  cause  the 
damage  sued  for.  The  defendant  filed  a  plea  in  which  it  denied  all 
allegations  of  n^ligence  and  of  liability,  and  also  denied  the  alle> 
gations  of  the  petition  as  to  the  use  of  its  franchises  by  the  Ala- 
bama Midland  Railway  Company.  At  the  trial  the  plaintiff  moved 
to  amend  his  petition  by  striking  therefrom  all  reference  to  the 
Alabama  Midland  Railway  Company,  thus  changing  it  so  as  to 
charge  the  defendant  company  directly  with  the  acts  of  n^ligence 
alleged  to  have  been  the  cause  of  the  injuries  received.  The  court 
refused  to  allow  this  amendment,  and  the  case  proceeded  to  trial 
upon  the  petition  as  originally  filed.  By  agreement  of  counsel  the 
brief  of  the  evidence  taken  on  a  former  trial  of  the  case  was  used 
as  evidence  on  the  trial  of  this  case.  The  court  on  motion  granted 
a  nonsuit.  To  the  order  refusing  to  allow  his  amendment,  and  to 
the  grant  of  the  nonsuit,  the  plaintiff  excepted. 

1.  It  is  undeniably  true  that  the  plaintiff's  original  petition  set 
forth  a  good  cause  of  eiction  against  the  Savannah,  Florida  and 
Western  Railway  Company ;  as  it  is  the  settled  law  of  this  State 
that  a  railroad  company  permitting  another  company  to  use  its 
franchise  and  run  trains  over  its  track  is  liable  for  personal  inju- 
ries to  a  passenger  on  one  of  such  trains.  See  Central  R.  Co.  v. 
Fhinaaee,  93  Oa.  488,  and  cases  cited.  It  is  also  true  that  the 
petition  as  sought  to  be  amended  set  forth  a  good  cause  of  action 
against  the  defendant.     The  two  causes  of  action,  however,  are  es- 
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sentially  different  iu  their  nature.  One  seeks  to  recover  from  the 
defendant  in  its  capacity  of  lessor  or  licensor  of  the  company  which 
inflicted  the  injury ;  the  other  in  its  capacity  of  common  carrier  of 
passengers,  itself  inflicting  the  injury.  While  the  railroad  com- 
pany is  liable  in  both  capacities,  the  manner.and  nature  of  its  lia- 
bility in  one  is  quite  diflferent  from  that  in  the  other,  and  a  suit 
against  it  iu  one  such  capacity  can  not  by  amendment  be  changed 
into  a  suit  against  it  in  the  other.  A  case  directly  in  point  is  that 
of  Central  of  Georgia  R,  Co,  v.  Williams^  105  Ga,  70,  where  the 
plaintiff  originally  sued  the  railroad  company  on  account  of  injuries 
sustained  by  reason  of  the  defective  construction  of  a  platform  upon 
which  he  alleged  that  he  was  engaged  at  work  as  an  employee  of 
the  company,  and  afterwards  amended  his  petition  by  striking  out 
that  portion  in  whit^h  he  alleged  that  he  was  a  servant  of  the  com- 
pany, and  inserting  in  lieu  thereof  that  he  was  lawfully  on  the  plat- 
form in  the  discharge  of  his  duties  as  the  servant  of  a  tenant  ol 
the  defendant,  and  that  he  was  injured  by  reason  of  the  negligence 
of  the  defendant  in  failing  to  have  and  keep  a  properly  constructed 
platform.  In  that  case,  as  in  this,  a  good  cause  of  action  was  set 
up  in  both  the  petition  and  the  amendment,  but  the  court  held  that 
they  were  quite  diflferent,  and  reversed  the  judgment  of  the  trial 
court  in  allowing  the  amendment  In  the  opinion,  on  page  72, 
Chief  Justice  Simmons  says:  "These  obligations  are  quite  distinct, 
and  a  breach  of  one  gives  rise  to  a  cause  of  action  quite  distinct 
from  that  arising  from  a  breach  of  the  other.  While  our  code  is 
very  liberal  in  allowing  amendments,  and  while  tUs  court  hasbe^n 
liberal  in  construing  the  code  upon  this  question,  neither  the  code 
nor  the  decisions  of  this  court  will  sanction  the  allowance  of  an 
amendment  which  adds  a  new  and  distinct  cause  of  action  to  the 
original  suit."  Pursuing  this  reasoning,  it  is  plain  that  a  suit  against 
a  railroad  company  as  lessor  or  licensor,  for  permitting  an  injury 
to  be  inflicted,  can  not  be  converted  by  amendment  into  a  suit 
against  the  company  as  a  carrier  for  doing  the  wrong  itself. 

2.  The  evidence  showed  that  while  the  plaintiff  was  seated  as  a 
passenger  in  a  car  of  the  defendant  company,  which  was  at  the  time 
standing  still,  something  (presumably  an  engine  or  another  train 
of  cars)  collided  with  the  car  in  which  he  was  seated  and  threw 
him  from  his  seat,  inflicting  injuries  described.  Nothing  appears 
to  show  by  whose  fault  the  collision  occurred,  and  the  Alabama 
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Midland  Railway  Company  is  not  connected  in  any  way  with  the 
occurrence.  The  plaintiff  having  failed  to  prove  his  case  as  laid, 
the  judgment  of  nonsuit  was  proper. 

Jvdgment  affirmed.     All  the  Justices  concurring. 


SAVANNAH,  FLORIDA  AND  WESTERN  RAILWAY 
COMPANY  V,  HUMPHREYS. 

1.  In  a  suit  by  an  employee  of  a  railroad  company  for  breach  of  an  agree- 
ment by  which,  he  alleges,  the  company  through  one  of  its  agents  agreed 
to  pay  him  a  certain  sum  for  rent  of  a  house  in  which  he  resided,  he  is  not 
entitled  to  recover  unless  he  shows  by  evidence  that  the  agent  who  made  the 
contract  had  authority  to  do  so  and  to  bind  the  company,  or  that  there  was 
a  ratification  of  the  agreement  by  the  company. 

2.  The  fact  that  the  company  paid  plaintiff  his  daily  or  monthly  wages  for  his 
work  upon  its  road-bed  was  not  sufficient  to  amount  to  a  ratification  of  the 
agreement  to  pay  his  house  rent  in  addition,  unless  it  was  shown  that  the 
company  had  notice  of  this  latter  portion  of  the  agreement  made,  without  au- 
thority, by  its  agent. 

Argued  JanoAry  7,  — Decided  February  6, 1902. 

Action  on  contract.  Before  Judge  Fite.  Thomas  superior  court. 
July  1, 1901. 

C.  M,  Smith  and  D.  H.  Pope,  for  plaintiff  in  error. 
W,  M,  Hammond^  contra. 

Simmons,  C.  J.  In  1896  Humphreys  brought  his  action  against 
the  defendant  railway  company,  alleging  that  in  1889  he  made  a 
contract  with  a  certain  supervisor  of  the  defendant's  road,  whereby 
it  was  agreed  that,  for  his  work,  he  should  receive  $1.75  per  day 
and  a  house  to  live  in ;  that  the  defendant  had  broken  this  contract 
by  failing  and  refusing  to  furnish  him  with  a  house  as  agreed,  or  to 
pay  him  for  the  rent  of  the  house  in  which  he  resided.  The  de- 
fendant denied  that  any  such  contract  was  made,  and  also  denied 
that  the  supervisor  had  any  authority  to  bind  the  company  by  con- 
tracting to  furnish  plaintiff  with  a  house  to  live  in.  On  the  trial 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial,  and,  when  the  motion  was  overruled  by 
the  judge,  excepted. 

1.  One  of  the  grounds  of  the  motion  complained  that  the  verdict 
was  contrary  to  the  evidence,  because  there  was  no  evidence  going 
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to  show  that  the  supervisor,  with  whom  the  contract  was  alleged  to 
have  been  made,  had  any  authority  to  bind  the  company  to  fur- 
nish plaintiff  with  a  dwelling-house  or  to  pay  his  house  rent.  We 
have  carefully  examined  the  evidence  in  the  record,  and  find  no 
evidence  that  the  agent  had  such  authority.  The  plaintiff  testified 
that  he  and  the  supervisor  did,  as  a  matter  of  fact,  enter  into  such 
an  agreement ;  that  the  defendant  had  some  houses  but  all  of  them 
were  occupied,  and  the  supervisor  told  him  to  rent  a  house  or  to 
occupy  one  of  his  own,  and  the  company  would  pay  him  rent 
therefor.  The  supervisor  denied  having  made  such  a  contract,  and 
further  testified  that  if  he  had  attempted  to  do  so  the  contract 
would  not  have  been  binding  on  the  company,  for  the  reason  that 
he  had  no  authority  whatever  to  make  it.  There  was  no  evidence 
at  all  showing  that  the  supervisor  had  such  authority.  It  was 
claimed  in  the  argument  here  that,  inasmuch  as  the  supervisor  had 
authority  to  employ  hands  to  work  upon  the  road-bed,  the  author- 
ity to  agree  to  pay  house  rent  for  one  of  his  hands  would  be  im- 
plied. That  might  be  true  if  the  company  had  given  the  super- 
visor the  power  of  a  general  agent  in  this  regard;  but  there  is  no 
proof  in  the  record  whether  his  powers  were  general  or  special,  and 
we  can  not  infer  that  he  had  general  powers  so  broad  as  to  include 
by  implication  the  authority  to  agree  to  pay  house  rent  for  the  men 
he  employed.  Indeed  the  record  does  not  even  show  that  the  su- 
pervisor had  authority  to  employ  hands,  nor  is  there  any  proof  as 
to  what  were  his  duties  as  supervisor.  Inasmuch  as  the  company 
paid  the  plaintiff  wages  for  his  work,  it  could  be  inferred  either  that 
the  supervisor  had  power  to  employ  him  or  else  that  the  company 
ratified  the  contract  to  this  extent.  Corporations  act  entirely 
through  their  agents.  They  have  agents  in  different  departments 
of  their  service.  Whether  these  agents  have  power  to  make  cer- 
tain contracts  depends  entirely  upon  the  powers  given  them  by  the 
corporation.  When  one  of  them  makes  a  contract,  the  corporation 
is  bound  only  when  the  making  of  the  contract  was  within  the 
power  of  the  agent,  or  when  the  contract  has  been,  with  full  knowl- 
edge of  the  facts,  ratified  by  the  corporation.  The  power  of  an 
agent  to  employ  one  or  more  laborers  to  work  upon  the  road-bed  of 
a  railway  company  does  not  necessarily  imply  power  to  agree  to 
pay  the  rent  of  their  dwelling-houses. 

2.  It  appears  that  the  defendant  company  did  pay  the  wages  of 
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the  plaintiff  for  nearly  six  years,  but  that  it  did  not  give  him  any 
compensation  for  house  rent.  It  does  not  appear  that  any  author- 
ized agent  had  any  notice  of  the  alleged  contract  to  furnish  plain- 
tiff with  a  house  or  to  pay  his  house  rent.  It  is  true  there  was 
some  correspondence  between  the  supervisor  who  emjAoyed  him 
and  the  defendant's  roadmaster,  in  which  the  supervisor  informed 
the  roadmaster  that  plaintiff  had  been  occupying  a  house  of  his  own 
for  a  long  time,  and  asked  the  roadmaster  to  furnish  him  a  house 
free  of  rent.  The  roadmaster  replied  that  he  would  try  to  have  a 
house  erected  for  the  plaintiff.  There  is  no  intimation  in  this  cor- 
respondence that  the  roadmaster  had  any  notice  of  the  contract  to 
furnish  plaintiff  a  house.  The  payment  of  the  plaintiff's  cash  wages 
by  the  defendant,  without  any  notice  of  the  agreement  to  pay 
house  rent,  can  not,  we  think,  amount  to  a  ratification  of  the  entire 
contract.  We  can  not  hold  that  there  was  any  ratification  as  to 
that  part  of  the  contract  of  which  the  defendant  had  no  notice. 
Judgment  rei;er8ed.     All  the  Jtistices  concurring. 


WOODS  et  aL  v.   COLONY  BANK. 

1.  Portions  ol  a  demurrer  which  are  **  speaking  ^^  should  be  overraled. 

2.  The  rule  that  a  drawee  is  presumed  to  know  his  drawer*s  signature,  and 
hence  can  not  recover  hack  money  paid  through  a  mistake  of  fact  upon  a 
bill  to  which  the  drawer^s  signature  was  forged,  is  not  available  in  favor  of 
a  holder  who  by  his  own  negligence  contributed  to  the  success  of  the  fraud 
practiced,  and  whose  conduct  had  a  tendency  to  mislead  the  drawee,  who 
was  himself  free  from  fault. 

Argued  January  7,  ~  Decided  February  6,  1902. 

Complaint.  Before  Judge  Roberts.  Irwin  superior  court.  April 
10,  1901. 

Counsel  cited,  among  other  authorities,  the  following,  on  the 
question  dealt  with  in  the  second  headnote:  First  Nat.  Bank  v. 
State  Bank,  22  Neb.  769 ;  Ellis  v.  Trust  Co.,  4  Ohio  St.  626,  662, 
s.  c.  64  Am.  Dec.  610 ;  Goddard  t\  Bank,  4  N.  Y.  147;  Bank  of 
Commerce  v.  Union  Bank,  3  N.  Y.  230 ;  Third  Nat.  Bank  v.  Allen, 
59  Mo.  310;  Espy  v.  Bank,  18  Wall,  604;  Quincy  First  Nat.  Bank 
V.  Ricker,  71  HI.  439; Nat.  Bank  of  North  American.  Bangs,  106 
Mass.  441,  s.  c.  8  Am.  Rep.  349;  Allen  v.  Bank,  59  N.  Y.  12; 
Welch  V.  Goodwin,  123  Mass.  71,  s.  c.  25  Am.  Rep.  24 ;  FirstNat 
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Bank  of  Danvers  v.  First  Nat.  Bank  of  Salem,  151  Mass.  280; 
Gloucester  Bank  t?.  Salem  Bank,  17  Mass.  33;  Selser  v.  Brock,  3 
Ohio  St.  302 ;  Fullerton  v,  Sturges,  4  Ohio  St.  530 ;  Mass.  L  Ins. 
Co.  V,  Eshelman,  30  Ohio  St.  659. 

Hal  Law807i  and  Eldridge  Cutis,  for  plaintifif  in  error. 
J,  H.  Martin,  contra. 

Lewis,  J.  Woods  &  Malone  brought  suit  against  the  Colony 
Bank,  making  in  their  petition  substantially  the  following  allega- 
tions. On  a  named  day,  a  draft  for  $150,  payable  to  A.  W.  Hodge 
or  bearer,  and  purporting  to  have  been  drawn  by  Jacob  Dorminy 
upon  petitioners,  was  cashed  by  the  defendant  and  transferred  to  it 
by  the  person  then  having  it  in  possession.  At  the  tima  of  cash- 
ing the  draft  the  defendant  was  guilty  of  negligence  in  failing  to  re- 
quire any  identification  of  the  person  presenting  it,  and  in  fail- 
ing to  use  any  diligence  to  ascertain  whether  or  not  the  signa- 
ture of  Jacob  Dorminy  was  genuine.  The  defendant  indorsed  the 
draft,  and  in  due  time  it  was  presented  to  petitioners  for  payment. 
Petitionei*s,  in  the  exercise  of  all  due  diligence,  and  believing  the 
paper  to  be  genuine,  paid  it  and  charged  the  amount  to  the  account 
of  Dorminy,  the  defendant  receiving  the  sum  thus  paid.  Subse- 
quently the  signature  of  Jacob  Dorminy  was  discovered  to  have 
been  forged ;  whereupon  petitioners  credited  Dorminy's  account  with 
the  amount  with  which  it  had  been  charged,  and  promptly  notified 
the  defendant  that  the  paper  was  a  forgery,  and  demanded  the  re- 
turn of  the  money  paid  it  by  petitioners,  which  demand  was  refused. 
The  payment  of  the  amount  of  the  draft  by  petitioners  was 
made  under  a  mistake  of  fact  as  to  the  genuineness  of  the  signature 
of  Jacob  Dorminy,  and  petitioners  were  guilty  of  no  negligence  in  the 
matter.  They  sued  to  recover  back  from  the  defendant  the  money 
paid  on  the  draft,  with  interest.  Attached  to  tfce  petition  as  an 
exhibit  was  a  copy  of  the  draft,  on  the  back  of  which  was  the  in- 
dorsement, "  A.  W.  Hodge,"  and  the  following  indorsement  by  the 
defendant:  "Pay  to  order  of  any  bank  or  banker.  The  Colony 
Bank,  Fitzgerald,  Ga.,  Wm.  R  Bowen,  Cashier."  The  defendant 
demurred  generally ;  and  also  demurred  specially  on  the  grounds, 
that  the  petition  did  not  allege  what  person  transferred  the  allied 
draft  to  the  defendant ;  that  the  petition  shows  that  if  the  plaintiffs 
have  sustained  any  loss,  it  was  by  their  own  neglect  and  careless- 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TERM,  1901.  685 

ness,  it  appearing  that  Dorminy  was  a  patron  of  the  plaintiffs  and 
not  of  the  defendant,  and  if  the  plaintiffs  paid  out  money  to  take 
up  the  draft  without  knowing  the  signature  of  their  patron,  they 
did  so  at  their  peril ;  that  the  defendant  had  nothing  to  do  with 
the  draft  except  to  forward  it  for  collection,  and  was  consequently 
not  liable  to  the  plaintiffs  if  they  paid  it  under  the  belief  that  it 
was  genuine  when  it  was  in  fact  a  forgery ;  and  that  the  petition 
did  not  all^e  that  the  defendant  knew  that  Dorminy's  signature 
to  the  draft  was  a  forgery.  Tlie  court  sustained  the  demurrer  and 
dismissed  the  petition ;  whereupon  the  plaintiffs  excepted. 

1.  Those  portions  of  the  demurrer  which  allege  that  the  bank 
had  nothing  to  do  with  the  alleged  forged  paper  except  to  forward 
it  for  collection  set  up  matter  of  defense  and  not  of  demurrer,  and 
should  have  been  overruled  as  "speaking."  See  Beehner  v.  Beckner, 
104  Ga.  219. 

2.  It  is  a  rule  of  the  common  law  that  the  drawee  of  a  bill  of 
exchange  is  presumed  to  know  his  drawer's  signature,  or  at  least  is 
presumed  to  know  it  better  than  a  stranger ;  and  hence  it  was  held 
that  if  a  drawee  innocently  pays  a  forged  bill  to  one  who  has 
bought  the  paper  bona  fide,  he  can  not  recover  back  the  money  so 
paid  upon  discovery  of  the  forgery.  The  leading  English  case  on 
this  subject  is  Price  v.  Neal,  3  Burr.  1354,  which  has  been  cited 
approvingly  and  f oUowed  by  many  of  the  courts  of  this  country.  See 
Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat.  333 ;  Bank  of  Commerce 
V.  Union  Bank,  3  Coms.  (N".  Y.)  230  ;  Goddard  v.  Merchants  Bank,  4 
Coms.  147;  National  Park  Bank  v.  Ninth  National  Bank,  46  N.  Y. 
77 ;  Bemheimer  v.  Marshall,  2  Minn.  78 ;  Bank  v.  Boutell  (Minn.), 
62  N.  W.  327;  Deposit  Bank  v,  Georgetown  Bank  (Ky.),  13  S. 
W.  339  ;  Bank  v.  Bank,  58  Ohio  St.  207;  Stout  v.  Benoist,  39  Mo. 
277 ;  Bank  v.  Bank,  10  Vt.  141 ;  Bank  v.  Bank,  30  Md.  11 ;  Bank 
r.  Bank  (la.),  77  N.  W.  1045.  Allen,  J.,  in  the  case  of  National 
Park  Bank  v.  Ninth  National  Bank,  supra,  asserts  that  "the  rule 
extends  as  well  to  the  case  of  a  bill  paid  upon  presentment  as  to 
one  accepted  and  afterwards  paid,"  and  adds:  "A  rule  so  well  es- 
tablished, and  so  firmly  rooted  and  grounded  in  the  jurisprudence 
of  the  country,  ought  not  to  be  overruled  or  disregarded  ;"  while 
the  Missouri  case  of  Stout  v.  Benoist,  supra,  lays  down,  as  the  rea- 
son of  the  rule,  that  "Where  persons  are  equally  innocent,  and  one 
is  bound  to  know  and  act  upon  his  knowledge,  and  the  other  has 
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no  means  of  knowledge,  it  would  be  unjust  to  burden  the  latter 
with  a  loss  for  the  purpose  of  exonerating  the  former."  Some  of 
the  cases  cited  carry  the  tule  to  its  farthest  limit,  and  hold  that  un- 
der no  circumstances  (except,  of  course,  where  the  purchaser  of  the 
bill  has  participated  in  the  fraud  upon  the  drawee)  will  the  drawee 
be  allowed  to  recover  back  money  paid  under  a  mistake  of  fact 
upon  a  bill  of  exchange  to  which  the  name  of  the  drawer  has  been 
foiled.  This  doctrine,  however,  has  been  freely  criticised  by  emi- 
nent authorities.  See  2  Morse,  Banks  &  Banking,  §§  463,  464 ; 
2  Daniel,  N^.  Inst.  §  1361.  Mr.  Daniel  says:  "When  the  holder 
has  received  the  bill  after  its  acceptance,  the  acceptor  stands  to- 
ward him  as  a  warrantor  of  its  genuineness,  and  receiving  the  bill 
upon  faith  in  the  acceptor's,  representation,  there  is  obvious  pro- 
priety in  maintaining  his  right  to  hold  the  acceptor  absolutely 
bound.  Indeed,  the  acceptor,  being  the  primary  debtor,  stands  just 
as  the  maker  of  a  genuine  promissory  note.  But  when  the  holder 
of  an  unaccepted  bill  presents  it  to.  the  drawee  for  acceptance  or 
payment,  the  very  reverse  of  this  rule  would  seem  to  apply;  for 
the  holder  then  represents,  in  effect,  to  the  drawee,  that  he  holds 
the  bill  of  the  drawer,  and  demands  its  acceptance  or  payment,  as 
such.  If  he  indorses  it,  he  warrants  its  genuineness;  and  his  very 
assertion  of  ownership  is  a  warranty  of  genuineness  in  itseli 
Therefore,  should  the  drawee  pay  it  or  accept  it  upon  such  present- 
ment, and  afterward  discover  that  it  was  forged,  he  should  be  per- 
mitted to  recover  the  amount  from  the  holder  to  whom  he  pays  it, 
or  as  against  him  to  dispute  the  binding  force  of  his  acceptance, 
provided  he  acts  with  due  diligence."  The  case  of  Bank  v.  Bank,  1 
Hill  (K  Y.),  287,  upon  a  state  of  facts  quite  similar  to  those  setup 
in  the  petition  in  the  present  case,  held  that  although  the  holders 
were  innocent  of  any  intended  wrong,  they  had  obtained  money  of 
the  plaintiffs  on  an  instrument  to  which  they  had  no  title,  and  were 
therefore  boimd  to  refund ;  and  this  though  notice  of  the  forgery 
was  not  given  until  more  than  two  months  after  they  had  received 
the  money.  In  view  of  the  later  New  York  cases  cited  supra,  how- 
ever, the  case  last  cited  would  seem  not  to  state  the  rule  prevailing 
in  that  State.  In  the  case  of  McKleroy  v.  Southern  Bank,  14  La, 
An.  458,a  forged  draft  was  accepted  by  the  plaintiffs  after  it  had  been 
paid  by  the  holder,  who  was  a  bona  fide  and  innocent  purchaser  of 
the  instrument.     It  was  paid  by  the  drawees  upon  maturity,  and 
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the  fact  of  the  forgery  discovered  some  weeks  later.  They  imme- 
diately notified  the  bank  which  had  cashed  the  draft,  and  brought 
suit  to  recover  the  money  paid  by  them.  The  court  ruled:  "The 
acceptance  of  a  bill  of  exchange  admits  the  genuineness  of  the 
drawer's  signature,  and  where  an  acceptor  has  paid  to  a  bona  fide 
holder  of  a  forged  draft  or  bill,  having  no  notice  of  the  forgery,  he 
can  not  recovery  back  the  money  paid.  But  where  a  party  be- 
comes the  holder  of  such  a  draft,  before  it  has  been  accepted,  and 
when  the  loss  had  already  attached,  it  was  accepted  and  paid,  and 
the  acceptors,  immediately  upon  ascertaining  the  fact  of  the  for- 
gery, gave  notice  of  this  fact  to  the  holders — Held,  that  such  a  case 
is  an  exception  to  the  general  tule,  and  the  acceptors  are  not  es- 
topped from  proving  the  forgery,  and  recovering  the  money  they 
paid  through  error."  This,  it  may  be  observed,  is  a  leading  case  in 
this  coimtry,  and  has  been  cited  with  approval  by  many  of  the  best 
authorities. 

The  rule  that  a  drawee  is  presumed  to  know  his  drawer's  signa- 
ture, or  at  least  that  he  is  presumed  to  know  it  better  than  a 
stranger,  is  founded  on  sound  reason,  and  is  predicated  upon  the 
further  presumption  that  the  drawer  is  a  customer  or  business  as- 
sociate of  the  drawee,  and  that  their  business  relations  have  been 
such  as  to  insure  such  knowledge  on  the  part  of  the  drawee.  But, 
in  determining  the  relative  rights  of  a  drawee  who,  under  a  mistake 
of  fact,  has  paid,  and  a  holder  who  has  received  such  payment  upon 
a  draft  to  which  the  name  of  the  drawer  has  been  forged,  it  would 
seem  to  be  only  fair  to  consider  the  question  of  diligence  or  negli- 
gence of  the  parties  in  respect  thereto.  If  the  holder  has  been  neg- 
ligent in  paying  the  forged  paper,  or  has,  by  his  conduct,  however 
innocent,  misled  or  deceived  the  drawee  to  his  damage,  it  would 
be  unjust  for  him  to  be  allowed  to  shield  himself  from  the  results 
of  his  own  carelessness  by  asserting  that  the  drawee  was  bound  in 
law  to  know  his  drawer's  signature.  Of  course  the  drawee  must, 
in  order  to  recover  back  from  the  holder,  show  that  he  himself  was 
free  from  fault.  An  examination  of  the  case  of  Price  v.  Neal,  su- 
pra, which  is  cited  with  confidence  by  counsel  for  the  defendant 
in  error,  will  show  that  the  underlying  principle  of  the  decision  was 
the  negligence  of  the  drawee.  Says  Lord  Mansfield,  in  that  case: 
"The  plaintiff  lies  by,  for  a  considerable  time  after  he  has  paid 
these  bills,  and  then  found  out  that  they  were  forged,  and  the  for- 
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ger  comes  to  be  hanged.  .  .  Whatever  neglect  there  was,  was  on 
his  side.  .  .  It  is  a  misfortune  which  has  happened  without  the 
defendant's  fault  or  neglect  .  .  if  there  was  fault  or  n^lect  in  any 
one,  it  certainly  was  in  the  plaintiff,  and  not  in  the  defendant."  It 
will  be  observed  that  this  statement  of  facts  is  very  different  from 
the  one  set  up  in  the  petition  of  the  plaintiff  in  the  present  case. 
It  will  also  be  found,  upon  examination,  that  in  all  of  the  well- 
considered  cases  which  hold  that  the  drawee  can  not  recover  back 
money  paid  upon  a  forged  draft,  there  exists  the  same  element  of 
negligence  upon  the  part  of  the  drawee;  he  had  not  used  due  dili- 
gence to  discover  the  forgery,  or  had  not  been  diligent  in  notify- 
ing the  holder  when  it  was  discovered.  The  case  which  to  our  minds 
most  clearly  states  the  true  rule  upon  the  subject  under  considera- 
tion is  that  of  Bank  v.  Bangs,  106  Mass.  441,  which  rules  that 
"The  responsibility  of  the  drawee,  who  pays  a  forged  check,  for  the 
genuineness  of  the  drawer's  signature,  is  absolute  only  in  favor  of 
one  who  has  not  by  his  own  fault  or  negligence  contributed  to  the 
success  of  the  fraud  or  to  mislead  the  drawee;  and  if  the  payee 
took  the  check,drawn  payable  to  his  order,  from  a  stranger  or  other 
third  person,  without  inquiry,  although  in  good  faith  and  for  value, 
and  gave  it  currency  and  credit  by  indorsing  it  before  receiving 
payment  of  it,  the  drawee  may  recover  back  the  money  paid." 
The  court  in  that  case  cites  the  case  of  Price  v.  Neal,  supra,  and 
recognizes  the  rule  that  the  drawee  is  presumed  to  be  familiar 
with  the  signature  of  his  drawer,  as  giving  rise  to  a  responsibility 
on  the  part  of  the  drawee  which  will  ordinarily  prevent  him  from 
recovering  back  money  paid  upon  a  forged  check  or  draft  on  the 
ground  of  mistake  of  fact.  It  adds,  however :  "  But  this  respon- 
sibility, based  upon  presumption  alone,  is  decisive  only  when  the 
party  receiving  the  money  has  in  no  way  contributed  to  the  success 
of  the  fraud,  or  to  the  mistake  of  fact  under  which  the  payment 
was  made."  This  language  seems  to  us  to  state  clearly  the  true  law 
upon  the  subject,  and  to  be  peculiarly  applicable  to  the  case  at  bar. 
Tested  by  what  has  been  said,  the  petition  in  the  record  before 
us  measures  fully  up  to  the  requirements  of  law.  According  to  it, 
the  defendant  bank  was  grossly  negligent  in  paying  out  money  to 
a  man  of  whom  they  knew  nothing,  upon  a  paper  as  to  the  gen- 
uineness of  which  they  knew  nothing,  and  in  failing  to  take  any 
precautionary  measures  to  obtain  information  in  r^ard  to  either. 
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Its  cashier  then  indorsed  the  draft  and  sent  it  forward  for  collection. 
Whether  this  be  considered  as  an  indorsement  transferring  title  to 
the  paper  and  warranting  its  genuineness,  or  merely  as  an  in- 
dorsement for  collection,  it  was  such  an  act  as  was  likely  to  throw 
the  plaintiffs  off  their  guard  and  mislead  them,  on  account  of  the 
channels  through  which  it  came,  into  the  belief  that  the  paper  was 
what  it  purported  to  be.  2  Dan.  Nt^.  lust.  §  1361.  And  it  is  to 
be  observed  that,  if  the  allegations  of  the  petition  be  true,  the  plain- 
tiffs have  done  nothing  to  change  the  status  of  the  defendant  to  its 
injury,  and  a  recovery  by  them  would  not  in  any  way  affect  the 
position  of  the  bank.  The  loas  attached  when  the  bank  cashed  the 
forged  draft.  If  that  loss  was  due  to  the  negligence  of  the  bank, 
it  should  fall  upon  its  shoulders,  and  not  upon  those  who  have 
acted  innocently  and  without  negligence.  At  any  rate,  the  peti- 
tion set  out  a  good  cause  of  action,  and  the  question  of  negligence 
should  have  been  submitted  to  a  jury. 

Judgment  reversed.     All  the  Jtistices  concurring. 


PURVIS  et  al.  v.  FERSTS  SONS  &  COMPANY.  I}}:  m 

|117    858 

When  in  each  of  several  cases  between  the  same  parties  there  was  a  demurrer  by 
the  plaintiff  to  the  answer  of  the  defendant,  and  by  agreement,  but  without 
consolidating  the  cases  into  one,  the  demurrers  were  **  heard  together,''  the 
defendant  could  not  properly  sue  out  a  single  bill  of  exceptions  assigning  er- 
ror solely  upon  the  sustaining  of  such  demurrers;  and  this  is  so  althou^, 
after  the  demurrers  were  sustained,  the  cases  were  by  a  formal  order  consol- 
idated into  one  and  tried  as  such,  and  a  verdict  and  judgment  were  therein 
rendered  for  the  plaintiff. 

•     Snbmitted  JanuAry  8,  — Decided  Febroary  6,  1902. 

Motion  to  dismiss  writ  of  error. 

K  H.  Williams,  for  plaintiffs  in  error.     Z.  Kennedy,  contra. 

Lumpkin,  P.  J.  Four  separate  and  distinct  actions,  each  founded 
upon  a  promissory  note,  wete  brought  by  M.  Ferst's  Sons  &  Com- 
pany against  Purvis  and  others.  The  defendants  filed  en  answer 
in  each  case,  and  die  plaintiffs  filed  a  separate  demurrer  io  each 
answer.  The  bill  of  exceptions  recites  that  "  the  demurrers  filed 
by  said  plaintiffs  to  the  pleas  of  the  defendants,  being  exactly  alike 
in  each  case,  were  heard  together,  and  were  by  the  court  sustained; 
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to  which  ruling  sustaining  said  demurrers  defendants  excepted,  still 
except,  and  now  assigns  the  same  as  error."  The  bill  of  exceptions 
further  recites  that  after  the  demurrers  were  sustained  "the  said 
four  cases  were  then,  by  order  duly  granted,  consolidated  and  tried  6is 
one  case  before  a  jury,"  and  that  the  plaintiffs  obtained  a  veidict  and 
judgment  against  the  defendants  for  the  full  amount  of  principal 
and  interest  due  upon  all  of  the  notes.  On  the  calling  of  the  case 
here,  the  defendants  in  error  moved  to  dismiss  the  writ  of  error  on  the 
ground  that  the  bill  of  exceptionsshows  "  that  plaintiffs  in  error  have 
brought  to  this  court  for  review  in  a  single  bill  of  exceptions  four 
separate  and  distinct  judgments  of  the  lower  court  rendered  in  four 
separate  and  distinct  cases  in  that  court" 

We  are  of  the  opinion  that  the  motion  to  dismiss  is  well  taken 
and  should  be  sustained.  It  is  settled  by  the  decision  in  Wells  v. 
Coker  Banking  Co.,  113  Ga.  857,  that  a  mere  agreement  to  try  sev- 
eral cases  together  does  not  amount  to  a  consolidation  of  the  cases 
into  one,  and  that,  under  such  circumstances,  the  losing  party  can 
not,  by  a  single  bill  of  exceptions,  "bring  to  this  court  for  review  the 
judgments  severally  rendered  in  such  cases  in  the  court  below." 
In  the  opinion  delivered  in  the  case  last  cited,  reference  is  made  to 
the  case  of  Erwin  v.  Ennis,  104  Ga,  861.  There,  three  cases,  with- 
out being  consolidated,  were  submitted  to  the  decision  of  the  pre- 
siding judge  without  the  intervention  of  a  jury.  Though  he  dis- 
posed of  them  by  a  single  order,  it  was  nevertheless  held  that  the 
losing  party  could  not,  by  a  single  bill  of  exceptions,  bring  the  three 
cases  here  for  review.  It  does  not,  in  the  case  now  before  us,  af- 
firmatively appear  whether  the  "ruling"  made  by  the  judge  indis- 
posing of  the  several  demurrers  to  the  defendants*  answers  was 
embodied  in  one  order  or  several,  but  this  makes  no  difference ; 
for  even  if  only  a  single  order  was  passed,  it  should  be  treated  as 
a  judgment  applying  severally  and  seriatim  to  each  of  the  four 
demurrera  It  appears,  then,  that  the  parties  to  the  four  cases, 
though  consenting  that  they  be  heard  together,  so  far  as  concerned 
action  upon  the  demurrers,  chose  to  ke^p  the  cases  separate  and  not 
to  consolidate  them  until  after  the  demurrers  had  been  disposed  of. 
Then  came  the  consolidation,  and  the  verdict  and  judgment  dispos- 
ing of  all  the  cases  as  one.  It  may  be  that  the  defendants  would 
have  had  the  right,  by  a  single  bill  of  exceptions,  to  complain  of 
the  final  judgment ;  for  it,  in  view  of  what  occurred,  related  to  a 
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aingle  case.  But  this  is  not  what  the  plaintiiffs  in  error  did.  They 
excepted  only  to  judgments  rendered  in  separate  and  distinct 
cases,  before  any  consolidation  took  place.  This,  under  the  princi- 
ples laid  down  in  the  two  cases  cited  above,  was  not,  under  the  law, 
allowable.  It  will  be  observed  that  in  sustaining  the  motion  to  dis* 
miss,  we  are  dealing  with  these  cases  exactly  as  the  court  and  coun- 
sel did  at  the  trial  \)elow ;  that  is,  we  are  treating  them  as  being 
separate  and  distinct  causes  up  to  and  including  the  point  where 
the  judgments  excepted  to  were  rendered.  The  inevitable  result 
is  the  conclusion  announced  in  the  headnote. 

Writ  of  error  dismissed.     All  the  Jvstices  concurring. 


Fitzgerald  v,  Bowen. 


U4    091 
1  (kMl 
|110   893 


LiTTLs,  J.  1.  One  who  had  full  knowledge  of  the  pendency  of  a  case  in  which 
he  had  a  direct  pecuniary  interest,  and  neither  sought  to  become  a  party 
thereto  nor  made  any  effort  to  intervene  therein,  so  as  to  protect  his  rights, 
can  not,  after  the  rendition  of  a  judgment  in  favor  of  the  plaintiff  in  sudi 
suit,  maintain  an  equitable  petition  to  set  such  judgment  aside  or  restrain  its 
enforcement. 

2.  Applying  the  rule  announced  above  to  the  evidence  disclosed  by  the  record 
in  the  present  case,  the  judge  erred  in  granting  an  interlocutory  injunction. 
Judgment  reversed.    All  the  Justices  concurring^ 

ArgB«d  Jaimary  9,  —Decided  February  6, 1902. 

Petition  for  injunction.     Before  Judge  Roberts.     Wilcox  supe- 
rior court     June  4,  1901. 

Hal  Lawson  and  Eldridge  Gutts,  for  plaintiff  in  error. 


SMITH  V,  PEACOCK,  administrator. 

Where  the  owner  of  money  deposited  it  with  another  and  directed  him  to  de- 
liver the  same  to  a  third  person  as  a  gift  from  such  owner,  he  could,  at  any 
time  before  actual  delivery  to  the  intended  donee  and  acceptance  of  the  gift 
by  him,  recover  the  money  from  him  with  whom  it  had  been  so  deposited  for 
the  purpose  stated. 

Where  such  an  owner  placed  a  sum  of  money  in  the  hands  of  another,  with 
instructions  to  give  designated  amounts  thereof,  respectively,  to  a  named  son 
and  daughter  of  the  owner,  and  to  invest  "  a  part  '^  of  "  the  balance  of  this 
money  "  in  lands  and  have  the  titles  thereto  made  to  minor  children  of  the 
person  receiving  the  money  :  Held,  that  as  to  any  portion  of  such  balance  not 
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actually  so  inreated  there  was  no  complete  gift  to  the  minora,  accepted  by 
their  parent  for  them,  and  that  the  owner  had  the  right  to  recover  that  unin- 
veeted  portion. 

3.  An  express  trust,  in  this  State,  must  be  created  or  declared  in  writing. 

4.  Applying  the  roles  above  annooneed  to  that  view  of  the  evidence  most  favor- 
able to  the  defendant,  the  court  committed  no  error  in  directing  the  verdict 
which  the  jury  returned  in  favor  of  the  plaintiff. 

5.  Inasmuch  as  the  verdict  directed  by  the  court  was  the  only  outcome  of  the 
case  legally  possible,  any  error  in  empaneling  the  jury  was  immaterial. 

Argued  January  10,  —  Decided  February  6, 1902. 

Bail-trover.  Before  Judge  Reagan.  Dodge  superior  court. 
June  8,  1901. 

James  Bishop  Jr.,  E.  Herrman,  W.  M,  Morrison ^  and  E,  B. 
Milner,  for  plaintiff  in  error. 

Hall  <t  Wimberly,  J,  E.  Wooten,  and   W.  M,   Clements,  contra. 

Fish,  J.  Samuel  G.  Graham  brought  an  action  of  trover  and 
bail  against  Ben.  W.  Smith,  to  recover  $1,926.43,  lawful  money  of 
the  United  States,  consisting  of  described  treasury  notes,  national 
bank  notes,  gold  certificates,  silver  certificates,  gold  coins,  silver 
coins,  and  "  pennies."  While  the  case  was  pending  in  court  the 
plaintifiF  died,  and,  at  the  term  at  which  the  case  was  tried,  L.  IL 
Peacock,  the  administrator  upon  his  estate,  was  made  plaintiff  in 
his  stead.  The  defendant,  in  his  original  answer,  denied  **  that 
plaintiff  claims  title  to  or  is  the  owner  of  any  money  or  property 
in  the  possession  of  defendant,"  and  denied  ''  that  plaintiff  has  any 
right  to  recover  the  money  for  which  this  action  is  brought."  On 
the  trial,  upon  the  close  of  the  evidence,  the  defendant  amended 
his  answer  by  allying,  that  the  plaintiff  **ia  his  lifetime  gave  and 
delivered  to  defendant  the  money  sued  for,  with  other  money,  ag- 
gregating altogether  three  thousand  dollars  or  a  little  more,  with 
instructions  to  afterwards  give  and  deliver  one  thousand  dollars  of 
said  money  to  Mrs.  Elizabeth  Mullis,  daughter  of  said  S.  G.  Gra- 
ham, and  seven  hundred  dollars  to  Dimcan  Graham,  son  of  said 
S.  G.  Graham,  and  to  keep  the  remainder  of  said  money  and  invest 
the  same  for  the  benefit  of  the  children  of  this  defendant,  great- 
grandchildren of  said  S.  G.  Graham,  and  five  himdred  dollars  of 
the  money  given  defendant  for  his  said  children  was  in  &ct  in- 
vested in  land  for  one  of  defendant's  children  in  pursuance  of  said 
gift."  Plaintiff's  counsel  then  made  a  motion  for  the  direction  of  a 
verdict  in  favor  of  the  plaintiff.     The  court  sustained  this  motion. 
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over  the  objection  of  defendant's  counsel,  "and  instracted  the  jury 
to  render  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  nineteen 
hundred  and  twenty-six  dollars  and  forty-three  cents,"  which  ver- 
dict was  accordingly  returned  by  the  jury,  and  judgment  duly 
entered  up  thereon.  Thereupon  the  defendant  excepted  and  brought 
the  case  here  for  review. 

Most,  if  not  all,  of  the  exceptions  to  the  rulings  of  the  court  upon 
the  aduussipn  or  the  rejection  of  evidence  are  clearly  without  merit, 
and  none  of  them,  in  the  view  which  we  take  of  the  case,  need  be 
further  considered;  for  we  shall  base  our  decision  upon  the  as- 
sumption that  the  testimony  of  the  defendant  himself,  in  reference 
to  the  circumstances  under  which  and  the  manner  in  which  he  ob- 
tained possession  of  the  money  in  controversy,  is  absolutely  true. 
The  theory  of  the  plaintiff  was  that  something  over  $3,100,  belong- 
ing to  Samuel  G.  Gral^am,  and  which  he  had  kept  in  a  box  under 
his  bed,  had  been  stolen  and  secreted  by  the  defendant,  and  that 
the  identical  money  described  in  the  petition  was  a  part  of  the 
money  so  stolen  and  secreted,  which  had  been  subsequently  ascer- 
tained to  be  in  his  possession.  The  theory  of  the  defendant  was 
that  this  box  with  its  contents,  amounting  to  something  over  $3,087, 
was  delivered  to  him  by  Samuel  G.  Graham,  accompanied  by  the 
instructions  in  reference  to  the  disposition  of  the  money  set  up  in 
the  defendant's  amended  plea.  According  to  the  defendant's  own 
testimony  the  money  which  was  found  to  be  in  his  possession  was 
a  portion  of  the  money  which  he  so  received  from  Graham.  He 
explained  how  he  obtained  possession  of  the  box  of  money  as  fol- 
lows :  "  I  was  pulling  fodder  there  at  Mr.  Joe  Graham's,  and  they 
wanted  to  take  the  money  and  bring  it  and  put  it  in  the  bank,  and 
he  [Samuel  G.  Graham]  said  that  he  had  rather  lose  every  cent  of  it 
than  for  them  to  go  there  and  get  it  and  put  it  in  the  bank,  and  he 
said  that  if  John  and  Joe  took  it  and  carried  it  to  the  bank  that  it 
would  never  do  anybody  any  good  but  them,  and  he  was  not  going 
to  give  them  a  cent  of  it.  He  said  that  Duncan  could  get  the  place 
and  get  along  very  well,  but  said  that  Elizabeth  was  the  only  daugh- 
ter he  had,  and  she  was  not  in  as  good  circumstances  as  the  rest, 
and  he  thought  he  would  help  her  more  than  any  of  them.  He 
told  me  to  take  this  box  and  carry  it  to  a  good  secret  place,  and  as 
soon  as  I  got  a  chance  he  wanted  me  to  slip  Duncan  $700,  and  he 
wanted  Elizabeth  to  have  $1,000  of  it;  then  he  said  the  bdanceof 
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this  money  he  wanted  me  to  put  part  of  it  in  land  and  have  the  deeds 
drawn  to  my  little  motherless  children ;  and  he  asked  me  if  I  would 
do  this  myself  and  I  told  him  that  I  would.  I  told  him  that  he 
knew  that  John  and  Joe  would  be  mad  with  me  about  it,  and  he 
said  he  would  never  let  them  know  it ;  he  said  that  nobody  would 
know  about  it  but  himself  and  it  was  not  uecessarj'  for  them  to  know 
anything  about  it.  He  told  me  that  he  wanted  me  to  take  the 
money,  and,  just  as  soon  as  I  could,  to  give  Dimcan  and  Elizalx?th 
their  part,  and  he  said,  if  I  didn't  get  a  chance  before,  for  me  to 
bring  Elizabeth  her  part  over  there."  This  testimony  was  in  direct 
and  irreconcilable  conflict  with  the  testimony  of  Samuel  G.  Gra- 
ham, taken  and  preserved  in  a  set  of  interrogatories  and  answers 
which  were  introduced  m  evidence  by  the  plaintiflf,  which  was 
strongly  supported  by  various  facts  and  circumstances  developed 
upon  the  trial.  But,  as  already  intimated,  we  do  not  consider  it 
necessary  to  consider  any  evidence  in  the  case  which  conflicts  with 
the  defendant's  own  testimony. 

1.  So  dealing  with  the  case,  it  appears  that  old  man  Graham 
turned  over  to  the  defendant  something  over  three  thousand  dollars, 
with  instructions  to  deUver  one  thousand  dollars  to  the  owner's 
daughter,  Mrs.  Mullis,  and  seven  hundred  dollars  to  his  son,  Duncan 
Graham,  and  to  invest  a  part  of  the  balance  in  lands  for  the  bene- 
fit of  the  defendant's  little  children,  taking  the  deeds  thereto  in  the 
names  of  such  children.  The  defendant,  by  his  own  testimony, 
showed  that  he  had  not  dehvered  any  part  of  the  money  to  Mrs. 
MuUis  or  to  Duncan  Graham.  Moreover,  neither  of  them  ever  made 
any  claim  whatever  to  any  peirt  of  it,  and  they  both  were  intro- 
duced and  testified  as  witnesses  for  the  plaintiff.  Therefore  neither 
of  the  intended  gifts  of  their  father  to  them  had  gone  into  effect. 
Neither  Mrs.  Mullis  nor  Duncan  Graham  had  accepted  the  in- 
tended gift,  and  there  had  been  neither  actual  nor  constructive  de- 
livery of  any  portion  of  the  money  to  either  of  them.  "  To  con- 
stitute a  valid  gift,  there  must  be  the  intention  to  give  by  the  do- 
nor, acceptance  by  the  donee,  and  deUvery  of  the  article  given,  or 
some  act  accepted  by  the  law  in  lieu  thereof."  Civil  Code,  §  3564. 
"Actual  manual  deUvery  is  not  essential  to  the  validity  of  a  gift. 
Any  act  which  indicates  a  renunciation  of  dominion  by  the  donor, 
and  the  transfer  of  dominion  to  the  donee,  is  a  constructive  deliv- 
ery."    So  far  as  the  portions  of  tlie  money  which  the  defendant 


Digitized  by  VjOOQIC 


Ga.)  OCTOBER  TEEM,  1901.  696 

was  instructed  to  deliver  to  these  two  intended  donees  were  con- 
cerned, the  gifts  were  incomplete  for  the  want  of  the  essential  ele- 
ments of  delivery  and  acceptance,  and  the  money  was  still  in  the 
possession  of  the  defendant,  as  the  agent  of  Samuel  6.  Graham, 
who  had  the  right  to  revoke  the  8^ency  which  he  had  created, and 
terminate  the  right  of  the  defendant  to  hold  the  money  for  the 
purpose  of  distributing  it  to  the  intended  donees. 

In  Trustees  of  Howard  College  v.  Pace^  15  Ga.  486,  "The main 
question  arose  thus:  Alfred  H.  Worthy  gave  to  the  Trustees  of 
Howard  Collie  his  promissory  note  for  $500.  Mary  Worthy,  by 
parol,  assumed  to  pay  this  note;  the  trustees  brought  an  action  of 
assumpsit,  &c.,  against  Davis  Pace,  alleging  that  Mary  Worthy  had 
deposited  or  paid  money  to  said  Pace,  with  which  to  pay  this  note. 
Counsel  for  Pace  demurred  to  the  declaration.  The  court  sustained 
the  demurrer,  and  this  [was]  assigned  as  error."  This  court  sus- 
tained the  judgment  of  the  lower  court,  Benning,  J.,  saying,  in  the 
opinion:  "'Where  money  is  paid  by  A  into  the  hands  of  B,  to  re- 
main at  the  disposal  of  C,  the  right  to  that  money  continues  in  A 
until  B  gives  and  C  takes  credit  for  it,  or  B  actually  pays  it  to  C ; 
up  to  this  period,  B  is  the  agent  of  A  only,  and  A  may  counter- 
mand the  authority  to  make  the  payment;  in  the  same  manner  as 
a  person  who  sends  another  to  pay  money  may  stop  him  before  he 
arrives  at  the  place  where  it  is  to  be  paid,  and  require  him  to  de- 
liver it  back.'  Besty  C.  J.  {Gibson  vs.  Minet,  9  Moore,  36.  Ttcr^ 
berville  vs.  Porter,  Dyer  49  a,  n.  (10).  Wheatley  vs.  Low,  Cro. 
Ja4ip  668).  And  if  the  amount  transmitted  be  a  mere  voluntary 
gift  or  donation,  founded  upon  no  precedent  consideration,  debt,  or 
duty,  the  authority  may  be  revoked  at  any  time  before  the  money 
is  actually  paid  over  by  the  remittee.  {Lyte  vs.  Perry,  Dyer,  49,  a. 
h.  P.  7.  Taylor  vs.  Lendey,  9  East,  54.) "  In  the  case  here  cited 
from  Dyer  (which  should  be  Lyte  v.  Peny)  it  was  held :  "  If  a  man 
bail  money  to  another,  to  the  use  of  a  third,  and  to  be  delivered  on 
the  day  of  marriage,  he  may  countermand  it  any  time  before  de- 
livery over."  In  the  case  cited  from  East  it  was  held :  "  One  who 
had  voluntarily  offered  to  pay  a  sum  of  money  for  the  use  of  the 
poor  of  the  parish  in  order  to  avoid  a  prosecution  by  a  magistrate 
upon  a  charge  of  having  instigated  the  escape  of  a  prisoner  in  cus- 
tody for  a  misdemeanor;  which  offer  was  consented  to  by  the  mag- 
istrate, and  the  money  accordingly  paid  by  the  party  to  the  master 
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of  the  work-house  for  the  use  of  the  poor :  may,  at  any  rate,  counter- 
mand the  application  of  the  money  before  it  is  so  applied ;  and  may 
recover  it  back  in  an  action  for  money  had  and  received." 

In  Burke  v.  Stedy  40  6a,  217,  Steel,  who  was  employed  by  Burke 
at  a  salary  of  $100  per  month,  directed  Burke  to  pay  $25  per 
month  of  his  salary  to  Kay,  for  the  benefit  of  Kay  and  his  wife  and 
children,  as  a  donation  or  gift  from  him  to  them.  Burke  retained 
the  $25  per  month  from  Steel's  salary,  but  failed  to  pay  it  to  Kay, 
as  directed.  It  was  held  that  Steel  might  recover  the  money  from 
him  by  suit  in  his  own  name.  McCay,  J.,  said:  "This  case  comes 
within  the  case  of  Howard  College  vs.  Pace,  15  Ga.  £,,  486.  This 
was  a  direction  of  Steel  to  Burke  to  pay  Steel's  money  to  a  third 
person.  Before  Burke  does  it,  or  puts  himself  in  such  relation  to 
the  third  person  as  that  he  can  not  draw  back.  Steel  reasserts  his 
own  rights.  It  was  a  parol  gift,  without  delivery,  and  revocable 
at  Steel's  option." 

2.  It  is  contended  by  counsel  for  the  plaintiff  in  error,  that, 
whether  the  gifts  to  Mrs.  MuUis  and  Dimcan  Graham  were  com- 
plete or  not,  there  was  a  complete  gift  as  to  so  much  of  the  money 
as  the  defendant  was  to  invest  in  land  for  the  benefit  of  his  little 
children.  This  contention  is  based  upon  the  theory  that  this 
money  was  given  by  Samuel  G.  Graham  to  the  defendant  for  the 
latter's  children,  and  that,  these  children  being  minors,  their  father 
had  the  right  to  accept  the  gift  for  them  and  did  so  accept  it.  In 
our  opinion,  this  contention  is  not  tenable.  Granting  that  Graham 
intended  to  make  a  gift  of  money,  and  not  of  land,  to  theset  chil- 
dren, and  that  the  defendant,  acting  for  his  children,  intended  to  ac- 
cept the  same  for  them,  still  the  gift  was  incomplete  because  of  its 
indefiniteness  and  uncertainty.  According  to  the  defendant's  tes- 
timony, he  was  instructed  by  Graham,  the  owner  of  the  money,  to 
take  the  entire  fun^  turned  over  to  him  and  to  deliver  $1,000  to 
Mrs.  Mullis  and  $700  to  Duncan  Graham,  and  to  invest  a  part  of 
the  balance  in  land,  taking  the  deeds  in  the  names  of  the  defend- 
ant's little  motherless  children.  Can  any  man  say  what  part  of 
the  balance  remaining  after  deducting  $1,700  from  the  entire  sum, 
was  to  be  invested  in  land  for  the  defendant's  children  ?  A  gift 
stands  upon  the  footing  of  an  executed  contract,  and,  as  in  the  case 
of  a  contract,  there  must  be  an  identification  of  its  subject-matter. 
Here  it  is  impossible  to  say  how  much  money  Graham  intended  to 
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give  to  these  children,  for  clearly  he  did  not  intend  to  give  to  them 
all  of  such  balance.  If  it  be  said  that  he  intended  to  give  them  so 
much  of  the  balance  remaining,  after  giving  $1,000  to  Mrs.  Mullis 
and  $700  to  Duncan  Graham,  as  the  defendant  should  invest  in 
land  for  his  children,  then,  until  the  defendant  should  make  such 
investment,  the  amount  of  money  which  the  donor  intended  to  give 
the  children  would  be  unascertained  and  unascertainable.  We  are 
clearly  of  opinion  that  there  was  no  complete  gift  to  the  children 
when  the  defendant  obtained  possession  of  the  money ;  and  what- 
ever may  be  the  law  with  reference  to  the  status  of  the  $500 
which  the  defendant  did  invest  in  land — taking  the  deed  in  the 
name  of  one,  and  not  all,  of  the  children, —  it  seems  perfectly  plain 
that  as  to  the  money  which  he  had  not  invested  in  land  the  gift  in- 
tended by  Graham  was  incomplete.  Certainly  there  could  be  no 
gift  from  Graham  to  these  children  until  an  investment  had  been 
made  in  land  for  their  benefit,  and  then  the  gift  would  not  include 
any  money  not  so  invested.  Taking  the  defendant's  testimony  to 
be  true,  he  was  simply  the  agent  of  Samuel  G.  Graham,  intrusted 
as  such  with  a  sum  of  money,  amounting  to  about  $3,087,  for  cer- 
tain specified  purposes,  viz.:  to  deliver  $1,000  to  Mrs.  Mullis  and 
$700  to  Duncan  Graham,  and  to  invest  a  portion  of  the  balance  in 
land  for  his  children.  Before  he  had  carried  out  old  man  Graham's 
intentions  with  reference  to  either  of  the  intended  gifts — with  the 
possible  exception  of  the  $500  invested  in  land  for  one  of  the  chil- 
dren,— the  prospective  donor  reasserted  his  title  thereto  and  effec- 
tually revoked  the  agency. 

3.  Neither  the  counsel  for  the  plaintiff  in  error  nor  the  counsel 
for  the  defendant  in  error  contended  before  this  court  that  the  tes- 
timony of  the  defendant  below,  if  true,  showed  the  creation  of  an 
express  trust,  in  which  the  defendant  was  the  trustee  for  the  bene- 
ficiaries thereof.  On  the  contrary,  both  sides  contended  that  this 
testimony  did  not  show  the  creation  of  an  express  trust.  But  as 
much  has  been  said,  in  the  argument  and  briefs  of  counsel,  upon 
the  question  as  to  whether  this  testimony  showed  the  creation  of 
Buch  a  trust,  we  will  simply  say  that  no  express  trust  was  created, 
for  the  sufficient  reason,  if  for  no  other,  that,  since  the  adoption  of 
the  code,  no  express  trust  can  be  created  by  parol  in  this  State. 
Qvil  Code,  §  3153.  We  might  add,  also,  that  what  we  have  said 
in  reference  to  the  indefiniteness  and  uncertainty  of  the  subject- 
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matter  of  the  alleged  gift  to  the  defendant's  children,  rendering  the 
same  incomplete,  would  apply  equally  as  well  if  the  alleged  gift 
were  to  him  in  trust  for  them ;  the  gift  to  the  trustee  would  be  in- 
complete for  the  same  reason. 

4.  Applying  the  rules  annoimced  above  to  that  view  of  the  evi- 
dence most  favorable  to  the  defendant,  the  court,  as  we  have  already 
seen,  committed  no  error  in  directing  the  verdict  which  the  jury 
returned,  the  $500  invested  in  land  not  being  included  therein. 

5.  Complaint  is  made  in  the  bill  of  exceptions  that  the  court,  in 
purging  the  jury,  upon  motion  of  plaintiff's  counsel,  excluded  there- 
from a  certain  juror,  upon  a  ground  which  did  not  render  such  juror 
disqualified  to  sit  upon  the  trial  of  the  case.  We  do  not  deem  it 
necessary  to  consider  this  question,  for  the  reason  that  the  verdict 
directed  by  the  court  was  the  only  outcome  of  the  case  legally 
possible,  and,  therefore,  any  error  in  empaneling  the  jury  was  im- 
material. The  verdict  being  properly  directed  by  the  court,  it 
mattered  not  who  composed  the  jury. 

Judgment  affirmed.     All  the  Jtistices  concurring. 


\u7_m\  SmTH  &  Company  v.  Columbia  Jewelry  Company. 

'<ii22  775  Little,  J.  1.  A  petition  in  the  name  of  the  "  Columbia  Jewelry  Company  "  as 
^   188  plaintiff  is  amendable  8o  as  to  show  that  the  company  is  a  partnership  com- 

posed of  individuals. 

2.  Even  if  an  order  for  merchandise,  procured  by  fraudulent  representations 
made  by  an  agent  of  the  seller,  authorized  only  to  take  and  receive  orders,  is 
open,  to  cancellation  on  account  of  such  fraud,  the  countermand  must  be  de- 
livered to  the  seller  and  not  the  agent. 

8.  Sending  a  countermand  to  such  agent,  with  no  attempt  to  communicate  the 
same  directly  to  the  principal,  is  not  sufficient  to  effect  a  rescission  of  the  order. 

4.  Under  the  undisputed  facts  of  the  present  case,  there  was  no  error  in  direct- 
ing a  verdict  Judgment  affirmed.     AH  the  Justices  concurring. 

Submitted  January  10,  ~  Decided  February  6,  1902. 

Complaint.     Before  Judge  Seabrook.      Dodge   superior  court. 
May  30,  1901. 

B,  B.  Milner,  W.  M.  Morrison,  and  J,  E.  Wooten,  for  plaintiffs 
in  error.     DeLacy  &  Bishop,  contra. 
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WORTH,  survivor,  v.  CARMICHAEL,  and  vice  versa,  m.    al, 

1.  A  judgment  rendered  in  litigation  between  the  same  parties  is  not  conclusive  'l^  237 
in  a  subsequent  suit  between  them  on  a  different  cause  of  action,  except  as  114  6991 
to  issues  actually  made  and  detennined  in  the  former  litigation.  Accord- *^24  eqej 
ingly,  where  two  notes  were  given  upon  a  consideration  arising  in  one  and 

the  same  transaction,  a  judgment  rendered  in  favor  of  the  payee  against  the 
maker,  upon  one  of  such  notes,  did  not  operate  to  estop  the  latter  from  set- 
ting up,  in  a  subsequent  action  brought  by  the  former  against  him  on  the 
other  note,  a  defense  which  was  not  in  issue  when  the  judgment  was  ren- 
dered. 

2.  There  was  ample  evidence  to  authorize  the  charges  complained  of,  and  to 
warrant  the  verdict  found  ;  and  there  was  no  error  in  refusing  to  grant  a  new 
trial. 

Argaed  January  10,  —  Decided  February  6, 1903. 

Complaint.  Before  Judge  Roberts.  Wilcox  superior  court 
July  30,  1901. 

Thomson  &  Whipple,  for  plaintiff. 

Eldridge  Cutis  and  Hal  Lawson,  for  defendant. 

Fish,  J.  D.  C,  Carmichael,  A.  C.  McLeod,  and  P.  H.  Emmett 
were  accommodation  indorsers  on  a  note  given  by  William  Mc- 
Queen &  Ck).  to  Worth  &  Worth,  as  collateral  for  an  acceptance  of 
Worth  &  Worth  in  favor  of  McQueen  &  Co.  Subsequently  to  their 
indorsement,  these  indorsers  gave  their  two  joint  and  several  indi- 
vidual notes  to  Worth  &  Worth,  in  lieu  of  the  note  which  they  had 
indorsed.  Worth  &  Worth  brought  suit,  in  the  county  court,  against 
Carmichael  upon  one  of  these  individual  notes,  to  which  he  set  up 
no  defense,  but  confessed  judgment,  with  a  stay  of  execution.  Sub- 
sequently the  present  suit  was  instituted  upon  the  other  individual 
note,  by  Worth  &  Worth,  in  the  superior  court,  against  Carmi- 
chael, McLeod,  and  Emmett.  To  this  action  Carmichael  pleaded, 
in  substance,  that  he  was  induced  to  give  the  note  sued  on  in  the 
present  case,  and  the  one  upon  which  judgment  was  obtained  in 
the  county  court,  by  false  and  fraudulent  representations  of  Worth 
&  Worth,  to  the  eflfect  that  Worth  &  Worth  had  been  made  pre- 
ferred creditors  in  an  assignment  made  by  William  McQueen,  and 
that  they  would  apply  toward  the  payment  of  these  notes  what- 
ever sums  they  should  receive  under  the  assignment;  and  that  the 
defendant  had  been  injured  in  thus  being  induced  to  give  to  the 
plaintiffs  his  note  as  principal,  in  substitution  of  one  upon  which  he 
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was  merelj  accommodation  indorser.  The  case  proceeding  to  trial 
in  the  name  of  B.  G.  Worth,  surviving  partner  of  Worth  &  Worth, 
a  verdict  was  rendered  in  favor  of  the  defendant.  Plaintiflf  moved 
for  a  new  trial,  which  motion  being  overruled,  he  excepted. 

1.  Complaint  was  made  in  the  motion  for  a  new  trial  that  the 
court  erred  in  refusing  to  charge  the  jury,  at  the  request  of  coun- 
sel for  the  plaintiflf,  that, "  Where  two  notes  are  given  as  part  of  the 
same  transaction  and  suit  is  entered  upon  one  of  the  notes,  and  the 
defendant  interposes  no  defense  to  said  suit,  and  judgment  is  en- 
tered therein,  the  defendant  is  estopped  to  interpose  a  defense  to  a 
subsequent  suit  on  the  other  of  said  series  of  notes,  which  by  the  ex- 
ercise of  ordinary  care  and  diligence  he  might  have  known  of,  and 
have  interposed  and  urged  as  a  defense  to  the  original  suit."  There 
was  no  error  in  refusing  to  give  this  request  in  charge,  as  the  prop- 
osition contained  therein  is  not  the  law.  As  the  note  sued  on  in 
the  present  case  is  a  diflferent  cause  of  action  from  the  note  upon 
which  judgment  was  obtained  against  the  defendant  in  the  county 
court,  before  that  judgment  could  be  invoked  by  the  plaintiflf  as  an 
estoppel  upon  the  defendant  in  this  case,  it  would  have  to  appear 
that  the  matters  set  up  by  the  pleas  in  the  present  case  were  ac- 
tually put  in  issue  and  determined  in  the  suit  which  resulted  in  the 
judgment.  Such,  however,  is  not  the  fact,  as  it  is  shown  by  the 
record,  and  also  apparent  from  this  request  to  charge,  that  no  de- 
fense was  made  to  the  action  upon  the  first  note.  Tlie  rule  is  well 
settled  that  a  judgment  rendered  in  litigation  between  the  same 
parties  does  not  operate  as  an  estoppel  in  a  subsequent  suit  be- 
tween them  on  a  diflferent  cause  of  action,  except  as  to  such  issues 
as  were  actually  tried  and  determmed  in  the  former  litigation;  and 
the  fact  that  the  cause  of  action  in  the  two  suits  arose  out  of  one 
and  the  same  transaction  does  not  alter  the  rule.  This  principle 
was  applied  by  this  court  in  the  case  of  Sloan  \.  Price,  84  Ga,  171 — 
a  case  in  which  only  two  Judges  presided,  wherein  it  was  held : 
"That  a  question  could  have  been  litigated  in  a  former  controversy 
between  the  same  parties  is  enough  to  settle  it  by  the  judgment  ren- 
dered in  that  case  as  to  all  the  projierty  involved  in  that  litigation ; 
but  to  settle  the  question  as  to  other  property,  it  must  appear  that . 
it  was  actually  litigated,  not  only  that  it  might  have  been.  Thus, 
a  waiver  of  exemption,  applicable  to  cotton  as  well  as  other  person- 
alty, may  be  urged  to  condemn  the  cotton  after  the  other  property  has 
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been  adjudicated  exempt,  although  the  waiver  might  have  been  but 
was  not  urged  to  subject  the  other  property."  Chief  Justice  Bleck- 
ley, in  delivering  the  opinion,  said :  "  The  waiver  of  exemption 
might  have  been  litigated  in  the  former  claim,  and  if  it  had  been, 
the  judgment  would  have  been  conclusive  upon  that  question  on 
the  trial  of  the  latter  claim ;  but  the  evidence  shows  that  the  ques- 
tion was  not  litigated  in  the  trial  of  the  first  claim.  Therefore  it 
remained  open  and  at  large."  To  sustain  the  proposition,  the  fol- 
lowing authorities  were  there  cited:  Freeman  on  Judgments,  253 
Cromwell  v.  County  of  Sac,  94  U.  S.  351 ;  Davis  v.  Brown,  Id.  423 
EusseU  V.  Place,  Id.  606 ;  Hewlett  v.  Tarte,  10  C.  B.  (N.  S.)  813 
Notes  to  Cromwell  v.  County  of  Sac,  16  Am.  Law  Reg.  (N.  S.)  730. 
In  Laird  v.  City  of  DeSoto,  32  Fed.  Rep.  652,  the  rule  is  stated  by 
Brewer,  J.,  to  be:  "That  where  the  second  suit  is  not  upon  the 
same  cause  of  action,  though  between  the  same  parties,  the  former 
judgment  is  conclusive  as  to  matters  which  were  in  fact  and  nec- 
essarily decided,  and  is  not  conclusive  as  to  matters  which  might 
have  been,  but  which  were  not,  presented  and  decided."  In  rea- 
soning why  a  judgment  in  a  former  suit  should  not  be  conclusive 
in  a  second  suit  between  the  same  parties,  on  a  different  cause  of 
action,  except  as  to  issues  made  and  decided  in  the  former  action, 
Mr.  Justice  Field,  in  Cromwell  v.  Coimty  of  Sac,  supra,  said :  "  Various 
considerations,  other  than  the  actual  merits,  may  govern  a  party  in 
bringing  forward  grounds  of  recovery  or  defence  in  one  action, 
which  may  not  exist  in  another  action  upon  a  different  demand ; 
such  as  the  smallness  of  the  amount  or  the  value  of  the  property 
in  controversy,  the  difl&culty  of  obtaining  the  necessary  evidence, 
the  expense  of  the  litigation,  and  his  own  situation  at  the  time.  A 
party  acting  upon  considerations  like  these  ought  not  to  be  pre- 
cluded from  contesting  in  a  subsequent  action  other  demands  arising 
out  of  the  same  transaction."  The  rule  which  we  have  above  re- 
ferred to  and  stated  is  so  well  established  that  we  deem  it  unnec- 
essary to  cite  the  other  numerous  decisions,  by  various  courts,  upon 
the  subject. 

2.  The  other  special  grounds  of  the  motion  for  a  new  trial  relate 
to  exceptions  to  specified  extracts  from  the  court's  charge  upon  the 
subject  of  fraud,  the  objection  being,  in  substance,  that  there  was 
no  evidence  to  authorize  such  charges.  We  have  carefully  read 
the  brief  of  evidence,  and  find  that  such  exceptions  were  not  well 
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taken.     There  was  ample  evidence  to  authorize  the  chaiges  com- 
plained of,  and  to  warrant  the  verdict  in  favor  of  the  defendant. 

Judgment  on  main  hill  of  exceptions  affirmed;  cross^bUl  dismissed. 
All  the  Justices  concurring. 


PARKER  et  al.  v.  HOME  MUTUAL  BUILDING  AND  LOAN 
ASSOCIATION. 

1.  Land  conveyed  in  a  deed  to  secure  a  debt  is  not  subject  to  levy  and  sale  un- 
der a  judgment  obtained  upon  the  debt  until  the  grantee  executes  a  reconvey- 
ance to  the  grantor. 

2.  Although  such  a  judgment  has  been  rendered  and  an  execution  issued,  the 
plaintiff  therein  may  nevertheless  maintain  an  action  against  the  defendant 
for  the  recovery  of  the  land. 

8.  No  presumption  arises  that  an  attorney,  who  obtains  such  a  judgment,  has 
authority  from  his  client  to  have  the  execution  issued  thereon  levied  upon 
the  land  conveyed  in  the  security  deed  before  it  has  been  reconveyed  by  the 
plaintiff  to  the  defendant. 

4.  Applying  the  rules  above  announced  to  the  facts  of  the  present  case,  there 
was  no  error  in  directing  a  verdict  in  favor  of  the  plaintiff. 

Argued  Janoar/  10,  —  Decided  February  6, 1902. 

Equitable  petition.     Before  Judge  Roberts.      Telfair  superior 
court.     August  27,  1901 . 

Eason  &  McEa^e,  for  plaintiffs  in  error. 
K  D,  Graham,  contra. 

Fish,  J.  It  appears  from  the  record,  that  C.  F.  Weeks  and  C. 
H.  Cook  executed  and  delivered  to  the  Home  Mutual  Building  and 
Loan  Association  a  deed  to  certain  lots  in  the  town  of  Helena,  in 
Telfair  county,  to  secure  a  loan  of  $800,  for  which  they  gave  the  asso- 
ciation their  bond,  it,  at  the  same  time,  executing  to  them  a  bond  to 
reconvey  the  land  to  them  upon  the  payment  of  the  loan.  The  loan 
not  being  paid  at  maturity,  the  association  brought  suit  against 
Weeks  and  CJook  upon  their  bond,  and  obtained  judgment  thereon, 
which  was  general  against  the  defendants  and  also  special  against 
the  land  described  in  the  security  deed.  Execution  issued,  which 
followed  the  judgment.  This  execution  was  levied  upon  the  land 
described  therein,  which  was,  at  the  sheriff's  sale,  bid  in  by  C.  B, 
Parker,  for  the  sum  of  $70,  the  sheriff  executing  to  him  a  deed  to 
the  property      Parker  afterwards  sold  and  conveyed  the  land  to 
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Brigman,  in  consideratioD  of  $600.  The  association  never  at  any. 
time  executed  a  deed  reconveying  the  land  to  Weeks  and  CJook. 
After  the  purchase  by  Brigman,  the  association  brought  an  equi- 
table petition  against  Allagood,  the  sheriff  who  sold  the  land,  Par- 
ker, and  Brigman,  in  which  it  allied  that  the  sheriff's  sale  to  Parker 
and  the  sale  from  the  latter  to  Brigman  were  void,  for  the  reason 
that  the  association  had  never  reconveyed  the  land  to  Weeks  and 
Cook,  and  that  the  levy  under  which  the  sheriff's  sale  was  had  was 
without  any  instructions  or  authority  from,  or  knowledge  of,  the 
association.  The  prayers  of  the  petition  were,  for  a  recovery  of  the 
land,  the  cancellation  of  the  sheriff's  deed  to  Parker  and  of  the  deed 
from  Parker  to  Brigman,  and  for  general  relief.  The  sheriff's  an- 
swer was  to  the  effect,  that  his  levy  upon  the  land  and  its  sale  were 
in  accordance  with  instructions  received  from  the  attorney  of  the 
association,  and  that  the  sale  was  regular  and  fair ;  that  Parker  paid 
him  the  $70,  which  was  the  highest  and  best  bid  received ;  and 
that  a  suflBciency  of  this  amount  had  been  applied  to  the  payment 
of  costs  and  the  balance  tendered  to  the  attorney  of  the  association, 
who  had  declined  to  accept  it.  Parker  answered  that  he  had  pur- 
chased the  land,  at  sheriff's  sale,  in  good  faith,  and  that  he  had  no 
notice  of  the  fact  that  the  association  had  not  reconveyed  it  to 
Weeks  and  Cook.  Brigman  answered  that  he  had  purchased  from 
Parker  in  good  faith  and  for  a  valuable  consideration,  and  without 
notice  that  the  association  had  any  claim  or  right  to  the  property, 
and  that  he  was  then  in  possession.  Upon  the  trial,  McLane, 
clerk  of  the  superior  court  of  Telfair  county,  testified  that  Z.  A.  lit- 
tlejohn,  the  attorney  of  the  association  who  obtained  the  judgment, 
directed  him  to  deliver  the  execution  to  the  sheriff  of  that  county, 
"with  instructions  to  proceed  at  once  to  make  the  money,"  and  that 
he  turned  over  the  execution  to  the  sheriff,  and  at  the  same  time 
delivered  to  him  littlejohn's  instructions.  Tlie  sheriff  testified  that 
the  clerk  handed  him  the  execution,  with  instructions  to  make 
the  money  thereon  as  speedily  as  possible,  and  with  further  direc- 
tions that  it  be  levied  upon  the  land  in  question.  Parker's  testi- 
mony was  in  accordance  with  his  plea.  Brigman  did  not  testify 
upon  the  trial.  Z.  A.  Littlejohn  testified  that,  as  attorney  at  law 
of  the  Building  and  Loan  Association,  he  obtained  the  judgment 
against  Weeks  and  Cook ;  that  he  directed  McLane,  the  clerk  of  the 
court,  to  issue  execution  thereon  and  to  enter  it  upon  the  general 
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execution  docket,  but  that  he  never  at  any  time  authorized  the  sher- 
iff to  levy  the  execution  upon  the  property  in  dispute;  that  the 
levy  was  made  without  his  knowledge  or  consent,  and  that  be  knew 
nothing  of  the  levy  until  after  the  sheriff's  sale;  that  he  had  beea 
practicing  law  for  thirteen  years,  and  representing  the  Home  Mutual 
Building  and  Loan  Association,  as  attorney,  for  five  years  prior  to  the 
date  of  the  levy,  and  knew  that  before  a  levy  could  be  lawfully  made 
upon  the  property  it  was  necessary  that  the  association  reconvey  it 
to  Weeks  and  Cook  and  have  such  reconveyance  properly  filed  and 
recorded ;  that  he  did  not  desire  the  property  in  question  levied 
upon,  because  there  were  negotiations  pending  by  which  he  hoped 
to  adjust  the  matter  without  a  levy  and  sale.  W.  S.  Thomson, 
president  of  the  association,  and  law  partner  of  Little  John,  testified 
that  the  latter  had  entire  and  exclusive  control  of  the  case  of  the 
association  against  Weeks  and  Cook  until  after  the  sheriff's  sale, 
and  that  he,  Thomson,  never  at  any  time  gave  the  sheriff  of  Telfair 
county,  or  any  one  else,  instructions  to  levy  the  execution,  and  that 
he  never  knew  of  the  levy  until  after  the  sale  had  taken  place. 
W.  W.  Shipp,  the  secretary  and  treasurer  of  the  association,  testi- 
fied that  the  association  had  never  given  the  sheriff  of  Telfair  county 
any  authority  to  levy  on  and  sell  the  property  in  controversy,  and 
that  he  had  no  knowledge  of  the  levy  until  after  the  sale  had  been 
made.  The  court  directed  a  verdict  in  favor  of  the  Building  and 
Loan  Association,  that  it  recover  the  premises  in  dispute,  and  that 
the  deed  from  the  sheriff  to  Parker  and  the  one  from  the  latter  to 
Brigman  be  cancelled.  The  defendants  made  a  motion  for  a  new 
trial,  which  being  overruled,  they  excepted. 

According  to  numerous  decisions  of  this  court,  the  sheriff's  sale 
under  which  Parker  bought  was  absolutely  void,  because  the 
Building  and  Loan  Association,  the  grantee  in  the  security  deed, 
had  never  made  a  reconveyance  of  the  property  to  the  grantors. 
Weeks  and  Cook.  Ashley  v.  Cooky  109  Oa,  653,  and  cases  cited. 
The  fact  that  the  association  had  sued  Weeks  and  Cook  on  the 
bond  secured  by  the  deed,  and  obtained  judgment  thereon,  is  no 
reason  why  the  association  should  not  recover  the  property  con- 
veyed to  it  as  security.  To  revest  the  title  in  Weeks  and  Cook  it 
would  be  essential  that  the  suit  and  judgment  should  be  followed 
by  a  reconveyance,  levy  and  sale,  or  the  debt  paid  and  the  security 
deed  cancelled  as  provided  by  law.     Ashley  v.  Cook^  supra.     The 
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coDtroUing  question  in  this  case  is,  whether  littlejohn,  as  attorney 
for  the  association,  had  authority  to  bind  it  in  instructing  the  levy 
to  be  made  upon  this  property.  Whatever  the  truth  may  be  as  to 
the  issue  of  fact  between  him  and  the  derk,  in  reference  to  the 
alleged  direction  to  the  sheriflf  to  make  the  levy,  as  the  court  di- 
rected a  verdict  for  the  plaintiff  we  must  consider  the  case  as  if 
such  direction  were  really  given.  The  general  rule  seems  to  be 
that  an  attorney  in  whose  hands  a  claim  is  placed  for  suit  is  pre- 
sumed, after  obtaining  judgment  thereon  in  favor  of  his  client,  to 
have  authority  to  have  execution  issued  and  to  direct  it  to  be  lev- 
ied upon  property  belonging  to  the  defendant  In  Jorus  v.  Lamon^ 
92  Oa,  529,  it  was  held :  "  The  attachment  tmder  which  the  levy 
was  made  having  been  sued  out  by  the  attorney  of  the  plaintiff  in 
that  case,  and  the  facts  and  circumstances  showing  l^yond  question 
that  there  was  no  reason  to  believe  that  any  property  was  or  would 
be  within  reach  of  the  attaching  officer  except  the  horse  and  buggy 
on  which  the  levy  was  made,  and  the  attorney  having  been  pres- 
ent when  the  levy  was  made,  and  not  having  said  or  done  anything 
to  forbid  or  disapprove  the  act  of  the  levying  officer,  it  is  a  neces- 
sary inference  that  the  act  of  the  officer  in  seizing  the  particular 
property  was  as  much  the  result  of  the  attorney's  conduct  as  it 
would  have  been  if  the  latter  had  expressly  pointed  out  the  prop- 
erty and  directed  the  officer  to  seize  it  under  the  attachment.  The 
levy  should  therefore  be  treated  as  having  been  made  by  direction 
of  the  attorney,  and  with  authority  from  his  client,  the  property  at 
the  time  of  the  levy  being  in  the  possession  of  the  defendant  in  at- 
tachment." K  this  ruling  means  that  an  attorney  has  an  implied 
authority  to  direct  that  an  execution,  which  he  has  obtained  in 
favor  of  hi3  client,  be  levied  upon  property  belonging  to  a  third 
person,  and  that  the  client  will  be  responsible  for  damages  result- 
ing from  such  a  trespass,  then,  in  the  opinion  of  the  writer,  the  de- 
cision is  unsound.  In  the  language  of  Judge  Cooley,  in  Foster  v. 
Wiley,  27  Mich.  249,  •'  There  is  a  plain  difference  between  a  tres- 
pass committed  on  a  third  party  in  assumed  execution  of  process, 
and  one  committed  on  the  defendant  under  process  sued  out  irreg- 
ularly. A  plaintiff  can  never  be  held  to  intend  a  trespass  to  third 
persons;  but  when  one  puts  his  case  against  another  into  the  hands 
of  an  attorney  for  suit,  it  is  a  reasonable  presumption  that  the  au- 
thority he  intends  to  confer  upon  the  attorney  includes  such  action 
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as  the  latter,  in  his  superior  knowledge  of  the  law,  may  decide  to 
be  legal,  proper,  and  necessary  in  the  prosecution  of  the  demand, 
and  consequently  whatever  adverse  proceedings  may  be  taken  by 
the  attorney  are  to  be  considered,  so  far  as  they  affect  the  defend- 
ant ih  the  suit,  as  approved  by  the  clieut  in  advance,  and  therefore 
as  his  act,  even  though  they  prove  to  be  unwarranted  by  the  law." 
The  decision  rendered  by  this  court  in  LyriM^  v.  New  England 
Mortgage  Security  Co,^  98  Ga.  442,  is  in  accordance  with  this  prin- 
ciple. There  a  deed  was  given  as  security  for  a  debt,  the  grantee 
giving  a  bond  to  reconvey  upon  payment.  The  record  shows  that, 
upon  failure  of  payment  at  maturity,  the  grantee  reconveyed  to  the 
grantor  the  property  described  in  the  security  deed,  and  then  sued 
out  an  attachment,  which  was  levied  thereon.  Judgment  was  after- 
wards rendered  in  the  attachment  proceedings  against  a  lot  of  land 
other  than  that  described  in  the  security  deed,  the  judgment,  in 
this  respect,  following  the  declaration  in  attachment.  Upon  this 
judgment  execution  issued,  which  appeared  on  its  face  to  be  gen- 
eral and  then  special  against  the  lot  of  land  described  in  the  decla- 
ration and  judgment.  This  execution  was  levied  on  the  lot  of  land 
described  in  the  security  deed,  which  had  been  levied  on  under  the 
attachment,  and  the  same  was  sold  at  sheriff's  sale,  and  the  pur- 
chasers at  this  sale  sold  the  land  to  Lynn,  against  whom  ejectment 
was  brought  for  its  recovery  by  the  New  England  Mortgage  Se- 
curity Co.,  which  owned  the  note  and  to  which  the  grantee  in  the 
original  security  deed  had  conveyed  the  property  sold.  The  plain- 
tiff in  that  case  sought  to  recover  upon  the  ground  that  the  sher- 
iff's sale  was  void,  because  of  the  defective  judgment.  This  court, 
evidently  proceeding  upon  the  presumption  that  the  Mortgage  Se- 
curity Co.  intended  to  confer  upon  its  attorney  authority  to  take 
such  proceedings  against  its  debtor  as  he  might  consider  proper  to 
enforce  the  collection  of  the  debt,  even  though  they  might  prove 
to  be  unwarranted  by  the  law,  held :  "  A  plaintiff  who  causes,  under 
an  execution  in  his  favor,  a  sale  of  property  by  an  officer  authorized 
to  sell,  is,  as  against  a  bona  fide  purchaser  at  such  sale  (except  for 
the  purpose  of  maintaining  a  petition  to  set  the  sale  aside,  founded 
upon  facts  equitably  entitling  him  to  such  relief),  estopped  to  deny 
either  the  vaUdity  of  the  process,  the  regularity  of  its  issue,  or  the 
lawfulness  of  the  sale."  We  do  not  think  the  ruHng  made  in  tliia 
case,  or  that  made  in  Jones  v.  Lamon,  supra,  controls  the  case  now 
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nnder  consideration;  for,  in  the  present  case,  the  attorney,  after  ob- 
taining judgment  and  having  execution  issued  thereon,  could  not 
legally  proceed  further  against  the  land  in  dispute  until  his  client, 
the  Building  and  Loan  Association,  had  taken  positive  action,  in- 
dicating its  purpose  to  have  the  property  levied  upon  and  sold  in 
satisfaction  of  its  judgment,  by  reconveying  the  same  to  the  gran- 
tees in  the  security  deed  and  having  such  reconveyance  filed  and 
recorded.  We  think  it  would  be  unreasonable  to  presume  that  the 
Building  and  Loan  Association  intended  that  its  attorney  should  have 
authority  to  have  the  execution  levied  upon  this  property  before 
such  a  reconveyance  had  been  executed,  filed,  and  recorded,  and 
while  the  legal  title  to  the  property  was  still  in  the  association. 
The  more  reasonable  presumption  would  be,  that  if  the  association 
desired  .the  execution  to  proceed  against  this  property,  to  which  it 
held  the  title,  it  would  execute  the  reconveyance  as  the  law  re- 
quires, and  then  authorize  its  attorney  to  proceed  according  to  law. 
Our  conclusion,  therefore,  is  that,  even  if  Mr.  Littlejohn  directed 
the  sheriff  to  make  the  levy,  there  is  no  evidence  that  the  associa- 
tion authorized  him  so  to  do,  and  that  the  law  will  not  presume  that 
he  had  such  authority,  and  that,  applying  the  rulings  herein  an- 
nounced to  the  facts  of  the  case,  the  court  did  not  err  in  directing 
the  verdict  of  which  complaint  is  made. 

Judgment  afflrmed.     All  the  Justices  concurring. 


WILLIAMS  COMPANY  v,  BUNN  et  aL 

Lewis,  J.  Sabstantial  relief  being  prayed  against  the  defendant  residing  in 
Ware  county  as  well  as  against  those  residing  in  Chatham  county,  the  action 
was  maintainable  in  Ware  county.  The  petition  set  up  a  good  cause  of  ac- 
tion, and  the  demuiTer  thereto  was  properly  overruled. 

Judgment  affirmed.     All  the  Justices  concurring, 

Sabmitted  January  11,  —  Decided  February  6,  1902. 

Equitable  petition.    Before  Judge  Bennet.   Ware  superior  court. 
February  8,  1901. 

Z.  A,  Wilson  and  S.  W,  Hitch,  for  plaintiff  in  error. 
Toomer  &  Reynolds,  contra. 
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BEERIE,  sheriflf,  et  al,  v.  ATKINSON    &   DUNWODY  et  al. 

Where  an  attorney  institates  a  suit  in  behalf  of  plaintifib  some  of  whom  reside 
in  this  State  and  some  of  whom  are  non-residents,  and  the  plaintiffs  are  cast 
in  the  suit,  the  attorney  is  not  liable  to  the  officers  of  court  for  any  of  the 
costs  incurred.  Section  5387  of  the  Civil  Code  applies  only  when  the  plain- 
tiff or  plaintiffs  are  all  non-residents. 

Argued  January  11«  —  Decided  February  6,  IMS. 

MotioD  to  amend  judgment.  Before  Judge  Bennet  Glynn 
superior  court.     February  18,  1901. 

F.  T,  Saussy  and  D.  W,  Krauss,  for  plaintiflfs.  W.  E.  Kay, 
Atkinson  &  Dunvx)dy,  and  Cravatt  <fe  Whitfield,  for  defendants. 

Simmons,  C.  J.  Certain  attorneys  instituted  an  action  in  Glynn 
superior  court  in  behalf  of  several  persons,  some  of  whom  were  resi- 
dents of  this  State  and  some  of  whom  were  non-residents.  At  the 
final  termination  of  the  case  the  plaintiffs  were  cast  in  the  suit. 
Judgments  were  entered  up,  for  the  use  of  the  ofl&cers  of  court,  for 
certain  amounts  against  the  plaintiffs.  At  a  subsequent  term  of 
the  court  a  motion  was  made  to  have  the  judgment  amended  so  as 
to  make  the  attorneys  liable  for  the  costs  in  the  case.  The  judge 
of  the  court  below  sustained  a  demurrer  to  this  motion.  The  mov- 
ants excepted. 

The  Civil  Code,  §5387,  provides  that  "When  an  attorney  shall 
institute  a  suit  in  any  of  the  courts  of  this  State  for  any  person  who 
resides  out  of  this  State,  such  attorney  shall  be  liable  to  pay  all 
costs  of  the  officers  of  court  in  case  such  suit  shall  be  dismissed  or 
the  plaintiff  be  cast  in  his  suit."  There  have  been  several  rulings 
made  by  this  court  upon  this  section  and  the  acts  from  which  it 
was  codified.  These  cases  hold  that  an  attorney  who  brings  a  suit 
for  a  non-resident  is  responsible,  under  this  section,  for  the  costs. 
The  case  now  under  consideration  is  different  from  any  of  these 
cases.  In  them  the  record  disclosed  either  that  the  sole  plaintiff 
was  a  non-resident  or  that  all  of  the  plaintiffs  were  non-residents 
of  the  State.  This  is  the  first  time  this  court  has  had  to  deal  with 
a  case  in  which  some  of  the  plaintiffs  were  residents  and  some  non- 
residents. After  much  consideration  we  have  come  to  the  conclu- 
sion that  in  such  a  case  the  attorneys  who  instituted  the  action  are 
not  liable  for  any  of  the  costs.     The  act  of  the  (Jeneral  Assembly 
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from  which  this  section  was  codified  is  in  derogation  of  common 
law,  and  is  somewhat  in  the  nature  of  a  penal  statute.  It  should, 
therefore,  be  strictly  construed.  Construed  strictly,  it  means,  in 
our  opinion,  that  the  attorney  is  liable  only  where  he  has  instituted 
a  suit  for  a  sole  plaintiff  who  is  non-resident,  or  for  two  or  more 
plaititiffs  all  of  whom  are  non-resident.  If  he  does  this  and  the 
plaintiff  or  plaintiffs  are  cast  in  the  suit,  the  statute  makes  him 
liable  for  all  of  the  costs.  If  the  movants  in  this  case  were  correct 
ia  their  interpretation  of  the  statute,  these  attorneys  would  have  to 
pay  all  the  costs  in  the  case,  although  one  half  or  two  thirds  of  the 
plaintiffs  may  have  been  residents  of  this  State  and  perfectly  solv- 
ent. Indeed,  under  this  construction,  if  all  the  plaintiffs  but  one 
were  residents,  the  attorneys  would  still  have  to  pay  all  the  costs. 
We  think  that  the  General  Assembly,  in  enacting  this  statute,  did 
not  have  such  a  case  as  this  in  contemplation,  but  merely  intended 
to  provide  for  the  protection  of  the  ofScers  of  court  where  there 
waa  no  resident  plaintiff.  Where  a  resident  plaintiff  brings  a  suit 
in  this  State  and  loses,  the  law  requires  him  to  pay  the  costs.  If 
two  or  more  bring  an  action  and  lose  and  one  is  insolvent,  the  solvent 
plaintiff  or  plaintiffs  are  liable  for  all  the  costs.  So,  we  think,  if 
resident  suitors  are  willing  to  join  in  a  petition  with  non-residents, 
they  take  the  risk,  if  cast  in  the  suit,  of  having  to  pay  all  the  costs 
and  to  enforce  the  judgment  against  the  non-residents  by  due  course 
of  law.  For  these  reasons  we  think  the  trial  judge  was  right  in 
sustaining  the  demurrer  filed  by  the  attorneys. 

Jtuigment  affirmed.     All  the  Justices  concurring. 


LOWENSTEIN  v.  MEYER. 

1.  A  bartender,  whose  duUes  are  mainly  manual,  and  who  is  also  required  to 
keep  books  as  a  part  of  his  duties,  is  a  laborer  within  the  meaning  of  the  law 
creating  a  lien  in  favor  of  laborers,  for  their  labor,  upon  the  property  of  their 
employers. 

2.  When  a  debtor  who  is  liable  on  more  than  one  account  to  the  same  creditor 
makes  payments  to  the  creditor  without  directing  how  the  payments  are  to 
be  applied  to  the  various  debts,  it  is  the  right  of  the  creditor  to  apply  the 
payments  to  the  oldest  claim. 

3.  When  a  wife  purchases  from  her  husband  property  upon  which  there  is  a 
valid  subsisting  lien  created  by  the  husband,  the  agreement  by  the  wife  to 
pay  the  amount  secured  by  tbe  lien,  in  order  to  obtain  an  imencumbered  title 
to  the  pix^rty,  is  not  such  an  assumption  by  her  of  her  husband^sdebtasis 
prohibited  by  law. 
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4.  The  evidence  was  conflicting,  but  was  sufficient  to  sustain  the  verdict ;  and  no 
error  of  law  appears  requiring  a  reversal  of  the  judgment  refusing  to  grant  m 
new  trial. 

Argued  JanoAry  11,— Decided  Febraar>'  6,  1902. 

Foreclosure  of  laborer's  lien.  Before  Judge  Bennet.  Glynn 
superior  court.     February  2,  1901. 

Owens  Johnson  and  Ira  E,  Smithy  for  plaintiff  in  error,  cited,  on 
the  proposition  that  the  plaintiff  below  was  not  entitled  to  a  labor- 
er's Uen:  63  Ga.  172;  68  Ga,  659 ;  73  Ga.  234;  98  Ga,  249 ;  99 
Ga.  250 ;  108  Ga.  411 ;  Id.  794;  110  Ga.  326.  On  the  proposition 
that  the  defendant's  undertaking  to  pay  the  debt  was  not  valid : 
avil  Code,  §§  2474,  2488, 5790  ;  80  Ga.  620  ;  92  Ga.  327  ;  96  Ga. 
684;  Id.  566;  98  Ga.  428  ;  Id.  43  (3) ;  Id.  667  ;  103  Ga.  745 ;  106 
Ga.  238;  107  Ga.  804;  110  Ga.  376  ;  112  Ga.  330. 

D.  W.  Krauss,  contra,  cited,  as  to  right  to  laborer's  lien :  Civil 
Code,  §§  2792,  2816 ;  63  Ga.  172,  and  cases  therein  cited  ;  98  Ga. 
249 ;  99  Ga.  250.  As  to  defendant's  undertaking  to  pay  the  debt: 
78  Ga.  250;  96  Ga.  568;  98  Ga.  667 ;  106  Ga.  245. 

Lewis,  J.  Meyer  brought  suit  in  Glynn  superior  court  against 
Mrs.  Viola  Lowenstein,  to  foreclose  a  laborer's  lien  for  work  done 
by  the  plaintiff  while  in  the  employment  of  the  defendant  as  a  bar- 
tender. The  defendant  filed  a  counter  affidavit,  and  the  issue  thus 
formed  was  submitted  to  a  jury,  who  returned  a  verdict  in  favor  of 
the  plaintiff  for  the  full  amount  sued  for.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled,  and  she  excepted. 

1.  It  appeared  from  the  evidence  that  the  duties  of  the  plaintiff 
required  him  to  attend  the  bar,  wash  bottles,  sweep  out  the  bar- 
room, unpack  goods,  keep  the  books,  and  do  anything  eke  that  was 
required  of  him.  The  performtmce  of  these  duties  would  clearly 
entitle  him  to  a  laborer's  lien ;  and  the  fact  that,  in  addition  to  liis 
manual  labor,  he  was  required  to  keep  books,  would  not  defeat  his 
right  to  foreclose  his  lien  as  a  laborer.  Oliver  v.  Boehmy  63  Go. 
172. 

2,  3.  It  was  claimed  by  the  defendant  that  she  had  paid  the 
plaintiff  in  full  for  all  work  which  he  had  done  for  her ;  and  con- 
siderable evidence  was  introduced  to  show  that  the  plaintiff  had 
been  paid  various  sums  for  his  work  from  time  to  time.  It  was  in 
evidence,  however,  that  some  time  previously  to  the  time  when 
Meyer  went  to  work  for  Mrs.  Lowenstein,  he  had  done  work  for  her 
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husband,  Gus  Lowenstein,  for  which  he  was  not  paid ;  that  he  had 
instituted  proceedings  to  foreclose  his  laborer's  lien  against  Gus 
Lowenstein,  but  that,  at  the  solicitation  of  Mrs.  Lowenstein  and 
upon  her  promise  to  pay  the  amount  of  his  claim  against  Gus 
Lowenstein  and  to  give  him  employment  in  the  new  business,  he 
withdrew  the  foreclosure  proceedings  and  went  to  work  for  Mrs. 
Lowenstein.  He  admitted  that  certain  payments  had  been  made 
to  him  by  Mrs.  Lowenstein,  but  claimed  that  they  had  been  ap- 
plied to  the  debt  incurred  by  Gus  Lowenstein,  and  that  he  was  still 
due  the  amount  sued  for  as  remuneration  for  his  services  rendered 
the  defendant.  The  court  charged  the  jury :  "  If  you  find  that  at 
that  time  the  plaintiff  had  an  actual,  subsisting,  and  valid  laborer's 
lien  against  this  property — the  property  the  defendant  purchased 
formerly  belonging  to  her  husband,  Gus  Lowenstein ;  that  the  plain- 
tiff had  engaged  a  lawyer  to  foreclose  that  lien  and  assert  his  right 
thereunder ;  that  he  went  to  the  defendant, Mrs.  Viola  Lowenstein ; 
that  she  was  then  negotiating  for  the  purchase  of  this  property; 
that  she  recognized  this  claim  of  lien  upon  the  part  of  the  plain- 
tiff, and  agreed  that  if  he  would  not  institute  proceedings  to  fore- 
close his  lien,  so  that  she  might  obtain  the  property  free  and  unen- 
cumbered by  such  lien,  she  would  pay  him  the  amoimt  thereof, 
then  the  court  charges  you  that  that  would  be  an  original  under- 
taking on  her  part,  and  would  not  be  an  assumption  of  the  debt  of 
the  husband  by  the  wife ;  and  if  you  find  that  the  defendant  did 
enter  into  such  a  contract  with  the  plaintiff,  she  would  be  bound 
thereby."  CJomplaint  is  also  made  of  an  instruction  to  the  jury  by 
the  court  to  the  effect  that  when  a  payment  is  made  by  a  debtor  to 
a  creditor  holding  several  demands  against  him,  the  debtor  has  the 
right  to  direct  the  claim  to  which  it  shall  be  apportioned ;  and  if  he 
fails  to  do  so,  the  debtor  has  the  right  to"  apply  the  payment  at  his 
election.  We  see  no  error  in  either  of  these  instructions.  While 
it  is  true  that  a  wife  may  not  ordinarily  assume  the  debts  of  her 
husband,  it  is  well  settled  that  she  may,  when  she  purchases  prop- 
erty from  her  husband,  pay  off  any  lien  thereon  which  was  created 
by  the  husband,  the  removal  of  which  is  necessary  to  give  her  an 
unencumbered  title  to  the  property.  In  that  respect  the  present  case 
comes  squarely  within  the  rule  laid  down  by  this  court  in  the  cases 
of  Daniel  v.  Boyce,  96  Oa.  566;  and  Taylor  v.  Mortgage  Co,,  106 
Ga.  238.     It  is  equally  clear  that  Meyer,  in  the  absence  of  any 
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direction  from  Mrs.  Lowenstein,  had  a  perfect  right  to  apply  any 
payments  made  by  hei:  to  him  to  the  pre-existing  indebtedness  in- 
curred by  her  husband  which,  in  buying  the  property,  she  assumed. 
The  charge  of  which  complaint  is  made  is  in  almost  the  exact  lan- 
guage of  section  3722  of  the  Civil  Code,  which  is  in  point,  and 
which  settles  this  question  against  the  contention  of  counsel  for  the 
plaintiff  in  error. 

4.  The  foregoing  deals  with  every  question  presented  by  the  rec- 
ord which  is  worthy  of  discussion.  The  evidence  was  conflicting 
on  many  material  issues,  but  was  amply  sufficient  to  support  the 
verdict  rendered  in  favor  of  the  plaintiff,  and  no  reason  appears 
for  reversing  the  judgment  of  the  court  below  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 
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Abrams  V.  Mayor  and  Council  of  Waycross  et  al, 

SnmoNs,  C.  J.  The  allegations  of  the  plaintiff's  petition  showing  cleariy  that 
he  was  at  fault  and  could  by  the  exercise  of  ordinary  care  have  avoided  the 
injury,  the  court  did  not  err  in  dismissing  the  petition  upon  demurrer. 

Jvdgmenl  affimiei.    All  the  Justices  amcwrring. 
Argued  January  11,  —  Decided  February  6, 1902. 

Action  for  damages.    Before  Judge  Bennet.   Ware  superior  court 
February  13,  1901. 

John  T,  Myers  and  J.  L.  Sioeat,  for  plaintiff. 
W,  E.  Kay  and  J,  C.  McDonald,  for  defendants. 
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SOUTHERN  RAILWAY  COMPANY  v,  PACK 

Under  the  ruling  made  in  the  case  of  GainestiUe  Railroad  Company  v.  Edmond- 
BOTi^  101  Ga.  747^  which  was  followed  in  the  case  of  Southern  Railway  Com- 
pany V.  Myers,  108  Go.  165,  the  evidence  in  the  present  case  was  not  suffi- 
cient to  authorize  a  verdict  for  the  plaintiff,  and  a  n^w  trial  should  have 
been  granted. 

Sabmitted  January  11,  —  Decided  February  6, 1902. 


Action  for  damages, 
ley.     April  1,  1901. 


Before  Judge  Parker.     City  court  of  Bax- 


DeLacy  &  Bishop  and  G.  J,  Helton  &  Son,  for  plaintiff  in  error. 
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Cobb,  J.  Pace  sued  the  Southern  Railway  Company  for  dam- 
ages growing  out  of  the  destruction  of  timber  and  fencing  by  fire, 
which  was  alleged  to  have  been  communicated  to  the  property  de- 
stroyed from  a  locomotive  of  the  defendant.  The  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiflf,  and  the  case  is  here  upon  a  bill  of 
exceptions  assigning  error  upon  the  refusal  of  the  judge  to  grant 
the  defendant  a  new  trial  The  evidence  offered  to  establish  the 
fact  that  the  fire  was  communicated  to  the  property  of  the  plaintiff 
from  an  engine  of  the  defendant  was  entirely  circumstantial,  but 
was  of  such  a  character  as  to  authorize  a  finding  that  the  fire  was 
so  commimicated.  This  fact  having  been  established,  a  presump- 
tion of  negligence  arose  against  the  company,  and  the  controlling 
question  in  the  present  case  is  whether  this  presumption  was  re- 
butted. The  uncontradicted  evidence  of  the  defendant  showed 
that  the  engine  from  which  the  sparks  were  emitted  which  caused 
the  fire  was  equipped  with  the  latest  improved  spark-arrester,  which 
was  in  good  order  on  the  date  at  which  the  fire  occurred,  that  the 
engine  was  in  all  respects  also  in  good  order  on  that  date,  and  that 
it  was  properly  handled  by  the  engineer  in  charge.  Under  the 
rulings  of  this  court  in  Oainesville  Railroad  Co.  v.  Edmondson^ 
101  Oa.  lAl,  and  Southern  Railway  Co,  v.  Myers,  108  Ga.  165, 
the  evidence  of  the  defendant  was  sufficient  to  completely  rebut 
the  presumption  of  negligence;  and  therefore  a  veixiict  in  favor  of 
the  plaintiff  was  contrary  to  the  evidence,  and  a  new  trial  should 
have  been  granted  for  this  reason.  This  case  is  to  be  distinguished 
from  the  cases  of  Southern  Railway  Co.  v.  Williams,  113  Ga.  335, 
and  Central  of  Ga.  Ry.  Co.  v.  Trammell,  114  Ga.  312,  in  that  in 
each  of  those  cases  there  was  evidence,  independently  of  the  pre- 
sumption, that  the  defendant  was  negligent,  it  appearing  either  that 
the  spark-arrester  was  not  in  good  order,  or  that  the  engine  was 
improperly  handled. 

Judgment  reversed.     All  the  Justices  concu/rring. 
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LEGGETT  et  al.  v.  PATTERSON  et  al. 

1.  When  a  copy  of  a  lost  deed  is  established  by  a  judgment  of  the  superior  court, 
a  certified  copy  of  the  proceedings  with  reference  thereto,  taken  from  the 
minutes  and  records  of  the  superior  court,  is  original  evidence  and  is  ad- 
missible as  such,  in  any  controversy  where  the  original  deed  would  be  admis- 
sible ;  and  if  such  established  copy  of  the  lost  deed  has  been  placed  upon  rec- 
ord, the  same  is  admissible  in  evidence  without  proof  of  the  execution  of  the 
lost  deed. 

2.  Although  a  deed  purports  to  be  for  a  valuable  consideration,  it  may  be  shown 
to  be  in  reality  voluntary  only. 

8.  An  innocent  and  bona  fide  purchaser  from  one  who  took  under  a  deed  purport- 
ing to  be  for  value  but  which  was  really  voluntary,  and  who  went  into  posBes- 
sion  immediately  upon  the  execution  of  such  voluntary  deed  and  remained 
thereon  continuously  for  more  than  twenty  years,  acquired  a  title  superior 
to  the  rights  of  those  claiming  under  a  purchaser  for  value  who  took  subse- 
quently to  the  execution  of  the  voluntary  conveyance. 

4.  The  rulings  of  which  complaint  was  made  with  reference  to  the  admission  of 
evidence  were  free  from  error ;  and  the  court  did  not  err  in  directing  a  ver- 
dict for  the  defendant,  for  any  reason  assigned  in  the  motion  for  a  new  trial. 

Submitted  January  11,  — Decided  February  6, 1902. 

Ejectment.  Before  Judge  Bennet.  Appling  superior  court. 
February  28,  1901. 

Bennet  &  Bennet,  for  plaintiffs.  Leon  A.  Wilson y  G.  J,  Holtan 
&  Son,  and  T.  JT.  Parker,  for  defendant. 

Lewis,  J.  Mrs.  Ardelia  Leggett  and  others,  heirs  of  A.  E.  L^^ 
gett,  brought  an  action  of  ejectment  against  Patterson,  for  the  recov- 
ery of  a  tract  of  land  in  the  town  of  Baxley,  consisting  of  one  fourth 
of  an  acre.  On  motion,  Thomas,  a  purchaser  from  Patterson, 
was  made  a  party  defendant.  The  plaintiffs  and  the  defendants 
claimed  through  a  common  grantor,  A.  P.  Surrency.  The  plaintiffs 
introduced  in  evidence  a  deed  from  Surrency  to  A.  E.  Leggett,  dated 
September  22, 1873,  reciting  a  consideration  of  $60,  and  convey- 
ing the  land  in  dispute.  They  also  introduced  evidence  tending  to 
show  that,  although  the  land  had  been  continuously  in  the  posses- 
sion of  the  defendants*  grantor,  Mrs.  Rebecca  Byrd,  from  the  time 
of  the  conveyance  by  Surrency  to  A.  E.  L^gett,  Mrs.  Byrd*s  pos- 
session was  not  adverse,  but  merely  permissive,  she  being  a  tenant 
by  sufferance  of  A.  E.  Leggett.  The  defendants  introduced  an 
established  copy  of  a  deed  (claimed  to  have  been  lost)  from  Sur- 
rency to  Mrs.  Byrd,  datedMay  9, 1873,  and  conveying  the  land  in 
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controversy.  This  deed  recited  a  consideration  of  $50,  but  Mrs. 
Byrd  admitted  in  her  interrogatories  that  it  was  wholly  without 
consideration.  The  evidence  as  to  whether  Mrs.  Byrd's  possession 
of  the  land  was  adverse  or  permissible  was  conflicting.  It  was  ad- 
mitted that  Patterson  and  Thomas  took  the  land  without  actual 
notice  of  the  fact  that  Mrs.  Byid's  deed  was  without  consideration. 
At  the  conclusion  of  the  evidence  the  court  directed  a  verdict  for 
the  defendants.  The  plaintiffs  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  excepted. 

1.  The  plaintiffs  objected  to  the  introduction  in  evidence  of  a 
certified  copy  of  the  proceedings  of  the  superior  court  of  Appling 
coimty,  establishing  a  copy  of  the  alleged  lost  deed  conveying  the 
land  in  dispute  from  Surrency  to  Mrs.  Byrd,  the  grounds  of  objec- 
tion being,  (1)  that  the  paper  tendered  was  a  copy,  and  not  the 
original,  and  the  defendants  had  not  proved  the  execution  of  the 
original  deed ;  (2)  that  if  there  was  an  original  deed,  the  defendants 
had  not  accounted  for  it ;  and  (3)  that  the  petition  made  to  estab- 
lish the  deed  was  not  sworn  to.  These  objections  were  properly 
overruled  by  the  court  below,  and  there  was  no  error  in  admitting 
the  certified  copy  in  evidence.  The  Civil  Code,  §  3611,  declares 
that  if  an  original  deed  be  lost,  a  copy  may  be  established  by  the 
superior  couit  of  the  county  where  the  land  lies,  and,  when  so 
established,  shall  have  all  the  effect  of  the  original.  Sections  4745- 
4748  set  out  how  a  copy  is  to  be  established.  The  deed  offered  in 
the  present  case  had  been  established  by  regular  proceeding  in  the 
superior  court  of  Appling  county,  and  the  copy  so  established  was 
recorded  on  the  record  of  deeds  in  the  office  of  the  clerk  of  the  su- 
perior court.  A  certified  copy  of  those  proceedings,  taken  from  the 
minutes,  had  all  the  force  of  an  original,  and  it  was  not  necessary 
to  prove  the  execution  of  the  original  deed.  See  Beverly  v.  Burke, 
9  Ga.  445 ;  Williams  v.  Cowart,  27  Oa.  187. 

2,  3.  As  before  seen,  the  deed  from  Surrency  to  Mrs.  Byrd,  while 
purporting  to  be  for  a  valuable  consideration,  was  shown  to  be  in 
reality  voluntary,  and  as  such  was  attacked  by  the  plaintiffs,  who 
claimed  that  the  deed  from  Surrency  to  A.  E.  L^gett, their  ancestor, 
being  for  a  valuable  consideration,  would,  although  subsequent  in 
date,  take  precedence  over  the  deed  to  Mrs.  Byrd,  which  was  en- 
tirely without  consideration.  It  appears,  however,  that  Mrs.  Byrd 
was  in  possession  of  the  land  prior  to  the  time  of  the  conveyance 
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to  A.  E.  Leggett,  and  that  she  remained  in  uninteirapted  possession 
for  more  than  twenty  years,  up  to  the  time  that  she  sold  to  Patter- 
son. It  is  undisputed  that  Patterson  was  an  innocent  and  bona 
fide  purchaser  from  Mrs.  Byrd,  and  that  there  was  nothing  to  put 
him  on  notice  of  any  claim  to  the  land  by  the  Leggetts.  It  appears 
that  when  Patterson  first  contemplated  buying  from  Mrs.  Byrd,  he 
went  to  A.  E.  Leggett  and  inquired  whether  or  not  he  owned  any 
land  in  the  neighborhood  of  where  Mrs.  Byrd  was  living,  and  Leggett 
replied  that  he  owned  land  adjoining  that  of  Mrs.  Byrd,  but  it  does 
not  appear  that  at  the  time  he  made  any  claim  to  the  land  now  in 
controversy.  We  think  it  clear,  under  this  state  of  facts,  that  Pat- 
terson, who  was  an  innocent  and  bona  fide  purchaser  from  Mrs. 
Byrd,  without  notice  of  any  claim  to  the  land  on  the  part  of  the 
Leggetts,  took  in  law  a  superior  title  to  that  of  Leggett,  although 
the  deed  to  Leggett  was  for  a  valuable  consideration  and  that  to 
Mrs.  Byrd  was  voluntary. 

4.  No  error  appears  to  have  been  committed  by  the  court  below 
in  any  of  its  rulings  with  reference  to  the  admission  or  exclusion 
of  evidence ;  nor,  from  any  reason  that  is  assigned  in  the  motion  for 
a  new  trial,  does  it  appear  that  there  was  any  error  in  directing  a 
verdict  for  the  defendants.     The  judgment  will  therefore  be 

Affirmed.     All  the  Justices  concurring. 


GRAHAM  V,  WILLIAMS  et  al. 


V2^J^\         1.  Generally  ratification  relates  hack  to  the  act  ratified,  but  not  so  as  to  affect 
Y{4  7|^  the  intervening  rights  of  third  persons. 

^^ — '        2.  If  a  party  has  a  complete  defense  to  an  action  at  the  time  suit  is  brought,  he 
114     7l6i  can  not  be  deprived  thereof  by  a  third  party  ratifying  a  deed  which  at  the 

i  I  commencement  of  the  suit  was  without  binding  force  for  want  of  such  ratifi* 

cation. 

Snbmltted  JaiiaAry  11,  —  Decided  February  6, 1902. 

Equitable  petition.  Before  Judge  Bennet.  Appling  supeiioir 
court.     March  5,  1901. 

JS.  D.  Grraham,  for  plaintiff. 

Simmons,  C.  J.  An  equitable  petition  was  filed  by  Graham 
against  Williams  and  others.  It  alleged  that  he  had  title  to  a 
certain  lot  of  land  in  Appling  county,  and  that  the  defendants,  claim- 
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ing  the  land  under  some  pretended  title  which  they  had  failed  to 
record,  had  entered  upon  the  land  and  committed  trespass  by  cut- 
ting timber  and  boxing  the  trees  for  turpentine.  The  petition  set  out 
a  chain  of  title,  and  alleged  that  the  plaintiff  and  defendants  claimed 
under  a  named  common  grantor.  The  defendants  admitted  that 
they  claimed  under  the  common  grantor  named  in  the  petition,  and 
allied  that  they  had  title  to  the  land.  The  petition  alleged  that 
the  plaintiff's  immediate  grantor  was  one  Einstein,  who  conveyed 
the  land  to  plaintiff  in  1892.  The  plaintiff  prayed  for  an  injunc- 
tion to  restrain  the  defendants  from  committing  any  further  tres- 
pass, for  a  cancellation  of  the  defendants'  deeds,  and  for  damages 
for  the  trespass.  At  the  trial  of  the  case  he  introduced  in  evi- 
dence deeds  commencing  with  that  from  the  common  grantor,  and 
closed  his  evidence  with  a  deed  purporting  to  have  been  made  by 
an  attorney  in  fact  of  Einstein,  plaintiff's  immediate  grantor,  and  a 
deed  from  Einstein  himself  to  the  plaintiff,  made  and  executed  af- 
ter the  commencement  of  the  suit.  In  this  last  deed  Einstein,  after 
reciting  in  substance  that  the  power  of  attorney  given  his  attorney 
in  fact  was  not  sufficiently  comprehensive  in  its  terms  to  author- 
ize the  attorney  in  fact  to  sell  and  convey  this  tract  of  land,  fully 
ratified  and  confirmed  the  deed  made  by  the  said  attorney  and  con- 
veyed the  land  to  Graham.  The  record  does  not  disclose  that  Gra- 
ham was  or  ever  had  been  in  possession  of  the  land.  At  the  close  of 
the  plaintiff's  evidence  the  court,  on  motion,granted  a  nonsuit  upon 
the  ground  that  the  evidence  showed  that  at  the  commencement  of 
the  action  by  the  plaintiff  he  did  not  have  sufficient  title  to  author- 
ize a  recovery.  Graham  excepted  and  brought  the  case  here  for  re- 
view. 

1.  Under  the  above  facts,  the  sole  question  to  be  determined  is 
whether  the  deed  of  ratification  made  by  Einstein  after  the  com- 
mencement of  the  suit  related  back  to  the  execution  of  the  deed  by 
the  attorney  in  fact,  so  as  to  authorize  the  plaintiff  to  recover 
against  the  defendants.  It  was  contended  in  the  brief  of  coimsel 
for  the  plaintiff  in  error  that  the  ratification  by  Einstein  of  the  act 
of  his  agent  related  back  to  the  time  of  the  execution  and  delivery 
of  the  agent's  deed  to  the  plaintiff,  although  the  power  of  attorney 
given  the  agent  did  not  authorize  him  to  convey  this  land.  There  is 
no  doubt  that  the  contention  of  the  plaintiff's  counsel  embodies  a  rule 
which  is  generally  true.     Generally  the  ratification  of  an  unauthor- 
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ized  act  by  an  agent  relates  back  and  becomes  the  act  of  the  prin- 
cipal as  of  the  time  when  the  unauthorized  act  was  performed. 
While  this  is  generally  true,  Vhere  is  an  exception  to  the  rule,  which 
is,  that  such  a  ratification  does  not  so  relate  back  as  to  affect  the 
rights  of  other  parties  which  have  intervened  and  accrued  between 
the  time  of  the  unauthorized  act  and  that  of  the  ratification.  Me- 
chem.  Agency,  §168;  Story,  Agency  (9th  ed.),  §245;  Wharton, 
Agency,  §  77;  Evansw.  Coleman,  101  Ga,  152.  These  authorities 
and  the  decisions  which  they  cite  all  hold  that  when  rights  of  third 
parties  have  intervened  between  the  unauthorized  act  and  its  rati- 
fication, the  latter  does  not  relate  back  so  as  to  affect  those  rights. 
If  such  were  not  the  rule,  Einstein  might  have  conveyed  this  land 
to  a  third  person  subsequently  to  the  unauthorized  deed  by  his 
agent,  and  thereafter,  by  ratifying  and  confirming  the  agent's  act, 
defeated  the  rights  of  the  person  to  whom  he  had  himself  conveyed 
the  land. 

2.  Having  established  that  there  is  an  exception  of  this  nature 
to  the  general  rule,  it  remains  only  to  determine  whether  the  de- 
fendants had  in  the  present  case  acquired  such*  rights  as  would 
come  within  the  exception.  In  the  first  place,  it  is  a  well-estab- 
lished rule  that  a  plaintiff  must  recover  upon  facts  as  they  existed 
at  the  time  of  the  commencement  of  the  action.  Those  facts  con- 
stitute his  cause  of  action.  If  new  and  additional  facts  arise  after 
the  commencement  of  the  suit,  he  can  not  rely  upon  them  as 
ground  for  a  recovery.  If  the  facts  upon  which  his  suit  is  predi- 
cated are  insufl&cient  to  authorize  a  recovery  by  him,  the  defendants 
have  a  legal  right  to  ask  the  court  for  a  nonsuit,  and,  under  the 
law,  the  court  would  be  compelled  to  grant  it.  In  the  present  case 
the  plaintiff  virtually  admitted,  by  putting  in  evidence  the  deed  of 
ratification,  that  his  title  was  not  sufficient,  at  the  time  suit  was 
brought,  to  have  sustained  a  recovery ;  for  the  deed  of  ratification 
states,  in  substance,  that  the  power  of  attorney  made  by  Einstein 
to  his  agent  was  not  broad  enough  to  authorize  the  agent  to  convey 
the  land.  The  defendants  had  the  right,  under  the  facts  as  they 
stood  at  the  time  suit  was  commenced,  to  have  a  nonsuit  They 
had  the  right  to  have  the  case  tried  upon  the  facts  as  they  existed 
at  the  time  of  the  commencement  of  the  suit  The  plaintiff  had  no 
right  to  interject  what  might  be  called  a  new  party,  Einstein,  and 
a  new  title  originating  after  the  commencement  of  the  suit    In  the 
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case  of  Wittenbrock  v,  Bellmer,  57  Cal.  12,  it  appeared  ttiat  the 
president  of  a  building  and  loan  association  had,  without  author- 
ity, transferred  a  note  and  mortgage  to  Wittenbrock,  who  com- 
menced proceedings  to  foreclose  the  mortgage.  After  the  action 
had  been  pending  for  several  months,  the  trustees  of  the  association 
ratified  the  previous  action  of  its  president  in  the  premises.  The 
court  said :  "  We  are  unable  to  discover  any  principle  upon  which 
the  defendant's  rights  could  be  affected  by  such  ratification.  Con- 
ceding thafat  the  date  of  the  commencement  of  the  action  the  plain- 
tiff had  no  cause  of  action,  it  does  not  seem  to  us  that  he  could  main- 
tain the  action  upon  a  cause  of  action  subsequently  acquired  against 
the  defendant.  The  case  was  at  issue,  and  if  it  had  been  tried  at 
any  time  prior  to  the  date  of  the  ratification,  the  judgment  must 
have  been  for  the  defendant.  Could  a  stranger  to  the  action  step 
in  at  any  time  before  the  trial  and  deprive  the  defendant  of  that 
right  by  placing  in  the  hands  of  his  adversary  an  instrument  upon 
which  he  might  have  maintained  an  action  ?  or  one  which  he  alleged 
that  he  had,  but  in  fact  did  not  have,  when  he  commenced  action  ? 
Clearly,  not.  If  a  party  has  no  cause  of  action  at  the  time  of  the^ 
institution  of  his  action,  he  can  not  maintain  it  by  filing  a  supple- 
mental complaint  founded  upon  matters  which  have  subsequently  . 
occurred."  Similar  rulings  were  made  by  the  same  court  in  Tay- 
lor V.  Robinson,  14  Cal.  396,  and  McCracken  v.  San  Francisco,  16 
CaL  624.  In  61  Am.  Dec.  88,  Mr.  Freeman,  in  his  notes  to  Per- 
sons t;.  McKibben,  5  Ind.  261,  in  which  the  ruling  was  contrary  to 
that  made  in  Wittenbrock  v.  Bellmer,  cites  the  latter  case  and  says 
that  "the  ruling  of  the  California  case  .  .  is  the  better  decision." 
The  same  view  of  the  law  was  taken  by  the  Supreme  Court  of  the 
United  States  in  Parmelee  v,  Simpson,  5  Wall.  86,  and  in  Cook  v. 
Tullis,  18  Wall.  338.  In  the  latter  case  Wittenbrock  v.  Bellmer  is 
cited  with  approval.  In  the  notes  to  Atlee  v,  Bartholomew,  5  Am. 
St.  Rep.  103, 114,  it  was  said :  "As  a  general  rule,  if  a  party  has  a 
complete  cause  of  action  or  defense  when  a  suit  is  commenced,  he 
can  not  be  deprived  thereof,  pendente  lite,  by  his  adversary,  or 
some  other  party,  ratifying  some  act  or  contract  which  at  the  com- 
mencement of  the  action  was  without  any  binding  force  for  want 
of  such  ratification."  See  also  Pollock  t\  Cohen,  32  Ohio  St.  514; 
Fiske  V.  Holmes,  41  Me.  441 ;  Wood  v.  McCain,  7  Ala.  806,  42  Am. 
Dec.  612. 
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Haviog  shown  that  ratification  does  not  so  relate  back  as  to  af- 
fect the  intervening  rights  of  third  persons,  and  that  these  defend- 
ants acquired  rights  before  the  ratification  pendente  lite,  we  are  of 
opinion  that  the  judge  did  not  err  in  granting  a  nonsuit. 

Judgment  affirmed.      All  the  Jtcstices  concurring. 


I«116  SI 

inr^l         BAXLEY  V.  SATILLA  MANUFACTURING  COMPANY. . 

1119   8441 

pi22  606;  When  all  of  the  facts  proved  in  the  present  case  are  admitted  and  ail  reasonable 
deductions  therefrom  are  considered  in  favor  of  the  plaintiff,  the  evidence 
does  not  authorize  a  recovery  by  him,  and  the  court  therefore  did  not  err  in 
granting  a  nonsuit. 

Submitted  January  11,  —  Decided  February  6,  1902. 

Aqtion  for  damages.  Before  Judge  Bennet.  Ware  superior 
court.     April  16,  1901. 

Toomer  &  Reynolds  and  J.  Z.  Crawley,  for  plainti£f. 
J.  Z.  Sweat,  for  defendant. 

CoBB,  J.  Baxley  sued  the  Satilla  Manufacturing  Company  for 
damages.  At  the  trial  the  judge  granted  a  nonsuit,  and  this  ruling 
is  assigned  as  error.  It  appears  from  the  evidence  that  the  plain- 
tiff was  employed  by  the  defendant  at  a  sawmill,  and  that  it  was 
his  duty  to  set  and  adjust  the  guide  of  the  saw,  which  guide  was 
held  in  position  by  a  bolt  which  passed  through  it  and  was  fast- 
ened by  an  iron  nut  screwed  thereon ;  that  it  was  necessary  that 
the  guide  should  be  adjusted  while  the  saw  was  in  motion,  and 
that  in  adjusting  the  guide  on  the  occasion  upon  which  the  plain- 
tiff was  injured  the  pressure  upon  the  nut  caused  the  bolt  to  break 
and  he  was  thrown  against  the  saw  and  received  injuries  which 
were  painful  and  permanent ;  that  the  pressure  upon  the  bolt  at 
this  time  was  not  exceeding  five  pounds,  and  if  the  bolt  had  been 
of  the  proper  kind  it  should  have  resisted  a  pressure  of  sixty 
pounds  or  more.  The  plaintiff  claimed  to  have  established  by  his 
evidence  that  the  defendant  was  negligent  in  two  particulars: 
first,  in  employing  an  incompetent  machinist,  or,  if  the  incompe- 
tency was  not  known  at  the  time  of  his  employment,  in  retaining 
in  its  employment  an  incompetent  machinist  after  knowledge  of 
his  incompetency,  one  of  the  duties  of  this  machinist  bdng  to  put 
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in  a  proper  bolt  at  the  place  where  the  bolt  which  caused  the  plain- 
tiflf's  injuries  was  located,  to  test  the  bolt  when  it  was  put  in,  and 
to  inspect  it  from  time  to  time  after  it  had  been  put  in  position ; 
and,  second,  in  furnishing  for  the  purpose  of  being  placed  in  posi- 
tion by  the  machinist  a  defective  iron  bolt,  when  ordinary  care 
woidd  have  required  that  a  soimd  steel  bolt  should  be  used.  In 
reference  to  the  alleged  negligence  of  the  defendant  in  employing 
an  incompetent  machinist  as  a  fellow-servant  of  the  plaintiff,  there 
is  no  evidence  whatever  which  would  authorize  a  jury  to  find  that 
the  machinist  on  duty  at  the  time  the  plaintiff  was  injured  was 
either  incompetent,  or  that,  if  incompetent,  the  incompetency  was 
then  known  to  the  defendant.  It  appears  that  ^'some  time  before 
the  plaintiff  was  hurt "  the  manager  of  the  defendant  had  said  that 
the  machinist  employed  at  the  time  the  plaintiff  was  hurt  was  not 
considered  competent  by  him.  This  remark  was  made  in  reply  to 
a  question  as  to  why  he  did  not  make  that  person  the  machinist 
at  the  milL  The  machinist  may  not  have  been  competent  at  the 
time  this  remark  was  made,  and,  for  the  purposes  of  this  case,  this 
must  be  considered  as  true ;  but  there  was  no  evidence  which  would 
authorize  a  finding  that  he  had  not  rendered  himself  competent  by 
the  time  he  was  employed.  There  is  a  presumption  that  the  mas- 
ter has  discharged  his  duty  to  the  servant,  and  that  he  was  not  at 
fatdt  in  reference  to  the  employment  of  fellow  servants,  as  well  as 
in  other  particulars.  See  Georgia  Railroad  Co,  v.  NelmSy  83  6a, 
75.  The  presumption  in  favor  of  the  master,  that  he  had  em- 
ployed a  competent  fellow  servant,  would  not  be  overcome  by  proof 
merely  showing  that  at  some  time  before  the  time  of  employment 
the  person  employed  was  not  competent  for  the  service ;  for  if  such 
were  the  law,  a  master  would  never  be  safe  in  emplojing  any  serv- 
ant, no  matter  how  competent  he  might  be  at  the  time  of  the  em- 
ployment, if  it  were  known  to  him,  no  matter  how  long  before  the 
employment,  that  the  servant  was  not  then  fitted  for  the  service. 
There  is  nothing  in  the  evidence  to  show  what  was  the  length  of 
time  between  the  remark  made  by  the  manager  of  the  defendant 
and  the  time  of  the  employment  of  the  machinist,  and  nothing  to 
indicate  that  the  time  was  so  short  that  the  person  employed  as 
machinist  could  not  have  fitted  himself  for  the  discharge  of  the 
duties  of  that  position  between  the  two  dates.  So,  we  are  of  opin- 
ion that  the  plaintiff  has  failed  to  establish  that  the  master  was 

4« 


Digitized  by  VjOOQ  IC 


722     BAXLEY  V.  SATILLA  MANUFACTURIKG  CO.    (114 

n^ligent  in  the  matter  of  the  employment  of  the  machinist  who 
was  the  plaintiff's  fellow  servant.  As  there  was  no  evidence  that 
the  master  knew  of  the  incompetency  of  the  machinist,  if  such  ex- 
isted^ after  the  employment,  and  retained  him  in  its  employment 
after  such  knowledge,  the  plaintiff  has  also  failed  to  establish  this 
allegation  of  negligence. 

In  reference  to  the  character  of  the  bolt  used,  the  evidence,  taken 
as  a  whole,  required  a  finding  that  while  a  steel  bolt  would  have 
been  the  best  appliance  to  use,  a  soimd  iron  bolt  was  not  an  im- 
proper appliance  at  such  place  in  the  sawmill,  and  that  therefore 
the  master  was  not  negligent  in  furnishing  an  iron  bolt  to  be  thus 
used.  In  addition  to  this,  it  appears  from  the  plaintiff's  own  tes- 
timony that  his  injury  resulted,  not  from  the  character  of  the  metal 
that  the  bolt  was  made  of,  but  from  the  fact  that  there  was  a  defect 
in  the  bolt  itself,  and  if  a  steel  bolt  had  been  used  which  had  a 
similar  defect,  the  result  would  in  all  probability  have  been  the 
same.  It  appears  from  the  evidence  that  the  defect  was  a  latent 
one,  and  such  being  the  case,  the  mere  fact  that  the  bolt  broke  is 
not  sufficient  to  remove  the  presumption  that  the  master  had  fur- 
nished a  proper  appliance  to  be  used,  the  defect  being  of  such  a 
character  that  the  master  wotdd  not  know  of  it  and  could  not  by 
the  exercise  of  ordinary  care  have  discovered  it.  If  the  master 
furnished  to  the  machinist  a  bolt  of  proper  character,  or  if  it  fur- 
nish^ one  which  was  defective  but  the  defect  could  not  have  been 
discovered  by  the  exercise  of  ordinary  care,  then  the  master  would 
not  be  liable  in  the  event  it  afterwards  developed  that  the  bolt  was 
defective  and  injury  resulted  therefrom  to  the  servant.  If  the  ma- 
chinist whose  duty  it  was  to  place  the  bolt  in. position  was  a 
competent  fellow  servant,  as  we  think  the  evidence  would  have  re- 
quired a  jury  to  find,  and  the  bolt  furnished  was  apparently  sound 
but  had  a  latent  defect  which  could  have  been  discovered  by  test- 
ing the  bolt,  and  ordinary  care  required  this  to  be  done,  and  the 
machinist  placed  the  bolt  in  a  position  without  making  this  test, 
then  the  master  would  not  be  liable  to  the  plaintiff;  for  his  inju- 
ries would  be  traceable  directly  to  the  u^ligence  of  a  fellow  servant. 
It  does  not  distinctly  appear  whose  duty  it  was  to  inspect  the  mill 
from  time  to  time.  It  might  be  inferred  that  it  was  the  duty  of 
the  machinist ;  but  as  the  machinist  was  a  competent  servant,  the 
defendant  would  not  be  liable  to  the  plaintiff  for  an  injury  which 
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resulted  from  the  negligence  of  the  machinist  in  failing  to  properly 
inspect  the  machinery  to  see  if  the  same  was  in  good  order.  The 
master  may  be  boimd  to  furnish  some  one  to  inspect  the  machinery 
from  time  to  time,  but  if  he  furnishes  a  competent  person  to  do  this, 
the  nt^ligence  of  this  person  in  failing  to  inspect  the  machinery  will 
not  render  the  master  liable  in  damages  to  another  servant  injured  as 
a  result  of  such  negligence;  provided,  of  course,  the  master  has  not 
been  negligent  in  furnishing  an  improper  appliance  in  the  first  in- 
stance. There  being  no  evidence  authorizing  a  finding  that  the 
master  was  negligent  either  in  the  employment  of  the  servant  who 
was  claimed  to  have  been  n^ligent,  or  in  furnishing  a  defective . 
bolt  to  be  used  by  such  servant,  the  plaintiff  has  failed  to  make  out 
his  case  and  was  not  entitled  to  recover,  notwithstanding  the  evidence 
authorized  a  finding  that  the  plaintiff  was  himself  without  fault. 
This  result  is  reached  in  the  present  case  by  simply  applying  to  the 
facts  of  the  case  the  rules  laid  down  in  the  code  which  prescribe 
the  relative  duties  of  the  master  and  servant  to  each  other  in  such 
matters.  These  rules  are  found  in  sections  2611  and  2612  of  the 
Civil  Code,  which  are  as  follows :  "  The  master  is  bound  to  exercise 
ordinary  care  in  the  selection  of  servants,  and  not  to  retain  them 
after  knowledge  of  incompetency ;  he  must  use  like  care  in  furnish- 
ing machinery  equal  in  kind  to  that  in  general  use,  and  reasonably 
safe  for  aU  persons  who  operate  it  with  ordinary  care  and  diligence. 
If  there  are  latent  defects  in  machinery,  or  dangers  incident  to  an 
employment  unknown  to  the  servant,  of  which  the  master  knows, 
or  ought  to  know,  he  must  give  the  servant  warning  in  respect 
thereto."  "  A  servant  assumes  the  ordinary  risks  of  his  employ- 
ment, and  is  boimd  to  exercise  his  own  skill  and  diligence  to  pro- 
tect himself.  In  suits  for  injuries  arising  from  the  negligence  of 
the  master  in  failing  to  comply  with  the  duties  imposed  by  the  pre- 
ceding section,  it  must  appear  that  the  master  knew  or  ought  to  have 
known  of  the  incompetency  of  the  other  servant,  or  of  the  defects 
or  danger  in  the  machinery  supplied ;  and  it  must  also  appear  that 
the  servant  injured  did  not  know  and  had  not  equal  means  of  know- 
ing such  fact,  and  by  the  exercise  of  ordinary  care  could  not  have 
known  thereof."  These  provisions  are  merely  a  codification  of  rul- 
ings of  this  court  made  prior  to  the  adoption  of  the  present  code. 
JvdgTTient  affirmed.    All  the  Justices  concurring. 
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CITY  OF  BAXLEY  v.  HOLTON. 

1114    7241 

lllL_??!l  1.  Under  the  charter  of  the  City  of  Bazley  as  amended  by  the  act  approved  De- 
cember 22,  1896  (Acts  1806,  p.  127),  it  is  the  duty  of  the  treasurer  of  the  city 
to  receive  all  money  paid  to  the  city  council  and  pay  the  same  out  upon 
voucheiB  signed  by  the  mayor  and  approved  by  the  council.  If,  therefore, 
the  city  council  receives  and  disburses  money  which  should  have  gone  through 
the  hands  of  the  treasurer  and  upon  which  he  was  entitled  to  receive  a  com- 
mission, but  which  was,  by  the  unlawful  action  of  the  council,  withheld  froDi 
him,  he  may  sue  to  recover  the  commission  thereon  as  If  he  had  handled  the 
money  himself. 
2.  The  evidence  for  the  plaintiff  in  the  court  below  was  sufficient  to  warrant  the 
court  to  direct  a  verdict  in  his  favor  for  the  amount  for  which  the  verdict  was 
directed. 

Submitted  January  11,  — Decided  Febrnary  6, 19Q2. 

Complaint.  Before  Judge  Williams.  City  court  of  Baxley. 
May  15,  1901. 

J,  H,  Thomas,  for  plaintiflf  in  error. 

Leon  A,  Wilson  and  0.  J,  Holton  &  Son,  contra. 

Lewis,  J.  The  petition  of  Holton  made  substantially  the  fol- 
lowing allegations.  In  1897,  petitioner  was  duly  elected  treasurer 
■of  the  City  of  Baxley,  and  gave  bond,  as  required  by  the  dty  char- 
ter, for  the  faithful  discharge  of  his  duties.  His  duties  were  to  re- 
ceive all  money  paid  to  the^ty  council,  and  pay  out  the  same  upon 
vouchers  signed  by  the  mayor  and  approved  by  the  council,  to  keep 
a  record  of  all  money  received  and  paid  out  by  him,  and  make  a 
statement  thereof  to  the  council  every  three  months;  and  his  com- 
pensation was  to  be  two  and  one  half  per  cent,  commission  upon 
all  money  received,  and  two  and  one  half  per  cent,  commission 
upon  all  money  paid  out  by  him  for  the  city.  During  petitioner'r. 
term  of  oflBce,  the  coundl  of  the  City  of  Baxley  received  $5,670 
in  money  realized  from  the  sale  of  bonds  duly  and  legally  issued  by 
the  city,  and  paid  out  of  this  fund  the  sum  of  '$4,318.41.  As  a 
matter  of  legal  right,  petitioner  should  have  received  this  money 
and  paid  it  out  on  vouchers  signed  by  the  mayor  and  approved  by 
the  council;  but  the  mayor  and  council,  in  order  to  avoid  pajring 
petitioner  commissions  on  this  sum,  illegally  withheld  the  money 
from  him.  Petitioner  allies  that  he  is  entitled  to  receive  commis- 
sions on  this  money,  just  as  if  it  had  passed  through  bis  hands ; 
and  he  therefore  sues  for  its  recovery,  in  the  amount  of  $249.71, 
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written  demand  having  been  made  upon  the  defendant  as  required 
by  law,  and  payment  refused.  To  this  petition  the  defendant  tiled 
a  demurrer,  the  material  grounds  of  which  were  that  the  petition 
on  its  face  shows  that  the  plaintiff  did  not  handle  the  fund  upon 
which  he  claims  commissions^  and  fails  to  show  any  labor  performed 
or  responsibility  incurred  by  the  plaintiff  whereby  he  ecuned  the 
commissions  claimed.  The  demurrer  also  set  up  that  the  petition 
as  a  whole  did  not  set  out  a  cause  of  action.  This  demurrer  was 
overruled.  The  defendant  also  answered,  admitting  the  plaintiff's 
election  as  treasurer  and  that  he  was  to  receive  as  his  compensation 
a  commission  of  two  and  one  haK  per  cent,  on  all  money  received 
and  paid  out  by  him  for  the  city,  but  denying  that  the  fund  on 
which  commissions  were  claimed  was  ever  received  by  the  mayor 
and  general  council  At  the  conclusion  of  the  evidence,  the  court 
directed  a  verdict  for  the  plaintiff  for  $172.17.  The  defendant  ex- 
cepts to  the  overruling  of  its  demurrer  and  of  its  motion  for  a  new 
trial 

1.  The  case  at  bar  is  easily  distinguishable  from  that  of  Mayor 
of  Eastman  y.  Cameron,  111  Oa.  110.  In  the  Carneron  case  it 
appeared  that  the  plaintiff's  case  was  founded  upon  the  theory  that 
he  actually  received  and  disbursed  the  money  upon  which  he  claimed 
commissions,  and  it  was  with  that  in  view  that  this  court  held  that 
the  petition  was  evasive  and  uncertain  and  should  have  been  dis- 
missed on  demurrer.  On  page  113  Piesiding  Justice  Lumpkin  says: 
**  Nor  does  the  plaintiff  undertake  to  therein  allege  that,  although 
he  was  ready  and  willing  to  discharge  the  duties  of  his  office,  he  was 
by  any  other  means  or  device  prevented  from  receiving,  safely  keep- 
ing, and  paying  out  the  fund,  and  thereby  defrauded  out  of  his  just 
commissions.  Had  the  petition  been  framed  on  this  line,  the  case 
laid  would  have  presented  an  altogether  different  aspect."  The 
plaintiff  in  the  present  case  is  not  suing  to  recover  commissions  on 
money  which  he  actually  handled,  but  for  commissions  upon  money 
which  he  should  have  been  allowed  to  handle  and  which  was  ille- 
gally withheld  from  him ;  so  it  is  clear  that  the  ruling  in  the  Cam- 
eron case  does  not  affect  the  case  now  under  consideration.  Under 
section  12  of  the  act  approved  December  22,  1896  (Acts  1896,  p. 
130),  amending  the  charter  of  the  City  of  Baxley,it  is  the  duty  of 
the  treasurer  of  that  city  to  receive  all  money  paid  to  the  city  coun- 
cil and  pay  the  same  out  upon  vouchers  signed  by  the  mayor  and 
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approved  by  the  council.  The  section  further  provides  that  his 
compensation  is  to  be  fixed  by  ordinance  of  the  city  council  When 
the  plaintiff  was  elected  to  the  office  of  city  treasurer,  it  was  his 
right,  as  well  as  his  duty,  to  receive  and  disburse  the  funds  of  the  city 
under  this  section ;  and  if  the  city  authorities  ill^:ally  prevented 
him  from  earning  the  commissions  to  which  he  would  otherwise 
have  been  entitled,  the  city  is  liable  to  him  therefor.  A  case  di- 
rectly in  point,  which  in  our  opinion  states  the  correct  rule  of  law 
upon  this  subject,  is  that  of  Board  v.  City  of  Decatur,  64  Tex.  7, 
53  Am.  Rep.  735,  where  it  is  held  that  a  city  having  a  treasurer 
duly  appointed  and  qualified  under  the  act  of  incorporation  can  not 
defeat  his  right  to  commissions  for  disbursement  of  the  municipal 
funds  by  placing  them  in  the  hands  of  the  mayor  for  disbursement. 
In  that  case,  as  in  this,  it  was  contended  that  the  right  of  the  treas- 
urer to  receive  compensation  depends  upon  his  actual  reception  and 
disbursement  of  the  funds  of  the  city,  and  that  as  he  was  deprived 
of  the  opportunity  to  do  so,  although  willing  and  ready  to  perform 
his  duties,  he  can  not  recover  for  the  receipt  and  disbursement  of 
money  made  by  some  one  elsa  The  court,  however,  says  of  this  ccwi- 
tention :  "This  is  a  narrow  view  of  the  question,  and  bases  the  non- 
liability of  the  city  for  the  demand  of  the  plaintiff  upon  its  own 
wrongful  act."  We  think  that  this  position  is  sound,  and  com- 
pletely answers  the  complaint  of  the  plaintiff  in  error  that  the  court 
erred  in  overruling  its  demurrer. 

2.  The  defendant,  in  addition  to  his  plea  above  referred  to,  filed 
a  plea  of  set-off,  alleging  that  the  plaintiff  was  indebted  to  it  in  the 
sum  of  $77.54.  Tliis  claim  was  allowed  by  the  plaintiff,  reducing 
the  amount  for  which  he  sued  to  $172.17.  The  defendant,  as  be- 
fore stated,  contended  that  no  money  arising  from  the  sale  of  bonds 
as  alleged  in  tlie  petition  had  come  into  its  hands,  and  averred  that 
under  a  contract  which  it  had  made  with  the  Atlanta  Steam  and  Wa- 
ter Supply  Company,  for  the  putting  in  of  a  waterworks  system  for 
the  city,  the  company  was  to  be  paid,  not  in  cash  arising  from  the  sale 
of  the  bonds,  but  in  bonds  themselves.  The  plaintiff,  however,  up- 
set this  contention  by  showing  that  the  fund  arising  from  the  sale 
of  the  bonds  had  been  the  subject-matter  of  litigation  between  the 
city  and  the  water-supply  company,  and  had  been  judicially  de- 
creed to  be  the  property  of  the  city.  He  further  showed  that  the 
full  amount  upon  which  he  claimed  commissions  had  come  into 
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the  hands  of  the  city  and  had  been  disbursed  by  it  as  alleged  in 
his  petition,  and  that  he  been  prevented  from  handling  any  of  this 
money.      This  proof  was  not  controverted,  and  it  was  therefore 
not  error  for  the  court  below  to  direct  a  verdict  for  the  plaintiflf. 
Judgment  afftrmed.     All  the  Justices  concurring. 


Lyons  v.  Wayceoss  Air-Line  Railroad  Company. 

Siimovs,  C.  J.  Under  the  evidence  disclosed  by  the  record,  the  injury  sus- 
tained by  the  plaintiff  was  clearly  the  result  of  an  accident,  and  it  was  not 
error  to  grant  a  nonsuit. 

Jttdgment  affirmed,    AU  the  Justices  concurring. 

Submitted  January  11,  ~  Decided  February  6, 1902. 

Action  for  damages.     Before  Judge  Williams.     City  court  of 
Waycross.     June  13,  1901. 

Lean  A.  Wilson  and  Spence  &  Branham,  for  plaintiff. 
J.  Z.  Sweaty  for  defendant. 


1.  A  suit  on  a  bond  made  by  a  railroad  company  in  a  county  other  than  that 
in  which  its  principal  office  is  located,  conditioned  to  pay  damages  to  another 
railroad  company  resulting  from  the  delay  incident  to  the  prosecution  of  a 
writ  of  error  complaining  of  the  refusal  to  enjoin  the  latter  company  from 
crossing  the  tracks  of  the  former  in  still  another  county,  is  properly  brought 
in  the  county  where  the  principal  office  of  the  obligor  company  is  located. 

2.  The  provision  of  the  constitution  authorizing  joint  obligors  residing  in  dif- 
ferent counties  to  be  sued  in  the  county  of  the  residence  of  either  applies  to 
cases  in  which  one  or  more  joint  obligors  are  railroad  companies. 

8.  Damages  which  may  reasonably  be  considered  as  in  contemplation  of  the  par- 
ties when  the  contract  wajs  made  are  not  too  remote  to  be  the  subject  of  a 
legal  recovery. 

4.  The  petition  set  forth  a  cause  of  action,  and  was  not  subject  to  any  of  the 
objections  set  up  in  the  demurrers. 

Argued  January  11, —  Decided  February  6, 1902. 

Action  on  bond.     Before  Judge  Bennet.     Ware  superior  court 
July  30, 1901. 

J,  L.  Sweat,  for  plaintiffs  in  error. 

W,  E.  Kay  and  John  C.  McDonald,  contra. 


114    727 


WAYCROSS    AIR-LINE    RAILROAD    COMPANY   et  al.   v.      gg^ 
OFFERMAN  &  WESTERN  RAILROAD  COMPANY.  ;'{J^f 


|'2i    691 


Digitized  by  VjOOQIC 


728  WAYCROSS  R.  CO.  v.  OFFERMAN  R.  CO.        (114 

Cobb,  J.  The  Oflferman  and  Western  Railroad  Company  brought, 
in  the  superior  court  of  Ware  county,  an  action  against  the  Way- 
cross  Air-line  Railroad  Compcmy  and  others  upon  a  bond  in  which 
the  defendant  company  was  principal  and  the  other  defendants 
were  securities,  alleging  in  substance  as  follows:  Both  plaintiff 
and  the  defendant  company  are  corporations  created  under  the 
laws  of  Georgia,  the  latter  having  its  chief  ofiSce  in  Ware  county. 
Plaintiff  was  authorized  by  its  charter  to  construct  a  line  of  rail- 
road from  Offerman  in  the  county  of  Pierce  to  NichoUs  in  the  county 
of  Coffee,  and,  in  order  to  reach  the  place  selected  as  its  terminus 
at  NichoUs,  was  compelled  to  cross  the  tracks  of  the  defendant 
company  at  that  point.  Near  the  terminus  was  a  large  sawmill 
operated  by  the  Southern  Pine  Company,  and  the  output  &om  its 
mill  was  necessarily  shipped  over  the  line  of  the  defendant  com- 
pany, and  it  well  knew  that  if  the  plaintiff  was  allowed  to  cross  its 
tracks  and  reach  the  plant  of  the  Southern  Pine  Company,  on  ac- 
count of  the  conununity  of  interest  between  the  stockholders  of  the 
latter  company  and  the  plaintiff  the  business  of  the  defendant  com- 
pany would  be  necessarily  lessened,  the  plaintiff  being  under  agree- 
ment with  the  Southern  Pine  Company  to  move  the  output  of  its 
mill  when  in  position  to  handle  the  trafl&c,  which  was  also  well  known 
to  the  defendant  company.  The  defendant  company  desiring,  by 
reason  of  the  facts  above  mentioned,  to  prevent  the  completion  of 
the  plaintiffs  road,  applied  for  an  injunction  to  restrain  it  from 
prosecuting  a  proceeding  which  it  had  instituted  to  condemn  a 
right  of  way  across  the  tracks  of  the  defendant  company,  and  on 
October  9,  1899,  procured  a  restraining  order  having  that  effe<^ 
On  December  16, 1899, the appKcation  forinjunction  coming  onfor 
a  hearing,  the  temporary  restraining  order  was  rescinded  and  the 
appUcation  for  injunction  was  denied.  On  December  23,  the  de- 
fendant company  had  certified  a  bill  of  exceptions  assigning  error 
upon  the  refusal  of  the  judge  to  grant  the  in  junction,  and  procured 
an  order  allowing  a  supersedeas  of  the  judgment  rescinding  the 
restraining  order  and  denying  the  injunction  until  the  final  deter- 
mination of  the  case  in  the  Supreme  Court,  upon  condition  that  a 
bond  should  be  given  with  good  security  in  the  sum  of  $10,000, 
conditioned  to  pay  to  the  plaintiff  all  of  the  damages  which  it 
should  sustain  by  reason  of  any  delay  resulting  from  the  granting 
of  the  restraining  order  and  the  continuing  of  the  same  in  force. 
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The  bond  required  by  this  order  was  given, a  copy  of  the  same  be- 
ing exhibited  to  the  petition.  The  condition  of  the  bond  was  to 
pay  to  the  plaintiff  all  damages  which  it  "  should  suffer  by  reason 
of  any  delay  entailed  upon  it  by  reason  of  its  being  restrained  from 
condemning  a  right  of  way  across  the  Waycross  Air-Line  Raikoad 
at  Nicholls  from  the  time  when  said  crossing  could  have  been  con- 
demned up  to  thetimewhen  the  said  crossing  should  be  actually  put 
in  and  the  road  put  in  operation,"  in  the  event  the  judgment  refusing 
the  injunction  should  be  affirmed  by  the  Supreme  Court.  On  the  2  7th 
day  of  February,  1900,  the  Supreme  Court  affirmed  the  judgment  re- 
fusing the  injunction.  See  Waycross  K  Co.  v.  Offcrman  R,  Co,y  109 
Ga,  827.  The  prosecution  of  the  writ  of  error  in  the  Supreme  Court 
delayed  the  operations  of  the  plaintiff  until  March  10,  1900,  when 
the  damages  for  crossing  the  tracks  of  the  defendant  company  were 
fixed  by  assessors,  duly  tendered  and  accepted,  and  the  crossing  made. 
In  the  interval  from  the  23d  of  December,  1899,  to  the  10th  of 
March,  1900,  the  amount  that  the  plaintiff  would  have  earned  per  day 
if  it  had  been  allowed  to  cross  the  tracks  of  the  defendant  company 
is  distinctly  alleged,  as  well  as  what  would  have  been  the  expense 
attendant  upon  the  making  of  such  earnings ;  and  attached  to  the 
petition  are  exhibits  showing  the  quantity  of  freight  which  had 
been  shipped  by  the  Southern  Pine  Company  over  the  line  of  the 
defendant  company  between  the  dates  above  mentioned,  with  the 
amounts  which  had  been  received  by  the  defendant  company  as 
freight  from  such  shipments ;  such  exhibits  showing  that  the  actual 
loss  sustained  by  the  plaintiff  company  on  account  of  its  inability 
to  reach  its  terminus  and  to  haul  the  freights  of  Uie  Southern 
Pine  Company  amounted  in  the  aggregate  to  more  than  $2,500.  It 
is  alleged  that  the  earnings  so  lost  are  not  speculative  but  certain 
in  character,  being  amoimts  which  would  have  been  earned  by  the 
plaintiff  company  from  haiding  the  shipments  from  the  sawmUl  of 
the  Southern  Pine  Company,  which  would  have  been  shipped  over 
the  line  of  the  plaintiff  if  its  line  had  been  completed,  and  that  the 
failure  of  the  plaintiff  to  receive  such  freight  was  entirely  due  to  the 
action  of  the  defendant  company  in  preventing  it  from  completing 
its  line  by  constructing  a  crossing  over  the  tracks  of  the  defendant 
company,  and  that  these  damages  were  in  contemplation  of  the 
parties  at  the  time  the  bond  sued  on  was  executed.  The  defend- 
ants demurred  to  the  petition ;  and  their  demurrers  having  been 
overruled,  they  excepted. 
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1,  2.  It  is  contended  that  the  court  erred  in  overruling  the  de- 
murrer, for  the  reason  that  it  appeared  from  the  petition  that  the 
superior  court  of  Ware  county  was  without  jurisdiction.  While 
the  principal  oflBce  of  the  defendant  company  is  located  in  the  county 
of  Ware,  it  is  said  that  as  the  contract  was  made  and  was  to  be  per- 
formed in  the  county  of  Pierce,  and  that  as  the  wrong  and  injury 
complained  of  was  done  in  the  county  of  Coffee,  the  suit  should  have 
been  brought  either  in  the  proper  court  in  the  county  of  Pierce  or  of 
Coffee.  By  the  Civil  Code,  §  2334,  it  is  provided:  « All  railroad 
companies  shall  be  sued  in  the  county  in  which  the  cause  of  action 
originated,  .  .  and  also  on  all  contracts  made  or  to  be  performed  in 
the  county  where  suit  is  brought ;  any  judgment  rendered  in  any 
other  county  than  the  one  in  which  the  cause  so  originated  shall 
be  utterly  void."  So  far  as  the  contention  that  the  suit  should  have 
been  brought  in  the  county  of  Coffee  is  concerned,  it  is  sufficient  to 
say  that  the  suit  is  not  brought  for  any  tort  or  wrong  done  in  that 
county,  but  it  is  an  action  upon  a  contract ;  and  therefore  the  ques- 
tion to  be  determined  is,  where  a  suit  of  this  character  is  to  be 
brought.  It  is  true  that  the  damages  resulted  to  the  plaintiff  from 
its  inability  to  complete  its  line  of  road  in  Coffee  county,  on  account 
of  the  injunction  which  had  been  obtained  in  Pierce  county ;  but 
the  cause  of  action  in  the  present  case  is  not  anything  done  in 
Coffee  county,  but  is  the  breach  of  a  contract  entered  into  by  the 
defendants  in  another  county.  The  bond  sued  on  does  not  appear 
on  its  face  to  have  been  executed  in  Pierce  county.  The  signatures 
to  the  bond  are  attested  by  a  notary-public  in  Ware  county,  and 
from  this  it  might  be  inferred  that  it  was  made  in  that  county.  But 
even  treating  the  contract  as  one  made  in  Pierce  county,  while  the 
plaintiff  had  a  right  to  bring  the  action  in  that  county  because  the 
contract  was  made  there,  still  it  was  not  absolutely  necessary  that 
the  action  should  be  brought  there,  if  the  contract  was  to  be  per- 
formed in  another  county.  The  undertaking  in  the  bond  was  to  pay 
damages  upon  the  happening  of  a  certain  condition,  and  the  place 
at  which  the  defendant  company  could  be  called  on  to  pay  these 
damages  was  at  the  place  of  its  residence,  that  is,  where  its  princi- 
pal office  was  located,  and  this  would  be  the  place  where  the  con- 
tract was  to  be  performed.  If  the  bond  sued  on  had  been  an 
instrument  where  demand  for  performance  had  to  be  made  before 
suit,  demand  would  have  had  to  be  made  in  the  county  of  Ware; 
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but  as  the  cause  of  action  was  of  a  character  in  which  a  suit  for  the 
amount  claimed  was  a  sufficient  demand  under  the  law,  the  place 
at  which  such  suit  could  be  brought  was,  of  course,  the  place  where 
performance  was  to  take  place,  that  is,  in  the  county  of  Ware,  where 
the  principal  office  of  the  company  is  located.  See,  in  this  connec- 
tion, Central  of  Georgia  By.  Co,  v.  State,  104  Ga.  831  (1),  834. 
In  addition  to  this,  the  constitution  provides  that  *' suits  against 
joint  obligors,  joint  promisors,  copartners,  or  joint  trespassers,  re- 
siding in  different  coimties,  may  be  tried  in  either  coimty."  Civil 
Code,  §  5872.  It  appears  from  the  petition  that  the  principal  and 
sureties  on  the  bond  contracted  to  be  jointly  and  severally  bound 
thereby.  Some  of  the  sureties  resided  in  Ware  county,  and  one  of 
them  resided  in  Wayne  county.  Even  if  there  is  anything  in  the 
section  of  the  code  providing  where  suits  against  railroad  companies 
shall  be  brought  which  is  in  conflict  with  the  constitution,  of  course 
the  provisions  of  the  section  must  yield  to  what  is  provided  in  the 
constitution.  In  either  view  of  the  case,  the  superior  court  of  Ware 
county  had  jurisdiction. 

3.  A  further  contention  of  the  plaintiffs  in  error  was  that  the  de- 
murrer should  have  been  sustained,  for  the  reason  that  the  dam- 
ages claimed  were  too  remote  to  be  the  basis  of  a  legal  recovery. 
We  do  not  think  that  imder  the  allegations  of  the  petition  this  ob- 
jection is  well  founded.  When  all  of  the  allegations  of  the  peti- 
tion are  taken  together,  it  is  clearly  shown  that  the  very  damages 
which  are  now  sought  to  be  recovered  were  those  which  were  in 
actual  contemplation  of  the  parties  when  the  contract  was  entered 
into,  and  in  cases  of  this  character  it  is  well  settled  that  such  dam- 
ages, even  though  to  some  extent  contingent  and  remote,  may  be 
recovered.  In  the  case  of  Stewart  v.  Lanier  House  Co.,  75  Ga. 
582,  which  followed  the  case  of  Hadley  v.  Baxendale,  9  Exch.  Rep. 
341,  354,  which  is  the  leading  case  on  the  subject,  the  rule  appli- 
cable in  cases  like  the  present  is  thus  stated :  Damages  which  are 
the  legal  and  natural  result  of  the  act  done,  though  to  some  extent 
contingent,  are  not  too  remote  to  be  recovered,  when  such  damages 
may  reasonably  be  supposed  to  have  been  in  contemplation  of  both 
of  the  parties  at  the  time  they  entered  into  the  contract,  as  the 
probable  result  of  the  breach  of  it.  See  also  Gore  v.  Malsby,  110 
Ga.  894  (3),  902 ;  JElectric  Ry.  Co.  v.  Coal  Co.,  98  Ga.  192  (2). 

4.  Another  ground  of  the  demurrer  was  that  the  petition  set 
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forth  no  cause  of  action,  for  the  reason  that  it  showed  that  the  de- 
fendant company  had  only  availed  itself  of  its  legal  right  to  carry 
its  case  by  writ  of  error  to  the  Supreme  Court,  and  that  it  should 
not  be  held  liable  in  damages  for  the  exercise  of  this  right  It  is 
true  the  defendant  company  had  a  l^al  right  to  bring  its  case  to 
this  court  and  to  have  this  court  pass  upon  the  case  made  by  it. 
But  when  it  entered  into  a  solemn  obligation,  which  the  judge  un- 
der the  law  of  this  State  had  a  right  to  require  it  to  enter  into  as 
a  condition  precedent  to  obtaining  a  supersedeas  of  the  judgm^it 
refusing  to  grant  the  injunction,  and  in  that  obligation  imdertook 
in  express  terms  to  pay  to  the  plaintiff  the  very  damages  which  are 
now  sued  for,  it  does  not  lie  in  the  mouth  of  the  defendants  to  say 
now  that  they  should  not  be  held  liable  for  the  mere  exerdse  of  a 
legal  right  by  the  defendant  company.  It  had  a  right  to  bring  its 
case  here,  but  it  did  not  have  a  right  to  a  supersedeas  of  the  judg- 
ment refusing  to  grant  the  injunction,  imless  the  judge  in  his  dis- 
cretion saw  fit  to  grant  the  same ;  and  the  supersedeas  having  been 
granted  upon  such  terms  as  required  the  defendant  company  to  pay 
damages  resulting  from  the  delay  incident  to  the  prosecution  of  a 
writ  of  error  in  this  court,  it  must  stand  by  the  contract  thus 
entered  into ;  and  if  upon  the  trial  the  damages  alleged  are  proved, 
it  must  make  good  the  obligation  of  the  contract  which  is  the 
foundation  of  the  suit.  But  even  if  the  judge  had  no  right  to  re- 
quire the  bond,  as  the  defendants  voluntarily  entered  into  the  ob- 
ligation to  pay  the  damages  resulting  from  the  delay,  it  is  too  late 
now  to  call  in  question  the  right  of  the  judge  to  require  the  bond 
to  be  given. 

Another  ground  of  the  demurrer  is  that  it  does  not  appear  Uiat 
at  the  time  the  damages  sued  for  are  alleged  to  have  been  sustained 
the  plaintiff  had  a  line  of  road  in  operation  for  the  transporta- 
tion of  freight  to  and  from  NichoUs.  .  A  sufficient  answer  to  this 
contention  is  that  from  the  allegations  of  the  petition  it  appears  that 
the  reason  the  plaintiff  did  not  have  its  road  completed  was  due  to 
the  conduct  of  the  defendant  company.  It  is  also  set  up  in  the  de- 
murrer that  there  is  no  sufficient  allegation  of  any  contract  or  agree- 
ment between  the  plaintiff  and  the  Southern  Pine  Company.  When 
the  allegations  of  the  petition  are  taken  as  a  whole,  we  think  it 
sufficiently  appears  therefrom  that  there  was  a  binding  agreement  be- 
tween the  Southern  Pine  Company  and  the  plaintiff  to  ship  its  freights 
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over  the  line  of  the  plaintiff.  This  being  true,  there  need  not  have 
been,  as  contended  in  the  demurrer,  any  further  allegation  showing 
how  the  plaintiff  expected  to  obtain  the  freights  of  the  Southern 
Pine  Company,  when  the  defendant  company  was  in  a  position 
where  it  could  also  compete  for  carrying  such  freights.  The  peti- 
tion set  forth  a  cause  of  action,  and  was  not  subject  to  any  of  the 
objections  set  up  in  the  demurrers. 

Judgment  affirmed.      All  the  Justices  concurring. 


MAYOR  &  COUNCIL  OF  BRUNSWICK  v,  HARVEY  et  ai.  I^iir  J^j 

1.  Where  a  fidelity  and  guaranty  company  enters  into  a  bond  with  the  authoii* 
ties  of  a  municipal  corporation  to  guarantee  the  city  against  the  fraud  and 
dishonesty  of  the  city  treasurer,  the  obligation  thus  given  is  not  a  statutory 
but  a  voluntary  bond.  To  it,  for  this  reason  if  for  no  other,  section  203  of 
the  Political  Code  is  not  applicable. 

2.  Whore  in  such  bond  the  treasurer  joins  merely  to  enter  into  an  obligation  to 
save  the  company  harmless,  and  makes  no  promise  or  covenant  to  the  city, 
the  company  and  the  treasurer  are  not  jointly  liable  on  such  bond. 

8.  Where  a  suit  is  brought  upon  such  bond  and  the  allegations  of  the  petition 
clearly  show  that  the  action  is  predicated  upon  the  original  bond  only,  an 
amendment  seeking  to  recover  upon  two  other  bonds,  given  subsequently  for 
a  like  amount  and  purpose  and  adopting  by  reference  the  terms  of  the  orig- 
inal bond,  was  not  allowable,  although  the  petition  alleged  that  the  bond  sued 
on  had  been  renewed  from  time  to  time.  The  renewals  being  separate  and 
distinct  contracts,  the  amendment  sought  to  add  a  new  and  distinct  cause  of 
action. 

4.  Where  in  such  bond  it  was  stipulated  that  the  liability  of  the  company  should 
be  limited  to  such  losses  as  should  occur  during  the  continuance  of  the 
bond  or  any  renewal  thereof  and  be  **  discovered  during  said  continuance  or 
within  six  months  thereafter  or  within  six  months  from  the  death  or  dismissal 
or  retirement  ^*  of  the  treasurer  from  theservice  of  the  city,  and  that  upon  the 
isBuance  by  the  company  of  any  subsequent  bond  guaranteeing  the  fidelity  of 
the  treasurer  the  liability  under  the  original  bond  should  cease  and  determine, 
so  that  no  two  bonds  should  be  operative  at  the  same  time,  the  company  is 
not  liable  under  the  original  bond  for  any  loss  not  discovered  until  more  than 
six  months  after  the  expiration  of  such  bond,  although  such  loss  was  discov- 
ered within  six  months  from  the  dismissal  of  the  employee  and  during  the  con- 
tinuanoe  of  one  of  the  subsequent  bonds. 

Argued  January  13,^  Decided  February  6, 1902. 

Addon  on  bond.     Before  Judge  Bishop.     City  court  of  Bruns- 
wick.    July  24,  1901. 

F,  K  Twitty  and  W.  E,  Kay,  for  plaintiflF. 
Crovatt  &  Whitfield,  for  defendants. 
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Simmons,  C.  J.  The  Mayor  and  Council  of  the  City  of  Bruns- 
wick brought  suit  against  Harvey  and  the  United  States  Fidelity 
and  Guaranty  Company.  From  the  all^ations  of  the  petition  the 
following  facts  appear :  In  January,  1898,  Harvey  was  elected 
dty  treasurer  by  the  mayor  and  aldermen  of  Brunswick.  The  char- 
ter of  that  city  required  that  the  treasurer  give  bond, with  security, 
for  the  faithful  performance  of  his  duties.  On  January  24,  1898,  • 
a  bond  was  accepted  by  the  mayor  and  council  from  the  Fidelity 
and  Guaranty  Company.  "  This  bond  was  in  the  sum  of  $15,000, 
and  guaranteed  the  city  against  the  fraud  and  dishonesty  of  Harvey 
as  treasurer.  The  bond  was  signed  by  Harvey  and  by  the  presi- 
dent and  the  secretary  of  the  company,  and  sealed  with  the  seal  of 
the  company.  It  contained  no  promise  or  covenant  by  Harvey 
to  the  municipality.  The  only  promise  or  covenant  on  his  part 
was  that  he  would  save  the  company  harmless  from  loss  on  the 
bond.  The  bond  contained  many  stipulations  and  conditions  limit- 
ing the  liability  of  the  company.  Some  of  these  will  be  mentioned 
in  the  opinion  below.  The  bond  was  to  be  of  force  from  February 
1,  1898,  to  February  1,  1899.  In  August,  1900,  the  city  authori- 
ties discovered  that  Harvey  was  a  defaulter.  On  September  15, 
thereafter,  in  compliance  with  one  of  the  conditions  of  the  bond, 
notice  of  the  defalcation  was  given  the  company.  The  company 
sent  an  agent  to  the  dty  of  Brunswick,  who  made  an  investigaticm 
of  Harvey's  accounts.  The  company  thereupon  refused  to  pay  any- 
thing on  the  bond.  Suit  was  brought  by  the  dty  against  Harvey 
and  the  company  for  $15,000,  the  amount  of  the  bond.  To  this 
action  Harvey  and  the  company  severally  demurred.  The  only 
grounds  of  Harvey's  demurrer  necessary  to  mention  here  urged  that 
there  was  a  misjoinder  of  parties,  and  that  the  petition  did  not  s^ 
forth  a  cause  of  action;  he  claiming  that  the  dty  had  no  right  to 
recover  against  him  on  the  bond,  because  in  it  he  had  made  no  prom- 
ise or  covenant  whatever  to  the  dty  authoritiea  Harvey  also  filed 
a  plea  in  abatement,  which,  under  the  view  we  take  of  the  case,  it 
is  unnecessary  to  set  out  here.  The  company  demurred  on  several 
grounda  One  of  these  was  that  there  was  no  cause  of  action  set 
out  against  it,  because  it  appeared  from  the  petition  and  the  bond 
attached  thereto  that  the  liability  of  the  company  on  the  bond  had 
ceased  and  determined  on  account  of  the  failure  of  the  dty  authori- 
ties to  discover  the  defalcation  of  Harvey,  and  to  give  notice  thereof 
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within  six  months  after  the  expiration  of  the  bond.  The  plaintiff 
ofifered  several  amendments  to  the  petition,  most  of  them  being  of 
a  formal  nature  to  meet  special  demurrers.  The  principal  amend- 
ment was  to  the  effect  that  the  company  had  twice  renewed  the 
original  bond,  and  was  liable  on  these  renewals  for  $15,000  each,  in 
addition  to  an  amoimt  claimed  on  the  original  bond.  This  amend- 
ment alleged  that  Harvey  had  defaulted  for  an  amoimt  much  larger 
than  that  set  out  in  the  original  petition.  It  was  claimed  that  this 
amendment  was  allowable,  for  the  reason  that  the  original  petition 
had  alleged  that  the  company  had  given  the  bond  then  sued  on  and 
such  bond  had  been  continued  from  time  to  time  and  renewed  from 
year  to  y  ear.  This  amendment  was  objected  to  by  the  company  on  the 
ground  that  it  sought  to  introduce  a  new  and  distinct  cause  of  action. 
The  demurrers  of  Harvey  and  the  company  were  sustained  by  the 
trial  judge,  who  refused  to  allow  the  amendment  and  dismissed 
the  petition.  The  plaintiffs  sued  out  a  bill  of  exceptions,  assign- 
ing error  on  each  of  the  rulings  of  the  trial  judge. 

1.  It  was  claimed  here,  in  the  argument  of  the  learned  coimsel 
for  the  plaintiff  in  error,  that  although  the  bond  given  by  the  de- 
fendants was  defective  and  did  not  contain  the  provisions  required 
by  the  statute,  still  under  the  Political  Code,  §  256,  it  was  a  statu- 
tory bond,  and  under  the  Political  Code,  §263,  the  court  would 
'^read  into  it"  all  the  conditions  prescribed  for  statutory  bonds. 
We  have  carefully  examined  the  bond  and  the  authorities  relied 
upon  by  counsel,  and  after  such  examination  we  can  not  concur 
with  coimsel  in  this  contention.  The  charter  of  Brunswick  (Acts 
1889,  p.  1041,  §  39)  requires  that  the  treasurer  of  the  dty  give 
bond  and  security  for  the  faithful  pei-formance  of  his  duties.  In 
order  to  comply  with  this  requirement,  the  ofl&cer  himself  should 
be  one  of  the  obligors  in  the  bond.  Instead  of  giving  the  bond 
required  by  the  charter,  Harvey  gave  one  signed  by  the  fidelity 
and  guaranty  company,  which  was  in  the  nature  of  a  policy  of 
fidelity  insurance,  insuring  the  city  against  his  fraud  and  dishon- 
esty. While  his  name  was  signed  to  this  bond,  he,  as  before  re- 
cited, made  no  promise  or  covenant  to  the  city,  but  merely  imder- 
took  to  save  the  company  harmless.  A  careful  examination  of  the 
bond  will  show  that  it  is  not  in  the  nature  of  a  statutory  bond  at 
all,  but  is  in  its  nature  a  policy  of  fidelity  insurance.  The  com- 
pany agreed  with  the  city  to  pay  any  loss  the  latter  might  sustain 
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by  reason  of  Harvey's  fraud  or  dishonesty,  and  the  obligation  is 
hedged  about  with  many  conditions  and  limitations.  Not  being 
a  statutory  bond,  this  obligation  must  be  dealt  with  as  a  common- 
law  bond.  Being  a  bond  of  this  nature,  it  makes  the  company  li- 
able under  its  provisions  only,  and  the  above-cited  section  of  the 
code  can  not  possibly  be  applied  to  such  a  bond,  even  if  it  can  ever 
be  applied  to  the  bonds  of  officers  of  municipal  corporations.  See 
Alexander  v.  Ison,  107  Ga,  745.  There  is  nothing  in  the  act  of 
1896  (Acts  1896,  p.  58,  Van  Epps'  Code  Supp.  §  6620  etseq.)  to 
require  that  this  bond  should  be  treated  as  a  statutory  one. 

2.  The  above  being  true  of  the  bond  and  the  obligations  therein,  it 
follows  that  there  was  no  cause  of  action  set  out  against  Harvey, 
€Lnd  that  uniting  him  with  the  company  in  a  suit  upon  the  bond 
was  a  misjoinder  of  paities.  Guarantee  Co.  of  North  Am.  v.  Me- 
chanics etc.  Co.,  80  Fed.  766. 

3.  The  intention  of  the  pleader  when  he  drew  the  original  peti- 
tion was  manifestly  to  sue  upon  the  original  bond  alone.  A  careful 
reading  of  the  petition  will  demonstrate  this.  While  the  petition 
allied  that  the  defalcation  amounted  to  more  than  $21,000,  the 
prayer  for  judgment  against  the  defendants  was  for  but  $15,000 
(the  amount  of  the  original  bond),  and  the  petition  refers  to  the 
liability  of  the  company  as  $15,000.  It  did  aver  that  the  company 
had  "  renewed  the  said  bond  from  year  to  year  and  continued  the 
same  in  force  without  intermission  .  .  to  and  through  the  year 
ending  February  1, 1901,"  but  the  context  shows  that  the  pleader 
regarded  the  renewals  as  merely  continuations  or  extensions  of  the 
bond  first  given,  and  not  as  new  and  separate  contracts  or  obliga- 
tions. New  counsel  put  in  control  of  the  case  seem  to  have  dif- 
fered with  counsel  who  filed  the  petition.  They  (^ered  the  amend- 
ment whereby  it  was  sought  to  include  the  renewals  as  separate 
and  independent  contracts,  and  to  recover  $15,000  upon  each  of  the 
renewals  as  well  as  the  sum  of  $13,000  on  the  original  bond,  the 
loss  being  stated  at  more  than  $54,000.  This  amendment  was  of- 
fered as  amplifying  the  allegation  that  the  bond  had  been  contin- 
ued from  time  to  time  and  renewed  from  year  to  year.  We  think 
we  have  shown  that  the  intention  of  the  pleader  was  to  sue  on  the 
first  bond  only,  treating  the  renewals  as  simply  extensioQS  of  that 
bond.  We  think,  therefore,  that  the  amendment  was  properly  dis- 
allowed.    If  the  original  suit  had  been  for  $45,000,  and  by  mistake 
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or  accident  the  renewals  had  not  been  specifically  declared  on  but 
only  mentioned  in  this  general  way,  perhaps  the  original  petition 
could  have  been  amended  by  setting  out  the  renewals  and  declar- 
ing on  them.  Inasmuch,  however,  as  the  only  sum  sued  for  was 
815,000,  and  the  petition  shows  that  the  suit  was  based  upon  the 
original  bond  only,  the  allowance  of  the  amendment  offered  would 
have  been  to  add  new  and  distinct  causes  of  action  ;  which  is  con- 
trary to  the  laws  of  pleading  and  practice  in  this  State  and  to  the 
Civil  Code,  §  5099.  The  original  bond  was  terminated  by  the  sub- 
sequent renewals,  and  the  latter  were  in  fact  new  and  distinct  con- 
tracts which  adopted  by  reference  all  the  terms  and  conditions  of 
the  first.  That  such  renewals  of  bonds  or  contracts  of  this  nature 
are  new  and  distinct  contracts  there  can  be  no  question.  All  the 
authorities  which  we  have  examined  upon  this  subject  so  treat 
them.  See  De  Jemette  v.  Fidelity  &  Casualty  Co.,  25  Ins.  L  J. 
315,  which  is  a  decision  made  by  the  Court  of  Appeals  of  Ken- 
tucky in  a  case  very  similar  to  the  present  one.  Certainly  this  is 
true  of  ordinary  policies  of  insurance.  1  May,  Ins.  (4th  ed.)  §  70a ; 
Ostrander,  Ins.  (2d  ed.)  344;  2  Richards,  Ins.  (2d  ed.)  §156;  4 
Joyce,  Ins.  3485.  The  renewals,  being  separate  and  distinct  con- 
tracts and  not  declared  on  in  the  original  petition  (which  contained 
no  hint  or  intimation  that  they  were  intended  to  be  declared  on), 
could  not  be  added  by  way  of  amendment.  There  was  therefore 
no  error  in  sustaining  the  objections  to  the  amendment. 

4.  Having  shown  that  the  renewals  could  not  be  added  by  way  of 
amendment,  the  next  question  which  arises  is  as  to  whether  the  com- 
pany is  liable  upon  the  original  bond.  That  bond  contained  numerous 
conditions  and  limitations.  It  limited  the  term  for  which  it  should 
continue  to  the  year  intervening  between  February  1,  1898,  and 
February  1,  1899.  It  expressly  limited  the  liability  of  the  com- 
pany to  such  losses  as  should  occur  "  during  the  continuance  of 
this  bond,  or  any  renewal  thereof,  and  discovered  during  said  con- 
tinuance or  within  six  months  thereafter  or  within  six  months  from 
the  death  or  dismissal  or  retirement  of  the  employee  from  the  sei-v- 
ice  of  the  said  employer."  It  further  provided  that  any  claim 
should  be  sent  to  the  president  of  the  company  "immediately  after 
the  discovery  of  any  loss  for  which  the  company  is  responsible 
hereunder,  and  within  six  months  after  the  expiration  or  cancella- 
tion of  this  bond  as  aforesaid  ; "  and  that  "  the  company  upon  the 
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execution  of  this  bond  shall  not  hereafter  be  responsible  to  the  em- 
ployer under  any  bond  previously  issued  to  the  employer  on  behalf 
of  said  employee,  and  upon  the  issuance  of  any  bond  subsequent 
hereto  upon  said  employee  in  favor  of  said  employer,  all  responsi- 
bility hereunder  shall  cease  and  determine,  it  being  mutually  im- 
derstood  that  it  is  the  intention  of  this  provision  that  but  one  (the 
last)  bond  shall  be  in  force  at  any  one  time  unless  otherwise  stip- 
ulated  between  the  employer  and  the  company."  Under  these  con- 
ditions and  limitations  it  is  dear  that  the  city  authorities  can  not 
recover  under  the  original  bond.  It  expired  by  its  own  limitation 
at  noon  on  February  1, 1899.  According  to  the  all^ations  of  the 
petition,  the  defalcation  or  fraud  of  the  city  treasurer  was  not  dis- 
covered until  sometime  in  August,  1900.  Under  our  construction 
of  the  conditions  of  the  bond,  the  dty  authorities  had  the  whole  of 
the  year  from  February  1,  1898,  to  February  1,  1899,  within 
which  to  discover  any  loss  for  which  the  company  might  be  liable; 
and  they  were  also  by  the  contract  given  the  next  ensuing  six 
months  to  discover  any  loss  which  had  occurred  during  that  year 
and  to  inform  the  company  of  the  discovery.  The  loss,  as  matter  of 
fact,  was  not  discovered  imtU  August  21,  1900,  after  much  more 
than  six  months  had  elapsed  from  the  expiration  of  the  original 
bond.  For  this  reason  the  company  is  not  liable  to  the  dty  on  that 
bond.  It  was  said  that  such  a  ruling  would  entail  a  great  hard- 
ship on  the  dty;  that  it  paid  all  the  premiums  required  by  the  com- 
pany ;  that  the  dty  treasurer  had  defaulted  for  a  large  amount ;  and 
that  it  would  be  a  great  hardship  if  no  recovery  could  be  had  upon 
the  bond  which  he  had  given.  This  may  be  true ;  but  still,  if  dties 
or  towns  take  bonds  such  as  this  (as  they  are  allowed  to  do  under 
the  act  of  1896,  Van  Epps'  Code  Supp.  §  6620  et  seq.),  with  so 
many  stipulations  and  conditions  in  behalf  of  the  company,  th^ 
must  keep  close  watch  over  thdr  ofiicers  and  their  accoimts  so  as 
to  be  able  to  comply  with  the  conditions  of  the  security  which  they 
have  accepted.  The  munidpal  authorities  doubtless  read  these  con- 
ditions, stipulations,  and  limitations ;  they  accepted  the  bond  con- 
taining them ;  and  the  company  gave  ample  time  for  the  discovery 
of  the  fraud  or  dishonesty  of  the  treasurer, — twelve  months  from 
the  execution  of  the  bond  to  its  expiration  and  six  months  there- 
after. If  a  city  accepts  such  a  bond,  it  is  as  much  bound  by  the 
contract  as  is  the  company ;  and  if  it  fails  to  comply  with  the  terms 
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of  the  contract,  it  can  not  recover,  however  great  the  loss  it  may 
sostain.  It  is  the  duty  of  courts  to  construe  contracts  as  they  are 
made,  however  hardly  the  construction  may  bear  upon  one  of  the 
parties.  For  construction  of  conditions  similar  to  those  above  dealt 
with,  see  Guarantee  Co.  of  No.  Am.  v.  Mechanics  etc.  Co.,  80  Fed. 
766 ;  Lombard  Ins.  Co.  v.  Surety  Co.,  65  Fed.  476;  Am.  Surety  Co. 
V.  Pauly,  170  U.  S.  134, 148 ;  De  Jemette  v.  Fidelity  &  Casualty 
Co.  25  Ins.  L.  J.  315. 

Judgment  affirmed.     All  the  Justices  concturrvng. 


KiRKLAND  V,  Candler,  Governor. 

Fish,  J.  Where  the  coDdition  in  a  crimiDal  recognizance,  headed,  *'  Georgia, 
Coffee  County,'*  waa  that  the  principal  should  '*make  his  appearance  at  the 
next  term  of  the  superior  court,  .  .  to  answer  any  indictment  the  grand  jury 
may  prefer  against  him,  for  disturbing  divine  worship  at  the  A.  M.  E.  church 
at  Wilsonyille,  Ga.,'*  it  was  not  en-oneous,  upon  the  trial  in  a  proceeding  to 
forfeit  the  recognizance,  to  admit  the  following  evidence :  the  recognizance 
itself  ;  an  accusation  in  the  city  court  of  Douglas,  in  Coffee  county,  of  same 
date  as  the  recognizance,  and  charging  the  principal  therein  with  havingcom- 
mitted  the  offense  designated  in  the  recognizance,  at  the  time  and  place 
therein  named,  and  in  Coffee  county  ;  an  indictment  found  in  the  superior 
court  of  Coffee  county,  at  the  term  thereof  held  next  after  the  date  of  the 
recognizance,  charging  such  principal  with  the  commission,  in  Coffee  county, 
of  the  offense  named  in  the  accusation  and  the  recognizance,  and  at  the  same 
time  and  place,  and  also  testimony  of  the  solicitor  of  the  city  court,  to  the  effect 
that,  when  the  acciisation  was  preferred  in  the  city  court,  the  accused  de- 
manded indictment  by  the  grand  jury,  and  he  and  his  surety,  who  was  pres- 
ent, had  the  recognizance  prepared  and  executed  ; — the  surety  objecting  to 
the  admission  of  the  recognizance  in  evidence,  **•  upon  the  ground  that  there 
was  a  variance  between  the  instrument  sought  to  be  introduced  and  the  one 
declared  on  in  the  scire  facias ;  to  the  accusation  and  indictment,  upon  the 
ground  that  they  were  immaterial  and  irrelevant  ;*'  and  to  the  testimony  of 
the  solicitor,  upon  the  ground  that  **  parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  valid  written  instrtunent.'*  Col- 
quiU  V.  Bond,  69  Ga.  361 ;  Sasser  v.  McDaniel,  73  Oa.  647. 

Judgment  afflrmed.     All  the  Justices  concurring. 

Submitted  January  13,  —  Decided  February  6, 1902. 

Scire  facias  to  forfeit  recognizance.     Before  Judge  Dart.     City 
court  of  Douglas.     July  17,  1901. 

P.  Z.  Smith,  W,  P.  Ward,  and  C.  A.  Ward  Jr.,  for  plaintiff  in 
error.     Lem  ffSteen  and  Quincey  &  McDonald,  contra. 
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Carbuth  et  al.  t?.  Wagener  et  al. 

114    740| 
L  1^*695  Lbwis,  J.     1.  County  authorities  have  the  power  to  contract  solely  for  the  build- 

' ing  of  the  foundations  for  a  court-house,  if  the  money  necessary  to  pay  for  the 

work  is  in  the  county  treasury  from  a  tax  levy  for  that  purpose,  or  if  there 
has  been  a  tax  levied  for  that  purpose  during  the  year  in  which  the  contract 
was  made ;  and  this  is  true  regardless  of  whether  the  county  has  or  has  not 
made  a  complete  contract  for  the  erection  of  the  entire  structure.  Manly 
Building  Co.  v.  Newton,  114  Ga,  246. 
2.  On  ail  questions  of  fact  involved  in  this  case  the  evidence  was  conflicting,  and 
the  discretion  of  the  trial  judge  in  refusing  the  injunction  will  not  be  di^ 
turbed.  Judgment  <nfflrmed.    Ail  the  Justices  concurring. 

Argued  January  22, — Decided  February?,  1902. 

Petition  for  injunction.     Before  Judge  Fite.     Bartow  superior 
court.     December  5,  1901. 

T.  J,  Lyon  and  J.  K,  ffines,  for  plaintiffs. 

J.  H.  Wikle  and  A.  S.  Johnson,  for  defendants. 


il4   740 

ai^^  HOLUS  V.  LAMB. 

m9  958 
114    740' 

Cue  2  1*  Active  and  bona  fide  efforts  on  the  part  of  a  pUdntiff  in  fi.  fa.  to  enforce  his 

124^  m  execution  by  any  appropriate  legal  proceedings  are,  if  duly  taken,  sufficient 

^      —  to  prevent  the  dormancy  of  the  judgment  on  which  it  issued  ;  and  in  order  to 

C,  2  hsk^e  this  effect  it  is  not  necessary  that  any  entry  relating  to  such  efforts, 

^^     ^^  other  than  those  otherwise  required  or  authorized  to  be  made  on  the  execu- 

tion, shall  be  entered  either  on  the  execution  itself  or  the  execution  docket  of 
the  court  in  which  the  judgment  was  rendered. 
2.  Even  if  the  defect  in  the  levy  in  the  present  case  was  not  amendable,  it  was 
cured  by  the  recital  in  the  claim  affidavit.  The  previous  levy  on  personal 
property  of  one  of  the  defendants  was  properly  accounted  for  by  the  evidence. 
8.  The*  court  erred  in  dismissing  the  levy. 

Submitted  November  23,  1901.  —  Decided  February  7, 1902. 

Levy  and  claim.  Before  Judge  Butt.  Taylor  superior  court. 
April  2,  1901. 

Bull  &  Lawrence,  R,  S,  Foy,  and  J,  H,  Martin,  for  plaintiff. 
0,  M,  Colbert  and  A.  P,  Persons,  contra. 

Little,  J.  On  the  7th  day  of  June,  1886,  Hodgkins,  cashier, 
obtained  a  judgment  in  the  city  court  of  Macon  against  Barfield, 
Gilmore,  Reid,  and  Garrett,  for  the  principal  sum  of  three  himdred 
dollars,  besides  interest,  cost,  etc.     On  this  judgment  execution 
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was  issued  on  the  13th  day  of  November,  1886,  which  was  subse- 
quently transferred  to  Hollis.  Certain  entries  appear  on  the  execu- 
tion, as  follows:  A  levy  of  the  same,  December  4,  1886,  by  the 
sheriflf  of  Taylor  county,  on  certain  lands  in  that  county  as  the 
property  of  Garrett,  an  entry  of  sale  under  that  levy,  and  a  credit 
of  S8.10,  January  4,  1887.  The  execution  also  bears  the  indorse- 
ment of  an  entry  on  the  general  execution  docket  of  Taylor  county, 
June  15,  1893,  and  on  the  general  execution  docket  of  Macon 
county  on  June  19,  1893.  Also  a  levy  on  a  certain  stock  of  mer- 
chandise, etc.,  in  Macon  coimty,  as  the  property  of  Gilmore,  dated 
February  17,  1897.  The  execution  was,  on  the  9th  day  of  May, 
1898,  levied  by  the  sheriff  of  Taylor  county  on  certain  other  lands 
in  that  county  as  the  property  of  Garrett;  and  to  this  last  levy 
J.  C.  Lamb  interposed  a  claim.  On  the  call  of  the  case  and  before 
issue  was  joined,  the  claimant  made  a  motion  to  dismiss  the  levy, 
on  three  grounds:  first,  that  the  judgment  on  which  the  execution 
was  issued  was  dormant,  because  more  than  seven  years  had  elapsed 
between  the  last  entry  thereon  and  the  levy  to  which  the  claim  was 
interposed;  second,  because  there  appeared  on  the  execution  an 
entry  of  a  levy  on  personal  property,  made  in  Macon  county,  and 
it  did  not  appear  what  disposition  had  been  made  of  the  same;  and 
third,  because  the  entry  of  levy  to  which  the  claim  was  interposed 
failed  to  show  in  what  county  the  lands  levied  upon  were  located. 
In  resistance  to  that  motion  the  plaintiff  in  fi.  fa.  introduced  in  evi- 
dence a  certified  copy  of  a  record  from  the  superior  court  of  Macon 
county,  by  which  it  appeared  that  Sheffield  &  Company  filed  a  pe- 
tition against  the  sheriff  of  Macon  county,  asking  for  a  rule  requir- 
ing him  to  pay  over  to  the  plaintiffs  certain  moneys  which  he  had 
in  his  hands,  and  which  arose  from  the  sale  of  lands  in  Macon 
county  as  the  property  of  Reid,  one  of  the  defendants  in  fi.  fa.  This 
petition  was  filed  on  November  13, 1893.  A  rule  nisi  was  granted, 
and  the  sheriff  answered  the  same  on  November  21,  1893,  admit- 
ting the  sale  of  the  property  of  Reid  and  the  collection  of  the  pur- 
chase-price, and  setting  out  the  fact  that  he  had  in  his  hands  other 
fi.  fas.  claiming  the  money  (among  them  being  the  one  that  was 
le\ded  in  the  present  case),  and  asking  for  the  direction  of  the  court 
as  to  the  disposition  of  the  fund ;  and  a  judgment  of  the  court  was 
had,  directing  him  to  pay  over  the  fund  to  Marshall,  the  plaintiff 
in  another  fi.  fa.  in  the  sheriff^s  hands.     Plaintiff  in  execution  also 
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introduced  in  evidence  certified  copies  of  the  record  from  Macon 
superior  court,  showing  that  Everett,  Ridley,  Ragan  Company  had 
filed  a  claim  to  a  certain  stock  of  merchandise,  etc.,  in  the  town  of 
Oglethorpe,  Macon  county,  Greorgia,  upon  which  the  execution  in 
the  present  case  had  been  levied  on  February  17, 1897,  as  above 
set  out ;  and  also  a  judgment  of  the  court  dismissing  that  levy,  dated 
Novenciber  8,  1897.  The  plaintiff  also  moved  to  allow  the  sheriff 
to  amend  his  entry  of  levy  in  the  present  case  by  an  entry  that  the 
land  levied  on  was  in  Taylor  county.  This  the  judge  refused  to 
allow,  and  then  sustained  plaintiff's  motion  to  dismiss  the  levy  on 
all  the  grounds  taken,  and  judgment  was  had  accordingly.  The 
plaintiff  in  fi.  fa.  excepted  to  the  refusal  to  allow  the  sheriff  to 
amend  his  levy,  and  to  the  order  of  the  judge  dismissing  the  same. 

It  is  entirely  immaterial,  under  the  facts  of  the  present  case, 
whether  the  levy  showed  that  the  lands  levied  on  were  or  were  not 
in  Taylor  county.  The  entry  of  levy  was  made  by  "M.  L.  Eiley, 
sheriff,"  and  described  the  lands  as  being  in  the  **  12th  district  of  said 
county."  The  claim  aflBdavit  made  by  Lamb,  and  which  was  a  part 
of  the  record  of  the  case,  shows  on  its  face  that  it  was  made  in  Tay- 
lor county,  Georgia.  It  recites  that  Riley,  sheriff  of  said  county, 
had  levied  on  these  lands,  which  were  in  the  12th  district  of  said 
coimty.  Therefore  this  defect  in  the  levy  was  cured  by  the  recital 
in  the  claim  which  was  filed,  and  rendered  certain  the  locus  of  the 
laud,  and  the  county  of  which  Riley  was  sheriff,  even  if  the  levy 
was  not  properly  amendable.  There  was  no  merit  in  the  ground  of 
the  motion  to  dismiss  because  there  was  a  levy  on  personal  prop- 
erty of  one  of  the  defendants,  imaccounted  for.  The  record  introduced 
showed  clearly  that  this  property  so  levied  on  was  claimed  by  a  third 
party,  and  that  an  adjudication  was  had  that  the  property  was  not 
subject  to  the  fi.  fa.  in  the  present  case.  This  brings  us  to  the  only 
material  question  in  this  case,  and  that  is  whether,  under  the  circum- 
stances shown  by  the  entries  on  the  execution,  and  the  records  from 
Macon  superior  court,  the  judgment  was  dormant. 

It  does  not  affirmatively  appear  that  any  of  the  various  entries 
of  levy  on  the  execution  were  in  fact  copied  upon  the  execution 
docket  of  the  city  court  of  Macon,  in  which  the  judgment  upon 
which  this  execution  was  issued  was  obtained.  It  is  made  the  duty 
of  the  clerk  of  that  court  to  enter  the  execution  upon  the  execution 
docket  of  that  court,  and  it  appears  from  an  inspection  of  the  execu- 
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tdon  that  in  the  items  of  cost  the  clerk  has  entered  and  charged  the 
sum  allowed  by  law  for  entering  the  execution  on  that  docket.  So 
we  can  legally  assume  that  he  has  complied  with  his  official  duty^and 
that  the  execution  when  issued  was  entered  on  the  execution  docket 
of  the  city  court  of  Macon.  It  is,  however,  insisted  that  under  the 
Civil  Code,  §  3761,  two  requirements  must  be  met  within  each  pe- 
riod of  seven  years,  to  prevent  the  judgment  upon  which  the  exe- 
cution issued  from  becoming  dormant:  first,  there  must  be  a  legal 
and  proper  entry  upon  the  fi.  fa.,  by  an  officer  authorized  to  execute 
and  return  the  same ;  and  second,  the  recording  of  such  entry  upon 
the  execution  docket  of  the  court  from  which  the  execution  issued. 
If  this  is  a  correct  interpretation  of  the  statute,  then  it  is  apparent 
that  the  execution  now  under  consideration  is  dormant,  and  the 
levy  should  have  been  dismissed  for  that  reason ;  for  more  than 
eleven  years  had  elapsed  from  the  date  of  the  issuance  of  the  exe- 
cution until  the  date  of  the  levy  under  which  the  claim  was  filed. 
While  there  was  an  entry  in  1887,  and  one  in  1897,  it  does  not 
appear  that  either  of  these  entries  was  transferred  to  the  execution 
docket  of  the  court  from  which  the  execution  issued.  The  section 
referred  to  declares,  in  part,  that  no  judgment  shall  be  enforced 
"when  execution  has  been  issued  and  seven  years  have  expired 
from  the  time  of  the  record,  upon  the  execution  docket  of  the  court 
from  which  the  same  issued,  of  the  last  entry  upon  the  execution 
made  by  an  officer  authorized  to  execute  and  return  the  same;" 
and  if  this  declaration  must  be  literally  enforced,  the  contention  is 
right.  In  order,  however,  to  arrive  at  its  proper  interpretation,  we 
find  it  necessary  to  review  previous  statutes  on  the  subject  of 
the  dormancy  of  judgments,  and  ascertain  the  rulings  which  have 
heretofore  been  mcde  by  this  court  in  construing  these  statutes. 
By  an  act  of  the  General  Assembly  approved  December  22,  1823 
(Cobb's  Digest,  498),  it  was  declared  that  "  All  judgments  that  have 
been  obtained  since  the  said  19th  day  of  December,  1822,  and  all 
judgments  that  may  be  hereafter  rendered  in  any  of  the  courts  of 
this  State,  on  which  no  execution  shall  be  sued  out,  or  on  which  exe- 
cutions, if  sued  out,  no  return  shall  be  made  by  the  proper  officer  for 
executing  and  returning  the  same,  within  seven  years  from  the  date 
of  the  judgment,  shall  be  void  and  of  no  eflfect."  While  this  act 
of  1823  does  not  require  entries  made  by  the  levying  officer  to  be 
entered  upon  the  execution  docket,  it  does  require  them  to  be  made 


Digitized  by  VjOOQIC 


744  MOLLIS  V.  LAMB.  (114 

on  the  execution  within  each  period  of  seven  years,  in  order  to  pre- 
vent the  dormancy  of  the  judgment;  and  this  court  in  the  case  of 
Booth  V.  WUliainSy  2  Oa.  252,  ruled  that  a  return  must  be  made  by 
the  proper  ofl&cer  on  such  execution  every  seven  years,  or  it  will  be 
presumed  to  have  been  satisfied  and  fraudulently  kept  open. 

But  in  the  case  of  Wiley  v.  Kelsey,  3  Oa.  274,  it  was  nded  that 
"  If  an  execution  is  not  barred  under  the  dormant-judgment  act,  at 
the  time  it  comes  into  court  to  claim  money,  the  statute  can  not 
subsequently  attach,  pending  the  litigation  respecting  the  distribu- 
tion of  the  fund."  This  was  the  interpretation  of  an  act  which  de- 
clared that  the  execution  would  be  void  and  of  no  eflfect  unless  a 
return  was  made  on  it  by  a  proper  officer  within  seven  years  from 
the  date  of  the  judgment.  The  section  of  the  code  we  are  consid- 
ering contains  practically  the  same  provision,  and  it  seems  that  it 
should  have  a  similar  construction.  In  Ector  v.  Ector,  25  Ga.  274, 
Judge  Lumpkin,  in  delivering  the  opinion  of  the  court,  gave  the 
reason  for  this  ruling,  in  the  following  words :  "  This  court  when 
the  dormant- judgment  act  first  came  before  it  for  construction,  fol- 
lowing the  lead  of  the  judges  in  convention,  departed  from  the  let- 
ter of  the  statute,  and  interpreted  it  by  its  reason  and  spirit."  In 
enacting  a  general  limitation  law  the  General  Assembly,  by  an  act 
approved  March  6,  1856,  practically  re-enacted  the  act  of  1823. 
It  declared,  on  page  234  (Acts  1855-6),  that  no  judgment  there- 
after obtained  in  the  courts  of  this  State  should  be  enforced  after 
the  expiration  of  seven  years  from  the  time  of  its  rendition,  when 
no  execution  had  been  issued  upon  it,  and,  when  execution  had  been 
issued,  after  the  expiration  of  seven  years  from  the  time  of  the  last 
entry  upon  the  execution  by  an  officer  authorized  to  execute  and  re- 
turn the  same.  And  so  the  law  stood  until  the  adoption  of  the  act 
of  1885,  to  which  reference  will  hereafter  be  made.  The  act  of 
1855  was  incorporated  in  all  the  Codes  prior  to  1895,  and  will  be 
found  in  section  2914  of  the  Code  of  1882.  As  to  this  act,  in  the 
case  of  Nelson  v.  OUl,  56  Oa,  536,  Judge  Jackson,  in  delivering 
the  opinion  of  this  court,  said,  "  If  we  should  confine  ourselves  to 
the  words  of  the  statute,  we  should  hold  it  dormant,  but  this  court 
in  2d  Kelly,  and  3d  Ibid,  and  many  following  cases,  departed  from 
the  words,  and  have  given  the  dormant  acts  an  equitable  construc- 
tion." In  the  case  of  Ohohton  v.  O'lCelley,  81  Oa.l9,  it  was  also  ruled 
that  "It  has  always  been  held  that  section  2914  of  the  Code  [of 
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1882]  should  receive  an  equitable  construction;  and  it  has  also 
been  held  that  any  public  act  of  the  plaintiff,  going  to  show  that 
the  execution  was  still  in  life,  would  be  sufficient  to  prevent  its  be- 
coming dormant."  Our  present  Chief  Justice,  in  delivering  the 
opinion  of  this  court  in  that  case,  said :  *'  As  far  as  we  can  find,  every 
time  this  section  has  been  before  the  courts,  when  it  was  necessary 
to  rule  upon  it,  they  have  invariably  held  that  it  must  receive  an 
equitable  construction.  It  has  been  held  that  the  act  was  passed 
for  the  benefit  of  innocent  purchasers  and  bona  fide  creditors ;  and 
it  has  also  been  held  that  any  public  act  of  the  plaintiff,  going  to 
show  that  the  execution  was  still  in  life,  would  be  suflBcient  to  pre- 
vent its  becoming  dormant ;"  and  cited  a  large  number  of  cases  ruled 
by  this  court  in  support  of  the  proposition  enunciated. 

"This  brings  us  to  a  consideration  of  the  act  of  1885  (Acts  1884-  5, 
p.  95),  on  which  section  3761  of  our  Civil  Code  is  based.  That  act 
made  practically  but  one  change  in  the  law  as  it  then  stood  in 
relation  to  the  dormancy  of  judgments,  and  that  was  that  the  en- 
tries made  on  an  execution  by  the  officer  which  were  sufficient  to 
prevent  its  dormancy  should  be  entered  upon  the  execution  docket 
of  the  court  from  which  it  issued ;  and  it  is  now  declared,  in  that 
section  of  the  code,  that  when  seven  years  have  elapsed  from  the 
time  of  the  record  upon  the  execution  docket  of  the  last  entry  upon 
the  execution,  made  by  an  officer  authorized  to  execute  and  return 
the  same,  the  judgment  shall  be  dormant.  If  the  provisions  of  the 
previous  law  which  required  proper  entries  to  be  made  upon  the 
execution  every  seven  years  in  order  to  prevent  dormancy  did  not, 
under  the  construction  of  that  statute  by  our  court,  render  such 
judgment  dormant  in  the  absence  of  such  entries  when  the  plaintiff 
iu  fi.  fa.  was  making  public  attempts  to  enforce  his  execution  within 
the  limitation,  it  would  be  inconsistent  to  now  rule  that  the  mere 
addition  of  a  requirement  that  such  entries  should  be  placed  upon 
the  execution  docket  has  abrogated  the  rule  of  equitable  construc- 
tion which  has  invariably  been  given  to  statutes  in  relation  to  the 
dormancy  of  judgments.  In  harmony  with  the  spirit  of  the  rulings 
heretofore  made,  and  under  the  xmbroken  precedent  giving  to  these 
statutes  an  equitable  construction,  it  must  bo  again  ruled  that  the 
dormancy  of  a  judgment  is  prevented  either  by  proper  entries  every 
seven  years,  duly  recorded  on  the  execution  docket,  or  by  a  bona 
fide  public  effort  on  the  part  of  the  plaintiff  in  fi.  fa.  to  enforce  his 
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execution  in  the  courts  of  the  country,  at  such  times  and  periods 
that  seven  years  will  not  elapse  between  such  attempts,  or  between 
such  an  attempt  and  a  proper  entry ;  and  that  a  true  construction 
of  section  3761  of  tKe  code  is,  that  either  proper  entries  on  the 
execution  didy  entered  on  the  excution  docket,  or  bona  fide  attempts 
to  enforce  the  same  against  the  property  of  the  defendant  within 
the  stated  period,  will  be  sufficient  to  prevent  dormancy.  So  con- 
strued, it  must  be  ruled  that  the  execution  in  the  present  case  was 
not  dormant,  and  that  the  court  erred  in  dismissing  the  levy. 

Jvdgment  reversed.     All  the  Justices  concurring. 


Hi4  7i|  CRUMMEY  &  HAMILTON  v.  BENTLEY  et  al. 

iii-^l  1.  PlaintifiEs  in  an  action  for  land  who  show  affirmatively  that,  under  the  tide 

119  *S/  vc^n  which  they  rely,  they  are  in  no  event  entitled  to  recover  more  than  five 

iiii~~74SI  sevenths  of  the  premises  in  dispute  can  not  lawfully  have  a  verdict  for  any 

\m_J2&\  greater  fractional  part  thereof. 

Ih  746  2.  A  trial  judge  can  not  properly  assume  that  a  deed  attacked  for  forgery  is  in 

126  mi  ^^^  ^  forged  instrument,  when  the  question  of  its  genuineness  depends  upon 

~r~746  vrhdX  conclusion  with  respect  thereto  should  be  drawn  from  evidence  entirely 

^^^^JlTi  circumstantial,  including  the  mere  opinions  of  witnesses,  and  a  comparison 

of  the  signature  affixed  to  the  paper  with  another  writing  shown  to  be  in  the 
handwriting  of  the  alleged  maker.     A  direction  of  a  verdict  based  upon  such 
an  assumption  was  necessarily  erroneous. 
8.  In  order  for  the  heirs  of  an  intestate  to  maintain  an  action  for  land  belong- 
ing to  his  estate,  they  should  allege  and  prove  that  there  had  been  no  admin- 
istration thereon,  or  that,  if  there  had  been  administration,  the  administrator 
was  discharged  before  the  action  was  brought,  or  else  that  the  administrator, 
if  in  office  when  the  suit  was  begun,  consented  to  the  bringing  thereof.     There 
was  in  the  present  case  no  demurrer  to  the  petition  for  failure  to  make  the 
proper  allegations  with  respect  to  the  subject  of  administration,  but  the  point 
as  to  proof  in  this  regard  was  properly  presented  by  a  request  to  chaiige. 
4.  A  deed  executed  outside  of  Georgia  was  not,  on  January  81, 1888,  entitled  to 
registration  in  this  State  by  virtue  of  an  acknowledgment  made  by  the  maker 
or  makers  thereof  before  the  clerk  of  a  court  of  the  State  in  which  it  was 
signed.     Though  such  a  deed  was  nevertheless  actually  placed  on  record  in 
the  office  of  a  cleric  of  the  superior  court  of  this  State,  a  certified  copy  thereof 
from  such  record  has,  as  such,  no  evidentiary  value. 
6.  In  order  to  render  admissible  in  evidence  a  paper  purporting  to  be  such  a 
copy,  the  party  tendering  the  same  must,  as  in  the  case  of  an  unregistered 
deed,  show  the  due  execution  of  an  original,  its  loss  or  destruction,  and  that 
the  paper  sought  to  be  introduced  is  a  substantially  correct  copy  thereof. 
6.  It  is  proper  to  refuse  a  request  to  give  a  charge  predicated  upon  an  erro- 
neous assumption  of  fact. 
7«  The  defendant  in  an  action  for  land  is  not,  under  the  **  improvement  act  ol 
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1897/'  entitled  to  any  credit  for  the  value  of  a  church  built  upon  the  land  by 
popular  subscription,  nor  for  expenses  incurred  in  fertilizing  the  land. 

Argued  January  9,— Decided  February  7, 1902. 

Equitable  petition.  Before  Judge  Roberts.  Wilcox  superior 
court.     June  14,  1901. 

J,  H,  Martin^  (7.  Crummeyy  D,  B.  Nicholson,  J.  L,  Bankston^  and 
E.  D,  Graham,  for  plaintiffs  in  error. 

J,  W.  Hay  good,  D,  A.  R.  Crum,  and  Eldridge  Cutis,  contra. 

Lumpkin,  P.  J.  The  defendants  in  error,  William  H.  Bentley, 
Francis  A.  Bentley,  Mary  E.  Denison,  Roxey  A.  Lynd,  Frank  Hig- 
gins,  Naomi  Carter,  and  M.  E.  Sisney,  brought  in  the  superior 
court  of  Wilcox  county  an  action  against  Crummey  &  Hamilton 
for  the  recovery  of  an  undivided  five-sixths  of  four  lots  of  land, 
including  lot  number  13  in  the  12th  district  of  originally  Dooly, 
but  now  Wilcox  county.  They  also  prayed  for  damages  allied 
to  have  been  done  by  the  defendants  to  the  timber  upon  the  lots  in 
question.  The  first  four  plaintiffs  nttmed  were  brothers  and  sisters 
of  M.  A.  Bentley,  deceased,  and  the  last  three  were  the  children  of 
a  deceased  sister  of  M.  A.  Bentley.  The  jury  were  instructed  by 
the  court  that  the  plaintiffs  were  entitled  to  recover  five-sixths  of 
the  lots  sued  for,  and  a  verdict  to  this  effect,  and  also  finding  for 
the  plaintiffs  damages  in  an  amount  stated,  was  returned.  The 
defendants  moved  for  a  new  trial,  and  by  their  bill  of  exceptions 
allege  error  in  overruling  their  motion.  It  contains  a  number 
of  grounds  in  which  exception  is  taken  to  certain  charges  given 
by  the  court.  It  is  unnecessary  to  deal  with  these  separately, 
because  the  case  upon  its  merits  really  turns  upon  the  decisive 
instruction  indicated  above.  We  shall,  in  the  discussion  which 
follows,  deal  with  the  main  question  involved  in  this  instruction, 
and  also  with  other  points  which,  in  view  of  the  new  trial  to  be 
had,  may  be  material  at  the  next  hearing. 

1.  The  plaintiffs  showed  that  the  lots  in  question  had  been 
granted  by  the  State  of  Georgia  to  M.  A.  Bentley  on  May  20, 1846, 
and  proved  their  relationship  to  him  as  pointed  out  above.  It  also 
appeared  that  at  the  time  of  his  death  he  left  another  brother,  that 
his  mother,  Mrs.  Rachel  H.  Bentley,  survived  him,  and  that  she 
died  before  the  present  action  was  begun.  Whether  or  not  M.  A. 
Bentley's  father  also  survived  him  does  not  appear.     As  will  have 
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been  seen,  the  court  held,  and  so  charged  the  jury,  that  the  plain- 
tiflfs  were  entitled  to  five-sixths  of  the  lots  for  which  they  sued. 
This  could  not  be  so ;  for  at  the  time  of  his  death  his  estate  was 
divisible  into  seven  general  shares ;  his  father,  if  living,  being  enti- 
tled to  one,  and,  in  the  event  he  had  died  before  M.  A.  Bentley,liis 
mother  being  entitled  to  this  share.  See  Civil  Code,  §  3355,  p€ir. 
6,  which  reads  as  follows :  "  The  father,  if  living,  inherits  equally 
with  brothers  find  sisters,  and  stands  in  the  same  degrea  If  there 
be  no  father,  and  the  mother  is  alive,  she  shall  inherit  in  the  same 
manner  as  the  father  would."  So  in  no  event  were  the  plaintiffs 
entitled  to  more  than  five-sevenths  of  the  lots  in  controversy.  The 
verdict  can  not  be  upheld  on  the  theory  that  the  plaintiffs  were 
entitled  to  recover  as  heirs  of  their  mother,  for  their  petition  predi- 
cates their  alleged  right  to  recover  the  fractional  interest  which 
they  claimed  in  the  lots  in  question  expressly  and  exclusively  upon 
the  theory  that  they  are  heirs  at  law  of  M.  A.  Bentley,  and  they 
did  not  undertake  to  base  their  right  of  action  upon  the  proposition 
that  they  were  also  heirs  of  their  deceased  mother. 

2.  The  defendants  introduced  in  evidence  a  paper  purporting  to 
be  a  deed  executed  in  Richmond  county,  Georgia,  on  May  28, 1846, 
from  M.  A.  Bentley  to  Elbert  Brisbane,  conveying  lot  number  13 
in  the  12th  district  of  Dooly  county.  Upon  this  instrument  the 
names  of  Riley  Monger  and  David  6.  Salisbury,  J.  P.,  appeared  as 
witnesses.  Tlie  plaintiffs  attacked  this  instrument  as  a  forgery, 
and  introduced  evidence  strongly  tending  to  show  that  such  was 
the  fact.  Certain  witnesses  testified  that  in  their  opinion  the  name 
M.  A.  Bentley,  as  written  upon  this  paper,  was  not  in  his  hand- 
writing. There  was  also  in  evidence  a  letter  purporting  to  have 
been  written  by  M.  A.  Bentley  and  shown  to  be  in  his  handwriting, 
which  the  jury  had  the  opportunity  of  comparing  with  the  deed 
offered  in  evidence,  in  passing  upon  the  question  whether  or  not 
the  signature  of  M.  A.  Bentley  had  been  forged  thereto.  The  in- 
structions constraining  the  jury  to  find  for  the  plaintiffs  as  directed 
necessarily  assumed  that  this  deed  was  a  forgery.  We  do  not  think 
that  it  was  the  right  of  the  judge  to  summarily  decide  this  ques- 
tion, but  he  should  have  left  the  same  to  be  determined  by  the 
jury.  Save  only  as  to  the  alleged  maker  of  and  witnesses  to  an 
instrument,  it  is  not  within  the  power  of  any  witness  to  swear  ab- 
solutely and  unqualifiedly  that  the  same  is  a  forgery.     Th^e  was 
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in  the  present  case  no  direct  and  positive  evidence  of  forgery.  The 
witnesses  who  denounced  the  instrument  in  controversy  as  a  for- 
gery merely  stated  that,  in  their  opinion^  the  signature  of  M.  A. 
Bentley  thereon  was  not  genuine.  This  opinion  could  not  be  abso- 
lutely binding  upon  the  jury,  especially  as  there  was  before  them  a 
writing  in  the  handwriting  of  M.  A.  Bentley,  with  which  they  coidd 
compare  the  signature  upon  the  deed  and  form  their  own  conclu- 
sion as  to  its  genuineness.  If  the  deed  was  not  a  forgery,  then 
clearly  the  defendants  showed  title  out  of  the  plaintiffs  as  to  lot 
number  13,  and  they  were  not  entitled  to  recover  any  interest  in 
the  same. 

3.  One  of  the  contentions  properly  made  and  insisted  upon  by 
the  defendants  in  the  court  below  was  that  the  plaintiffs  were  not 
entitled  to  a  recovery  without  showing  either  that  there  had  been 
no  administration  in  Georgia  upon  the  estate  of  M.  A.  Bentley,  or 
that,  if  there  had  been  an  administration,  the  same  had  been  wound 
up  and  the  administrator  discharged  before  the  date  upon  which 
the  petition  was  filed,  or  else  that,  if  upon  that  date  there  was  an 
existing  administration,  the  administrator  bad  consented  to  the 
bringing  of  the  present  action.  As  the  case  is  to  be  tried  again  for 
reasons  given  above,  we  do  not  deem  it  essential  to  discuss  now 
the  bearing  of  the  evidence  in  the  record  upon  the  contention  just 
mentioned.  We  will,  however,  for  the  guidance  of  court  and  coun- 
sel when  the  next  trial  is  had,  call  attention  to  the  settled  rule, 
that  in  order  for  heirs  to  maintain  an  action  for  realty  belonging  to 
the  estate  of  an  intestate,  they  should  "  allege  and  prove  that  there 
was  no  administration  on  the  estate,  or  that  the  administrator,  if 
there  was  one,  assented  to  their  bringing  suit."  Greenfield  v.  Mc- 
IrUyre,  112  Oa.  691.  Of  course  where  there  had  been  an  admin- 
istration and  the  administrator  had  been  discharged,  the  case 
woidd  stand  as  if  there  had  been  no  administration  at  all.  The 
deficiency  of  the  petition  now  before  us  in  not  making  proper  alle- 
gations with  respect  to  the  subject  of  administration  was  not,  as  it 
might  have  been  by  an  appropriate  special  demurrer,  brought  into 
question ;  but  the  point  was,  by  a  written  request  to  charge,  dis- 
tinctly made  that  the  plaintiffs  were  not  entitled  to  recover  with- 
out making  the  requisite  proof  in  this  regard. 

4.  The  defendant  sought  to  introduce  in  evidence  a  paper  pur- 
porting to  be  a  certified  copy  of  a  deed  executed  in  Bledsoe  county. 
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Tenn.,  on  August  26, 1856,  by  certain  of  the  heirs  at  law  of  iL  A. 
Bentley  to  their  mother,  Mrs.  Sachel  H.  Bentley,  covering  all  the 
lots  in  controversy  except  number  13.  It  is  now  well-settled  law 
that  "A  certified  copy  of  a  deed,  taken  from  the  proper  reconis,is, 
when  the  loss  or  destruction  of  the  original  has  been  shown,  admis- 
sible in  evidence  to  prove  the  existence,  genuineness,  and  contents 
of  the  original."  Holtzclaw  v.  Edmondson,  114  Oa,  171.  Obvi- 
ously, however,  unless  the  original  has  been  by  authority  of  law 
duly  admitted  to  record,  a  registration  thereof  amounts  to  nothing, 
and  an  exemplification  from  the  record  has,  in  and  of  itself,  no  evi- 
dentiary value  whatever.  See  Hay  den  v.  Mitchell,  103  Oa,  437, 
and  cases  cited.  The  transcript  of  the  record  in  the  cajse  now  be- 
fore us  discloses  that  the  paper  offered  in  evidence  purported  to  be 
a  copy  of  a  deed  attested  by  two  imofficial  witnesses,  the  execution 
of  which  had,  however,  on  the  17th  day  of  November,  1858,  been 
acknowledged  by  the  makers  thereof  before  one  James  S.  Pankey  as 
**clerk  of  the  county  court  for  the  county  Bledsoe,"  in  the  State  of 
Tennessee.  The  motion  for  a  new  trial  recites  that  the  certified 
copy  tendered  in  evidence  showed  that  the  deed  and  the  acknowl- 
edgment of  the  execution  thereof  were  recorded  in  the  office  of  the 
clerk  of  the  superior  court  of  Wilcox  county  on  the  31st  day  of 
January,  1883.  But  it  is  clear  that  an  acknowledgment  like  that 
referred  to  was  not,  on  the  date  last  mentioned,  l^ally  sufficient  to 
admit  to  record  in  this  State  a  deed  executed  in  another  jurisdic- 
tion. As  the  law  then  stood,  '*  to  authorize  the  record  of  a  deed  to 
realty  or  personalty,  it"  had  to  ''  be  attested,  if  executed  out  of  this 
State,  by  a  commissioner  of  deeds  for  the  State  of  Georgia,  or  a 
consul  or  vice-consul  of  the  United  States  (the  certificates  of  these 
officers,  under  their  seals,  being  evidence  of  the  fact),  or  by  a  judge 
of  a  court  of  record  in  the  State  where  executed,  with  a  certificate 
by  the  clerk,  ufider  the  seal  of  such  court,  of  the  genuineness  of 
the  signature  of  such  judge."  These  provisions  were  embraced  in 
the  Code  of  1882,  §  2706,  and  not  until  the  act  of  December  18, 
1893,  was  a  deed  executed  outside  of  this  State  entitled  to  record 
here  by  virtue  of  an  acknowledgment  of  its  genuineness  before  a 
**derk  of  a  court  of  record"  of  a  sister  State.  See  Acts  of  1893, 
p.  37.  It  follows  that  the  clerk  of  the  superior  court  of  Wilcox 
county  had  no  authority  to  record  the  document  above  referred  to, 
and  his  action  in  the  premises  should  be  treated  as  a  mere  nulhty. 
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5.  The  next  inquiry  with  respect  to  the  paper  sought  to  be  in- 
troduced in  behalf  of  the  defendants  is:  Did  the  evidence  relied  on 
in  connection  therewith  duly  establish  the  execution  of  an  original 
which  had  been  lost  or  destroyed  and  of  which  this  paper  was  a 
substantially  correct  copy  ?  We  have  carefully  read  all  of  the  tes- 
timony by  which  the  defendants  undertook  to  lay  the  foundation 
for  the  introduction  of  secondary  evidence  with  reference  to  the  ex- 
ecution of  the  alleged  deed  above  mentioned,  and  have  reached  the 
conclusion  that  the  trial  judge  was  right  in  excluding  the  document 
tendered  by  the  defendants  as  a  copy  of  the  same.  The  testimony 
most  strongly  tending  to  show  that  this  copy  was  admissible  as 
secondary  evidence  was  that  of  S.  C.  Norwood,  taken  by  interrog- 
atories. He  testified,  in  effect,  that  he  had  seen  an  original  deed 
purporting  to  have  been  signed  by  the  heirs  of  Mrs.  Rachel  H. 
Bentley,  or  some  of  them,  conveying  certain  property  to  her;  and 
be  also  testified  that  the  signatures  of  the  witnesses  on  such  deed 
were  apparently  genuine.  But  he  further  testified  that  he  was  un- 
able to  state  whether  or  not  the  copy  deed  (being  the  paper  offered 
in  evidence)  embraced  a  description  of  the  lots  described  in  the 
original  deed.  In  this  connection  he  stated :  "Whether  this  be  a 
true  and  perfect  copy  of  the  original  deed  in  all  things,  I  can  not 
and  dare  not  say ;  for  instance,  the  number  of  lots  of  land  and  coun- 
ties in  which  located  could  not  be  verified  or  remembered  by  me." 
Another  witness,  W.  S.  Thompson,  testified:  **I  can  not  state  pos- 
itively whether  this  certified  copy  covers  the  same  lands  that  the 
deed  I  had  (referring  to  the  allied  original)  covered  or  not,  but 
my  recollection  is  that  the  original  covered  all  of  these  lands  in 
suit  except  one  lot ;  1  don't  recollect  which  lot  it  was."  In  view 
of  this  testimony,  we  can  not  hold  that  his  honor  below  erred  in 
ruling  that  the  defendants  had  failed  to  prove  with  sufficient  dis- 
tinctness that  the  copy  sought  to  be  introduced  wfts  even  a  substan- 
tial copy  of  the  alleged  lost  original. 

6.  The  court  was  requested  to  charge:  "If  the  evidence  shows 
that  M.  A.  Bentley  left  a  will,  and  no  will  has  been  introduced, 
then  there  can  be  no  recovery  on  the  part  of  the  plaintiffs,  who  claim 
as  his  heirs  at  law."  This  request  was,  on  its  face,  predicated  on 
the  theory  that  no  paper  purporting  to  be  the  last  will  and  testament 
of  M.  A.  Bentley  had  been  introduced  in  evidence.  It  appears, 
however,  that  such  a  paper  was  introduced  in  evidence;  and  there- 
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fore  the  request  was  based  upon  a  false  assumption  of  fact,  and  was 
properly  refused.  In  one  ground  of  the  motion  it  is  alleged  that 
the  court  erred  in  permitting  the  introduction  of  this  paper;  but 
as  it  was  not  in  this  ground  set  forth,  either  literally  or  in  substance, 
no  question  is  thereby  properly  presented  for  determination  by 
this  court. 

7.  The  defendants  in  their  answer  set  up  that  they  were,  under 
what  is  known  as  the  "improvement  act  of  1897,"  entitled  to  com- 
pensation for  certain  improvements  which  they  allied  had  been 
placed  by  them  upon  the  premises  in  dispute.  Among  the  items 
insisted  upon  was  a  church,  which  it  appears  had  been  built  upon 
one  of  the  lots  by  popular  subscription.  Another  item  consisted 
of  a  claim  for  improvement  to  the  land  by  reason  of  fertilization. 
The  court  held  that  the  defendants  were  not  entitled  to  any  allow- 
ance upon  these  claims ;  and  we  are  of  the  opinion  that,  even  giving 
to  the  act  in  question  its  widest  possible  scope  and  operation,  the 
views  entertained  by  the  trial  judge  were  undoubtedly  soimd. 

Jvdgment  reversed.  All  the  Jtcstices  concurrinp,  except  Fishy  J., 
disqualified. 


m~m\  McCall  v.  Bentley  et  al, 

119   532 


Little,  J.  1.  The  failure  of  the  clerk  of  the  superior  court  to  transmit  to  this 
court  a  portion  of  the  record  which  has  been  specified  in  the  bill  of  excep- 
tions does  not  present  a  cause  for  dismissing  a  writ  of  error,  unless  it  S4>pears 
that  the  plaintiff  in  error  is  properly  chargeable  in  some  way  as  being  the 
cause  of  such  omission.  It  is  incumbent  on  the  plaintiff  in  error  to  have  duly 
established  in  the  court  below  a  copy  of  such  part  of  the  record,  and  have 
the  same  transmitted.  Proper  diligence  on  his  part  in  this  respect  will  pre- 
vent dismissal.  In  the  present  case,  the  part  of  the  record  omitted  is  not, 
under  the  view  which  we  take  of  the  case,  material  to  a  consideration  of  the 
same ;  and  the  motion  to  dismiss  the  writ  of  error  is  overruled.  BUickweU 
V.  Compton,  107  Ga.  764  ;  Giles  v.  Parker,  108  Ga.  779. 

2.  When  a  paper  purporting  to  be  a  certified  copy  of  a  deed  isoffered  in  evidence, 
it  may  be  met  by  an  affidavit  of  forgery  under  the  provisions  of  the  Civil 
Code,  §  8628  ;  and  this  is  true  notwithstanding  the  copy  offered  is  of  an  orig- 
inal which  is  shovm  by  such  copy  to  be  more  than  thirty  years  old.  MThen 
such  copy  is  met  by  an  affidavit  of  foigery  the  burden  is  on  the  party  offer- 
ing the  copy  to  show  the  execution  of  the  original.  PaUerson  v.  Colliery  75 
Ga.  419  ;  Holland  v.  Carter,  70  Ga,  139  ;  Jonesv.  Morgan,  13  Ga.  615 ;  Bryan 
V.  Waiton,  14  Ga.  185. 

3.  This  case  is  controlled  on  its  merits,  as  well  as  upon  the  other  grounds  of  the 
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motion  for  new  trial,  by  the  rulings  in  the  case  of  Crummey  S  Hamilton  t. 
Bentley,  this  day  decided. 
Judffment  reversed.    All  the  Justices  concurring,  except  Fish,  J.,  disgucU^led. 

Argued  January  9,— Decided  February  7, 1902. 

Equitable  petition.     Before  Judge  Roberts.     Wilcox  superior 
court.     June  14,  1901. 

«/".  ff.  Martin  and  J,  Z.  Bankstan,  for  plaintiff  in  error. 
J.  W,  Haygood  and  Eldridge  Cutis,  contra. 


RUSSELL  et  al,  v.  MOHR-WEIL  LUMBER  COMPANY. 

A  sheriff  *8  sale  of  property  to  the  plaintiff  in  the  execution  under  which  the 
sale  was  had  should,  upon  the  subsequent  setting  aside  of  the  judgment  on 
which  such  execution  was  issued,  be  itself  annulled  and  declared  void  upon  a 
proper  petition  filed  by  the  defendant  in  execution,  unless  he  consented  to  or 
acquiesced  in  the  sale ;  and  this  is  so  though  he,  on  suing  out  a  bill  of  excep- 
tions to  have  that  judgment  reviewed  by  the  Supreme  Court,  failed  to  obtain 
a  supersedeas,  and  the  sale  took  place  while  the  case  was  pending  in  that 
court. 

Argued  January  9,  —  Decided  February  7, 1902. 

Petition  to  set  aside  sale.  Before  Judge  Roberts.  Wilcox  su- 
perior court.     May  22,  1901. 

Eldridge  Cutis  and  Hal  Lawson,  for  plaintiflFs  in  error,  cited :  1 
(?a.  1;  9  Ga,  256;  41  Ga.  410;  82  Ga.  763. 

Hardeman,  Dams,  Tv/mer  &  Jones,  0.  J.  Wimherly,  and  E.  H. 
Williams,  contra,  cited:  28  Am.  Dec.  363 ;  6  Peters,  17;  17  Am. 
&  Eng.  Enc.  L.  (2d  ed.)  899, 1019  ;  78  Am.  Dec.  556 ;  86  Am.  Dec. 
793;  15  Am.  St.  Rep.  827;  17  Am.  St.  Rep.  869;  65  Ala.  358;  1 
Cranch,  117;  14  Howard,  52;  11  Ga.  413;  57  Ga.  214;  82  Ala. 
500;  avil  Code,  §4856;  102  Ga.  50. 

Lumpkin,  P.  J.  As  a  result  of  complicated  litigation  between 
the  Mohr-Weil  Lumber  Company  and  A.  B.  &  M.  B.  Russell,  the 
latter  obtained  against  the  former  a  judgment  for  a  considemble 
sum.  This  judgment  was  set  aside  by  this  court  at  the  October 
term,  1899.  See  109  Ga.  579.  While  the  case  was  pending  here, 
the  Russells  caused  an  execution  issued  upon  the  judgment  men- 
tioned to  be  levied  upon  certain  property.  The  same  was  sold, 
and  they  became  the  purchasers.     After  the  judgment  of  this  court 
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was  certified  to  the  trial  court,  the  lumber  company  filed  a  petition 
to  set  this  sale  aside,  and  on  the  hearing  thereof  an  order  setting 
the  sale  aside  was  granted.  To  this  the  Russells  excepted,  and  the 
sole  question  presented  by  their  bill  of  exceptions  is  whether  or 
not  this  order  was  properly  granted. 

When  the  original  judgment  against  the  lumber  company  was 
rendered  and  it  brought  the  case  here,  it  did  not  sue  out  a  super- 
sedeas, and  the  plaintiffs  in  error  insist  that  for  this  reason  the  sale 
shoidd  stand.  We  have  little  difl&culty  in  reaching  the  conclusion 
that  the  trial  judge  rightly  held  to  the  contrary.  By  failing  to  sue 
out  a  supersedeas,  the  lumber  company  merely  lost  its  right  to 
have  the  judgment  suspended  while  under  review  by  the  Supreme 
Court.  If  the  plaintiffs  in  that  judgment  chose  to  press  the  same, 
they  did  so  at  their  own  risk.  In  other  words,  they  took  the 
chances  of  obtaining  from  this  court  an  affirmance  of  their  judg- 
m^t.  As  it  was  reversed,  set  aside  and  rendered  entirely  nuga- 
tory, it  follows  as  an  inevitable  consequence  that  the  sale  to  them- 
selves had  thereimder  must  fall  to  the  groimd. 

Judgment  affirmed.     All  the  Justices  concurring. 


BULLOCK   &   COMPANY  et  al.  v.  DUNBAR,  administrator. 

1.  The  old  doctrine  that  a  defendant  in  posBenion  should  be  protected  against 
an  action  institoted  by  the  administrator  of  him  who  died  clothed  with  the 
legal  title  to  the  property  in  dispute,  when  it  appeared  that  the  administra- 
tion was  stale  and  had  been  obtained  for  fraudulent  or  speculatiye  purpoeea, 
did  not  apply  in  any  case  where  the  defendant's  poasession  had  not  been  of 
sufficient  duration  to  support  a  title  in  him  by  prescription.  The  proTision 
in  the  limitation  act  of  1860  that  **  a  prescription  does  not  run  against  an  un- 
represented estate  until  representation,  provided  the  lapse  does  not  exceed 
five  years,'*  was  curative  of  the  evil  which  rendered  it  necessary  before  the 
passage  of  that  act  to  invoke  the  doctrine  referred  to  above. 

2.  Under  the  undisputed  facts  of  the  present  case,  the  plaintiff  was  entitled  to  a 
recovery  in  some  amount,  and  it  does  not  appear  that  the  sum  named  in  the 
verdict  was  excessive. 

8.  Though  an  action  may  have  been  instituted  in  pursuance  of  a  contract  af- 
fected with  champerty,  it  is,  if  otherwise  meritorious,  maintainable  ;  for, 
while  the  courts  will  not  enforce  such  a  contract  when  it  is  the  basis  of  the 
action,  the  rule  on  this  subject  does  not  apply  in  a  case  wherein  the  champ- 
ertous  contract  is  not  itself  invoked  or  relied  upon. 

4.  In  the  trial  of  an  action  brought  by  an  administrator  and  involving  title  to 
land,  the  defendant  can  not  show  legal  title  in  himself  by  proving  that  he  and 
those  under  whom  he  claims  had  for  many  years  paid  the  taxes  on  the  prop- 
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erty  in  dispute  ;  nor  by  proving  that  neither  the  plaintiff  nor  his  intestate  had 
ever  paid  such  taxes ;  nor  by  proving  that  the  land  in  question  had  never 
been  in  the  actual  possession  of  the  intestate  and  had  never  been  inventoried 
as  a  part  of  his  estate  ;  nor  by  introducing  deeds  or  other  documents  which 
in  no  way  connect  the  defendant  with  the  true  legal  title. 
6.  Even  if  error  be  committed  in  compelling  an  attorney  for  a  defendant  to  pro- 
duce a  document  to  be  introduced  in  evidence  by  the  plaintiff,  a  new  trial 
will  not  for  this  reason  be  granted  when  the  defendant  in  his  answer  admits 
the  existence  of  the  docmnent  and  fully  sets  forth  all  of  its  contents  which 
are  material  to  the  issue  in  controversy. 

6.  When,  pending  an  action  against  a  partnership,  one  of  the  members  thereof 
who  had  been  served  died,  and  his  administratrix,  in  answer  to  a  scire  facias 
requiring  her  to  show  cause  why  she  should  not  be  made  a  party  defendant, 
set  up  that  the  plaintiff's  cause  of  action  would  have  been  barred  if  the 
suit  had  not  been  brought  until  the  time  when  the  scire  facias  was  sued  out ; 
that  the  intestate's  estate  had  been  fully  administered  before  the  service  of 
the  scire  facias  and  without  notice  of  the  plaintiff's  demand  ;  and  that  the 
partnership  and  the  surviving  members  thereof  had  sufficient  assets  to  satisfy 
any  verdict  which  the  plaintiff  might  obtain :  Held,  that  even  if  the  adminis- 
tratrix was  under  these  circumstances  neither  a  proper  nor  a  necessary  party, 
causing  her  to  be  made  a  party  defendant  affords  no  ground  for  granting  her 
a  new  trial,  when  by  the  verdict  returned  a  plea  of  plene  administravit,  which 
she  filed  in  defense  to  the  main  action,  was  sustained. 

7.  Error  in  entering  up  a  judgment  is  not  a  good  ground  for  a  new  trial. 

8.  All  the  material  points  in  this  case  which  were  properly  made  are  covered  l^ 
the  rulings  above  announced. 

Argued  January  10, — Decided  February  7, 1902. 

Equitable  petition.  Before  Judge  Roberts.  Wilcox  superior 
court.     August  IC,  1901. 

J.  H,  Martin  and  DeLaey  &  Bishop y  for  plaintiffs  in  error. 
Bason  Jk  McBae,  contra. 

Lumpkin,  P.  J.  An  equitable  action  was  brought  in  the  supe- 
rior court  of  Wilcox  county  by  W.  L.  Dunbar  as  administrator  de, 
bonis  non  of  Thomas  S.  Dimbar,  deceased,  against  Bullock  &  Com- 
pany, a  lirm  composed  of  E.  W.  Bullock,  R.  L.  Bush,  and  A.  Pea- 
cock, to  enjoin  the  defendants  from  cutting,  boxing  for  turpentine, 
or  otherwise  interfering  with  the  timber  on  two  lots  of  land  de- 
scribed in  the  petition ;  and  for  the  recovery  of  damages  for  tres- 
passes alleged  to  have  been  committed  upon  these  lots  before  the 
suit  was  b^un.  The  defendants  denied  all  the  allegations  of  the 
petition  upon  which  a  recovery  could  be  predicated.  Pending  the 
action  R.  L.  Bush  died,  and  his  administratrix,  Mrs.  Sarah  C.  Bush, 
was  made  a  party  defendant.  She  filed  a  plea  of  plene  adminis- 
travit.    The  court,  after  the  testimony  was  closed,  instructed  the 
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jury  that  the  plaintiflf  was  entitled  to  a  recovery,  but  left  thein  to 
fix  the  amount  of  the  damages  from  the  evidence.  They  returned 
the  following  verdict:  "  We,  the  jury,  find  verdict  in  favor  of  plain- 
tiff' damage  to  the  amount  of  $305.00.  Also  we,  the  jury,  find  for 
Mra  Sarah  C.  Bush  the  plea  of  plene  administravit."  The  defend- 
ants moved  for  a  new  trial,  their  motion  was  overruled,  and  they 
excepted.  We  will  now  deal  with  the  material  questions  presented 
by  the  motion  and,  in  so  doing,  state  such  additional  facts  as  may 
be  necessary  to  an  understanding  of  our  ruling  upon  each  of  the 
points  decided. 

1,  2.  The  plaintiflf  proved  that  the  lots  in  controversy  were 
granted  by  the  State  of  Greorgia  to  his  intestate  on  June  14,  1849, 
and  that  he  had  been  duly  appointed  administrator.  It  also  ap- 
peared that  there  had  been  previous  administrations  upon  the  estate 
of  Thomas  S.  Dunbar,  who  died  in  1858  or  1859.  The  plaintiflT's 
letters  of  administration  were  dated  August  31,  1894  The  main 
defense  was,  that  Thomas  S.  Dunbar,  the  grantee  of  the  State,  had 
conveyed  the  lots  in  question  to  one  Bumside,  under  whom  the  de- 
iendants  claimed  titla  There  was,  however,  in  evidence  no  deed  or 
other  paper  showing  that  Dunbar,  the  grantee,  had  ever  parted 
with  title  to  the  land.  Unless,  therefore,  some  of  the  special  grounds 
of  defense,  which  will  be  noticed  in  their  order,  were  available  for 
the  defendants,  the  court  was  right  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  a  recovery.  It  was  seriously  insisted  that, 
inasmuch  as  the  grantee  died  about  thirty-six  years  before  liters 
of  administration  were  granted  to  the  plaintiff,  the  administration 
was  stale ;  and  in  this  connection  the  defendants  offered  an  amend- 
ment to  their  answer,  setting  up  that  this  administration  was  ob- 
tained for  speculative  purposes,  at  the  instance  of  one  Hitt  and  one 
Davis,  in  pursuance  of  an  agreement  between  them  and  W.  L.  Dun- 
bar that  they  were  to  bear  the  expenses  of  the  litigation  and  share 
its  proceeds,  if  successful,  with  him.  This  amendment  was  re- 
jected, the  court  holding,  that  inasmuch  as  the  plaintiff  had  shown 
a  perfect  l^al  paper  title  in  his  intestate,  it  was  incumbent  upon 
the  defendants  to  show  a  paper  title  out  of  him,  or  title  by  prescrip- 
tion. There  was  no  attempt  on  the  part  of  defendants  to  set  up  a 
title  of  this  latter  character.  Beliance  was  had  on  the  decisions  of 
this  court  in  the  cases  of  Woolfolk  v.  Beatly,  18  Oa.  520,  and  Dan- 
id  V.  Sapp^  20  Oa.  515.     In  these  cases  it  was  ruled  that  long 
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acquiescence  or  laches  by  parties  out  of  possession  could  not  be  ex- 
cused, without  showing  some  actual  hindrance  or  impediment  in 
the  way  of  bringing  action ;  and  that  such  parties  would  not  be  al- 
lowed to  prosecute  under  a  speculative  or  stale  administration,  as 
against  those  who  had  been  long  enough  in  possession  to  set  up  a 
prescriptive  title  against  others.  The  case  of  Jonekin  v.  Holland, 
7  Ga.  589,  is  also  on  the  same  line,  as  are  those  of  Pierce  v.  Jones, 
23  Ga.  374,  and  Murdoch  v.  Mitchell,  30  Ga.  74;  and  see,  in  this 
counection,  Payne  v.  Ormond,  44  Ga.  514.  An  examination  of  all 
of  these  cases  will  show  that  the  rulings  therein  made  were  predi- 
cated upon  the  idea  that,  as  the  law  then  stood,  no  prescription 
could  be  set  up  against  an  unrepresented  estate,  and  consequently 
equity  would  interpose  in  behalf  of  those  who  had  been  in  posses- 
sion during  the  regular  statutory  periods,  and  who  as  against  all 
others  but  an  administrator,  who  took  out  letters  after  long  delay, 
had  a  perfect  defense.  It  is  undoubtedly  true  that  before  the  lim- 
itation act  of  1856  (Acts  of  1855-6,  p.  233),  a  prescription  did  not 
run  against  an  imrepresented  estate.  So  much  of  the  21st  section 
(page  235)  of  that  act  as  bears  on  this  question  is  now  embodied  in 
the  Civil  Code,  §3595,  which  declares  that  "A  prescription  does 
not  run  against  an  unrepresented  estate  until  representation,  pro- 
vided the  lapse  does  not  exceed  five  years."  In  the  cases  of  Con^ 
yers  v.  Kennon,  1  Ga.  379,  Cofer  v.  Thurmond,  Id.  538,  Garland 
V.  Milling,  6  Ga.  310,  and  MUler  v.  Surls,  19  Ga.  331,  all  of  which 
were  decided  before  the  act  of  1856,  it  was  distinctly  ruled  that  a 
prescription  did  not  run  against  an  estate  before  the  grant  of  letters 
to  an  administrator,  where  it  appeared  that  the  intestate  died  before 
the  adverse  possession  of  the  defendant  began. 

A  careful  examination  of  all  of  the  above-dted  cases  will  plainly 
show  that,  in  those  relied  on  by  the  plaintiff  in  error  and  others  of 
like  nature,  this  court  was  simply  striving  to  give  equitable  relief 
to  defendants  who  had  been  long  in  possession  of  the  property  sued 
for,  by  holding  that  they  should  be  protected  from  what  was  termed 
a  stale  administration  collusively  obtained  for  fraudident  or  specu- 
lative purposes.  It  is  manifest  that  the  trend  of  the  court  in  this 
direction  arose  simply  from  the  fact  that  unrepresented  estates 
were,  under  strict  rules  of  law,  unaffected  by  statutes  of  prescrip- 
tion or  limitation.  We  have  been  unable  to  find  a  single  case  in 
which  the  equitable  rule  there  laid  down,  and  here  invoked,  was  ap- 
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plied  in  favor  of  a  defendant  who  had  been  in  possession  for  a  time 
less  than  the  statutory  period.  It  results  from  the  foregoing,  that, 
so  far  as  this  branch  of  the  case  is  concerned,  the  court  was  right 
in  holding  that  the  plaintiff  had  made  out  a  case  entitling  him  to 
a  recovery,  and  also  right  in  rejecting  the  proposed  amendment  to 
the  answer.  As  to  the  amount  of  the  verdict,  there  was  sufficient 
evidence  to  support  the  jury's  finding  in  the  sum  above  specified. 

3.  There  is  no  merit  in  the  contention,  stoutly  insisted  upon 
by  counsel  for  the  defendants,  that  the  plaintiflF's  action  was  not 
maint^nable  because  affected  with  champerty.  It  was,  in  the  case 
of  Mlis  V.  Smith,  112  Oa,  480,  in  substance  ruled  that  though  an 
action  may  have  been  instituted  in  pursuance  of  a  champertous 
contract,  it  could  not  for  this  reason  be  defeated,  if  otherwise  meri- 
torious. It  is  undoubtedly  true  that  the  courts  will  not  enforce 
such  a  contract  where  it  is  the  foundation  of  an  action  or  defense; 
but  the  rule  relating  to  contracts  of  this  nature  is  not  applicable  in 
a  case  where  the  champertous  contract  is  neither  invoked  nor  re- 
lied upon. 

4.  In  several  grounds  of  the  defendant's  motion  for  a  new  trial 
the  points  covered  by  the  fourth  headnote  were  in  various  forms 
presented.  It  is  obvious  that  all  of  the  contentions  of  counsel  with 
respect  thereto  are  devoid  of  merit.  When  the  plaintiff  in  an  ac- 
tion involving  title  to  land  makes  out  a  prima  facie  case  of  title  in 
himself,  and  the  defendant  seeks  to  show  that  he  has  a  better  title, 
the  latter  must  do  so  by  showing  paper  title  in  himself,  title  by 
prescription  or  imder  the  laws  of  descent,  or,  as  against  the  plain- 
tiff, a  perfect  equity.  He  can  not  in  any  other  way  establish  own- 
ership of  the  property  in  dispute.  Clearly,  then,  the  trial  court 
did  not  err  in  holding  that  the  defendants  could  not  defeat  the 
plaintiffs  action  by  proving  that  they  and  those  under  whom  they 
claimed  had  for  many  years  paid  the  taxes  on  the  lots  in  dispute ; 
nor  by  proving  that  neither  the  deceased,  Thomas  S.  Dunbar,  nor 
the  plaintiff,  his  administrator,  had  ever  paid  such  taxes ;  nor  by 
showing  that  the  land  in  question  had  never  been  in  the  actual 
possession  of  the  intestate,  and  had  never  been  inventoried  as  a 
part  of  his  estate.  Nor  would  it  have  been  of  any  avail  to  the  de- 
fendants to  introduce  deeds  or  other  documents  which  in  no  way 
served  to  connect  them  with  the  true  legal  title. 

5.  During  the  progress  of  the  trial  the  plaintiff  tendered  in  evi- 
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dence  certified  copies  of  plats  and  grants  from  the  State  of  Greor- 
gia  to  Thomas  S.  Dunbar.  These  were  objected  to  on  the  ground 
that  the  originals  had  not  been  accounted  for.  Thereupon  coimsel 
for  the  plaintiff  called  upon  the  defendants  to  produce  the  original 
plats  and  grants,  the  latter  admitting  that  the  same  were  in  court 
The  presiding  judge  required  the  production  of  these  papers,  and 
they  were  introduced  in  evidence.  Defendants  assign  error  upon 
the  action  of  the  judge  in  compelling  their  counsel  to  produce  the 
documents  and  deliver  them  to  counsel  for  the  plaintiflf.  We  are 
not  prepared  to  hold  that  the  ruling  here  complained  of  was  cor- 
rect; but,  in  view  of  another  fact,  we  are  quite  clear  that  a  new 
trial  should  not  on  this  account  be  ordered.  In  an  amendment  to 
their  answer,  the  defendants  alleged  that  "the  original  plats  and 
grants  from  the  State  of  Georgia  to  the  land  in  controversy  to  Thos. 
S.  Dimbcu"  are  in  the  possession  and  proper  custody  of  these  de- 
fendants, and  form  a  part  of  their  mimiments  of  title  to  said  land 
and  timber."  In  view  of  this  admission,  it  was  not  incumbent  on 
the  plaintiff  to  show  aflBrmatively  that  the  lots  in  dispute  had  been 
granted  to  his  intestata  This  much  of  his  case  was  admitted  by 
the  defendants,  and  the  admission  plainly  covered  everything  ma- 
terial which  was  evidenced  by  the  plats  and  grants  themselves. 

6.  As  stated  above,  E.  L.  Bush,  one  of  the  members  of  the  part- 
nership against  which  the  action  was  brought,  died  while  it  was 
pending.  In  response  to  a  scire  facias  sued  out  against  Mrs.  Bush, 
as  administratrix  of  his  estate,  requiring  her  to  show  cause  why  she 
should  not  be  made  a  party  defendant  to  the  action,  she  filed  an  an- 
swer setting  up,  in  substance,  certain  grounds  which  are  sufficiently 
outlined  in  the  sixth  headnote.  Clearly  the  point  as  to  the  statute 
of  limitations  was  without  merit.  Whether  under  the  facts  set 
forth  in  her  answer  and  relied  upon  by  her,  it  was  either  necessary 
or  proper  to  make  her  a  party  defendant  to  the  action,  the  fact  that 
the  court  did  so  affords  no  cause  for  ordering  a  new  trial  in  this 
case ;  for,  as  will  have  been  seen,  she  filed  a  plea  of  plene  adminis- 
travit,  which  the  jury  sustained.  It  is  therefore  impossible  for  her 
or  her  intestate's  estate  to  be  injuriously  affected  by  the  verdict  or 
judgment  rendered ;  and  it  is  equally  true  that  making  Mrs.  Bush 
a  party  was  not  prejudicial  to  the  partnership  or  the  surviving 
members  thereof. 

7.  Another  groimd  of  the  motion  complains  that  the  judgment, 
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in  80  far  as  it  relates  to  the  admiDistratrix,  does  not  follow  the  ver- 
dict. Clearly,  this  constitutes  no  reason  for  granting  a  new  triaL 
If  it  be  true  that  the  judgment  fails  in  any  respect  to  follow  the 
verdict,  the  point  should  have  been  made  by  direct  exception,  which 
was  not  done. 

8.  We  have  dealt  with  all  the  grounds  of  the  motion  for  a  new 
trial  in  which  questions  of  any  materiality  are  properly  made,  and 
in  so  doing  have  ruled  upon  every  contention  in  the  case  deserving 
of  notice.  The  truth  is,  that  upon  its  undisputed  facts  it  turns 
upon  the  law  laid  down  in  the  first  headnote.  We  find  no  error  in 
the  judgment  denying  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concurring. 


GEORGIA  AND  ALABAMA  RAILWAY  CO.  v.  COOK. 


llU    7(fU| 

1 1 18  7W|  When  in  the  trial  of  an  action  for  the  destruction  of  property,  alleged  to  have 
been  caused  by  a  locomotive  upon  a  public  road  croesing,  it  a£Snnatively  ^>- 
pearB  that  the  collision  from  'which  the  injury  resulted  was  in  no  way  attrib- 
utable to  a  failure  of  the  defendant's  servants  to  blow  the  whistle  or  check 
the  speed  of  the  locomotive,  the  law  with  respect  to  observing  such  precau- 
tions in  approaching  such  a  croesing  is  not  applicable.  Thus,  where  a  mare 
suddenly  and  frantically  ran  towards  and  rushed  against  a  locomotive  while 
it  was  passing  over  a  public  crossing,  and  was  thus  killed,  the  servants  of 
the  railway  company  having  done  nothing  to  cause  the  animal  to  act  in  this 
manner,  the  company  was  not  liable  to  the  owner  merely  because  its  servants 
did  not  observe  the  requirements  of  the  *» blowing  and  checking  law." 

Argued  January  10,— Decided  February  7, 1902. 

Action  for  damages.  Before  Judge  Roberts.  Telfair  superior 
court.     August  27,  1901. 

Eason  &  McRae,  for  plaintiff  in  error.    E,  D.  Graham,  contra. 

Lumpkin,  P.  J.  The  Georgia  and  Alabama  RaQway  assigns  er- 
ror upon  the  overruling  of  a  motion  for  a  new  trial,  by  which  it 
sought  to  set  aside  a  verdict  rendered  against  it  in  favor  of  Mor- 
gan Cook,  for  the  killing  of  a  mare.  The  plaintiff  below  proved,  at 
the  trial,  that  the  animal  had  been  killed  by  a  collision  with  a  lo- 
comotive of  the  defendant,  but  introduced  no  evidence  showing  the 
particulars  of  the  catastrophe.  He  therefore  relied  exclusively 
upon  the  presumption  of  negligence  which  the  law  raised  against 
the  company.     The  defendant  showed,  by  the  positive  and  uncon- 
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tradicted  testimony  of  its  engineer  and  fireman,  that  the  plaintiff's 
mare  was  not  run  over  or  struck  by  the  locomotive,  but  that  she 
suddenly  and  in  a  frantic  manner  rushed  against  the  locomotive 
while  it  was  in  motion,  the  company's  servants  having  done  noth- 
ing to  cause  her  to  act  thus,  and  was  killed  by  the  concussion.  It 
was  not,  therefore,  the  case  of  a  locomotive  running  over  an  ani- 
mal, but  of  an  animal  attempting  to  nm  over  a  locomotive.  The 
circumstantial  evidence  in  behalf  of  the  plaintiff  tended  to  show 
that  the  collision  occurred  upon  a  public  road  crossing.  The  direct 
and  positive  evidence  for  the  defendant  demonstrated  that  the  mare 
rushed  against  the  locomotive  just  after  it  had  peissed  over  the 
crossing  or  was  about  to  leave  the  same.  There  was  also  testimony 
that  the  defendant's  servants  had  failed  to  observe  the  statutory 
requirements  as  to  blowing  the  whistle  of  the  locomotive  and  check- 
ing the  speed  of  the  train  in  approaching  public  road  crossings. 
The  court  by  its  charge  applied  to  the  case  these  provisions  of  the 
law.  In  so  doing,  his  honor  read  to  the  jury  the  following  extract 
from  the  opinion  delivered  by  Chief  Justice  Simmons  in  the  case 
of  Railway  Co.  v.  Hall,  109  Oa.  370:  "  Where  the  servants  of  the 
railroad  company  fail  to  observe  it  [the  law  as  to  blowing  and 
checking],  and  any  person  or  property  is  injured  upon  the  crossing, 
the  company  can  make  no  defense  except  that  the  injury  was  done 
by  the  consent  of  the  person  injured ;  or  that  he  could  have  avoided 
the  injury  by  the  observance  of  ordinary  care;  or  that  his  negli- 
gence contributed  to  it,  in  the  way  of  mitigation  of  damages."  The 
language  thus  used  must,  of  course,  be  interpreted  with  reference 
to  the  facts  of  the  case  with  which  the  Chief  Justice  was  dealing. 
In  that  case  it  appeared  that  the  failure  of  the  company  to  observe 
the  statutory  requirements  as  to  blowing  and  checking  contributed 
directly  to  the  injury  of  which  complaint  was  made.  This  failure 
was,  consequently,  relatively  to  the  plaintiff,  an  act  of  negligence. 
In  the  case  before  us,  the  failure  of  the  company  to  comply  with 
the  "  blowing  and  checking  law"  was  not  the  cause  of  the  injury, 
and  therefore  the  statute  was  not  applicable.  The  mare  was  not 
killed  upon  the  track  of  the  railway ;  and  even  if  she  was,  when  she 
struck  the  locomotive,  in  the  road  just  where  it  was  about  to  come 
in  contact  with  the  rails,  it  could  not  be  fairly  said,  within  the 
meaning  of  the  law,  that  the  collision  took  place  on  the  crossing. 
Undoubtedly,  such  a  failure  as  that  referred  to  above  is,  in  the  ab- 
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stract,  a  negligent  act ;  but  negligence  relatively  to  one  to  whom  no 
duty  is  due  with  respect  to  the  matter  in  question  does  not  give  to 
him  a  right  of  action.  In  this  connection,  see  Holland  v.  Sparks, 
92  Ga.  753.  As  the  witnesses  for  the  company  were  unimpeached 
and  their  testimony  imcontradicted,  the  case  should  have  been  de- 
termined upon  the  assumption  that  their  version  of  the  matter  was 
true.  This  being  so,  the  charge  complained  of  was  inappropriate, 
and  the  verdict  rendered  was  contrary  to  law.  See  Western  &  At- 
lantic R.  Co.  V.  Strickland,  114  Ga,  133. 

Judgment  reversed.    All  the  Justices  concurrmg. 


Savannah,  Florida  and  Western  Railway  Company  v,  Tybk. 

Lewis,  J.  1.  The  petition  as  amended  sel  forth  a  cause  of  action,  and  the  court 
did  not  err  in  overruling  the  demurrer. 

2.  While  the  charge  complained  of  was  not  adjusted  to  the  evidence,  the  error 
was  harmless  to  the  defendant,  and  does  not  require  a  reversal  of  the  judg- 
ment.    Smith  V.  Wilson,  99  Ga,  277  ;  Kicklighter  v.  LUtU,  106  Ga.  600. 

3.  The  request  to  charge  was  properly  refused  ;  the  evidence,  while  conflicting, 
was  amply  sufficient  to  sustain  the  verdict,  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trial.     See  Gardner  v.  Way  cross  B.  Co.,  97  Ga.  482. 

Judgment  affirmed.    All  the  Justices  concurring. 

Argued  January  11,  —  Decided  February  7,  1902. 

Action  for  damages.     Before  Judge  Bennet     Wayne  superior 
court     July  30,  1901. 

W.  E.  Kay  and  S.  R.  Harris,  for  plaintiff  in  error. 
J.  R.  Thomas  and  J.  Z.  Sweat,  contra. 


SAVANNAH,  FLORIDA  AND  WESTERN  RAILWAY 
COMPANY  V.  LADSON. 

1.  When  a  defendant  by  his  answer  joins  issue  with  the  plaintiff  without  de- 
murring to  the  petition,  it  is  not  erroneous  for  the  court  to  instruct  the  jury 
'^       ^^21  ^*^  ^  ^®  plaintiff  proves  his  case  as  laid,  he  is  entitled  to  recover. 

Case  2!  2.  The  charge  in  the  present  case,  in  so  far  as  it  dealt  with  damages  the  amount 

^^     ^  of  which  was  to  be  arrived  at  by  "  the  enlightened  consciences  of  impartial 

jurors,^*  indicated  with  sufficient  clearness  that  the  damages  thus  referred  to 
were  those  arising  from  pain  and  suffering. 
8.  The  evidence,  though  conflicting,  was  sufficient  to  warrant  the  verdict. 

Argued  January  13,  —  Decided  February  7, 1902. 
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Action  for  damages.  Before  Judge  Bennet.  Clinch  superior 
court.     August  5, 1901. 

B.  G,  Dickerson  and  D,  H,  Pope,  by  W.  E.  Kay,  for  plaintiff  in 
error.     Toomer  &  Reynolds  and  S,  C.  Townsend,  contra. 

Lumpkin,  P.  J.  In  his  petition  against  the  Savannah,  Florida 
and  Western  Railway  Company,  Charies  Ladson  alleged  that  on  the 
14th  day  of  January,  1899,  he  was  lawfully  upon  the  platform  of 
the  passenger-depot  of  the  company  at  its  station  in  Homerville, 
and  that,  while  he  was  so  upon  such  platform,  he  "was  wilfully 
assaulted  and  wantonly  and  forcibly  knocked  from  said  passenger 
depot  platform  by  one  Massey,  the  agent  and  representative  of  said 
company  then  and  there  in  the  employment  and  service  of  the  said 
company  and  having  charge  of  said  station  premises,  depot  and 
platform,"  and  that  in  this  manner  divers  severe  personal  injuries 
were  inflicted  upon  the  plaintiff.  The  defendant  denied  all  the  ma- 
terial allegations  of  the  petition,  but  did  not  by  demurrer  challenge 
its  suflBciency.  The  case  went  to-  trial,  and,  upon  decidedly  con- 
flicting evidence,  resulted  in  a  verdict  for  the  plaintiff.  The  de- 
fendant thereupon  filed  a  motion  for  a  new  trial,  and  upon  the  over- 
ruling thereof  assigns  error  in  its  bill  of  exceptions. 

1.  In  his  charge  to  the  jury  the  presiding  judge  in  substance  in- 
structed them  that  if  the  plaintiff  established  to  their  satisfaction 
the  material  allegations  of  his  petition,  he  was  entitled  to  a  recovery. 
This  charge  is  excepted  to  on  the  ground  that  a  railway  company 
is  not  in  law  liable  for  a  tort  committed  by  its  agent,  unless  the 
imlawful  act  was  done  by  him  while  acting  within  the  scope  of  his 
agency  in  and  about  the  company's  business.  As  an  abstract  prop- 
osition, the  rule  of  law  insisted  upon  by  counsel  for  the  company 
is  undoubtedly  sound ;  but,  in  view  of  the  record  before  us,  it  has 
no  application  whatever  to  the  present  case.  The  plaintiff  alleged 
that  he  was  beaten  and  misused  by  Massey,  who  was  the  company's 
agent;  but  there  was  no  clear  and  distinct  allegation  that  the  beat- 
ing took  place  while  the  agent  was,  as  such,  engaged  in  the  service 
or  business  of  the  company.  Had  the  sufficiency  of  the  petition 
been  challenged  by  a  proper  special  demurrer,  the  question  for  de- 
termination would  have  been  altogether  different.  Under  the  rul- 
ing in  Flewellen  v.  Flewellen,  114  Ga,  403,  citing  and  following 
numerous  other  decisions  of  this  court  to  the  same  effect,  the  plain- 
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tiff  was  entitled  to  a  verdict  if  he  proved  his  case  as  laid ;  and  cer- 
tainly the  trial  judge  did  not  err  in  so  informing  the  jury.  That 
it  is  eminently  proper  to  apply  this  well-settled  rule  in  the  present 
instance  is  evidenced  by  the  fact  that  the  court  certifies:  "It  was 
not  contended  by  defendant's  coimsel  upon  the  trial  of  the  case  that 
the  agent  of  the  defendant  company  acted  without  the  scope  of  his 
authority.  That  point  or  issue  was  not  referred  to  by  counsel  of 
either  party." 

2.  The  court,  among  other  things,  chaiged  the  jury  that  if  the 
defendant  company  wrongfully  caused  the  plaintiff  injury  and  dam- 
age, ''  and  that  therefrom  he  has  suffered  pain  and  will  continue  to 
so  suffer  in  the  future,  then  he  would  be  entitled  to  recover,  in  addi- 
tion to  such  actual  damages  as  he  may  have  sustained,  such  dam- 
ages as  the  enlightened  consciences  of  impartial  jurors  may  think 
proper  and  right."  This  charge  is  complained  of  because  it  did 
"not  tell  the  jury  for  what  the  plaintiff  could  recover  additional 
damages."  A  careful  reading  of  the  entire  charge  given  to  the  jury 
leaves  no  room  for  doubt  that'  by  the  words  "actual  damages,"  as 
used  in  the  portion  of  the  charge  excepted  to,  the  judge  meant,  and 
the  jury  could  not  have  failed  to  understand  him  as  meaning,  such 
damages  as  arose  from  the  plaintiff's  decreased  capacity  to  earn 
money.  In  one  part  of  the  charge  his  honor  distinctly  character- 
ized damages  of  this  kind  as  "  actual  damages,"  and  gave  to  the 
jury  the  correct  rules  with  respect  to  the  measure  of  the  plaintiff's 
recovery  therefor.  Taking  these  things  into  view,  it  is  clear  that 
the  instruction  to  which  exception  is  taken  was  not  misleading; 
for  the  jury  could  not  have  failed  to  understand  that  in  the  event 
they  should  conclude  the  plaintiff  was  entitled  to  recover  for  the 
pain  and  suffering  attending  his  injuries,  they  were,  in  fixing  the 
amount  of  damages  therefor,  to  be  guided  solely  by  their  enlight- 
ened consciences  as  impartial  jurors.  In  other  words,  the  effect  of 
the  charge  under  review,  considered  in  the  light  of  other  instruc- 
tions given  in  connection  therewith,  was  to  tell  the  jury  that  in 
addition  to  the  actual  damages  sustained  by  the  plaintiff  in  the  way 
of  decreased  earning  capacity,  they  might  award  "additional  dam- 
ages "  for  pain  and  suffering,  if  they  should  find  he  was  entitled 
thereto. 

3.  As  already  stated,  the  evidence  was  decidedly  conflicting. 
The  plaintiff,  as  a  witness  in  his  own  behalf,  fully  made  out  his 
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case.  On  the  other  hand,  the  defendant's  witnesses  gave  a  version 
of  the  matter  which  completely  absolved  the  company  from  liabil- 
ity. The  trial  judge  was  satisfied  with  the  jury's  conclusions  upon 
the  issues  of  fact  involved,  and  under  the  circumstances  we  can 
not  undertake  to  say  he  abused  his  discretion  in  refusing  to  dis- 
turb their  verdict. 

Judgment  affirmed.     All  the  Justices  concurring. 


WRIGHT  V.  DuBIGNON. 

1.  It  is  a  general  rale  of  law  in  force  in  this  State  that,  in  the  absence  of  a  con-  ,^^^  ^^i 
tract  giving  him  the  light  so  to  do,  the  tenant  can  not  lawfully  remove  fix-  !i23  402{ 
tores  annexed  to  the  freehold,  which  he  has  placed  on  leased  land.  The  ez-  lii'TOSi 
caption  to  this  rule  exists  only  in  the  case  of  trade  fixtures.                                  ^ < 

(a)  Section  8120  of  the  Civil  Code  is  construed  to  refer  to  trade  fixtures.  if  ih  res 

(b)  The  fixtures  sought  to  he  removed  in  the  present  case  were  not  trade  fix-      rj^  j^; 
turee.  — -i 

2.  Domestic  or  ornamental  fixtures  which  a  tenant  has  attached  to  a  dwelling- 
house  or  the  grounds  on  which  the  same  is  located,  to  promote  his  domestic 
comfort,  and  which  may  be  easily  severed  and  made  equaUy  useful  to  him  in 
another  house,  may  be  removed  by  him  during  his  term.  Aliter  as  to  such 
as  are  substantial  additions  to  the  house,  or  which  if  taken  away  would  be  in- 
jurious to  the  freehold. 

3.  A  servant's  room,  metallic  gutters  attached  to  the  roof  of  a  house,  water- 
pipes  laid  under  the  ground  by  a  tenant  on  leased  premises,  become,  when 
constructed  and  attached,  a  part  of  the  freehold,  and  can  not  be  lawfully  dis- 
severed from  the  land  by  the  tenant  against  the  will  of  the  landlord,  even 
though  at  the  time  of  their  erection  the  tenant  intended  to  remove  them  at 
the  expiration  of  his  term. 

4.  The  charge  of  the  trial  judge  to  which  exceptions  were  taken,  as  well  as  the 
verdict  which  was  rendered,  not  being  in  accord  with  the  principles  of  law 
announced  above,  a  new  trial  should  have  been  granted. 

Argued  January  13,— Decided  February  7, 1902. 

Equitable  petition.  Before  Judge  ^  Bennet.  Glynn  superior 
court.     August  17,  1901. 

Owens  Johnson  and  J9.  W.  Krauss,  for  plaintiff,  cited :  Civil 
Code,  §§3049,  3119,  3120;  39  Ga.  471;  68  Ga.  630;  71  Ga. 
287;  74  Ga.  73 ;  94  Ga.  100;  96  Ga.  493;  98  Ga.  627;  105  Ga. 
23;  2  Taylor,  L.  &  T.  (8th  ed.)  §  547;  8  Am.  &  Eng.  Enc.  L.  (1st 
ed.)  46,48,49;  Tiedeman,  Eeal  Prop.  §6;  12  Am.  Rep.  393;  35 
Am.  Dec.  266. 

W.  E.  Kay,  for  defendant,  cited :  Qvil  Code,  §§  3049,  3120, 
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and  Georgia  cases  cited  above ;  4  Gray,  266,  s.  c.  64  Am.  Dec.  64; 
Tyler,  Fixtures  (ed.  of  1877),  153,  455 ;  13  Am.  &  Eng.  Enc.  L. 
(2d  ed.)  639-647,  655. 

Little,  J.  James  B.  Wright  filed  an  equitable  proceeding  in  the 
superior  court  of  Glynn  county  against  John  E.  duBignon,in  which 
he  sought  to  restrain  the  defendant  from  removing  certain  fixtures 
placed  by  him  on  a  lot  of  land  which  was  owned  by  the  plaintiff. 
It  was  alleged  that  the  fixtures  which  the  defendant  sought  to 
remove  were  permanent  and  such  as  were  attached  to  the  freehold. 
The  defendant,  in  his  answer,  admitted  that  it  was  his  purpose  to 
remove  the  fixtures,  and  insisted  that  he  had  a  right  to  do  so,  be- 
cause he  had  rented  the  lot  from  the  plaintiff  for  a  term  of  years,  and 
the  fixtures  were  in  the  nature  of  conveniences  to  the  house  which 
he  proposed  to  occupy  as  a  dwelling  for  himself  and  family,  and  they 
had  been  erected  by  him  with  the  intention  of  removing  them  at 
the  expiration  of  his  term,  and  plaintiff  had  consented  that  he  should 
remove  them  at  that  time.  The  case  was  submitted  to  a  jury ;  and 
while  the  evidence  was  in  some  respects  directly  conflicting,  that  of 
the  plaintiff  tended  to  show  that  he  was  the  owner  of  the  land  and 
rented  it  to  the  defendant  for  a  term  of  three  years;  that  the  de- 
fendant desired  to  have  certain  improvements  done  on  the  house, 
to  which  the  plaintiff  agreed,  and  gave  him  a  check  for  one  hundred 
dollars ;  that  in  addition  to  certain  repairs  placed  on  the  interior 
of  the  house  the  defendant  erected  a  servant's  room  attached  to  the 
main  body  of  the  dwelling,  attached  to  the  roof  certain  galvanized 
iron  gutters  as  receptacles  for  rain-water,  laid  under  the  ground 
iron  pipes  for  the  purpose  of  conducting  water  and  maintaining  a 
fountain,  made  a  cement  walk,  and  other  improvements ;  that  there 
was  no  agreement,  expressed  or  implied,  between  the  defendant  and 
himself  that  these  fixtures  should  be  removed  .by  xiefendant  at  the 
expiration  of  his  term  of  lease ;  and  that  their  removal  would  be  an 
injury  to  the  freehold.  On  the  contrary,  the  evidence  for  the  de- 
fendant tended  to  show,  in  relation  to  the  improvements  and  fixtures 
which  were  constructed,  that  the  plaintiff  sent  defendant  a  check 
for  one  hundred  dollars  to  have  certain  repairs  made  and  work  done 
in  the  interior  of  the  house,  but  declined,  on  defendant's  application, 
to  put  up  a  servant's  room  in  the  yard,  and  defendant  then  told  the 
plaintiff  that  if  he  would  not  build  the  servant's  house,  as  he  (de- 
fendant) was  compelled  to  have  one,  he  would  do  so  himself,  which 
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he  did ;  that  the  repairs  on  the  inside  of  the  house  cost  very  much 
more  than  the  hundred  dollars  furnished  by  plaintiff;  that  he  paid 
on  the  erection  and  furnishing  of  this  servant's  room  more  than 
one  hundred  dollars;  that  he  paid  eighteen  dollars  to  have  gutters 
put  to  the  house,  and  something  like  seventy-five  dollars  for  put- 
ting in  a  f oimtain  and  cement  walk,  and  for  plumbing,  water-spigots, 
eta  These  payments  were  met  from  defendant's  funds,  and  the 
work  was  necessary  for  his  comfort  and  convenience  in  occupying 
the  house.  He  caused  these  improvements  to  be  made  with  the 
intention  of  removing  them  at  the  expiration  of  his  lease,  and  in 
having  the  work  done  he  had  directed  it  to  be  constructed  with 
this  end  in  view.  Defendant  also  admitted  that  in  addition  to  the 
removal  of  the  servant's  house,  etc.,  which  he  allied  could  be  done 
without  injury  to  the  property,  it  was  his  purpose  to  remove  the 
flowers  which  the  lady  members  of  his  family  had  planted  and 
cared  for. 

There  was  much  evidence  introduced  by  the  respective  parties, 
but  the  above  brief  outline  is,  in  view  of  the  applioation  of  the 
legal  principle  which  we  think  controls  the  case,  sufficient  for  the 
purposes  of  this  decision.  The  jiuy  retuhied  a  verdict  for  the  de- 
fendant, giving  him  the  privilege  of  removing  from  the  premises^ 
the  servant's  house,  the  gutters,  and  the  water-pipes ;  and  requir- 
ing himttx)  deposit  the  sum  of  fifty  dollars  with  the  court,  to  coyer 
the  expense  of  repairs  necessary  to  put  the  house  in  as  good  con- 
dition as  it  was'bef ore ;  and  a  decree  was  entered  accordingly.  The 
plaintiff  sutgnitted  a  motion  for  a  new  trial,  on  a  number  of  grounds. 
Inasmuch,  however^  as  the  sole  question  ihvolved  in  the  case  re- 
lates to  the  right  o!  A  tenant  to  remove  from  a  dwelling-house  fix-^ 
turee  of  the  character  indicated  which  be  had  placed  thereon  and 
for  which  he  had  paid  with  the  intention  of  removing  them,  it  is 
imnecessary  to  consider  and  pass  upon  the  grounds  of  the  motion 
8eriatim,but  we  will  address  ourselvesto  a  consideration  of  the  ques- 
tion of  the  right  of  the  tenant  so  to  remove.  It  will  be  noted,  from 
the  statement  of  the  case  made  above,  that  the  answer  of  the  de- 
fendant sets  up,  among  other  alleged  facts,  that  the  plaintiff  had 
agreed  with  him  that  he  should  have  the  right  to  remove  the  im- 
provements or  fixtures  at  the  termination  of  his  lease.  We  have 
diligently  searched  the  brief  of  evidence  to  ascertain  whether  this 
averment  in  the  petition  was  supported  by  the  evidence  of  any 
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witness  who  testified  in  the  case;  for  if  that  fact  had  heen  estab- 
lished, it  would  have  materially  altered  the  disposition  of  the  case 
under  well-defined  rules  of  law.  Our  examination,  however,  fails 
to  disclose  the  existence  of  any  such  evidence  in  the  record,  and 
the  only  question  which  we  have  to  consider  is  the  legal  right  of  a 
tenant  to  remove  fixtures  of  the  character  indicated  in  this  case, 
from  the  rented  premises,  in  the  absence  of  a  contract  allowing  him 
so  to  do.  No  point  is  made  that  the  removal  contemplated  by  the 
defendant  was  out  of  time,  as  the  existing  status  in  that  respect  was 
preserved  between  the  parties  by  a  written  agreement. 

1.  By  the  Qvil  Code,  §  3049,  it  is  declared  that  "Anything  in- 
tended to  remain  permanently  in  its  place,  though  not  actually  at- 
tached to  the  land,  such  as  a  rail  fence,  is  a  part  of  the  realty  and 
passes  with  it."  Section  3119  of  the  same  code  declares  that  the 
tenant  "can  not  cut  or  destroy  growing  trees,  remove  permanent 
fixtures,  or  otherwise  injure  the  property."  In  defining  realty  the 
code  (§  3045)  declares  that  real  estate  includes  all  lands  and  the 
buildings  thereon,  and  all  things  permanently  attached  to  either. 
So  it  is  unnecessary  to  go  beyond  the  terms  of  our  statute  law  to 
ascertain  what  are  fixtures,  or  to  find  an  authority  declaring  that 
they  are  a  part  of  the  land,  and  may  not  be  removed  by  a  tenant. 
Our  code  is  in  entire  harmony  with  the  common  law  on  this  sub- 
ject, one  of  the  rules  of  which  is,  "  Fixtures  annexed  to  Ijie  free- 
hold are  prima  fade  the  property  of  the  owner  of  the  soil"  It  is, 
however,  insisted  on  the  part  of  the  defendant  in  error  that  the 
ancient  rule,  which  restricted  the  right  of  a  tenant  as  to  the  re- 
moval of  improvements  in  the  nature  of  fixtures  made  on  the  leased 
premises,  has  been  mitigated  and  its  harshness  practically  de- 
stroyed ;  that  the  law  is  how  being  more  liberally  interpreted,  in 
favor  of  the  rights  of  the  tenant  to  remove  improvements  and  fix- 
tures made  by  him  for  his  own  convenience,  than  it  formerly  was. 
To  support  these  propositions,  and  as  authority  for  his  contention 
that  the  defendant  had  the  right  to  remove  the  fixtures  which  are 
the  subject-matter  of  the  case  in  hand,  counsel  cites  the  Civil  Code, 
§  3120,  which  declares:  "A  tenant  during  the  term  or  a  contin- 
uance thereof,  or  while  he  is  in  possession  imder  the  landlord,  may 
remove  fixtures  erected  by  him.  After  the  term  and  possession 
are  ended,  they  are  r^arded  as  abandoned  to  the  use  of  the  land- 
lord, and  become  the  latter*s  property."  Apparently  there  is  a  con- 
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flict  between  the  rule  of  law  laid  down  in  this  section  and  that 
which  is  found  in  section  3 11 9,  above  quoted.  If  we  take  the 
words  of  section  3120  literally  they  seeui  to  support  the  conten- 
tion made  by  the  defendant.  However,  the  conflict  is  more  ap- 
parent than  real.  The  section  last  cited  is  not  an  enactment  of 
our  legislature,  nor  is  it  the  rule  of  the  common  law  as  it  stands 
stated,  but  it  was  codified  from  a  decision  of  this  court  in  the  case 
of  Faungblood  v.  Eubank,  68  Ga.  630.  This  does  not  make  it  any 
the  less  the  law.  But  imder  the  rule  of  construction,  which  is  not 
only  fair  and  reasonable  but  which  has  been  uniformly  followed  by 
this  court,  we  are  at  liberty,  in  order  to  ascertain  the  meaning  of 
the  section,  to  refer  to  the  case  from  which  it  was  codified,  and  in- 
terpret it  in  the  light  of  the  decision  there  rendered.  Calhoun  v. 
lAithy  106  Ga.  336.  It  may  be  remarked,  however,  that  while  the 
words  contained  in  this  section  were  taken  from  the  first  headnote 
in  Younghlood  v.  Eubank,  supra,  it  will  be  found  on  examination 
that  the  headnote  was  prepared  by  the  reporter  and  not  by  the 
court,  and  that  the  principle  announced  in  the  headnote  is  not  sup- 
ported by  the  decision  which  was  rendered.  The  facts  upon  which 
that  decision  was  predicated  show  that  the  fixtures  which  were 
sought  to  be  removed  were  temporary  shanties,  shelters,  pens,  stock- 
lots,  etc.,  which  had  been  placed  on  the  leased  premises  by  a  ten- 
ant who  was  engaged  in  the  sawmill  business,  and  the  structures 
had  been  erected  for  his  use  and  convenience  in  such  business;  and 
the  entire  decision  deals  with  a  class  of  fixtures  known  as  "trade 
fixtures,"  and  does  not  undertake  to  explain  the  law  relating  to  any 
other  kind  of  fixtures.  Mr.  Justice  Speer,  in  the  course  of  the 
opinion  there  rendered  by  him,  uses  this  language :  "  The  custom 
set  up  by  the  evidence  is  in  accord  with  the  common-law  rule  as 
to  the  rights  of  tenants  to  remove  fixtures  made  or  erected  by 
them."  He  then  quotes  the  rule  of  the  common  law,  above  set 
out,  that  "  Fixtures  annexed  to  the  freehold  are  prima  facie  the 
property  of  the  owner  of  the  soil."  After  stating  this  proposition 
he  further  says:  "In  aid  of  the  tenant,  however,  and  in  favor  of 
trade,  an  exception  is  engrafted  upon  that  rule,  enabling  him  to 
sever  the  fixtures  made  by  him  and  so  r^aiu  his  property  in  them." 
The  point  in  the  case  just  cited  was  really  not  the  right  of  the  ten- 
ant to  remove  fixtures,  but  the  time  in  which  he  might  remove  trade 
fixtures,  and  the  opinion  as  a  whole  was  directed  to  this  point,  and 

49 


Digitized  by  VjOOQIC 


770  WRIGHT  V.  DuBTGNOK  (114 

the  extracts  quoted  above  are  the  only  authority  for  the  statement 
contained  in  the  headnote,  which  is  embodied  in  the  Civil  Code, 
§3120.  Being  so,  it  is  clear,  beyond  question,  that  the  fixtures 
which  it  was  ruled  might  be  removed  by  a  tenant  were  only  those 
which  come  under  the  definition  of  trade  fixtures. 

So  that,  in  interpreting  this  section  of  the  code,  we  have  no  diflS- 
culty  in  arriving  at  the  conclusion  that  the  section  must  be  con- 
strued to  refer  only  to  trade  fixtures.  So  interpreting  it,  it  is  in 
entire  harmony  with  other  sections  of  the  code  first  above  quoted. 
Not  only  so,  but  we  are  also  in  entire  harmony  with  the  great  cur- 
rent of  adjudicated  cases,  as  well  as  the  conclusions  of  all  modem 
text-writers  on  this  subject.  Chief  Justice  Holt  once  ruled  that 
trade  fixtures  might  be  removed  by  the  tenant  during  his  term, 
not  by  virtue  of  any  special  custom,  but  by  the  common  law  in 
favor  of  trade  and  to  encourage  industry.  Mr.  Taylor  in  his  trea- 
tise on  Landlord  and  Tenant,  vol.  2,  §  545,  says :  "  As  regards  fix- 
tures, it  may  be  stated  in  general  terms,  that  a  tenant  may  take 
away  whatever  he  erects  for  the  purpose  of  carrying  on  trade, 
whether  it  be  machinery  or  buildings,  even  though  aflBxed  to  the 
soil  or  freehold.  To  the  same  effect  see  Ewell  on  Fixtures, 84, 89,91. 
Under  the  principle  above  stated  it  has  been  ruled  that  a  t^iant 
who  was  a  soap-boiler,  and  who  for  the  convenience  of  his  trade 
put  up  vats  and  copper  tables  upon  the  demised  premises,  might 
remove  them  during  his  term.  Similar  adjudications  have  been 
made  as  to  a  baker's  oven,  salt-pans,  carding-machines;  steam-en- 
gines and  boilers,  cider-mills,  furnaces,  •ice-houses,  platform-scales, 
copper-stills;  counters  or  counting-rooms  nailed  to  the  floor;  heavy 
machinery,  such  as  a  trip-hammer,  forge-blower,  or  the  lika  And 
there  can  now  be  no  doubt  that  the  ancient  rule  in  rdation  to  fix- 
tures has  been  so  modified  as  to  trade  fixtures  that  a  tenant  may 
remove  such  from  the  leased  premises  during  his  term.  For  a  very 
full  discussion  of  the  doctrine  of  trade  fixtui-es,  seethe  opinion  of  Mr. 
Justice  Cobb,  in  the  case  of  Charleston  Railway  Co.\.  Hughes,  105 
Ga,  23,  24.  The  defendant,  however,  can  gain  nothing  under  this 
view  of  the  law,  because  the  fixtures  which  he  sought  to  remove 
were  permanent  in  character,  and  it  was  not  claimed  that  they  came 
under  the  definition  of  trade  fixtures. 

2.  Nor  do  we  think  that  the  fixtures  which  the  defendant 
claimed  the  right  to  remove  come  iu  that  class  known  as ''domestic 
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or  ornamental  fixtures/*  and  which  under  certain  circumstances  a 
tenant  has  the  right  to  remove  during  his  term.  Mr.  Taylor  in  his 
work  above  cited,  §547,  says:  "Domestic  fixtuies  are  all  such 
articles  as  a  tenant  attaches  to  a  dwelling-house,  in  order  to  render 
his  occupation  more  comfortable  or  convenient,  and  may  be  sepa- 
rated from  it  without  doing  substantial  injury,  such  as  furnaces, 
stoves,  cupboards,  and  shelves,  bells,  bell-pulls,  gas-fixtures,  &c. ;  or 
things  merely  ornamental, — as  painted  wainscots,  pier  and  chim- 
ney glasses,  although  attached  to  the  walls  with  screws,  marble 
chimney-pieces^  grates,  beds  nailed  to  the  walls,  window-blinds,  and 
curtains.  All  these  articles,  whether  useful  or  ornamental,  are  in  a 
manner  necessary  to  the  tenant's  domestic  comfort ;  and  being  easily 
severed  from  the  house,  are  capable  of  being  equally  useful  to  him 
in  any  other  house  he  may  occupy,  and  therefore  he  may  remove 
them.  But  things  which  he  attaches  in  a  more  permanent  manner, 
in  order  to  complete  it,  such  as  hearth-stones,  doors,  and  windows, 
closets,  presses,  locks,  and  keys,  he  can  not  take  away,  because  such 
things  are  peculiarly  adapted  to  the  house  in  which  they  are  fixed, 
and,  if  taken  away,  are  injurious  to  the  freehold.  All  substantial 
additions  made  to  the  house,  also,  become  a  part  of  the  freehold, 
and  are  immovable;  such  as  conservatories,  greenhouses,  hothouses, 
pigsties,  stables,  wash-houses,  and  other  outhouses;  neither  can 
the  tenant  remove  shrubbery  or  flowers  planted  by  him  in  the  gar- 
den." The  propositions  thus  enunciated  are  well  supported  by  ad- 
judicated cases  from  courts  of  high  repute,  and  are  in  line  with 
text-writers  upon  this  subject.  Thus  we  see  that  such  fixtures  as 
are  attached  to  the  realty  in  a  permanent  manner,  so  as  to  become 
substantial  additions,  although  erected  by  the  tenant  and  for  his 
convenience,  attach  to  and  become  a  part  of  the  realty,  and  can  not 
be  removed  by  him  as  domestic  fixtures.  It  is,  however,  claimed 
that  at  the  time  of  the  erection  of  the  fixtures  which  the  defendant 
in  error  asserted  a  right  to  remove,  he  intended  to  remove  them 
at  the  expiration  of  his  term,  and  that,  having  been  erected  with 
such  intention,  his  right  to  remove  them  is  preserved.  This  propo- 
sition is  not  a  sound  one.  The  right  to  remove  such  fixturevS  is  de-  \ 
nied  him  by  the  law;  and  no  matter  what  his  intention  might  have 
been  at  the  time  he  erected  them,  such  intention,  in  the  absence  of 
a  contract  with  the  owner  of  the  land,  would  not  avail  to  give  him 
the  right  of  removal.     Mr.  Ewell,  in  his  work  above  cited,  on  page 
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41,  says:  "  In  order  to  give  effect  to  the  intention  of  a  party  not  to 
make  an  erection  a  permanent  accession  to  the  realty,  the  person 
making  the  improvement  must  have  the  right  to  determine  whether 
or  not  the  erection  shall  become  a  part  of  the  realty ;  and  if,  as  be- 
tween himself  and  the  owner  of  the  soil,  he  has  no  right  to  erect 
the  same  as  property  separate  and  distinct  from  the  freehold,  an  in- 
tention to  do  so,  no  matter  how  clearly  manifested,  is  of  no  avail." 
It  would  therefore  seem  that  the  intention  which  the  law  con- 
siders is  not  the  secret  intention  of  the  party  who  erects  the  fixture, 
but,  except  in  the  case  of  trade  fixtures,  the  intention  is  indicated  by 
the  nature  of  the  fixtures  erected.  Therefore,  while  we  find  abund- 
ant evidence  that  the  defendant  intended  to  remove  these  fixtures 
at  the  expiration  of  his  lease,  we  do  not  find  that  this  intention  was 
communicated  and  assented  to  by  the  owner  of  the  land ;  and  be- 
cause the  fixtures  erected  became  a  part  of  the  realty,  and  are  not 
embraced  in  the  class  known  as  trade  fixtures,  the  uncommunicated 
intention  to  remove  them  would  not  give  him  a  right  to  do  so  with- 
out the  authority  of  the  owner.  For  the  reasons  above  stated  the 
trial  judge  erred  in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed.     All  the  Justices  concurring. 
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WILLIAMS  V.  WILLIAMS. 

\^  "^      Where  pending  a  snit  by  a  wife  for  divorce  she  applied  for  temporary  alimony, 
^'  alleging  cruelty  of  the  husband  as  the  cause  of  separation,  which  he  in  his 

answer  denied  and  therein  charged  that  the  separation  was  caused  solely  by 
adultery  on  her  part,  uncondoned  by  him;  and  where  upon  the  liearing  his 
Answer,  in  these  respects,  was  fully  sustained  by  uncontradicted  affidavits  of 
other  witnesses,  the  wife  making  no  denial  thereof  and  submitting  no  proof 
to  sustain  her  allegation  as  to  the  cause  of  separation,  it  was,  imder  such  cir- 
cumstances, an  abuse  of  sound  judicial  discretion  for  the  judge  to  allow  her 
alimony. 

Submitted  January  13,r~r>«oi<led  February  7, 1902. 

Petition  for  alimony.  Before  Judge  Bennet.  Glynn  superior 
court.     August  17,  1901. 

Courtland  SymmeSy  for  plaintiff  in  error. 

Fish,  J.  It  appears  from  the  record  that  Sarah  Williams,  pend- 
ing a  suit  brought  by  her  against  her  husband  Gilbert  Williams, 
for  a  divorce,  petitioned  the  court  for  an  order  allowing  her  tem- 
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poiary  alimony,  alleging,  as  the  cause  for  her  separation  from  her 
husband,  that  he  cruelly  treated  her.  Her  petition,  which  was 
under  oath,  set  out  in  detail  the  alleged  cruel  treatment.  The  pe- 
tition, in  this  respect,  was  met  by  an  absolute  denial  in  the  sworn 
answer  of  the  respondent,  wherein  he  set  up  that  the  sole  cause  of 
the  separation  was  adultery  on  the  part  of  the  wife,  imcondoned 
by  him.  Upon  the  hearing  of  the  proceeding  for  alimony,  the 
wife  submitted  no  evidence  to  sustain  her  charge  of  cruelty  against 
her  husband,  but  the  affidavits  introduced  by  her  rather  tended  to 
show  that  he  was  not  guilty  of  such  charge ;  nor  does  it  appear  that 
her  petition  was  treated  as  evidence.  The  respondent  put  in  evi- 
dence the  affidavits  of  several  witnesses,  tending  to  disprove  the 
charges  of  cruelty  against  him ;  and  two  of  the  affiants  swore  that 
shortly  before  the  separation  petitioner  had  been  sleeping  with  a 
man  other  than  her  husband,  and  one  of  these  affiatits  and  another 
swore  that  petitioner,  in  their  presence,  confessed  to  her  husband 
that  she  had  committed  adultery,  and  that  thereupon  he  separated 
from  her,  she  going  to  another  town ;  and  it  appeared  from  the  evi- 
dence that  she  and  her  husband  had  not  since  lived  together.  The 
petitioner  neither  denied  these  charges  nor  submitted  any  evidence 
to  controvert  them.  The  judge  required  respondent  to  pay  peti- 
tioner $12  per  month  as  temporary  alimony,  until  otherwise 
ordered.  To  this  judgment  respondent  excepted,  one  of  the  assign- 
ments of  error  being,  that  the  evidence  showed  that  the  cause  of 
the  separation  was  the  adultery  of  the  wife,  and  that  therefore  she 
was  not  legally  entitled  to  temjwrary  alimony. 

Formerly  the  general  rule  was,  that,  as  the  wife's  property,  by 
virtue  of  the  marriage,  vested  in  the  husband,  leaving  her  in  pov- 
erty when  acting  apart  from,  or  adverse  to,  him,  the  mere  pend- 
ency of  an  action  for  divorce,  when  the  wife  had  no  separate  prop- 
erty adequate  to  her  support,  and  the  husband  had  the  means,  en- 
titled her,  almost  as  a  matter  of  course,  to  alimony  while  the  liti- 
gation continued,  whether  she  was  plaintiff  or  defendant,  and  with- 
out r^ard  to  the  grounds  of  the  suit  or  the  merits  thereof.  2 
Bishop,  Marriage,  Divorce,  and  Separation,  1 935.  The  early  de- 
cisions of  this  court  seem  to  have  recognized  such  rule.  See  Mc- 
6ee\.  McGee,  10  Ga.  489;  Methvin  v.  Methvin,  15  Ga.  97;  Rose- 
herry  v.  Boseberry,  17  Ga.  139;  Frith  v.  FHth,  18  Ga.  273;  Swear- 
ingen  v.  Swearingen,  19  Ga.  265.     We  think,  however,  that  the 
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rigor  of  this  ancient  rule  was  modified  in  this  State  upon  the 
adoption  of  the  code,  wherein  it  is  provided:  "On  applications  for 
temporary  alimony,  the  merits  of  the  case  are  not  in  issue,  though 
the  judge,  in  fixing  the  amount  of  alimony,  may  inquire  into  the 
cause  and  circumstances  of  the  separation  rendering  the  alimony 
necessary,  and  in  his  discretion  may  refuse  it  altogether."  Civil 
Code,  §  2460.  See,  in  this  connection,  Dick&n  v.  Dicken,  38  Ga, 
663.  In  Wardlaw  v.  JVardlaw,  39  Ga,  53,  it  appears  that  the 
wife  sued  the  husband  for  a  divorce  upon  the  ground  of  cruel  treat- 
ment, and  applied  for  temporary  alimony,  allying  cruel  treatment 
by  the  husband  as  the  cause  for  the  separation.  The  husband 
moved  for  a  continuance  of  the  hearing,  in  the  matter  of  alimony, 
upon  the  ground  of  the  absence  of  a  witness  by  whom  he  expected 
to  show  that  he  had  not  treated  her  cruelly  and  that  she  had  no 
cause  to  leave  him.  The  motion  for  a  continuance  was  overruled, 
and,  upon  the  hearing,  the  court  granted  temporary  alimony.  Upon 
a  review  of  the  case,  this  court  held :  "  It  was  error  in  the  court  to 
refuse  the  continuance,  on  the  ground  that  the  granting  of  alimony 
was  wholly  in  the  discretion  of  the  court,  and  that  there  was  no 
necessity  for  the  presence  of  all  the  witnesses."  See  also  Hill  v. 
ffill,  47  Ga.  332,  wherein  Judge  McCay  said:  "  Suits  for  divorce 
and  alimony  ought  not  to  be  encouraged,  and  a  case  showing  that  it 
is  proper  to  interfere  ought  to  be  made  out,  before  so  strong  a  meas- 
ure should  be  taken  as  to  force  a  man  even  to  support  his  own 
children  through  other  channels  than  his  own  hands  and  in  his  own 
way."  In  Kendrick  v.  Kendrick,  105  Ga.  38,  the  rule  was  recog- 
nized that,  in  determining  whether  or  not  temporary  alimony  will 
be  allowed,  the  judge  should  exercise  a  sound  judicial  discretion. 
When  the  judge,  upon  the  hearing  of  an' application  for  tempo- 
rary alimony,  hears  evidence  as  to  the  cause  and  circumstances  of 
the  separation  of  the  husband  and  wife,  and  the  cause  of  separation 
alleged  in  the  wife's  petition  is  not  supported  by  any  evidwice,  but 
is,  on  the  contrary,  shown  by  the  evidence  submitted  in  behalf  of 
the  husband  to  be  untrue,  and  such  evidence  shows  that  the  sole 
cause  of  the  separation  was  the  infidelity  of  the  wife,  uncondoned 
by  the  husband,  the  wife,  under  such  circumstances,  is  not  legally 
entitled  to  an  allowance  as  temporary  alimony ;  she  alone  being  re- 
sponsible for  the  separation,  the  court  should  not  compel  the  hus- 
band to  support  her  pending  the  divorce  suit,  and  thus  enable  her 
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to  become  the  beneficiary  of  her  own  gross  misconduct.  This  is 
the  extent  of  our  ruling.  We  do  not  mean  to  hold  that  upon  a 
hearing  for  temporary  alimony,  pending  an  action  for  divorce,  the 
judge  must  go  into  the  merits  of  such  action  and  render  a  judg- 
ment in  accordance  with  the  preponderance  of  the  evidence,  as  such 
a  practice  might  result  in  depriving  a  deserving  wife,  without  suf- 
ficient means  of  her  own,  of  the  very  benefits  which  the  law  seeks 
to  bestow  upon  her,  viz. :  to  compel  the  husband,  when  able  to  do 
so,  to  provide  her  with  the  means  with  which  to  support  herself 
and  pay  her  counsel  fees,  in  order  that  she  may  have  a  mainte- 
nance until  the  trial  of  the  divorce  suit,  and  that  her  side  of  the 
same  may  be  properly  presented  to  the  jury  in  the  trial  of  that 
action.  Our  ruling,  above  stated,  is  supported  by  the  decision  in 
Koch  V.  Koch,  42  Barb.  (N.  Y.)  515.  There  the  wife,  pending  a 
suit  for  divorce  by  the  husband,  applied  for  alimony  and  counsel 
fees  to  aid  her  in  conducting  her  defensa  On  the  hearing  of  the 
application  the  husband  submitted  affidavits  tending  to  show  the 
wife  to  be  an  adulteress,  etc.  A  synopsis  of  the  decision  is  as  fol- 
lows: "Formerly  it  was  usual  to  grant  alimony,  and  counsel  fees, 
in  all  actions  for  divorce  brought  by  a  husband  against  his  wife; 
but  of  late  the  rule  has  been  relaxed,  and  an  allowance  will  not  be 
made  where  it  appears  from  the  affidavits  that  the  defendant  lived 
a  life  of  prostitution  before  her  marriage,  that  the  plaintiff  married 
her  in  the  belief  that  she  was  a  virtuous  female,  and  that  she  has 
been  guilty  of  repeated  adulteries  since  her  marriage,  and  has  de- 
serted him  and  is  living  with  relatives  who  are  able  and  willing  to 
support  her."  Another  case  directly  in  point  is  Countz  v.  Countz, 
30  Ark.  73,  where  it  was  held  that  where  the  plaintiff  in  a  pro- 
ceeding for  divorce  applies  for  alimony  pendente  lite,  and  an  al- 
lowance for  attorney's  fees,  she  must  make  some  showing  of  merit, 
by  affidavits  or  otherwise,  if  the  allegations  are  denied  by  an  an- 
swer supported  by  proot  On  the  same  general  line,  see  Carpenter 
V.  Carpenter,  19  How.  Pr.  539;  McKay  v.  McKay,  6  Grant's  Ch. 
Eep.  380;  Edwards  v,  Edwards,  20  lb.  392;  Griffin  v.  Griffin,  23 
How.  Pr.  189;  Horst  v.  Horst,  18  Lane.  Law  Rev.  14;  Bailie  v. 
Bailie,  52  N.  T.  S.  228 ;  Israel  v.  Israel,  59  N.  Y.  S.  800 ;  Scott  v. 
Scott,  9  Kulp  (Pa.),  442 ;  2  Am.  &  Eng.  Enc.  Law  (2d  ed.),  97.  It 
may  be  that  the  true  cause  of  the  separation  of  the  husband  and 
wife  in  the  case  now  under  consideration  was  cruel  treatment  of  her 
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by  him ;  but  upon  the  hearing  now  under  review  there  was  abso- 
lutely no  evidence  to  support  that  theory,  but,  on  the  contrary,  as 
we  have  seen,  the  uncontradicted  evidence  aCBrmatively  showed 
that  her, adultery  was  the  sole  cause  of  the  separation.  We  must, 
of  course,  decide  the  case  the  record  makes,  and,  in  so  doing,  we 
have  had  no  dii&culty  in  reaching  the  conclusion  that  the  granting 
of  temporary  alimony  was  an  abuse  of  sound  judicial  discretion  by 
our  learned  brother  of  the  trial  bench. 

Jvdgment  reversed.     All  the  Justices  concurring. 


HIRSCH  et  al.  v.  MAYOR  &  COUNCIL  OF  BRUNSWICK. 

The  municipal  authorities  of  Brunswick  have  power  to  lease  as  public  property 
the  water  terminations  of  the  streets  of  that  city. 

▲rgaed  January  13,— Dedded  February  7,  1903. 

Petition  for  mandamus.  Before  Judge  Bennet.  Glynn  superior 
court.     October  26,  1901. 

The  petition  was  by  certain  citizens  and  property-owners  of  the 
City  of  Brunswick,  for  mandamus  to  require  the  mayor  and  council 
to  cause  to  be  removed  from  the  western  extremity  or  water  termi- 
nation of  Gloucester  street  in  that  dty,  between  Bay  street  and  the 
waters  of  Oglethorpe  bay,  a  wharf  and  other  structures  erected  by 
the  Downing  Company  under  a  lease  from  the  mayor  and  coimdl, 
and  railroad  tracks  which  had  been  placed  on  that  part  of  the  stre^ 
by  railroad  companies  under  permits  granted  by  the  mayor  and 
council,  and  wljich  wharf,  tracks,  etc.,  the  petitioners  allied,  were 
obstructions  to  the  free  use  of  the  street  by  the  public.  The  mayor 
and  council  filed  a  demurrer  and  an  answer  to  the  petition ;  and  the 
court,  after  hearing  the  case,  refusec^  to  grant  a  mandamus.  Peti- 
tioners excepted. 

Crovatt  &  Whitjieldf  for  plaintiffs. 

F.  K  Twitty,  W.  G.  Brantley,  and  W.  R  Kay,  for  defendant. 

Lumpkin,  P.  J.  The  only  question  presented  in  this  case  is 
whether  or  not  the  municipal  authorities  of  the  City  of  Brunswick 
have  the  power  to  lease  the  water  terminations  of  its  streets,  and 
thus  prevent  access  through  the  same,  by  the  pubUc  generally,  to 
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the  water's  edge.  The  court  below  held  that  these  authorities  had 
such  power;  and  if  this  ruling  was  correct,  the  judgment  ex- 
cepted to  should  be  aflBrmed.  On  December  22,  1857,  the  Gen- 
eral Assembly  passed  an  act  entitled  ''tAn  act  additional  to  an  act 
to  incorporate  the  town  of  Brunswick,  in  the  county  of  Glynn,  to 
define  its  jurisdictional  limits,  &c.,  &c.,  approved  February  22d, 
1856,  to  amend  said  charter,  to  confirm  the  doings  of  the  mayor 
and  council,  to  mark  the  boundary  lines  of  the  town  and  common 
used  for  other  municipal  purposes  therein  specified."  (Acts  of  1857, 
p.  167.)  By  the  second  section  of  this  act  of  1857  the  mayor  and 
council  of  the  city  were  authorized  "  to  adopt  any  measures  which 
may  appear  to  them  to  be  necessary  or  proper  to  secure  and  protect 
the  interests  of  the  city,  and  the  property  thereof,  and  to  lease  the 
balance  of  the  town  commons,  and  other  public  squares,  and  pub- 
lic trust  lots,  water  terminations  of  the  streets,  and  all  other  pub- 
lic property  belonging  to  the  city,  on  such  terms  and  for  such  pe- 
riods and  considerations  as  they  may  deem  for  the  interest  of  the 
city,  and  the  well-being  of  its  citizens."  In  1866  another  actwas 
passed  giving  to  the  Mayor  and  Council  of  Brunswick  authority  "  to 
lease  all  or  any  portion  of  the  conimon  or  any  other  public  prop- 
erty appertaining  to  said  city  for  such  term  of  years  as  may  seem 
to  them  advantageous  to  said  city."  (Acts  of  1866,  p.  184.)  The 
only  qualification  upon  the  power  thus  conferred  was  that  no  lease 
should  exceed  a  term  of  99  years,  unless  assented  to  by  a  majority 
of  all  the  legal  voters  of  the  city.  .In  1872  an  act  was  passed  en- 
titled "  An  act  to  consolidate  and  amend  the  several  acts  incorporat- 
ing the  City  of  Brunswick,  and  for  other  purposes  therein  men- 
tioned." (Acts  1872,  p.  151.)  By  the  4 2d  section  (page  160)  it 
was  declared  that  "the  said  mayor  and  council  shall  have  the  au- 
thority and  power  to  adopt  and  execute  any  measures  which  may  ap- 
pear to  them  necesseiry  and  proper  to  secure  and  protect  the  inter- 
ests of  said  city,  in  all  and  every  portion  of  said  commons,  and  in 
all  other  property  thereof."  Again,  in  1889,  another  act  relating 
to  the  City  of  Brunswick  was  passed.  Acts  of  1889,  p.  1010.  This, 
however,  was  not  an  act  purporting  to  consolidate  the  several  pre- 
vious acts  incorporating  this  city,  but,  as  its  title  clearly  indicates, 
its  purpose  was  to  amend  the  consolidating  act  of  1872,  mentioned 
above,  and  also  an  act  amendatory  thereof  which  was  approved  Feb- 
ruary 25,  1876.     The  act  of  1872  did  not  expressly  purport  to  re- 
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peal  the  act  of  1857  or  the  act  of  1866,  but  merely  contained  a 
general  section  repealing  all  conflicting  laws. 

It  was  insisted  in  the  brief  for  the  plaintiffs  in  error  that  in  pass- 
ing the  act  of  1872  the  General  Assembly  intended  to  sweep  out 
of  existence  and  do  away  with  all  previous  acts  with  relation  to 
the  incorporation  of  the  City  of  Brunswick,  and  that  accordingly 
the  power  conferred  by  the  act  of  1857  to  lease  the  water  termina- 
tions of  the  streets,  and  the  power  conferred  by  the  act  of  1866  to 
lease  "  the  common  or  any  other  public  property  appertaining  to 
said  city,"  if  applicable  to  the  water  ternunations  of  the  streets,  no 
longer  existed  after  the  approval  of  the  act  of  1872.  It  is  not  clear 
whether  or  not  the  consolidating  act  of  1872  had,  or  was  designed 
to  have,  the  effect  thus  claimed  for  it.  We  do  not,  however,  deem 
it  necessary  to  rule  definitely  upon  this  precise  question;  for,  as 
will  have  been  noted,  the  act  of  1872  itself  confers  upon  the  mu- 
nicipal authorities  of  Brunswick  the  power  to  adopt  and  execute 
any  measure  which  they  may  consider  necessary  to  secure  and  pro- 
tect the  interests  of  the  city,  not  only  in  the  commons,  but  **  in  all 
other  property  thereof."  So  the  real  question  is:  are  the  water 
terminations  of  the  streets  of  Brunswick  "property"  in  the  sense 
in  which  this  word  is  used  in  the  quotation  last  made  ?  Undoubt- 
edly, they  were  so  regarded  when  the  act  of  1857  was  passed.  That 
act,  like  that  of  1872,  authorized  the  mayor  and  council  to  adopt 
measures  to  secure  and  protect  the  interests  of  the  city  and  "the  prop- 
erty thereof;"  and  in  enumerating  the  items  of  the  city's  property,  it 
expressly  included  the  "  water  terminations  of  the  streets."  Even 
if,  then,  the  act  of  1857  has  been  annulled  by  the  act  of  1872,  there 
is  nothing  in  the  latter  which  either  in  express  terms  or  by  necessary 
implication  does  away  with  the  proposition  that  these  water  ter- 
minations should  be  treated  as  "  property  "  and  subject  to  such  dispo- 
sition as  the  mayor  and  council,  under  the  broad  power  conferred 
upon  them  by  the  act  of  1872,  should  see  proper  to  make  of  the  same 
in  order  to  secure  and  protect  the  best  interests  of  the  city.  On  the 
same  line  it  may,  we  think,  be  safely  asserted  that  the  act  of  1866, 
in  referring  to  the  public  property  of  the  city,  was  intended  to  apply 
to  the  water  terminations  of  the  streets.  It  is  true  that  the  leasing 
power  conferred  by  this  act  expressly  mentions  "the  common,"  but 
it  can  scarcely  be  doubted  that  at  the  date  of  its  enactment  the 
water  terminations  were  still,  in  legislative  contemplation,  property 
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of  the  city.  As  will  have  been  seen,  the  act  of  1866  limited  the 
terms  of  leases  to  99  years,  unless  by  popular  vote  a  longer  term 
was  assented  to  by  a  majority  of  the  legal  voters.  The  lease  in- 
volved in  the  present  case  does  not  exceed  99  years. 

We  do  not  think  the  42d  section  of  the  act  of  1872  was  in  any 
wise  affected  by  the  act  of  1889.  It  was  not  mentioned  in  that 
act,  and,  as  has  been  seen,  the  act  of  1889  was  not  an  act  to  create 
an  entirely  new  charter  for  Brunswick,  but  only  one  to  amend  two 
acts  previously  enacted  with  reference  thereto.  Our  conclusion 
therefore  is  that  the  water  terminations  of  the  streets  of  the  city  are 
property,  and,  as  such,  the  same  may  be  leased  by  the  municipal 
authorities,  with  the  limitation  on  their  power  above  pointed  out. 

It  was  urged  in  behalf  of  the  plaintiffs  in  error  that  the  act  of 
1857  was  unconstitutional  in  so  far  as  it  declared  these  water  ter- 
minations to  be  property.  The  objection  to  the  act  in  this  respect 
was  that  it  contained  matter  not  embraced  in  its  titla  We  do  not 
think  this  position  well  taken,  for  it  seems  to  us  that  the  title,  which 
is  quoted  above,  is  broad  enough  to  cover  this  particular  matter. 
But  even  were  it  otherwise,  a  careful  reading  of  the  act  of  1872 
will  show  that  in  passing  it  the  General  Assembly  recognized  and 
dealt  with  the  act  of  1857  as  a  valid  law.  This  is  deducible  from 
the  fact  that  in  the  act  of  1872  many  of  the  provisions  of  the  act  of 
1857  are  repeated  either  in  terms  or  in  substance,  and  we  are  fully 
satisfied  that  in  passing  the  act  last  mentioned  it  was  clearly  within 
the  mind  of  the  lawmaking  power  to  deal  with  and  treat  as  prop- 
erty of  the  city  the  water  terminations  of  its  streets,  though  such 
terminations  were  nowhere  in  the  act  expressly  mentioned.  There 
was  no  error  in  refusing  to  grant  a  mandamus  compelling  the  city 
authorities  to  remove  the  obstructions  complained  of  in  the  petition 
filed  by  the  plaintiffs  in  error. 

Judgment  affi,rmed.     All  the  Justices  concurring. 
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EQUITABLE  BUILDING  AND  LOAN  ASSOCLA.TION  et  aL 
V.  HOLLOWAY. 

1.  While  one  of  two  persons  sued  jointly  may  by  appropriate  pleadings  in  his 
own  behalf  adopt  an  answer  filed  by  the  other  for  himself  alone,  they  have 
no  right  to  unite  in  tendering  an  amendment  to  such  answer.  Even  were  it 
otherwise,  rejecting  such  an  amendment  affords  no  just  cause  of  complaint  to 
either  defendant,  when  allowing  it  would  benefit  neither. 

2.  The  defendant  in  an  action  for  land  and  mesne  profits,  brought  under  the 
^*  pleading  act  of  1893,''  may  defend  as  against  the  plaintiff's  demand  for  rent 
without  admitting  that  he  was  in  possession  of  the  premises  in  dispute  at  the 
commencement  of  the  action.  Rule  25  of  the  superior  cotuts  was  to  this  ex- 
tent modified  by  that  act,  the  provisions  of  which  are  now  embraced  in  the 
Civil  Code. 

8.  An  answer  to  such  an  action,  denying  that  the  defendant  **  is  in  possession  of 
the  property  as  described"  in  the  plaintiff's  petition,  and  **that  there  is  any 
such  property,"  though  not  technically  a  disclaimer  by  the  defendant,  does 
not,  so  far  as  the  action  relates  to  the  recovery  of  the  realty,  meet  the  require- 
ments of  the  above-mentioned  rule  ;  nor  can  such  an  answer  be  made  good 
by  an  amendment  containing  substantially  similar  averments,  although  it  also 
alleges  that  the  defendant  is  in  possession  of  certain  land  the  description  of 
which,  as  set  forth  in  such  amendment,  does  not  affirmatively  show  that  it  is 
the  land  described,  or  intended  to  be  described,  in  the  plaintiff's  petition. 

4.  The  truth  of  an  allegation  made  in  such  a  petition  as  to  the  value  of  the  prem- 
ises for  rent  is  not  admitted  by  a  failure  to  answer ;  and  the  demand  for  rent, 
being  in  the  nature  of  a  claim  for  unliquidated  damages,  must  be  proved. 

Argued  April  5, 1901.  —  Decided  February  6, 1902. 

Complaint  for  land.  Before  Judge  Henry.  Floyd  superior 
court.     October  17,  1900. 

Howell  &  Howell,  FoiichS  &  I'ouchi,  and  McHenry  &  Maddox,  for 
plaintiffs  in  error.    Dean  &  Dean  and  Denny  <&  Harris,  contra. 

Lumpkin,  P.  J.  An  action  was  brought  in  the  superior  court  of 
Floyd  county,  by  J.  L.  Hollo  way  against  the  Equitable  Building  and 
Loan  Association  and  Emma  Avery,  for  the  recovery  of  land  and 
mesne  profits.  The  plaintiff's  petition  was  framed  under  the  " plead- 
ing act  of  1893,*'  the  provisions  of  which  are  now  embraced  in  the 
Civil  Code.  The  description  of  the  property  as  set  forth  in  para- 
graph 1  of  the  petition  was  as  follows :  "  That  tract  of  land  lying 
and  being  in  the  Hargrove's  subdivision  of  the  Cothran  and  Chisolm 
addition  to  the  City  of  Eome,  Floyd  Coimty,  Ga,,  known  as  lot 
number  twenty-two  (22)  in  said  subdivision,  fronting  on  Hill 
street  seventy-five  (75)  feet,  and   running  back  with  that  equal 


Digitized  by  VjOOQIC 


6a.)  OCTOBER  TERM,  1901.  781 

width  one  hundred  (100)  feet,  which  said  property  is  bounded  on 
the  north  by  Felix  Hargrove's  lot,  on  the  east  by  J.  A.  Bale's  lot, 
on  the  south  by  Hill  street,  and  on  the  west  by  Govan's  lot ;  being 
the  same  conveyed  to  Crawford  Wilson  by  Jake  C.  Moore  on  the 
8th  day  of  April,  1895,  by  deed  of  record  in  the  clerk's  office  of 
Floyd  superior  court,  in  book  YY,  page  715."  In  paragraph  4  of 
the  petition  it  was  alleged  "  that  said  defendants  refuse  to  deliver 
said  land  to  petitioner  or  to  pay  him  the  profits  thereof."  When 
the  judge  called  the  case  at  the  appearance  term, "  counsel  for  the 
defense  responded  *  answered,'"  and  his  honor, having  thus  derived 
the  impression  that  both  defendants  had  answered  in  writing,  wrote 
the  word  "answered"  upon  the  issue  docket.  In  point  of  fact  a 
written  answer  was  filed  by  the  association  only.  At  the  beginning 
of  this  answer  the  case  was  stated  as  that  of  "J.  L.  Holloway  vs. 
The  Equitable  Building  &  Loan  Asso.,"  and  the  body  of  the  an- 
swer was  in  these  words:  "First:  Answering  paragraph  one  of  plflFs. 
petition  in  above-stated  case,  defendant  says  it  denies  that  it  is  in 
possession  of  the  property  as  described  in  said  paragraph.  Second: 
Answering  paragraph  two  of  plffs.  petition,  defendant  denies  that 
plaintiff  in  above-stated  case  ever  has  had  any  title,  legally,  to  said 
land,  either  in  fee  or  otherwise,  and  denies  that  plaintiff  has  ever 
been  in  possession  of  any  such  described  property.  Third :  An- 
swering paragraph  third,  defendant  denies  that  it  has  received  any 
profit  from  the  land  or  property  so  described,  as  is  here  charged. 
Fourth :  Answering  paragraph  four,  defendant  denies  that  there  is 
any  such  property  as  described  by  plaintiff  in  the  petition  in  above- 
stated  case.  Wherefore  this  defendant  can  not  deliver  up  posses- 
sion of  any  such  property,  or  pay  any  profits  therefor." 

At  the  trial  term  when  the  case  came  on  to  be  heard,  an  amend- 
ment to  the  answer  which  had  been  previously  filed  by  the  associ- 
ation was  offered.  At  the  top  of  this  amendment,  the  case  was 
stated,  "  J.  L.  Holloway  vs.  Equitable  Building  &  Loan  Asso.  and 
Emma  Avery."  The  document  itself  was  signed  by  counsel  foi 
both  defendants,  and  was  in  the  following  words :  "  First :  Answer- 
ing paragraph  one  of  plffs.  petition,  defendant  in  the  above-stated 
case  says,  that  it  is  not  in  possession  of  the  property,  as  set  forth 
in  said  paragraph,  but  it  is  in  possession  of  certain  property  in  the 
Cothran  &  Chisolm  addition  of  the  City  of  Rome,  Georgia,  bounded 
on  the  north  by  the  property  of  Crawford  Wilson,  and  on  the  west 
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by  Govan,  on  the  south  by  McLeDdon,  Hubbard,  and  Woflford,  on 
the  east  by  an  alley,  and  which  said  property  fronts  some  seventy- 
five  or  six  feet  on  said  alley,  running  back  one  hundred  feet.  That 
said  defendant,  the  Equitable  Building  &  Loan  Association, bought 
said  property  as  above  described,  of  which  it  is  now  and  has  been 
in  possession,  by  virtue  of  said  public  sale,  which  arose  and  took 
place  by  virtue  of  the  exercise  of  the  power  contained  in  a  deed, 
made  in  the  first  instance  by  Crawford  Wilson  to  said  Equitable 
Building  &  Loan  Association  on  the  31st  day  of  October,  1896, 
which  said  sale  took  place  on  the  first  Tuesday  in  November,  1898. 
Said  deed  under  public  sale  was  made  to  the  Equitable  Building  & 
Loan  Association,  after  the  sale  of  said  property  had  been  duly  ad- 
vertised, under  said  power  of  sale,  as  required  by  law,  and  under  the 
terms  and  by  virtue  of  the  power  given  in  the  deed  by  Crawford 
Wilson  to  it  on  October  31st,  1896,  which  was  recorded  on  No- 
vember 4th,  1896.  Second:  In  answer  to  paragraph  second, de- 
fendant says :  It  denies  that  plff.  in  above  stated  case  has  any  title 
whatsoever  to  the  property  in  dispute,  or  has  ever  been  in  posses- 
sion of  property  in  dispute  as  there  described;  but  defendant, 
said  association,  says  they  bought  said  property  of  which  they  are 
now  in  possession,  and  have  so  been  since  November  29th,  1898, 
long  before  this  suit  was  brought,  namely,  on  the  3l8t  day  of  Oc- 
tober, 1896,  for  the  sum  of  two  hundred  and  fifty  dollars,  and  that 
said  Crawford  Wilson,  through  his  duly  constituted  attorney  in  fact 
or  agent,  in  said  original  deed,  at  said  sale,  ex^uted  and  delivered 
to  this  defendant  a  deed  for  the  said  real  estate,  of  which  said  as- 
sociation is  now  in  possession  of,  this  defendant  having  purchased 
said  land  in  the  first  instance  on  October  31st,  1896,  of  said  Wil- 
son, in  good  faith,  without  any  knowledge  of  any  outstanding  title 
in  any  one  else  at  the  time  they  bought  it,  and  before  that  time, 
and  paid  full  value  for  it,  having  no  notice  of  or  reason  to  believe 
that  there  was  any  outstanding  title  in  or  to  any  one  else  at  the 
time.  That  said  deed  by  Crawford  Wilson  through  his  said  at- 
torney in  fact  or  agent,  as  aforesaid,  to  this  defendant,  was  deliv- 
ered to  and  received  by  it,  and  recorded  in  due  time,  without  any 
notice  of  plflfs.  pretended  title,  as  set  forth  and  charged  in  his  peti- 
tion in  above-stated  case,  and  without  any  reason  to  believe  that 
any  deed  or  mortgage,  or  other  written  instrument,  in  or  to  said 
premises  had  been  made  by  Crawford  Wilson  to  said  petitioner,  as 
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stated  and  claimed  in  the  petition.  Third :  In  answer  to  paragraph 
third  of  plffs.  petition,  defendant  says  that  it  has  not  received  any 
of  the  profits  from  the  land  or  property  as  set  forth  and  described 
in  plffs.  petition  in  above-stated  case,  but  it  has  received  some  i-ents 
since  the  29th  of  November,  1898,  for  the  property  they  bought 
at  the  sale  above  referred  to,  as  described  in  this  defendant's  an- 
swer to  paragraphs  one  and  two  of  plflfs.  petition.  Fourth :  In  an- 
swer  to  paragraph  four,  defendant  says  that  it  declines  to  deliver 
the  lands  as  described  in  plffs.  petition  to  him,  for  there  are  no  such, 
or  to  pay  him  the  profits  thereof,  because  the  land  there  set  forth 
and  described  does  not  answer  the  real  description  of  the  land  de- 
fendant bought  from  Crawford  Wilson,  in  the  first  instance,  or  that 
bought  as  before  mentioned  at  public  sale,  under  the  power  in  their 
deed.  And  also  for  the  other  reasons  before  set  forth  in  answer 
to  previous  paragraphs  of  plaintiff's  petition  in  above-stated  case." 

The  amendment  was  rejected,  and  the  following  judgment  was 
entered  on  the  original  answer  of  the  association :  ''The  defendant, 
the  Equitable  Building  &  Loan  Association,  having  filed  the  above 
disclaimer  at  the  appearance  term,  it  is  ordered  that  said  defend- 
ant be  discharged  from  said  case."  The  court  also  entered  upon 
the  docket  the  words,  "In  default  as  to  Emma  Avery,"  and  directed 
a  verdict  for  the  plaintiff  against  her  for  the  premises  described  in 
the  petition,"  and  $110  "rent  and  mesne  profits."  The  defendants 
thereupon  sued  out  a  joint  bill  of  exceptions,  in  which  they  alleged 
that  the  court  erred  (1)  in  holding  that  the  defendant  Emma  Avery 
was  in  default;  (2)  in  adjudging  that  the  original  answer,  which 
they  contended  set  forth  a  good  defense  for  them  both  as  joint  de- 
fendants, was  a  disclaimer  by  the  association,  and  in  refusing  to  al- 
low it "  to  resist  and  defend  as  against  plaintiffs  action ; "  (3)  in  dis- 
allowing the  amendment  to  the  answer  offered  at  the  trial  term  as 
"a  plea  and  answer  of  both  defendants,  [it  having  been]  signed  by 
the  attorneys  representing  both ; "  and  (4)  in  directing  the  verdict 
against  Emma  Avery.  We  will  deal  with  all  of  these  exceptions, 
though  not  in  the  precise  order  in  which  they  are  set  forth. 

1.  It  is  absolutely  certain,  we  think,  that  Emma  Avery  was  ac- 
tually in  default  at  the  appearance  term.  The  answer  then  filed 
was  exclusively  that  of  the  association.  It  did  not  purport  to  be 
filed  in  behalf  of  the  other  defendant,  and  contained  not  even  a  hint 
connecting  her  with  it.     There  was,  however,  no  entry  of  "  in  de- 
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fault,"  or  **  default,"  at  that  term,  and  upon  this  fact  her  counsel 
based  a  contention,  and  insisted  upon  it  in  the  argument  here,  that 
she  was,  as  matter  of  right,  entitled  to  file  an  answer  at  the  trial 
term.  Their  position  was,  that,  until  such  an  entry  was  in  fact 
made  upon  the  docket,  it  could  not  be  properly  said  there  was,  as 
to  Emma  Avery,  any  default  the  opening  of  which  would  be  a  pre- 
requisite to  her  entering  a  defense.  It  could  with  great  force,  and 
perhaps  soundness,  be  urged  that  under  the  circumstances  above 
detailed  the  nunc  pro  tunc  entry  of  default  which  the  judge  made  at 
the  trial  term  related  back  to  the  appearance  term  and  should  be 
treated  as  having  effect  from  that  time;  but  we  do  not  find  it  nec- 
essary to  stress  this  view,  because  there  were,  so  far  as  Emma  Avery 
was  concerned,  at  least  two  other  good  reasons  for  rejecting  the 
amendment.  In  the  first  place,  even  granting,  for  the  sake  of  the 
argument,  that  she  was  not  in  default  and  had  the  right  to  file  an 
€mswer,  she  did  not  avail  herself  of  this  right  or  attempt  to  do  so. 
She  did  not  tender  any  answer  at  alL  The  bill  of  exceptions 
merely  recites  that  the  amendment  which  it  is  insisted  should  have 
been  treated  as  an  answer  in  her  behalf  "  was  oflFered."  It  does 
not  say  by  whom  or  for  whom,  but  the  amendment  itself  seems  to 
indicate  that  it  was  really  offered  at  the  instance  of  the  corporation 
defendant.  As  will  have  been  seen,  it  begins:  **  Answering  para- 
graph one  of  plffs.  petition,  defendant  in  above-stated  case  says,  that 
U  is  not  in  possession  of  the  property,"  etc.  (The  italics  are  the 
writer's.)  It  will  further  be  noted  that  all  through  this  amendment 
the  noun  "  defendant,"  in  the  singular  number,  and  the  pronoun  "it," 
of  the  neuter  gender,  are  used  to  designate  the  party  for  whose  ben- 
efit the  proposed  pleading  was  intended.  But  for  the  statement  of 
the  case  at  the  banning,  and  the  fact  the  amendment  was  signed 
by  attorneys  for  both  defendants,  there  would  be  nothing  about 
the  paper  to  indicate  that  there  was  "a  woman  in  the  case."  But 
concede  that  it  was  offered  jointly  by  both  defendants.  Even  then, 
at  the  very  outside,  Emma  Avery's  counsel  did,  as  to  this  matter, 
nothing  more  than  attempt  to  have  her  join  the  other  defendant  in 
an  effort  to  amend  its  individual  answer  which  was  already  on  file. 
Two  defendants  can  not  unite  in  amending  the  independent  answer 
of  one  of  them.  The  female  defendant  was  not  a  party  to  the  an- 
swer which  it  was  sought  to  amend,  and  had  not  herself,  at  any 
stage  of  the  case,  answered  at  all.     She  therefore  had  no  concern  in 
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amending  the  other  defendant's  answer,  and  it  had  no  right  to  plead 
for  her,  either  directly  or  indirectly. 

The  other  reason  for  upholding  the  court's  action  in  rejecting  so 
much  of  the  offer  to  amend  as  could  be  attributed  to  Emma  Avery 
was,  that  as  to  the  only  substantial  matters  set  up  in  the  answer  as 
a  defense  to  the  plaintiff's  action,  viz.,  a  denial  of  the  existence  of 
the  property  sued  for  and  a  denial  of  liability  for  mesne  profits, 
the  original  answer  was  sufficiently  full  and  complete  and  needed 
no  amendment.  That  the  amendment  offered  really  would  have 
added  nothing  of  consquence  to  the  original  answer  will,  we  think, 
more  fully  appear  from  our  discussion  of  another  point  in  the  case. 
We  are  clear  that  there  was  no  error,  as  against  Emma  Avery,  in 
refusing  to  allow  this  amendment.  The  second  of  the  reasons  given 
in  support  of  this  conclusion  is,,  of  course,  applicable  to  the  excep- 
tion taken  by  the  association  with  reference  to  this  matter. 

2.  It  will  have  been  noted  that  the  plaintiff's  action  was  brought 
under  what  is  known  as  the  "pleadingact  of  1893,"  and  theques- 
tion  arises :  to  what  extent,  if  any,  do  its  provisions  modify  rule  25 
of  the  superior  courts  ?  That  rule  reads  as  follows :  "  No  party  shall 
be  permitted  to  defend  an  ejectment  cause,  or  an  action  of  complaint 
for  land,  who  does  not  admit  that  he  was  in  possession  of  the  prem- 
ises in  dispute  at  the  commencement  of  the  action."  Civil  Code, 
§  5656.  We  are  of  the  opinion  that  where,  in  bringing,  under  the 
above-mentioned  statute,an  action  for  laud,the plaintiff  asserts  in  his 
petition  an  allegation  of  liability  on  the  part  of  the  defendant  for 
mesne  profits,  and  the  answer  denies  such  liability,  the  rule  of  court 
must,in  viewof  the  statute  enacted  after  its  adoption,  so  far  bend  as  to 
allow  the  defendant  to  contest  with  the  plaintiff  the  issue  thus  dis- 
tinctly made  by  their  respective  pleadings.  To  this  extent,  at  least, 
the  defendant  must  be  "  permitted  to  defend  "  the  action.  There  was 
in  the  present  case  an  all^ation  of  liability  for  mesne  profits,  and, 
in  our  judgment,  the  original  answer  embraced  a  sufficient  denial 
of  that  liability.  It  denied  possession  of  the  property  "as  de- 
scribed "  in  the  plaintiff's  petition,  denied  that  the  association  had 
**  received  any  profit  from  the  land  or  property  so  described,  as  is 
here  charged,"  and  denied  the  existence  of  any  such  property.  It 
was  therefore  erroneous  to  refuse  to  allow  the  corporation  defend- 
ant "to  resist  and  defend  as  against  plain tifi^s  action,"  in  so  far  as 
related  to  the  claim  for  rent.      But  this  error  proved  to  be  harm- 
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less,  for  the  court  by  an  order  discharged  this  defendant,  and  there 
was  no  recovery  of  rent  against  it. 

3.  We  do  not,  however,  think  that  the  "pleading  act"  so  far 
abrogated  the  rule  of  court  as  to  render  it  permissible  for  the 
defendant  in  an  action  for  land  to  contest  with  the  plaintiff  the  title 
or  right  of  possession  thereto  without  admitting  "  possession  of  the 
premises  in  dispute  at  the  commencement  of  the  action."  That  act 
contemplated  that  the  pleadings,  pro  and  con,  in  every  case  should 
present  for  determination  by  a  jury  sharp  and  distinct  issues  appro- 
priate to  the  case.  It  coul^  not  have  been  intended  to  allow  a  de- 
fendant out  of  possession  and  actually^  or  impliedly  disclaiming 
ownership  of  the  premises  which  the  plaintiff  had  undertaken  to  de- 
scribe to  force  the  latter  to  go  before  a  jury  and  prove  allegations 
which  were  not  denied.  And  we  are  extremely  confident  that  this 
excellent  act  was  not  designed  to  bring  about  a  jury  trial  of  such 
an  abstract  issue  as  the  existence  or  non-existence  of  a  particular 
parcel  of  land.  Surely,  the  lawmaking  power  never  conjectured 
that  an  issue  of  this  sort  would  or  could  arise  in  an  action  for  land. 
It  is  hardly  conceivable  that  it  could  be  an  appropriate  issue  for 
solemn  judicial  investigation  and  determination  in  a  case  of  any 
kind.  Controversy  over  title  and  right  of  possession  is  the  very 
gist  of  an  action  for  land.  Controversy  as  to  whether  or  not  such 
a  parcel  of  land  as  that  described  in  plaintiff's  petition  exists  at  all 
can  not,  under  proper  pleadings,  ever  arise  in  such  an  action.  It  is 
safe  to  say  that  the  plaintiff  in  the  present  case  did  not  intend,  when 
he  tiled  his  petition,  to  tender  to  the  defendants,  or  expect  to  be  forced 
to  try,  an  issue  of  this  nature.  It  is  urged  that  the  court  erred  in 
holding  that  the  original  answer  of  the  building  and  loan  associa- 
tion was  a  disclaimer.  Strictly  speaking,  it  may  not  be  accurate  to 
say  one  disclaims  title  to  that  which  he  asserts  does  not  exist. 
Logically,  perhaps,  one  can  neither  claim  nor  disclaim  ownership  of 
a  nonentity ;  but  there  is  no  profit  in  disputing  over  mere  terms  when, 
in  substance,  the  correct  result  is  reached.  Whether  this  defendant 
technically  disclaimed  or  not,  it  did  not,  as  to  the  main  purpose  of 
the  plaintiff's  petition,  viz.  the  recovery  of  described  land,  tender 
any  issuable  defense  or  submit  any  appropriate  issue.  This,  we 
have  endeavored  to  show,  it  could  not  do  without  admitting  it  was 
at  the  commencement  of  the  action  in  possession  of  the  land  de- 
scribed in  that  petition.     The  answer  was  so  framed  as  to  carefully 
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avoid  making  any  such  admission.  "  Defendant  says  it  denies  that 
it  is  in  possession  of  the  property  as  described."  Even  if  an  admis- 
sion that  the  defendant  was  in  possession  of  land  for  which  it 
conjectured  the  plaintiff  intended  to  sue,  but  improperiy  described, 
would  meet  the  requirements  of  the  rule,  this  answer  did  not  go 
that  far.  It  did  not  admit  possession  of  any  land ;  and  to  make  this 
certain  beyond  peradventure,  it  went  further,  in  the  fourth  para- 
graph, and  denied  the  existence  of  "  any  such  property  as  described 
by  the  plaintiff." 

As  above  indicated,  we  do  not  think  the  offered  amendment  to 
the  answer  would  have  iijiproved  it.  The  amendment  begins  by 
declaring,  in  answer  to  paragraph  1  of  the  plaintiff's  petition,  that 
the  defendant  "is  not  in  possession  of  the  property  as  set  forth  in 
said  paragraph,  but  .  .  is  in  possession  of  certain  property  "  which 
it  proceeds  to  describe.  A  comparison  of  the  description  of  the 
land  the  possession  of  which  is  admitted  with  the  description  em- 
braced in  the  petition  shows  plainly  that  the  two  descriptions  are 
not  even  in  substance  identical,  and  that  it  would  be  impossible  to 
say  the  land  described  in  the  amendment  is  the  same  as  that  in- 
tended to  be  described  in  the  petition.  Indeed,  the  portion  of  the 
amendment  to  which  we  are  now  referring,  to  say  the  least,  leaves 
this  a  matter  of  the  greatest  uncertainty.  But  the  fourth  para- 
graph of  the  amendment  clears  up  this  uncerUdnty  by  averring 
that  the  defendant  "declines  to  deliver  the  lands  as  described  in 
plff's  petition  to  him,  for  there  are  no  such."  It  makes  no  differ- 
ence that  this  paragraph  adds  that  the  averment  just  quoted  is 
true  because  the  plaintiff  failed  to  properly  describe  certain  land 
which  the  defendant  declares  it  had  purchased  from  one  Crawford 
WOson,  who,  according  to  the  plaintiff's  petition,  was  one  of  the 
plaintiff's  predecessors  in  title.  The  fact  remains  that  both  in  the 
original  answer  and  in  the  amendment  the  defendant  adheres  to 
the  statement  that  the  plaintiff  has  not  described  any  land  in 
actual  existence.  Certainly  the  defendant  neither  admitted  nor 
intended  to  admit  possession  of  that  which  it  declared  did  not  ex- 
ist at  all.  The  case  of  Day  v.  Case^  78  Ga.  58,  does  not  rule  any- 
thing contrary  to  what  is  above  laid  down.  There  it  was  appar- 
ent that  the  petition  and  the  plea  referred  to  the  same  lot  of  land. 
There  had,  according  to  the  plea,  been  at  the  instance  of  the  State 
two  sm-veys  of  the  district  in  which  this  lot  was  situated,  one  in 
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1832  and  the  other  in  1842.  Under  the  former,  the  lot  was  des- 
ignated and  granted  as  No.  128;  under  the  latter,  as  No.  144.  The 
defense  was  that  the  defendant  held  under  the  first  survey  and 
grant,  and  the  plaintiff  held  under  the  second.  The  court  simply 
ruled  that,  with  a  plea  of  not  guilty  in,  the  defendant  could  not  be 
forced  to  admit  the  lot  was  No.  144,  and  thus  lose  his  right  to  set 
up  title  to  it  as  No.  128  under  the  original  survey  and  grant.  The 
defendant's  special  plea  averred  that  the  State  granted,  as  lot  No. 
128,  "  the  premises  in  dispute ; "  that  is,  the  premises  for  which  the 
plaintiff  sued  as  lot  No.  144.  So  there  was  no  question  that  the 
pleadings  of  both  parties  related  to  the  same  property.  We  are 
confident  that  the  case  cited  is  wholly  unlike  the  one  in  hand.  It 
follows  from  the  forgoing  that,  save  as  to  so  much  of  the  answer 
of  the  corporation  defendant  as  denied  liability  for  rent,  the  court 
did  not,  as  complained  in  the  bill  of  exceptions,  err  in  refusing  to 
allow  it  "  to  resist  and  defend  as  against  the  plaintiff's  action,"  and 
that  the  proposed  amendment  did  not  put  this  defendant  in  any 
better  position  to  ''resist  and  defend  "  than  it  occupied  after  filing 
its  original  answer.  Except  as  to  the  claim  for  rent,  this  answer 
contained  no  good  defensive  matter,  and  the  court  could  rightly 
have  so  treated  it.  These  things  being  true,  and  there  having  been 
BO  recovery  of  rent  against  this  defendant,  it  has  not,  we  think, 
presented  any  sufficient  reason  for  reversing  the  judgm^it. 

4.  It  is  clear,  we  think,  that  the  direction  of  the  verdict  was  er- 
roneous in  so  far  as  it  related  to  mesne  profits.  The  demand  for 
rent  was  in  the  nature  of  a  claim  for  imliquidated  damages,  and 
the  amount  of  it  should  have  been  established  by  testimony.  Emma 
Avery,  by  failure  to  answer,  did  not,  in  legal  contemplation,  adn^it 
that  the  value  of  the  premises  for  rent  was  as  alleged.  The  judg- 
ment below  is  reversed  solely  because  of  the  error  thus  committed. 
Jvdgment  reversed.     All  the  Justices  concurring. 


DOTTENHEIM   V.  UnION  SAVINGS    BaNK    AND  TrUST  CJOMPAKY. 

1.  Whether,  in  order  to  avail  itself  of  privileges  conferred  hy  statute,  a  paruco- 
lar  banking  institution  has  shown  itself  to  be  a  savings  institution  which  pays 
interest  on  its  deposits,  and  whose  deposits  are  not  subject  to  dieck,  is,  in 
this  case,  a  question  of  fact  for  determination  by  the  jury  under  the  evidence. 

2.  A  charge  that  **  subject  to  check ''  means  subject  to  payment  without  limi- 
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tation  or  restricUon,  except  that  the  check  must  be  presented  to  the  bank 
within  banking  hoars,  on  banking  days,  is  substantially  correct. 
8.  A  chaige  that  '*The  bank,  if  it  did  pay  interest  to  its  depositors,  could  agree 
with  its  depositors  at  what  time  it  would  pay  interest  and  in  what  amounts  it 
would  pay  interest,"  was  correct. 

4.  The  act  of  1889,  which  confers  upon  all  savings  institutions  ail  the  provisions 
of  the  act  of  1888  (which  conferred  on  building  and  loan  associations  en- 
larged and  additional  powers),  when  properly  construed,  had  the  effect  of  con- 
ferring on  savings  institutions  of  the  class  named  therein  the  powers  and 
privileges  conferred  by  the  act  of  1888  on  building  and  loan  associations, 
without  qualification  as  to  when  such  savings  institutions  were  incorporated. 

5.  When  it  appears  that  a  plaintiff  in  ejectment  had,  prior  to  the  commence- 
ment of  the  action,  conveyed  to  the  defendant,  by  absolute  deed,  title  to  a  lot 
of  land  as  security  for  a  debt,  in  which  it  was  stipulated  that  in  the  event  of 
default  of  payment  the  grantee,  after  advertisement,  should  sell  the  property 
at  public  outcry,  make  the  purchaser  title  to  the  same,  and  summarily  put 
him  in  possession,  a  recovery  by  the  grantor  is  not  authorized  when  it  is 
further  shown  that  the  debt  has  become  due,  and  the  grantor  has  defaulted 
in  the  payment,  notwithstanding  possession  was  obtained  without  the  con- 
sent of  the  grantor,  but  in  a  peaceable  manner. 

(a)  Being  in  possession  after  default,  the  grantee  was  entitled  to  remain  for  the 
purpose  of  subjecting  the  land  to  the  payment  of  the  debt  in  the  manner 
pointed  out  in  the  deed. 

(b)  Under  evidence  of  this  character,  a  charge  to  the  effect  that  whether  the 
bank  (the  grantee)  held  possession  by  virtue  of  a  settlement  of  the  debt  or 
not,  if  it  was  in  possession,  and  had  a  deed  to  the  land,  it  had  a  right  to  set 
up  that  deed  as  against  the  plaintiff,  was  not  cause  for  reversal  of  a  judg- 
ment for  the  defendant. 

((.  The  grounds  of  the  motion  not  specifically  dealt  with  show  no  errors  which 
require  a  reversal  of  the  judgment. 

Jtidgment  (^firmed.    All  t?ie  Jtutices  cojicurring,  except 

SumoMS,  C.  J.,  dissenting.  1.  There  being  a  general  law  in  this  State  regula- 
ting the  rate  of  interest,  an  act  which  allows  savings  banks,  **  which  pay  in- 
terest to  depositors  and  whose  deposits  are  not  subject  to  check,''  to  charge 
a  greater  rate  of  interest  than  that  allowed  by  the  general  law  is  unconstitu- 
tional and  void.  Consequently,  the  deed  relied  on  by  the  savings  bank  in  this 
case,  being  infected  with  usury,  it  is  void,  and  the  bank  should  not  recover. 

2.  Even  if  the  act  is  valid,  the  evidence  of  the  bank  clearly  shows  that  the  money 
in  the  bank  was  generally  paid  to  depositors  on  their  checks,  which  took  this 
bank  from  the  operation  of  the  law.  Under  the  evidence  it  appears  to  have 
been  a  scheme  or  device  for  charging  and  receiving  usury.  Accordingly,  I 
believe  that  the  judgment  should  be  reversed. 

Argued  June  14, 1901.  —  Decided  February  6,  1902. 

Ejectment.  Before  Washington  Dessau,  judge  pro  hac  vice. 
Kbb  superior  court     December  1,  1900. 

J.  W.  Preston  and  Hardeman,  Davis,  Turner  &  Jones,  for  plain- 
tiff. Ba,co%^  Miller  dk  Brunson,  Hall  &  Wimberly,  and  Steed  & 
Ryals,  for  defendant 
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JOHNSON  et  al.  v.  THE  STATE. 

1.  In  the  absence  of  special  title  by  grant,  lease,  prescription,  or  otherwise,  the 
boundary  of  a  landowner  abutting  on  the  ocean,  or  on  any  estuarj^  bay,  inlet, 
or  arm  thei*eof  where  the  tide  regularly  ebbs  and  flows,  extends  only  to  ordi- 
nary high-water  mark.  Sections  3059  and  3060  of  the  Civil  Code  are  not 
applicable  to  such  waters. 

2.  An  indictment,  under  section  588  of  the  Penal  Code,  for  removing  oysters 
from  a  private  oyster-bed,  is  not  supported  by  proof  showing  that  the  accu>*ed 
persons  took  oysters  from  a  bed  situated  between  high-water  mark  and  low- 
water  mark  upon  the  shore  of  an  inlet  of  the  sea,  title  to  the  bed  not  being 
shown  to  exist  in  any  private  person. 

Argued  December  16, 1901.  —  Decided  February  3, 1902. 

Motion  for  rehearing  overrule<l  February  28,  1902. 

Indictment  for  misdemeanor.  Before  Judge  Bennet  Camdea 
superior  court.     October  26,  1901. 

A.  L,  Franklin  and  D.  W,  Krauss,  for  plaintiffs  in  error,  t/l  W. 
Bennttty  solicitor-general y  and  Atkinson  &  Dunwody,  contra. 

Lewis,  J.  Johnson  and  Grice  were  indicted,  under  section  588 
of  the  Penal  Code,  by  the  grand  jury  of  Camden  county,  for  taking 
oysters  from  a  private  oyster-bed  without  the  consent  of  the  owner 
of  the  bed.  The  jury  returned  a  verdict  of  guilty  ;  whereupon  they 
mjuie  a  motion  for  a  new  trial,  which  was  overruled,  and  they  ex- 
cepted. It  was  admitted  that  the  accused  persons  took  a  quantity 
of  oysters  from  an  oyster-bed  located  in  King's  Bay,  in  Camden 
county ;  and  it  was  shown  by  uncontradicted  evidence  that  King's 
Bay  is  salt  water  and  is  an  arm  of  the  sea  or  the  Atlantic  Ocean, 
and  that  the  tide  ebbs  and  flows  there.  It  was  also  admitted  that 
the  bed  from  which  the  oysters  were  taken  was  located  between 
high-water  and  low-water  mark  at  a  point  on  the  shore  of  King's 
Bay  immediately  bounding  the  land  owned  by  the  prosecutor.  It 
appears  from  the  deed  to  this  land,  which  was  offered  in  e\idence, 
that  the  eastern  boundary  of  the  property  was  stated  generally  to 
be  "  West  Shore  River,  or  King's  Bay."  The  court  charged  the  jury 
as  follows :  "  If  you  find  from  the  evidence  that  the  description 
given  in  the  deeds  of  the  lauds  conveyed  thereby  that  one  of  the 
boundary  lines  of  the  lands  thus  conveyed  is  King's  Bay,  the  land 
conveyed  would  extend  to  low-water  mark  of  the  bed  oj  the  stream, 
and  any  oyster-bed  located  within  tlit)se  boundaries  would  belong 
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to  and  be  the  private  bed  of  the  owner  of  the  land."  This  charge 
is  assigned  as  error,  and,  in  view  of  our  decision  upon  that  question^ 
we  deem  it  imnecessary  to  consider  any  other  phase  of  the  case; 
for  if  that  charge  was  erroneous,  the  accused  persons  were,  under 
the  admitted  facts,  guilty  of  no  ofifense  against  the  laws  of  this 
State,  and  should  have  been  acquitted. 

•  At  common  law,  in  the  absence  of  any  special  title  by  grtmt  or 
prescription,  the  boundary  of  landowners  abutting  on  the  sea,  or 
upon  any  estuary,  tidal  stream,  or  arm  of  the  sea  where  there  was 
a  r^ular  rise  and  fall  of  the  tide,  extended  only  to  high-water  mark. 
The  soil  between  high-water  mark  and  low-water  mark  was  the  prop- 
erty of  the  crown.  This  rule,  so  far  as  the  boundary  of  the  abutting 
landowner  is  concerned,  has  been  almost  universally  followed  in  the 
United  States.  See4Am.&Eng.Enc.L.(2ded.)818-820,andcase8 
cited ;  Tyler,  Boundaries,  31  et  seq.  There  seems  to  be  no  Georgia 
case  in  which  the  precise  question  here  made  has  been  adjudicated, 
but  it  is  claimed  by  counsel  for  the  State  that  the  common-law  rule 
has  been  modified  by  our  statutory  law  as  embodied  in  the  Civil 
Code,  §§  3059, 3060,  the  former  of  which  defines  a  navigable  stream 
to  be  one  capable  of  bearing  upon  its  bosom,  either  for  the  whole  or 
part  of  the  year,  boats  loaded  with  freight  in  regular  course  of  trade, 
and  the  latter  declaring  that  the  rights  of  the  owner  of  lands  adjacent 
to  navigable  streams  extend  to  low-water  mark  in  the  bed  of  the 
stream.  It  is  conceded  that  unless  these  code  sections  are  applicable 
to  such  a  body  of  water  as  King's  Bay  is  in  the  present  case  admitted 
to  be,  the  common-law  rule  before  set  out  prevails  at  present  in 
Georgia.  It  is  claimed  by  counsel  for  the  State  that  under  the  Civil 
Code,  §  3059,  the  sole  test  to  be  applied  in  determining  whether  or 
not  a  stream  is  navigable  is  its  capacity  to  bear  upon  its  bosom 
boats  loaded  with  freight,  and  that  the  question  whether  or  not  the 
tide  ebbs  and  flows  in  any  part  of  the  stream  should  not  be  consid- 
ered. But  granting  that  such  is  the  case,  it  is  then  pertinent  to 
inquire  if  a  bay,  estuary,  qr  arm  of  the  sea  can, under  this  law,  prop- 
erly be  termed  a  stream.  It  must  be  borne  in  mind  that  the  stat- 
ute in  question,  as  construed  by  the  State's  counsel,  would  be  in 
derogation  of  the  common-law,  and  therefore  demands  a  strict  con- 
struction. A  stream  is  defined  by  Bouvier  as  a  current  of  water; 
a  body  of  water  having  a  continuous  flow  in  one  direction.  2  Bouv. 
L.  Diet*  1049.     "A  current  of  water;  a  body  of  flowing  water." 
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Black  L.  Diet  1127.  Certainly,  in  its  ordinary  signification,  the 
word  "stream"  would  seem  to  imply  a  body  of  running  water;  a 
continuous  current.  If  such  be  the  case,  it  will  hatdly  be  contended 
that  an  estuary,  or  inlet  of  the  ocean,  is  such  a  stream  as  is  con- 
templated by  the  code  section  under  consideration.  Every  Georgia 
case  to  which  our  attention  has  been  called,  in  which  this  section 
of  the  code  has  been  construed,  has  had  to  do  either  with  a  current 
or  stream  of  water  as  contemplated  by  the  forgoing  definitions,  or 
else,  as  in  the  case  of  Boardman  v.  Scotty  102  Ga.  404,  with  an 
inland  fresh-water  lake  or  pond.  It  is  true  that  in  the  case  of 
Charleston  By.  v.  Johnson,  73  Ga,  306,  the  body  of  water  which 
was  declared  to  be  a  navigable  stream  was  one  in  which  the  tide 
rose  and  fell  three  and  a  half  feet,  but  it  is  also  to  be  noted  that  it 
was  a  "  watercourse  running  into  the  Savannah  river,"  which  brings 
it  well  within  the  definitions  referred  to;  and  it  is  further  to  be 
noted  that  that  decision  had  only  to  do  with  the  question  of  whether 
or  not  an  obstruction  across  the  stream  might  be  abated  as  a  nui- 
sance, and  did  not  consider  in  any  of  its  phases  the  law  with  refer- 
ence to  boundaries.  From  all  the  light  before  us,  we  think  it  most 
reasonable  to  suppose  that  the  intention  of  the  lawmaking  power, 
as  expressed  in  sections  3059  and  3060  of  the  Civil  Code,  was,  not 
to  change  the  common  law  with  reference  to  the  botmdaries  of 
landowners  abutting  on  the  sea  or  any  of  its  inlets,  but  rather  to 
insure  to  riparian  proprietors  the  right  to  the  river-bottoms  upon 
their  lands  for  agricultural  purposes. 

Nothing  here  laid  down  can  properly  be  construed  to  affect  any 
vested  rights  of  owners  of  private  oyster-beds  in  this  State.  It  is 
not  intended  to  announce  any  new  rule  of  law,  but  simply  to  de- 
clare what  has  always  been  the  law  of  this  State.  This  decision 
can  not  have  the  ^ect  of  altering  in  the  slightest  degree  the  ex- 
isting title  to  any  private  oyster-bed  in  Georgia. 

Our  conclusion  is  that,  under  the  admitted  facts  of  this  case,  the 
oyster-beds,  for  disturbing  which  the  accused  persons  were  in- 
dicted, were  public  property,  and  consequently  there  was  shown  no 
violation  of  section  588  of  the  Penal  Code;  that  the  court  below 
erred  in  charging  the  jury  that  the  deeds  in  evidence  conveyed  title 
to  the  soil  to  low-water  mark  in  King's  Bay ;  and  that  the  verdict 
of  guilty  returned  by  the  jury  was  ill^al  and  should  have  been  set 
aside.  Judgment  reversed.     All  the  Justices  concurring. 
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CASES 

DECIDED  IN  THE 

SUPREME  COURT  OF  GEORGIA 

AT  THE 

MAECH  TERM,  1902. 


WELBORNE  v.  THE  STATR 

L  A  court  created  by  a  special  act  of  the  General  Aseembly,  which  is  located  by 
the  terms  of  the  act  at  a  couuty-«ite  which  has  been  expressly  declared  to  be 
a  city  by  an  act  IncoiporatiDg  the  same,  which  has  jurisdiction  to  try  criminal 
cases  below  the  grade  of  felony,  and  civil  jurisdiction  over  a  portion  or  all  of 
those  classes  of  cases  jurisdiction  over  which  is  not  by  the  constitution  exclu- 
sively vested  in  some  other  court,  with  territorial  jurisdiction  in  both  civil  and 
criminal  cases,  either  throughout  the  limits  of  the  county,  or  jurisdiction  in 
one  class  of  cases  limited  to  the  city,  and  in  the  other  class  coextensive  with 
the  limits  of  the  coimty,  with  a  juiy  of  twelve  to  try  all  cases,  both  civil  and 
criminal,  if  a  trial  by  jury  is  demanded,  is  **  a  city  court,**  within  the  mean- 
ing of  that  term  as  used  in  the  constitution  of  this  State. 

(a)  A  court  of  the  character  above  described  has,  by  the  terms  of  the  constitution, 
the  power  to  grant  new  trials,  and  jurisdiction  is  also  conferred  by  that  in- 
strument upon  the  Supreme  Court  to  correct  the  errors  of  such  court  by  writ 
of  error,  whether  the  power  to  grant  new  trials  or  the  jurisdiction  of  the  Su- 
preme Court  to  review  by  writ  of  error  is  conferred  by  the  act  creating  the 
court  or  not. 

(6)  If  the  act  creating  the  court  provides  that  a  jury  of  less  than  twelve  shall  try 
any  case,  the  court  is  not  **  acity  court,'*  within  the  meaning  of  that  term  as 
used  in  the  constitution. 

(c)  If  the  act  creating  the  court  locates  the  same  at  any  other  place  than  a 
county-site,  or  at  a  county-site  which  has  not  been  expressly  incorporated  as  a 
city,  the  court  thus  created  is  not  '*  a  city  court,**  within  the  meaning  of  that 
term  as  used  in  the  constitution. 

(d)  If  the  court  has  the  requisites  above  referred  to,  it  is  immaterial  what  may 
be  the  other  details  prescribed  in  the  act  in  reference  to  the  manner  of  ap- 
pointment of  judge  and  other  officers,  practice,  procedure,  etc. 

(e)  Whether  a  court  having  jurisdiction,  territorial  or  otherwise,  less  than  as 
above  indicated  is  a  **  city  court,**  within  the  meaning  of  that  term  as  used 
in  the  constitution  is  not  now  decided. 

2.  While  the  city  court  of  Atlanta  and  the  city  court  of  Savannah  are  courts  of 
purely  statutory  creation,  they  are  named  expressly  in  the  constitution  as 
comtB  from  which  a  writ  of  error  will  lie  to  this  court ;  and  the  General  As- 
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sembly  has  authority  to  make  any  change  it  deems  fit  in  reference  to  the  ju- 
risdiction, practice,  procedure,  etc.,  of  either  of  such  courts  in  order  to  adi^t 
the  same  to  the  existing  conditions  and  needs  of  the  city  in  which  it  is  loca- 
ted, and  no  change  in  reference  to  such  court  will  have  the  effect  to  take 
away  the  jurisdiction  of  this  court  to  correct  the  errors  of  such  court  by  writ 
of  error. 

8.  The  criminal  court  of  Atlanta,  established  by  the  act  of  September  6,  1891, 
is  a  new  and  independent  court,  and  not  a  part  of  the  city  court  of  Atlanta. 

4.  The  General  Assembly  has  no  authority  to  establish  two  or  more  city  courts 
in  either  the  city  of  Atlanta  or  the  city  of  Savannah. 

6.  The  act  of  September  6,  1891,  which  is  entitled  "  an  act  to  establish  the  crim- 
inal court  of  Atlanta  and  in  pursuance  thereof  to  amend  an  act  establishing 
city  court  of  Atlanta,  passed  December  15, 1871,  and  acts  amendatory  thereof, 
and  for  other  purposes,"  does  not,  so  far  as  the  act  provides  for  the  with- 
drawal of  criminal  jurisdiction  of  the  city  court  of  AUanta,  that  the  judge  of 
the  city  court  of  Atlanta  may  preside  in  the  criminal  court  of  Atlanta,  that 
the  judge  of  the  criminal  court  may  preside  in  the  city  court  and  when  so  pre- 
siding therein  the  city  court  may  sit  in  two  divisions  for  the  disposition  of 
the  business  of  that  court,  with  two  panels  of  jurors,  one  for  each  division, 
contain  matter  different  from  what  is  expressed  in  the  title  thereof. 

6.  Nor  is  the  act  above  referred  to  subject  to  the  objection  that  it  refers  to  more 
than  one  subject-matter. 

1,  Nor  is  that  portion  of  the  act  which  withdravra  criminal  jurisdiction  from 
the  city  court  subject  to  the  objection  that  it  is  an  amendment  or  repeal  of 
any  part  of  the  act  creating  the  city  court  of  Atlanta  by  a  mere  reference  to 
its  title. 

8.  The  General  Assembly  may  provide  that  a  city  court  may  sit  in  two  divi- 
sions, and  it  may  also  provide  that  the  judge  of  another  court  may  preside  as 
judge  of  one  of  the  divisions  of  the  city  court;  and  cases  tried  before  either 
division  of  the  city  court  are  tried  in  the  city  court,  and  errors  committed  in 
the  trial  of  such  cases  may  be  reviewed  by  this  court  on  writ  of  error  signed 
by  the  judge  presiding  in  the  particular  case,  whether  such  judge  is  a  judge 
of  the  city  court  or  not,  provided  there  is  express  statutory  authority  allowing 
such  other  judge  to  preside  in  the  city  court. 

9.  It  follows  from  the  foregoing  that  this  court  has  no  jurisdiction  to  review  by 
writ  of  error  the  judgments  of  the  criminal  court  of  Atlanta,  and  the  writ  of 
error  from  that  court  will  be  dismissed.  It  likewise  follows  that  this  court 
has  jurisdiction  to  review  by  writ  of  error  the  judgments  of  the  city  courts  of 
Atlanta  and  Savannah,  whether  the  judgments  of  the  former  court  be  ren- 
dered by  the  judge  of  that  court  or  by  the  judge  of  the  criminal  court  of  At- 
lanta presiding  in  the  second  division  of  the  city  court,  as  well  as  other  city 
courts  coming  within  the  description  set  out  in  the  first  headnote;  and  there- 
fore jurisdiction  is  taken  by  this  court  in  the  different  cases  referred  to  in  the 
opinion  and  which  are  now  pending  on  writs  of  error. 

Argued  January  21,—  Reargued  March  3,—  Decided  March  10,  1902. 

Writ  of  error  from  criminal  court  of  Atlanta. 

Alexander  W.  Stephens,  for  plaintiff  in  error. 
Eugene  K  Blacky  solicitor y  contra. 
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On  reargumeut  upon  the  question  of  jurisdiction  appeared 
Z.  Z.  Rosser,  Hoke  Smith,  P.  H,  Brewster,  C.  T.  Hopkins,  A,  C. 
King,  R,  R,  Arnold,  E,  R.  Black,  and  Spencer  R,  Atkinson, 

Cobb,  J.  In  the  case  of  Welborne  v.  The  State,  pending  in  this 
court  on  a  writ  of  error  from  the  criminal  court  of  Atlanta,  the 
point  was  made  that  so  much  of  the  act  creating  that  court  as  pro- 
vides that  criminal  cases  shall  be  tried  in  that  court  by  a  jury  of 
live  is  unconstitutional,  for  the  reason  that  the  court  is  a  city  court 
within  the  meaning  of  that  term  as  used  in  the  constitution,  and 
that  by  the  terms  of  that  instrument  juries  in  city  courts  must  con- 
sist of  twelve  jurors.  The  investigation  necessary  to  determine 
this  question  involved  a  consideration  of  the  act  creating  the  crim- 
inal court  of  Atlanta  as  well  as  the  various  acts  relating  to  the  city 
court  of  Atlanta.  During  the  progress  of  this  investigation  it  be- 
came evident  that  the  status,  even  if  not  the  existence,  of  the  crim- 
inal court  of  Atlanta,  as  well  as  that  of  the  second  division  of  the 
city  court  of  Atlanta,  was  a  matter  the  determination  of  which  was  not 
free  from  difficulty,  and  that  the  right  of  the  Supreme  Court  to  re- 
view the  decisions  of  the  city  court  of  Atlanta,  as  it  now  exists,  was 
not  altogether  free  from  doubt.  As  there  were  many  cases  pend- 
ing in  this  court  on  writs  of  error  from  those  courts,  we  felt  it  our 
duty,  on  our  own  motion,  to  raise  the  question  of  jurisdiction  in 
this  court  to  review  the  judgments  of  those  courts,  that  the  doubts 
existing  as  to  the  question  of  jurisdiction  might  be  removed,  if 
possible,  and  in  any  event  to  determine  the  question  of  jurisdic- 
tion, so  that  litigants  and  their  counsel  could  at  least  in  the  future 
have  no  question  as  to  the  remedies  which  the  law  gave  theuL 
Counsel  in  the  various  cases  were  notified  that  argument  would  be 
heard  on  these  questions,  and  those  interested  in  sustaining  the  ju- 
risdiction of  this  court  selected  seven  of  their  number  to  appear  in 
this  court  and  present  their  views,  which  was  done  in  a  very  able 
and  exhaustive  brief,  which  was  supplemented  by  an  oral  argument 
in  which  three  of  the  seven  participated.  No  one  appeared  to  at- 
tack the  jurisdiction  of  this  court.  The  argument  was  not  limited 
to  the  status  of  the  city  court  of  Atlanta,  but  brought  within  its 
range  all  city  courts  now  existing  in  this  Stata  For  this  reason 
we  have  deemed  it  a  fit  opportunity  to  settle,  so  far  as  we  can,  the 
status  of  the  various  city  courts  in  this  State,  so  that  this  matter, 
which  has  more  than  once  been  the  occasion  of  some  perplexity  to 
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this  court,  and  aboat  which  there  exists  in  the  minds  of  those  in- 
terested in  the  matter  some  doubt,  to  say  the  least,  may  be  set  at 
rest,  if  not  for  all  time,  certainly  so  long  as  the  court  stands  as  at 
present  constituted.  To  this  end  we  ourselves  have  raised  the  ques- 
tion of  jurisdiction  in  different  cases  pending  in  this  court  from  va- 
rious city  courts  in  the  State  which  have  been  established  in  duly 
incorporated  cities.  The  cases  in  which  we  have  raised  the  ques- 
tion of  jurisdiction  are  as  follows :  Hecht  v.  Snook  &  Austin  Fur- 
niture Company,  from  the  dty  court  of  Atlanta ;  Dodson  Printers' 
Supply  Co.  V.  Harris,  from  the  second  division  of  the  dty  court  of 
Atlanta ;  Brucker  v.  O'Connor,  from  the  dty  court  of  Richmond 
county ;  Susong  v.  F.  C.  &  P.  Ry.  Co.,  from  the  dty  court  of  Sa- 
vannah ;  Travelers'  Protective  Association  v.  Small,  from  the  dty 
court  of  Macon ;  Maxwell  v.  Family  Protective  Union,  from  the 
dty  court  of  Athens ;  Welbome  v.  State,  from  the  criminal  court 
of  Atlanta;  McGehee  v.  State,  from  the  city  court  of  Moultrie;  Gay 
V.  State,  from  the  dty  court  of  Bainbridge;  Lampkin  r.  Pike,  from 
the  city  court  of  Jefferson ;  Owen  v.  Palmour,  from  the  dty  court 
of  Hall  county ;  Eastlick  v.  Southern  Railway  Co.,  from  the  dty 
court  of  Floyd  county ;  Smith  v.  Zachry,  from  the  dty  court  of 
LaGrange;  Moon  v.  Potter,  from  the  city  court  of  Americus  (see 
Acts  of  1901,  p.  92) ;  Jones  v.  Spence,  from  the  dty  court  of  Way- 
cross  ;  Sutton  V.  Ammcus  Guano  Co.,  from  the  dty  court  of  Doug- 
las; Southern  Ry.  Co.  v.  Overstreet,  from  the  dty  court  of  Baxley; 
Commercial  Bank  of  Jacksonville  v.  Flowers,  from  the  dty  court 
of  Brunswick. 

1.  Whatever  is  said  in  the  following  discussion  can  therefore  be 
treated  as  authoritative,  and  a  direct  ruling  upon  the  right  of  this 
court  to  review  by  direct  bill  of  exceptions  the  decisions  of  the 
courts  above  named.  It  is  not  only  the  right  but  the  duty  of  a  re- 
viewing or  appellate  court  to  raise  the  question  of  its  jurisdiction 
in  all  cases  in  which  there  may  be  any  doubt  as  to  the  existence 
of  such  jurisdiction.  See,  in  this  connection,  Cutler  v,  Rae,  7  How. 
731.  We  will  first  call  attention  to  the  different  provisions  in  our 
present  constitution  relating  to  city  courts,  and  will  follow  this 
with  a  reference  to  past  history,  from  which  can  be  derived  the 
origin  of  the  dty  court  as  it  now  exists.  The  constitution  refers 
to  city  courts  eo  nomine  in  five  places  only.  The  paragraphs  in 
which  these  references  are  made  are  as  follows :  •*  The  Supreme 
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Court  shall  have  no  original  jurisdiction,  but  shall  l^e  a  court  alone 
for  the  trial  and  correction  of  errors  from  the  superior  courts,  and 
from  the  city  courts  of  Atlanta  and  Savannah,  and  such  other  like 
courts  as  may  be  hereafter  established  in  other  cities;  and  shall  sit 
at  the  seat  of  government  at  such  times  in  each  year  as  shall  be 
prescribed  by  law,  for  the  trial  and  determination  of  writs  of  error 
from  said  superior  and  city  courts."  Civil  Code,  §  5836.  "  The 
General  Assembly  may  provide  for  an  appeal  from  one  jury,  in  the 
superior  and  city  courts,  to  another;  and  the  said  courts  may  grant 
new  trials  on  legal  grounds."  Civil  Code,  §  5847.  "  In  any  county 
within  which  there  is,  or  hereafter  may  be,  a  city  court,  the  judge 
of  said  court,  and  of  the  superior  court,  may  preside  in  the  courts 
of  each  other  in  cases  where  the  judge  of  either  is  disqualified  to 
preside."  Civil  Code,  §  5851.  "The  jurisdiction,  powers,  proceed- 
ings and  practice  of  all  courts  or  officers  invested  with  judicial  pow- 
ers (except  city  courts),  of  the  same  grade  or  class,  so  far  as  regu- 
lated by  law,  and  the  force  and  effect  of  the  process,  judgment  and 
«lecree  by  such  courts,  severally,  shall  be  uniform.  This  uniformity 
must  be  established  by  the  General  Assembly."  Civil  Code,  §  5859. 
"  The  right  of  trial  by  jury,  except  where  it  is  otherwise  provided 
in  this  constitution,  shall  remain  inviolate,  but  the  General  Assem- 
bly may  prescribe  any  number,  not  less  than  five,  to  constitute  a 
trial  or  traverse  jury  in  courts  other  than  the  superior  and  city 
courts."  Civil  Code,  §  5876.  See  also,  in  this  connection,  Wells 
V.  Newton,  101  Ga.  142. 

The  constitution  of  1789  provided  that  the  superior  courts  should 
have  exclusive  jurisdiction  "  in  all  criminal  cases  "  and  "  in  all  cases 
respecting  title  to  land."  Marb.  &  Craw.  Dig.  27.  Whether  other 
cases  than  those  of  the  character  referred  to  should  be  tried  in  other 
courts  than  the  superior  courts  was  left  to  the  wisdom  and  discre- 
tion of  the  General  Assembly.  In  1818  an  amendment  to  the  con- 
stitution was  adopted,  which  provided  that  criminal  oflfenses,  not 
subjecting  the  "  ofifender  to  loss  of  life,  limb  or  member,  or  confine- 
ment in  the  penitentiary,"  should  no  longer  be  within  the  exclusive 
jurisdiction  of  the  superior  courts,  but  the  same  might  be  tried  in 
"  corporation  courts"  then  existing,  or  that  might  "  be  constituted 
in  any  incorporated  city,  being  a  seaport  town  or  port  of  entry." 
Prince's  Dig.  (ed.  1822)  555 ;  Cobb's  Dig.  1121.  In  1816  a  court 
with  jurisdiction  in  civil  cases  not  involving  title  to  land,  where 
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the  sum  claimed  did  not  exceed  $50,  was  established  in  Darien. 
It  was  styled  the  mayor's  court  of  Darien,  was  presided  over  by  the 
mayor  of  Darien,  or,  in  his  absence,  by  three  members  of  the  town 
council.  Trial  by  jury  was  allowed  in  cases  of  appeal,  but  not 
otherwise.  The  court  had  no  criminal  jurisdiction.  Cobb's  Dig. 
634.  In  1817  there  was  established  in  Augusta  a  court  styled  the 
mayor's  court,  which  appears  to  have  had  jurisdiction  in  all  civil 
cases  where  the  constitution  did  not  vest  exclusive  jurisdiction  in 
other  courts,  and  cases  in  this  court  were  tried  by  a  jury  of  twelve. 
This  court  does  not  appear  to  have  had  any  criminal  jurisdiction, 
and  its  civil  jurisdiction  was  apparently  limited  to  the  corporate 
limits  of  the  city  of  Augusta.  Cobb's  Dig.  603.  In  1819  a  court 
was  established  in  Savannah  styled  the  court  of  common  pleas  and 
oyer  and  terminer  for  the  city  of  Savannah.  It  had  jurisdiction  in 
"civil  cases  in  assumpsit,  debt,  covenant,  trover,  and  of  actions  on 
the  case,  when  the  damages  or  cause  of  action"  did  not  exceed 
S200  and  was  not  less  than  S30,  and  criminal  jurisdiction  of  all 
oflfenses  committed  within  the  limits  of  the  city  of  Savannah  which 
did  not  subject  the  offender  to  confinement  in  the  penitentiary. 
The  judge  was  elected  by  the  General  Assembly.  The  court  had 
a  grand  jury,  and  a  trial  jury  of  twelve  for  all  cases.  The  proced- 
ure in  criminal  cases  was  the  same  as  in  like  cases  in  the  superior 
courts.  It  had  twelve  terms  a  year,  one  each  month,  and  its  judg- 
ments were  subject  to  review  by  the  superior  court  on  certiorarL 
Cobb's  Dig.  617.  Mr.  Prince  in  his  Digest  of  1822  (p.  233)  refers 
to  these  three  courts  as  "  city  courts,"  and  groups  them  in  a  class 
by  that  description.  So  far  as  we  have  been  able  to  ascertain,  this 
is  the  first  time  the  term  "city  court"  as  applied  to  a  local  court 
of  the  character  above  named  appears  in  any  work  on  or  compila- 
tion of  the  laws  of  Georgia,  and  we  have  little  doubt  that  the  use 
of  this  term  as  a  designation  for  such  courts  in  this  State  originated 
with  Mr.  Prince.  He  adheres  to  the  same  term  in  his  Digest  of 
1837.  See  pp.  481, 491,  498.  Mr.  Cobb  adopts  the  term  used  hy 
Mr.  Prince.  See  Cobb's  Digest  (1851),  602,  617,  634.  In  1826 
the  name  of  the  court  established  in  Augusta  was  changed  to  that  of 
the  "  court  of  common  pleas  for  the  city  of  Augusta."  Cobb's  Dig. 
608.  And  in  1856  the  name  was  again  changed  to  that  of  the  "  city 
court  of  Augusta,"  and  as  such  it  was  given  jurisdiction  in  criminal 
cases  where  the  ofifense  charged  was  less  than  a  felony,  as  that  term 
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is  now  understood ;  and  provision  was  made  for  a  grand  jury.  Acts 
1855-6,  p.  246.  In  1853  the  name  of  the  court  established  in 
Savannah  was  changed  to  the  "  city  court  of  Savannah ;"  and  its  civil 
jurisdiction  raised  to  S500.  Acts  1853-4,  p.  281.  In  1856  local, 
courts  were  established  in  Macon,  Rome,  Atlanta,  and  Columbus. 
Some  were  called  city  courts;  one  was  not  so  styled,  the  court 
established  at  Columbus  being  called  the  criminal  court  of  Colum- 
bus. All  these  courts  had  criminal  jurisdiction  only.  See  Acts 
1855-6,  p.  240. 

The  constitution  of  1861  provided  that  the  superior  courts 
should  have  exclusive  jurisdiction  in  cases  of  divorce,  cases  re- 
specting title  to  land,  and  criminal  cases  subjecting  the  offender 
to  loss  of  life,  limb  or  member,  or  confinement  in  the  penitentiary ; 
and  provision  was  mcule  that  other  criminal  cases  might  be  tried  in 
corporation  courts  estabUshed  in  "  any  incorporated  town  or  city." 
Code  of  1863,  §§  4974-4977.  The  constitution  of  1865  contained 
the  provisions  of  the  constitution  of  1861  as  to  the  exclusive 
jurisdiction  of  the  superior  courts,  but  courts  for  the  trial  of  minor 
offenses  were  therein-referred  to  as  "  county  or  corporation  courts,"  or 
such  other  courts,  judicatures,  and  tribunals  as  might  thereafter  be 
constituted.  Code  of  1868,  §§  4964-4967.  The  jurisdiction  of 
the  Supreme  Court  to  review  the  judgments  of  dty  courts  was  first 
conferred  by  the  constitution  of  1865  in  the  paragraph  defining  its 
jurisdiction,  which  was  as  follows:  "The  said  court  shall  have  no 
original  jurisdiction,  but  shall  be  a  court  alone  for  the  trial  and  cor- 
rection of  errors  in  law  and  equity  from  the  superior  courts  of  the 
several  circuits,  and  from  the  city  courts  of  the  cities  of  Savannah 
and  Augusta,  and  such  other  like  courts  as  may  hereafter  be  estab- 
lished in  other  cities,  and  shall  sit  'at  the  seat  of  Government'  at 
such  time  or  times  in  each  year  as  the  General  Assembly  shall  pre- 
scribe, for  the  trial  and  determination  of  writs  of  error  from  said 
courts."  Code  of  1868,  §  4961.  There  may  have  been  other  local 
courts  established  between  1816  and  1865  than  those  above  re- 
ferred to,  but  for  the  purposes  of  the  present  discussion  it  is  not 
necessary  to  call  attention  to  them,  if  they  existed.  When  the  con- 
stitution of  1865  was  adopted,  it  seems  that  all  of  thase  local  courts 
had  been  abolished,  except  the  city  courts  of  Augusta  and  Savan- 
nah ;  at  least  that  there  was  not  in  existence  at  that  date  a  local 
court  which  in  the  estimation  of  the  framers  of  the  constitution 
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was  entitled  to  rank  either  in  dignity  or  importance  with  the  dtj 
court  of  Augusta  or  the  city  court  of  Savannah.  It  was  stated  in 
the  argument,  and  is  stated  in  the  brief,  that  in  1865  there  were 
no  other  city  courts  in  the  State  than  those  named  in  the  consti- 
tution adopted  in  that  year.  We  have  found  nothing  in  our  in- 
vestigations which  would  at  all  impeach  the  accuracy  of  this  state- 
ment. In  any  event,  while  possibly  there  may  have  been  some  lo- 
cal courts  of  very  limited  jurisdiction,  there  were  certainly  no  other 
city  courts  eo  nomine. 

It  becomes  important  now  to  ascertain  exactly  what  was  the 
character  of  the  city  court  of  Augusta  and  the  dty  court  of  Savan- 
nah in  1865.  At  that  time  the  city  court  of  Augusta  had  jurisdic- 
tion in  civil  cases  above  the  jurisdiction  of  justices  of  the  peace, 
where  the  amount  involved  did  not  exceed  $10,000  and  exclusive 
jurisdiction  was  not  vested  in  the  superior  courts,  and  in  criminal 
cases  below  the  grade  of  felony.  It  had  a  grand  jury  to  indict  of- 
fenders, and  a  jury  of  twelve  to  try  both  dvil  and  criminal  cases. 
SeeActsl855-6,p.  246;Actsl864-5,p.  61.  Its  territorial  juris- 
diction was  bounded  by  the  limits  of  the  city  of  Augusta.  The 
court  had  not  remained  stationary  in  jurisdiction,  powers  or  pro- 
cedure, but  various  changes  had  been  mcule  between  1817  and 
1865.  See  Cobb's  Dig.  602,  603,  607,  608,  609,  610,  612,  614, 
615,  646;  Acts  1855-6, p.  246;  Acts  1861,  p.  91;  Acts  1864-5, 
p.  61.  In  1865  the  dty  court  of  Savannah  had  jurisdiction  in  dvil 
cases  above  the  jurisdiction  of  the  justices  of  the  peace,  where  the 
amount  involved  did  not  exceed  S500,  and  where  exdusive  juris- 
diction was  not  vested  in  the  superior  courts,  and  in  criminal  cases 
below  the  grade  of  felony.  It  had  a  grand  jury  and  a  trial  jury  of 
twelve.  See  Acts  1853-4,  p.  281 ;  Acts  1819,  p.  16.  Its  territo- 
rial jurisdiction  in  civil  cases  extended  to  the  limits  of  the  dty  of 
Savannah,  and  in  criminal  cases  two  miles  beyond  such  limits. 
Acts  1857,  p.  114.  This  court  had  not  remained  stationary  in  ju- 
risdiction, powers,  or  procedure,  but  various  changes  had  been  made. 
In  some  respects  it  was  similar  to  the  dty  court  of  Augusta,  but  in 
other  material  particulars  it  was  radically  diflferent.  See  Acts 
1819,  p.  16;  Acts  1821,  p.  24;  Acts  1831,  p.  96;  Acts  1837,  pp. 
77,  83;  Acts  1841,  p.  76 ;  Acts  1843,  p.  38 ;  Acts  1853-4,  p.  281 ; 
Acts  1855-6,  p.  488  ;  Acts  1857,  p.  114.  According  to  the  census 
of  1860,  Augusta  had  a  population  of  12,493,  while  Savannah  had 
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a  population  of  22,292.  See  Georgia  Historical  and  Industrial, 
901,  compiled  by  Hon.  0.  B.  Stevens,  commissioner  of  agriculture. 
While  in  1865  Savannah  was  the  larger  city  in  population  and 
probably  in  wealth,  the  court  established  in  Augusta  had  far  greater 
jurisdiction  in  civil  cases,  though  the  Savannah  court  had  leirger 
territorial  jurisdiction.  Each  court  was  undoubtedly  adjusted  to 
local  conditions  and  needs  which  could  hardly  be  exactly  met  by 
courts  of  uniform  jurisdiction  established  by  a  general  law.  The 
constitution  of  1868  declared  that  the  exclusive  jurisdiction  of  the 
superior  courts  should  exist  in  divorce  cases,  cases  respecting  title 
to  land,  equity  cases,  and  felony  cases,  and  left  the  question  as  to 
what  courts  should  deal  with  other  cases  to  the  judgment  and  dis- 
cretion of  the  Greneral  Assembly,  which  was  authorized  to  establish 
other  courts  than  those  named  in  the  constitution.  Code  of  1873, 
§§  5090,  5084.  The  provision  of  the  constitution  of  1868  defin- 
ing  the  jurisdiction  of  the  Supreme  Court  is  in  the  following  lan- 
guage :  "  The  Supreme  Court  shall  have  no  original  jurisdiction,  but 
shall  be  a  court  alone  for  the  trial  and  correction  of  errors  from  the 
superior  courts  and  from  the  city  courts  of  Savannah  and  Augusta, 
and  such  other  like  courts  as  may  be  hereafter  established  in  other 
cities ;  and  shall  sit  at  the  seat  of  government  at  such  times  in  each 
year  as  shall  be  prescribed  by  law,  for  the  trial  and  determination 
of  writs  of  error  from  said  superior  and  city  courts.  The  days  on 
which  the  cases  from  the  several  circuit  and  city  courts  shall  be 
taken  up  by  the  court  shall  be  fixed  by  law."  Code  of  1873,  §  5086. 
It  will  be  noted  that  this  is  in  substance  the  sttme  as  the  provision 
in  the  constitution  of  1865  on  the  subject. 

There  were  no  city  courts  established  between  1865  and  1868. 
In  1866,  between  the  dates  of  the  adoption  of  the  two  constitu- 
tions last  referred  to,  the  civil  jurisdiction  of  the  city  court  of  Au- 
gusta was  decreased  from  S10,000  to  Sl,000.  Acts  1866,  p.  73. 
In  the  same  year  the  civil  jurisdiction  of  the  city  court  of  Savan- 
nah was  raised  to  S1,000,  and  it  was  given  jurisdiction  in  proceed- 
ings to  dispossess  tenants  from  lands  and  tenements  within  the  city 
of  Savannah,  without  reference  to  the  amount  of  rent  due.  Acts 
1866,  p.  57.  The  constitution  of  1877  declares  the  exclusive  juris- 
diction of  the  superior  courts  to  be  the  same  as  it  was  under  the  con- 
stitution of  1868.  Civa  Code,  §  5842.  The  city  court  of  Augusta 
was  abolished  in  1876.    Acts  1876,  p.  97.    The  present  city  court 
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of  Atknta  was  established  ia  1871.  Acts  1871-2,  p.  57.  When 
the  constitution  of  1877  was  adopted  the  only  city  courts  in  exist- 
ence were  the  courts  of  .that  name  located  in  the  cities  of  Atlanta 
and  Savannah.  In  the  paragraph  defining  the  jurisdiction  of  the 
Supreme  Court  the  language  is  similar  to  that  contained  in  the  two 
preceding  constitutions,  but  the  city  court  of  Atlanta  is  substituted 
for  the  city  court  of  Augusta.  By  the  act  of  1871,  creating  the  city 
court  of  Atlanta,  that  court  had  jurisdiction  in  civil  cases  above  the 
juiisdiction  of  justices  of  the  peace,  involving  not  exceeding  $3,000, 
where  exclusive  jurisdiction  was  not  vested  in  the  superior  courts, 
and  in  criminal  cases  below  the  grade  of  felony.  The  territorial 
limit  was  the  city  of  Atlanta.  Criminal  cases  were  tried  by  a  jury 
of  five,  civil  cases  by  a  jury  of  twelve.  There  was  no  grand  jury. 
See  Acts  1871-2,  p.  57.  By  acts  passed  in  1875  and  1876  the 
territorial  jurisdiction  both  in  civil  and  criminal  matters  was  en- 
larged so  as  to  embrace  the  whole  of  Fulton  county.  Acts  1875, 
p.  40 ;  Acts  1876,  p.  96.  The  act  was  amended,  and  the  juris- 
diction, powers,  procedure,  etc.,  changed  in  various  ways  between 
the  date  the  court  was  established  and  the  date  the  present  con- 
stitution was  adopted.  See  Acts  1873,  p.  119 ;  Acts  1874,  p.  135; 
Acts  1875,  p.  40;  Acts  1876,  p.  96;  Acts  1877,  p.  46.  When 
the  constitution  of  1877  was  adopted  the  territorial  jurisdiction 
of  the  city  court  of  Savannah  had  been  extended  in  criminal  cases 
so  as  to  embrace  the  entire  county  of  Chatham.  The  general 
character  of  the  two  courts  named  in  the  constitution  as  city 
courts  can  be  gathered  from  the  for^;oing  statement.  The  points 
of  similarity  between  the  two  courts  were  few ;  the  points  of  dis- 
similarity were  many.  They  were  both  like  each  other  in  that  they 
were  each  xmlLke  the  city  court  of  Augusta.  These  three  were  like 
each  other  in  that  each  of  them  was  unlike  the  city  court  of  Da- 
rien.  All  four  of  these  courts  were  like  each  other  in  one  essen- 
tial particular,  and  that  is,  their  origin.  The  city  court  of  Darien, 
which  had  dvil  jurisdiction  a  little  higher  than  the  justice's  court 
and  considerably  lower  than  the  present  county  courts,  and  had  no 
criminal  jurisdiction,  and  was  presided  over  by  the  may  or,  owed  its 
existence  to  a  similar  state  of  facts  which  brought  the  city  court 
of  Atlanta  into  being,  with  its  jurisdiction  over  practically  every 
matter  where  the  constitution  does  not  vest  exclusive  jurisdiction 
in  other  courts,  and  a  presiding  jud<^e  whose  qualifications  are  prac- 
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tically  the  same  as  those  prescribed  for  judges  of  the  superior 
courts.  In  each  instance  there  was  a  local  condition  and  a  press- 
ing need  for  a  court  of  a  given  jurisdiction.  In  1816  a  court  au- 
thorized to  try  cases  involving  between  $30  andS50  met  the  wants 
of  the  city  of  Darien.  In  1876  it  required  in  Atlanta  ft  court  whose 
jurisdiction  was  exhaustive  of  all  matters  of  litigation  not  else- 
where vested  by  the  constitution.  How  unlike  in  jurisdiction, 
dignity,  powers,  etc.,  are  the  city  court  of  Darien  in  1816  and  the 
city  court  of  Atlanta  in  1877,  and  how  like  they  are  to  each  other 
in  the  circumstances  which  brought  each  into  existence !  The  city 
court  of  Darien  was  the  first  court  of  that  character  ever  created  in 
this  State,  and  the  city  court  of  Atlanta  was  the  last  creation  of 
that  character  prior  to  the  adoption  of  the  present  constitution. 

What  has  been  said  in  reference  to  the  four  courts  that  have  been 
named  will  apply  to  every  city  court  created  between  1816  and 
1877.  They  were  all  unlike  each  other  in  powers,  jurisdiction, 
etc.,  and  their  likeness  to  each  other  consisted  in  the  fact  that  each 
was  brought  into  existence  by  local  conditions  or  needs  peculiar  to 
the  place  where  the  court  was  established.  It  would  tax  beyond 
its  power  the  ingenuity  of  the  most  fertile  mind  of  the  l^al  profes- 
sion this  State  has  ever  had  among  its  members  to  frame  a  law  cre- 
ating a  court  which  should  be  in  all  respects  like  both  the  city 
courts  of  Atlanta  and  Savannah.  If  such  a  court  can  not  be  cre- 
ated, then  it  would  seem  to  follow  that  the  constitution  prescribes 
two  models  for  city  courts.  They  must  be  like  one  or  the  other  of 
these  two  courts.  Are  the  dty  courts  all  to  be  like  one  or  the 
other  of  these  models  ?  This  can  not  possibly  be.  A  court  exactly 
hke  the  city  court  of  Atlanta  might  not  suit  another  city,  and  one 
like  the  city  court  of  Savannah  in  all  respects  wUl  hardly  ever  be 
appropriate  to  any  other  place  in  this  State.  The  local  conditions 
in  both  Atlanta  and  Savannah  are,  in  many  important  particulars, 
as  different  from  other  cities  in  the  State  as  the  conditions  in  each 
of  those  cities  are  different  from  thoSe  in  the  other.  It  is  said,  how- 
ever, that  the  new  courts  need  not  be  exactly  the  same  but  they 
must  be  substantially  the  same  as  to  jurisdiction,  etc.,  as  one  or  the 
other  of  the  courts  named  in  the  constitution.  In  Western  Union 
Tel.  Co.  v.  Jackson,  98  Ga.  210,  Mr.  Justice  Atkinson  says  that  a 
court  does  not  fall  within  the  class  of  city  courts  from  which  a  writ 
of  error  will  lie  to  the  Supreme  Court,  imless  it  is  "  modeled  sub- 
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stantially  upou  the  same  plau  as  the  city  courts  of  Atlanta  and  Sa- 
vannah." Similar  language  is  used  by  the  same  Justice  in  Stewart 
V.  State,  98  Ga.  205.  In  the  case  of  Wight  v.  Wolff,  112  Ga. 
174,  the  writer  says,  in  substance,  that  a  city  court  does  not  fall 
within  the  terms  of  the  constitution  unless  it  has  substantially  the 
jurisdiction  cmd  powers  of  either  one  or  the  other  of  the  dty  courts 
named  in  the  constitution.  Similar  language  was  used  by  Mr. 
Chief  Justice  Simmons  both  in  the  headnote  and  the  opinion  in 
Ivey  V.  State,  112  Ga.  175.  In  no  one  of  the  cases  cited  was  nec- 
essarily involved  the  question  as  to  whether  a  city  court  must  be 
like  the  courts  named  in  the  constitution,  in  jurisdiction,  powers, 
etc.,  the  sole  controlling  question  in  each  being  whether  the  court 
in  question  had  been  located  in  a  dty.  The  courts  in  each  instance 
may  have  been  substantially  like  the  courts  named  in  the  consti- 
tution, but  it  does  not  follow  from  what  ia  said  in  those  cases  that 
all  dty  courts  must  necessarily  be  substantially  like  the  courts 
named  in  the  constitution,  dther  in  jurisdiction,  procedure,  or 
otherwise.  Similar  expressions  will  no  doubt  be  found  in  other 
opinions  of  the  same  Justices,  and  probably  in  the  opinions  of  other 
Justices,  but  on  the  question  now  before  us  no  Justice  has  ever 
heretofore  spoken  dther  authoritatively  or  advisedly. 

The  expression  ^like  courts"  ia  the  constitution  does  not  neces- 
sarily mean  courts  substantially  similar  to  either  of  the  dty  courts 
named,  in  practice,  procedure,  organization,  officers,  or  jurisdiction. 
If  the  peculiar  needs  of  a  given  locality  required  a  court  other  than 
the  superior  court  to  dispose  of  cases  which  do  not  fall  within  the 
exdusive  jurisdiction  of  the  superior  court,  and  a  court  were  created 
to  meet  the  existing  conditions,  with  either  the  whole  or  only  a 
part  of  the  jurisdiction  that  could  be  constitutionally  conferred,  and 
the  territory  over  which  this  court  was  to  have  jurisdiction  were 
defined  so  as  to  meet  the  emergency  presented  by  the  afifairs  of  this 
locality,  such  a  court  would  be  a  like  court  to  both  the  dty  courts 
of  Savannah  and  Atlanta,  notwithstanding  its  jurisdiction,  powers, 
etc.,  were  so  radically  different  from  both  that  it  bore  no  substan- 
tial resemblance  in  the  particulars  named  to  either.  It  would 
be  a  "like"  court  to  both  of  the  courts  named,  because  a  "like*' 
condition,  a  "like"  need,  a  "like"  emergency,  a  "like"  want,  and 
"like"  circumstances  had  all  been  instrumental  in  bringing  each  of 
the  three  into  existence.    If  all  dty  courts  must  be  substantially 
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like  the  courts  named  in  the  constitution,  then  there  must  be  imi- 
formity  to  a  certain  extent  in  reference  to  the  practice,  procedure, 
and  jurisdiction  of  these  courts.  The  constitution  not  only  does 
not  require  that  there  shall  be  any  uniformity  in  reference  to  the 
powers  and  jurisdiction  of  these  courts,  but  on  the  contrary  they 
are  expressly  excepted  from  the  mandatory  provision  of  the  consti- 
tution requiring  the  General  Assembly  to  provide  for  uniformity  in 
jurisdiction,  powers,  proceedings,  and  practice  of  all  courts  of  the 
same  class.  See  Civil  Code,  §  5859.  The  constitution  does  not 
require  uniformity  in  reference  to  city  courts.  It  does  not  contem- 
plate such  uniformity.  Its  framers  must  have  known  from  the  expe- 
rience of  the  past  that  the  usefulness  of  such  courts,  yea,  even  their 
existence,  would  be  hazarded,  if  not  entirely  destroyed,  if  uniformity 
was  required.  They  occupy  a  peculiar  place  in  our  judicial  sys- 
tem,— a  place  that  could  be  filled  only  by  a  court  fitted  and  adapted 
to  local  conditions,  and  one  that  could  never  be  satisfactorily  filled 
by  a  court  created  under  a  general  law  operating  uniformly  through- 
out the  State.  Their  usefuhiess  depends  upon  their  lack  of  imi- 
formity.  Being  unlike  each  other  in  jurisdiction,  procedure,  etc., 
their  likeness  to  each  other  b^ins  and  ends  with  the  circumstance 
that  brings  them  into  existence,  and  no  further  likeness  is  required, 
expected,  or  contemplated  by  the  constitution.  The  judicial  system 
provided  in  the  constitution,  with  its  one  Supreme  Court,  and  supe- 
rior courts  imiform  in  procedure,  etc.,  with  exclusive  jurisdiction 
in  given  matters,  and  courts  of  ordinary  uniform  in  practice,  etc., 
with  exclusive  jurisdiction  in  given  matters,  and  its  justices'  courts, 
imiform  in  both  jurisdiction  and  procedure,  was  known  to  be  a  sys- 
tem which  would  be  completely  adequate  for  the  needs  of  many 
localities,  but  it  was  also  known  that  in  many  other  localities  other 
courts  would  be  needed. 

In  many  of  the  localities  just  referred  to  the  conditions  calling  for 
additional  courts  were  practically  the  same,  and  the  needs  of  sudi 
could  be  met  by  a  general  law  providing  for  the  establishment  of 
local  courts  of  a  given  dass,  of  uniform  jurisdiction,  procedure,  etc. 
Such  is  the  general  county-court  law.  In  some  localities,  how- 
ever, it  was  foreseen  that  no  uniform  system  of  courts  could  be 
devised  which  would  supply  the  wants  of  each  of  such  localities. 
•  Such  had  been  the  experience  of  the  past ;  such  was  the  result  of 
observation  in  the  then  present ;  and  such  would  undoubtedly  be 
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the  case  in  the  future.  What  was  to  be  the  exact  condition  of  af- 
fairs in  these  localities  could  not  be  foreseen,  and  their  needs  and 
wants  were  to  be  met  by  appropriate  legislation  whenever,  in  the 
judgment  and  discretion  of  the  General  Assembly,  a  condition  of 
affairs  had  arisen  when  the  mass  of  business,  outside  of  that  over 
which  exclusive  jurisdiction  had  been  lodged  in  given  courts,  de- 
manded in  any  locality  a  court  different  from  other  courts  in  juris- 
diction, procedure,  etc.,  but  peculiarly  and  appropriately  adapted 
to  the  wants  and  needs  of  the  community  in  which  it  is  establishetl. 
The  city  court  was  the  court  contemplated  by  the  constitution  as 
the  one  to  fill  such  place  in  the  judicial  system  of  the  State.  The 
constitutional  requisites  of  a  city  court  are,  that  it  shall  be  estab- 
lished in  a  city  (Qvil  Code,  §  5836;  S.,  F.&  W,  R  Co.  \.  Jordan, 
113  6a.  687,  and  cases  cited);  its  jurisdiction,  powers,  proceed- 
ings, and  practice  need  not  be  uniform,  but  the  General  Assembly 
shall  determine  all  such  matters  in  each  case  (Civil  Code,  §  5859); 
it  must  have  a  juiy  of  twelve  to  try  all  cases  (Civil  Code,  §  5876; 
Monford  v.  State,  114  Oa.  528).  Further  than  this  the  consti- 
tution does  not  set  forth  the  requisites  for  a  city  court  All  other 
matters  in  reference  to  the  city  court  are  left  in  each  instance  to  be 
determined  by  the  good  sense  and  sound  judgment  of  the  Greneral 
Assembly.  If  the  court  established  has  the  requisites  prescribed 
by  the  constitution,  and  it  is  plainly  manifest  there  was  a  legisla- 
tive intent  to  create  a  city  court  within  the  meaning  of  the  consti- 
tution, then  such  court  is  a  city  court,  and  by  the  terms  of  the  con- 
stitution has  the  power  to  grant  a  new  trial  and  a  writ  of  error  to 
the  Supreme  Court,  whether  there  is  anything  relating  to  these 
matters  in  the  act  creating  the  court  or  not.  The  power  to  grant 
new  trials,  and  the  right  to  have  its  judgment  reviewed  on  direct 
writ  of  error  by  the  Supreme  Court,  are  constitutional  incidents  of 
a  constitutional  city  court,  and  the  General  Assembly  can  not  de- 
prive such  a  court  of  the  same  either  by  an  enactment  expressly 
taking  away  or  by  a  failure  to  expressly  name  them  in  the  act 
creating  the  court  W.  &  A.  R.  Co.  v.  VoiU,  98  Oa.  446.  The 
fact  that  an  act  creating  a  court  confers  upon  it  the  power  to  grant 
new  trials  or  provides  that  its  judgments  may  be  reviewed  by  the 
Supreme  Court  on  writ  of  error  are  circumstances  to  be  looked  to 
in  determining  whether  there  was  a  legislative  intent  to  create  a 
constitutional  city  court.     Ivey  v.  State,  112  Ga.  175,  179. 
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Are  the  views  ju8t  presented  in  accord  with  the  rulings  of  this 
court  ?  In  the  Ivey  case,  supra,  Mr.  Chief  Justice  Simmons  says : 
*' Under  the  constitution  of  this  State,  writs  of  error  lie  to  this  court 
from  the  superior  courts  of  the  State  and  from  'the  city  courts  of 
Atlanta  and  Savannah  and  such  other  like  courts  as  may  be  .  . 
established  in  other  cities.'  We  have  examined  the  act  creating  the 
city  court  of  Macon,  and  the  act  creating  the  city  court  of  Atlanta 
which  was  in  force  at  the  time  of  the  adoption  of  the  present  con- 
stitution. Without  the  use  of  parallel  columns  and  without  going 
into  details,  we  will  simply  state  that  we  think  the  acts  are  sub- 
stantially alike.  There  is,  of  course,  some  diflference  in  detail,  but 
the  courts  established  are,  in  constitution,  practice,  and  procedure, 
substantially  the  same.  We  think  that  the  constitution  by  the  ex- 
pression *  like  courts,'  does  not  mean  courts  identical  in  all  respects. 
It  is  suificient  if  the  court  established  be  substantially  like  the 
courts  of  Savannah  and  Atlanta  or  either  of  them."  The  motion 
to  dismiss  the  writ  of  error  in  that  case  was  upon  two  groimds: 
fii-st,  that  the  city  court  of  Macon  was  not  a  like  court  to  dther  of 
the  courts  named  in  the  constitution ;  second,  that  it  was  not  by 
the  act  located  in  the  dty  of  Macon.  It  was  held  that  it  was  a 
court  substantially  like  the  city  court  of  Atlanta  in  jurisdiction, 
etc.  There  was  nothing  in  the  case  which  required  a  ruling  that  a 
court  not  substantially  like  the  city  court  of  Atlanta  or  the  dty 
court  of  Savannah  was  not  a  like  court.  The  conditions  which 
brought  the  city  court  of  Macon  into  existence  were  no  doubt  sub- 
stantially like  the  conditions  which  brought  about  the  creation  of 
the  courts  named  in  the  constitution.  In  Collier  v.  Means,  113 
Ga.  681,  it  was  held:  "  A  city  court,  established  in  a  *  city  '  which 
is  not  the  county-site  of  the  county  wherein  the  same  is  located 
and  whose  jurisdiction  extends  over  the  city  only  and  one  militia 
district  of  that  county,  is  not  a  court  *  like '  either  the  city  court  of 
Atlanta  or  the  city  court  of  Savannah  as  they  existed  at  the  time 
of  the  ratification  of  the  present*  constitution  of  this  State;  and, 
consequently,  a  writ  of  error  does  not  lie  from  a  court  so  estab- 
lished to  the  Supreme  Court."  There  are,  so  far  as  we  have  found, 
no  other  authoritative  or  apparently  authoritative  rulings  on  the 
subject  imder  consideration.  Under  the  ruling  in  Collier  v.  Means, 
a  dty  court  can  not  be  established  in  a  city  which  is  not  a  county- 
site.     This  ruling  was  by  a  full  bench  of  six  Justices,  and  must 
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therefore  stend  until  reversed  by  a  full  bench.  Prior  to  1877,  no 
city  court  of  any  grade  or  class  had  ever  been  established  at  any 
other  place  than  a  county-site,  and  it  is  not  to  be  presumed  that 
the  framers  of  the  constitution  intended  such  courts  should  in  future 
be  established  in  other  places.  It  might  be  said  that  there  may  be 
one  or  more  places  in  a  county  of  more  importance  than  the  county- 
site  in  population,  business,  wealth,  etc.,  that  the  county-site  may 
be  an  unincorporated  village,  and  that  there  may  be  a  real  city  in 
the  county.  In  such  a  case  the  only  remedy  is  to  remove  the 
county-site.  Such  removal  was  often  had  before  1877,  and  can  be  . 
now  had,  though  a  removal  is  now  attended  with  more  difficulty 
than  formerly.  In  any  event,  the  ruling  has  been  made,  and  some 
of  us  are  still  satisfied  with  its  correctness,  and  those  of  us  who 
now  have  some  doubt  as  to  its  soundness  do  not  desire  to  do  more 
than  to  express  the  fact  that  such  doubt  exists. 

Under  the  views  above  presented,  so  much  is  left  to  the  discre- 
tion of  the  General  Assembly  that  it  would  not  be  profitable,  even 
were  it  possible,  to  lay  down  any  inflexible  rule  by  which  it  would 
be  determined  whether  a  given  court  was  a  dty  court  within  the 
meaning  of  that  term  as  used  in  the  constitution^  and  we  will  not 
undertake  to  frame  such  a  rule.  The  General  Assembly  has  from 
time  to  time  created  courts  and  styled  them  city  courts,  and  we 
can  determine  in  each  instance  whether  the  General  Assembly 
has  kept  within  constitutional  limits.  In  October,  1891  (Acts 
1890-91,  vol.  1,  p.  96,  avU  Ck)de,  §  4270  et  seq.),  the  General  As- 
sembly  passed  a  general  law  providing  for  the  establishment  of  city 
courts  in  counties  of  a  given  population,  upon  the  recommendation 
of  the  grand  jury.  The  courts  established  under  this  law  were  held 
not  to  be  constitutional  city  courts,  for  the  simple  reason  that  they 
were  not  established  in  cities.  Western  Union  Tel,  Co,  v.  Jackson, 
supra.  The  very  fact  that  the  act  creating  these  courts  provided 
for  uniformity  in  jurisdiction,  eta,  would  seem  also  to  take  the 
courts  out  of  the  class  of  courts  referred  to  in  the  constitution  as  city 
courts.  From  the  very  nature  of  such  courts  as  they  are  recog- 
nized by  the  constitution,  there  would  seem  to  be  grave  doubt  as 
to  whether  a  general  law  could  be  constitutionally  enacted  provid- 
ing for  the  establishment  of  these  courts.  The  (Jeneral  Assembly 
since  1877  has  created  by  special  enactment  many  courts  which 
it  styled  city  courts,  b^inning  with  the  city  court  located  at 
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Athens,  created  in  1879  (Acts  1879,  p.  291),  and  ending  with  the 
city  court  of  Buford,  created  on  December  17, 1901  (Acts  1901,  p. 
96).  There  are  now  more  than  forty  of  such  courts.  Without 
reference  to  where  the  line  is  to  be  drawn  when  the  power  to  create 
city  courts  no  longer  resides  in  the  General  Assembly,  in  the  light 
of  the  provisions  of  the  constitution  relating  to  such  courts,  in  view 
of  the  past  history  of  the  city  courts  of  Augusta,  Atlanta,  and  Sa- 
vannah, and  keeping  in  mind  the  rulings  of  this  court  in  reference 
to  such  courts,  we  feel  at  this  time  perfectly  safe  in  holding  that  a 
court  created  by  a  special  act  of  the  General  Assembly,  which  is 
located  by  the  terms  of  the  act  at  a  county-site  which  has  been 
expressly  declared  to  be  a  dty  by  an  act  incorporating  the  same, 
which  has  jurisdiction  to  try  criminal  cases  below  the  grade  of 
felony,  and  civil  jurisdiction  over  a  portion  or  all  of  those  classes  of 
cases  jurisdiction  over  which  is  not  by  the  constitution  exclusively 
vested  in  some  other  court,  with  territorial  jurisdiction  in  both  civil 
and  criminal  cases,  either  throughout  the  limits  of  the  county  or 
confined  to  the  limits  of  the  city,  or  jurisdiction  of  one  class  limited 
to  the  city  and  the  other  coextensive  with  the  limits  of  the  county, 
with  a  jury  of  twelve  to  try  all  cases,  both  civil  and  criminal,  if  a 
trial  by  jury  is  demanded,  is  a  city  court,  within  the  meaning  of 
that  term  as  used  in  the  constitution ;  and  it  is  immaterial  what  may 
be  the  other  details  of  practice,  procedure,  etc.,  contained  in  the 
act  creating  the  court.  K  an  act  creating  a  court  at  any  other 
place  than  Atlanta  and  Savannah  provides  that  a  jury  of  less  than 
twelve  shall  try  any  case,  the  court  is  not  a  constitutional  city  court. 
Monford  v.  State,  ante,  528.  If  an  act  creates  a  court  at  any 
other  place  than  a  county-site,  or  at  a  county-site  which  has  not  been 
expressly  incorporated  as  a  city,  the  court  thus  created  is  not  a  con- 
stitutional city  court  Collier  v.  Means,  supra ;  5.,  F,  &  W,  By. 
Co.  V.  Jordan,  supra.  K  an  act  creates  a  court  which  provides  for 
a  jury  of  twelve  in  all  cases,  or  for  such  a  jury  upon  demand  in 
every  case,  and  the  court  is  located  in  a  city  whiph  is  the  county- 
site,  and  has  jurisdiction,  territorial  and  otherwise,  of  the  character 
above  indicated,  such  a  court  is  undoubtedly  a  constitution^  city 
court.  Whether  a  court  having  jurisdiction,  territorial  or  other- 
wise, any  less  than  as  above  indicated  is  a  constitutional  city  court 
we  will  not  now  undertake  to  determine.  The  General  Assembly 
may  never  create  such  a  court.     When  it  does,  the  question  of  its 
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power  to  do  so  can  be  raised  and  passed  on.  "Sufl&cient  unto 
the  day  is  the  evil  thereof."  The  General  Assembly  has,  however, 
created  courts  of  the  character  above  mentioned,  and  litigants  in 
such  courts  are  here  asking  that  judgments  against  them  be  re- 
viewed by  this  court  on  writ  of  error.  We  are  face  to  face  with 
the  question  as  to  the  status  of  these  courts,  and  this  question  must 
be  decided.  By  applying  the  standard  above  suggested  to  the  city 
courts  established  in  other  places  than  Atlanta  and  Savannah,  iu 
which  writs  of  error  are  here  pending  in  the  cases  stated  at  the 
b^inning  of  this  opinion,  we  find  that  all  such  courts  measure  up 
to  the  standard ;  and  jurisdiction  is  therefore  taken  by  this  court 
in  each  of  such  cases. 

2.  The  next  matter  that  will  be  considered  involves,  first,  the 
question  whether  the  General  Assembly  has  power,  under  the  con- 
stitution, to  make  any  substantial  change  in  the  jurisdiction  or 
procedure  of  the  city  courts  of  Atlanta  and  Savannah ;  and  second, 
if  such  change  can  be  made,  whether  it  has  the  effect  of  depriving 
the  Supreme  Court  of  jurisdiction  to  review  on  writ  of  error  the 
judgments  of  such  courts.  The  constitution,  after  conferring  upon 
this  court  jurisdiction  to  correct  the  errors  of  the  superior  courts, 
the  city  courts  of  Atlanta  and  Savannah,  and  such  other  like  courts, 
etc.,  declares  that  the  Supreme  Court  shall  sit  at  the  seat  of  gov- 
ernment at  such  times  as  shall  be  fixed  by  law  '*  for  the  trial  and 
determination  of  writs  of  error  from  said  superior  and  dty  courta" 
Jurisdiction  to  entertain  writs  of  error  from  the  two  city  courts 
named  is  conferred  by  the  constitution.  The  Greneral  Assembly 
can  not  take  it  away  by  express  enactment.  Can  it  accomplish  the 
same  purpose  by  amending  the  law  in  reference  to  these  courts  ? 
As  has  been  seen,  the  city  courts  had  their  origin  in  the  needs  of 
particular  localities,  growing  out  of  the  fact  that  conditions  were 
different  from  what  they  were  in  other  places — conditions  gen- 
erally brought  about  by  growth,  increase  in  population,  wealth  and 
business.  It  was  not  to  be  presumed  that  Savannah  and  Atlanta 
would  be  stationary,  so  far  as  population  and  business  were  con- 
cerned, and  it  would  not  be  presumed  that  a  court  fitted  to  the  neces- 
sities of  1877  would  meet  the  wants  of  1900.  Gties  increase  in 
population,  wealth,  and  importance.  Cities  diminish  in  population, 
wealth,  and  importance.  Courts  intended  to  meet  the  conditions  ex- 
isting in  cities  must  be  adapted  from  time  to  time  to  the  changing 
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conditions.  The  act  creating  the  city  court  of  Augusta  was 
amended  in  substantial  particulars  between  1865  and  1876,  and 
the  court  was  entirely  abolished  in  the  latter  year.  The  act  cre- 
ating the  dty  court  of  Savannah  was  amended  in  many  substan- 
tial particulars  between  1865  and  1877.  Th«  same  is  true  of  the 
act  creating  the  city  court  of  Atlanta  between  1871  and  1877. 
These  three  courts  were  all  courts  of  legislative  creation.  The  con- 
stitutions of  1865,  1868,  and  1877  authorized  but  did  not  demand 
their  existence.  There  was  nothing  in  any  of  these  instruments  re- 
quiring their  establishment,  nor  anything  preventing  the  General 
Assembly  from  destroying  them  whenever  in  its  judgment  it  was 
best  to  do  so.  If  they  existed,  the  constitution  of  its  own  force  con- 
ferred upon  them  certain  powers,  but  whether  they  should  be  al- 
lowed to  exist  at  all,  in  what  form,  and  with  what  powers,  was  a 
question  for  determination  by  legislative  discretion.  Once  in  ex- 
istence, they  were  completely  under  control  of  the  General  Assem- 
bly, except  where  the  constitution  declared  the  contrary.  This 
court  has,  by  the  very  terms  of  the  constitution,  jurisdiction  to  re- 
view cases  from  the  city  court  of  Atlanta  and  from  the  city  court 
of  Savannah  on  writ  of  error,  and  so  long  as  these  courts  exist,  no 
matter  what  changes  may  be  made  in  their  jurisdiction,  powers, 
etc.,  by  the  General  Assembly,  the  right  to  have  the  judgments  of 
these  two  courts  reviewed  on  writ  of  error  is  a  right  given  to  the 
litigants  in  such  courts  by  the  constitution  of  the  State,  which  the 
General  Assembly  can  not  deprive  them  of,  and  which  this  court 
has  no  disposition  either  to  impair  or  deny.  Whether  the  General 
Assembly  can  repeal  the  acts  creating  the  dty  courts  of  Atlanta  and 
Savannah,  and  thereafter  establish  other  city  courts  in  these  cities, 
we  will  not  undertake  to  decide.  The  question  is  not  now  vital. 
3.  Does  the  act  imder  which  the  present  criminal  court  of  At- 
lanta was  established  create  a  new  and  independent  court,  or  is 
that  coiirt  simply  a  part  of  the  city  court  of  Atlanta  ?  The  title  of 
that  act  is  as  follows :  "  An  act  to  establish  the  criminal  court  of 
Atlanta,  and  in  pursuance  thereof  to  amend  an  act  establishing  city 
court  of  Atlanta,  passed  December  15,  1871,  and  acts  amendatory 
thereof,  and  for  other  purposes."  In  the  first  section  of  the  act  we 
find  this  language :  "  That,  immediately  upon  the  passage  of  this 
act,  there  be  established  in  the  county  of  Fulton  a  court  to  be  known 
as  the  criminal  court  of  Atlanta."     Throughout  the  entire  act  the 
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court  established  thereby  is  referred  to  as  the  criminal  court  of 
Atlanta  or  "  said  court."  No  reference  is  made  to  the  city  court  ex- 
cept in  those  sections  in  which  the  criminal  jurisdiction  of  the  lat- 
ter court  is  withdrawn,  and  the  judge  of  the  criminal  court  is  au- 
thorized to  preside  in  the  city  court,  and  the  judge  of  the  dty  court 
ia  authorized  to  preside  in  the  criminal  court,  and  the  solicitor  of 
the  dty  court  is  allowed  to  continue  in  oflBce  as  the  solidtorof  the 
criminal  court.  After  a  careful  examination  of  the  act,  we  can 
reach  no  other  conclusion  than  that  it  was  the  intention  of  the 
General  Assembly  to  create  a  new  and  independent  court,  and  not 
merely  to  provide  for  a  branch  of  the  then  existing  dty  court  of  At- 
lanta. The  fact  that  the  act  provides  for  a  writ  of  error  to  the  Su- 
preme Court  might  indicate  a  legislative  intention  to  create  a  dty 
court.  On  the  other  hand,  the  fact  that  the  act  provides  for  a  jury 
of  five  and  does  not  in  any  way  authorize  a  jury  of  twelve,  even 
upon  demand,  would  indicate  a  l^islative  intention  not  to  create  a 
dty  court.  Other  than  the  provision  in  reference  to  a  writ  of  error, 
there  is  nothing  to  indicate  an  intention  to  create  a  dty  court,  either 
in  the  name  of  the  court  or  otherwise.  Construing  the  act  as  a 
whole,  we  do  not  think  that  there  was  a  l^islative  intention  to 
make  the  court  created  part  and  parcel  of  the  existing  city  court  of 
Atlanta,  but  the  legislative  intention  was  dther  to  create  a  new  and 
independent  city  court,  or,  at  least,  a  new  and  independent  statutory 
court  for  the  trial  of  misdemeanors. 

4.  Having  reached  the  conclusion  that  the  act  under  which  the 
criminal  court  of  Atlanta  was  established  created  a  new  and  inde- 
pendent court,  the  question  arises  whether  the  court  created  by  the 
act  under  which  the  criminal  court  was  established  is  a  "like**  court 
to  the  city  court  either  of  Atlanta  or  Savannah,  and  if  so,  whether 
the  General  Assembly  has  authority  imder  the  constitution  to  estab- 
lish such  a  court  in  the  city  of  Atlanta.  In  other  words,  can  there 
be  two  city  courts  in  the  dty  of  Atlanta?  The  city  court  of  At- 
lanta and  the  dty  court  of  Savannah  are  expressly  named  in  the 
constitution.  The  courts  so  named  are,  of  course,  the  courts  that 
wei-e  in  existence  in  those  cities  when  the  constitution  was  adopted. 
The  constitution  recognized  these  courts  as  existing  courts,  and  gave 
this  court  jurisdiction  to  review  judgments  rendered  by  them. 
There  is  nothing  in  the  constitution  expressly  authorizing  the  Gen- 
eral Assembly  to  create  other  courts  of  like  character  to  the  dty  ^ 
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courts  of  Atlanta  and  Savannah  in  either  of  these  two  cities.  The 
constitution  expressly  limits  the  authority  of  the  legislature  in  the 
matter  of  the  creation  of  such  courts  to  the  establishment  of  the 
same  in  "other  cities,"  that  is,  cities  other  than  Atlanta  and  Savan- 
nah. There  is  nothing  in  the  constitution  from  which  a  power  in 
the  General  Assembly  to  create  additional  courts  of  this  character 
in  Atlanta  and  Savannah  can  be  Intimately  implied.  On  the 
other  hand,  the  language  of  the  constitution  would  require  a  con- 
struction that  it  was  the  intention  of  the  framersof  that  instrument 
that  there  should  not  be  at  one  time  more  than  one  city  court  either 
in  Atlanta  or  Savannah.  The  provisions  of  the  constitution  in  ref- 
erence to  the  city  court  of  Atlanta  and  the  city  court  of  Savannah, 
it  seems  to  us,  can  not  lead  to  any  other  conclusion  than  that  above 
stated.  It  is  said,  however,  that  such  a  construction  would  lead 
to  the  conclusion  that  the  General  Assembly  might  establish  two 
or  more  city  courts  in  a  mere  hamlet  which  the  General  Assembly 
had  seen  proper  to  incorporate  into  a  dty,  and  that  the  more  im- 
portant cities  of  Atlanta  and  Savannah  would  be  limited,  notwith- 
standing their  urgent  needs  for  other  courts,  to  one  city  court. 
What  is  or  is  not  a  city  is  a  question,  as  has  been  ruled,  to  be  de- 
termined solely  by  the  General  Assembly.  What  are  the  needs 
of  the  different  localities  of  the  State,  as  to  the  establishment  of 
courts,  for  the  trial  of  cases  not  within  the  exclusive  jurisdiction  of 
other  courts,  is  also  to  be  determined  by  the  General  Assembly.  If 
the  words  of  the  constitution  do  authorize  the  General  Assembly 
to  establish  numerous  city  courts,  the  decisions  of  all  being  review- 
able by  the  Supreme  Court  on  writ  of  error,  in  the  different  hamlets 
or  villages  of  this  State  which  have  been,  in  the  exercise  of  the  judg- 
ment and  discretion  of  the  General  Assembly,  declared  to  be  cities, 
and  it  has  no  power  to  establish  more  than  one  city  court  in  either 
of  the  more  important  cities  of  Atlanta  or  Savannah,  then  the  con- 
stitution of  course  must  be  obeyed,  and  the  action  of  the  General 
Assembly  thereunder  must  be  upheld,  notwithstanding  the  appar- 
ent or  real  incongruity  in  reference  to  the  matter  of  courts  thus 
brought  about  by  the  General  Assembly  in  the  exercise  of  its  con- 
stitutional powers.  But  does  the  constitution  authorize  the  estab- 
lishment of  two  or  more  city  courts  in  any  city  of  this  State  ?  At 
no  time  prior  to  the  adoption  of  the  constitution  of  1865  was  there 
in  existence  at  the  same  time  in  the  same  city  two  or  more  dty 
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courts.  From  1865  until  1877  there  was  never  more  than  one  city- 
court  existing  at  the  same  time  in  a  given  city.  There  never  was 
in  Augusta  or  Savannah  or  Atlanta,  prior  to  1877,  more  than  one 
city  court.  The  constitution  fnust  be  interpreted  in  the  light  of 
this  fact.  It  recognized  the  right  of  the  General  Assembly  to 
create  a  city  court  in  any  city  in  this  State.  It  did  not  in  terms 
authorize  the  creation  of  more  than  one  city  court  in  a  city,  and, 
construing  the  words  of  the  constitution  in  the  light  of  antecedent 
history,  it  must  be  held  that  the  existence  of  two  or  more  city 
courts  at  one  time  within  any  city  was  not  within  the  contempla- 
tion of  the  framers  of  the  constitution. 

If  it  be  conceded  that  we  are  correct  in  the  conclusion  that  the 
constitution  would  not  authorize  the  creation  of  more  than  one  city 
court  in  either  Atlanta  or  Savannah,  it  strengthens  the  conclusion 
reached,  that  the  authority  does  not  exist  to  create  more  than  one 
dty  court  in  other  cities  of  this  State.  Certainly  it  was  not  the 
intention  of  the  framers  of  the  constitution  to  place  the  cities  of 
Atlanta  and  Savannah,  which  were  expressly  named  by  that  in- 
strument, in  reference  to  the  matter  of  the  existence  of  city  courts, 
in  a  worse  position  than  other  cities  of  like  importance,  or  other 
cities  of  far  less  importance  than  those  named.  The  fact  that  the 
authority  to  create  two  city  courts  in  the  cities  of  Atlanta  and  Sa- 
vannah can  not  be  found  to  exist  in  the  constitution  would  be  a 
sufficient  reason  for  resolving  any  doubt  that  might  exist  as  to  the 
right  of  the  General  Assembly  to  create  two  or  more  of  these  courts 
in  less  important  cities  against  the  existence  of  such  authority.  It 
was  said  in  the  argument  that  the  constitution  refers  to  ^'the  city 
courts  of  Atlanta  and  Savannah,"  cmd  not  the  city  court  of  At- 
lanta and  the  city  court  of  Savannah,  and  from  this  it  is  argued 
that  the  constitution  authorized  the  establishment  of  more  than  one 
of  such  courts  in  either  of  those  places.  We  do  not  think  the  use 
of  the  plural  term  "  city  courts  "  authorizes  the  inference  drawn  by 
counsel  from  the  same.  The  plural  was  used  evidently  for  the  pur- 
pose of  preventing  a  repetition  of  the  term  "city  court"  in  the 
paragraph  from  which  the  above  quotation  is  made,  and  to  so  con- 
strue this  paragraph  as  to  make  it  mean  that  the  constitution  re- 
fers to  a  system  of  city  courts  in  Atlanta  and  Savannah  would,  to 
say  the  least  of  it,  be  a  slightly  strained  construction.  The  Gen- 
eral Assembly  having  no  authority  to  establish  two  city  courts  in 
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the  city  of  Atlanta,  the  act  of  1891,  creating  the  criminal  court  of 
Atlanta,  will  not  be  construed  as  one  creating  a  city  court.  The 
criminal  court  of  Atlanta  was  not  by  the  act  of  1891  established 
in  the  city  of  Atlanta,  but  in  the  "county  of  Fulton"  (Acts  1890- 
91,  vol.  2,  p.  935) ;  but  in  1898  the  act  of  1891  was  amended 
by  an  act  with  the  following  title:  "An  act  to  amend  the  act  of 
September  6,  1891,  and  the  acts  amendatory  thereof,  establishing 
the  criminal  court  of  Atlanta,  by  providing  for  the  election  of  the 
judge  and  solicitor  thereof  by  the  people  of  Fulton  coimty,  and  for 
other  purposes."  In  the  body  of  this  act  it  was  provided  "that 
the  criminal  court  of  Atlanta  be  established  in  the  city  of  Atlanta." 
Acts  1898,  pp.  297-8.  While  the  matter  of  the  location  of  the 
court  was  not  referred  to  expressly  in  the  title,  under  the  principle 
of  the  ruling  made  in  the  case  of  Mayor  v.  Hughes^  110  Oa.  795, 
that  clause  of  the  act  which  located  the  criminal  court  in  the  city 
of  Atlanta  was  sufl&dently  indicated  by  the  use  of  the  words  "  for 
other  purposes,"  the  title  to  the  act  clearly  showing  that  it  was  an 
act  to  amend  the  act  creating  that  court;  and  under  the  principle 
of  the  case  cited,  the  amendments  to  be  made  were  not  limited  to 
the  particular  purpose  expressed  in  the  title,  where  the  words  "and 
for  other  purposes"  are  used.  The  criminal  court  of  Atlanta  not 
being  a  city  court  within  the  meaning  of  that  term  as  used  in  the 
constitution,  the  General  Assembly  had  authority  to  prescribe  the 
number  of  persons  who  should  compose  juries  in  that  court  for  the 
trial  of  criminal  cases,  provided  the  jury  should  not  consist  of  less 
than  five  persons.  Hence  it  follows  that  that  provision  in  the  act 
declaring  that  the  jury  should  be  composed  of  five  persons  is  con- 
stitutional and  vaKd.  While  the  court  is  not  a  city  court,  it  is  a 
valid  statutory  court  with  jurisdiction  to  try  the  class  of  cases  re- 
ferred to  in  the  act  establishing  it,  and  in  the  manner  prescribed 
in  that  act,  before  juries  composed  of  the  number  of  persons  therein 
set  forth.  It  follows  from  the  foregoing  that  so  much  of  the  act 
creating  the  criminal  court  of  Atlanta  as  provides  for  a  writ  of  er- 
ror to  the  Supreme  Court  in  cases  tried  therein  is  unconstitutional 
and  void,  and  the  writ  of  error  in  the  case  under  consideration  from 
that  court  must  be  dismissed.  It  is  unnecessary  to  determine  at 
this  time  whether  an  act  creating  a  court  and  conferring  upon  it 
jurisdiction  only  in  criminal  cases  creates  a  "like"  court  either  to 
the  city  couit  of  Atlanta  or  the  city  court  of  Savannah,  within  the 
meaning  of  the  constitution. 
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5.  In  the  17th  and  18th  sections  of  the  act  creating  the  criminal 
court  of  Atlanta  it  is  provided  that  the  judge  of  the  city  court  of 
Atlanta  may  preside  in  the  criminal  court,  and  that  the  judge  of 
the  criminal  court  may  preside  in  the  city  court,  whenever  agreed 
upon  by  the  two  judges,  or  whenever  the  judge  of  the  city  court  is 
disqualified ;  and  that  whenever  in  the  opinion  of  the  judge  of  the 
city  court  it  is  necessary  for  the  prompt  dispatch  of  business  for  Uie 
court  to  sit  in  two  divisions,  both  judges  may  try  cases  in  the  city 
court  at  the  same  time,  and  to  this  end  the  judge  of  the  dty  court 
is  authorized  to  draw  jurors  for  the  two  divisions;  and  that  when 
the  court  is  sitting  in  two  divisions,  the  division  presided  over  by 
the  judge  of  the  criminal  court  shall  be  styled  the  dty  court  of  At- 
lanta, second  division,  and  the  division  presided  over  by  the  judge 
of  the  city  court  shall  be  styled  the  city  court  of  Atlanta.  Is  the 
title  to  the  act  of  1891  sufl&ciently  broad  to  comprehend  the  provi- 
sions of  the  two  sections  just  referred  to?  The  title  dearly  indi- 
cates that  it  was  the  intention  of  the  General  Assembly  to  establish 
the  criminal  court  of  Atlanta.  This  is  the  general  purpose  of  the 
act.  The  title  to  an  act  need  not  contain  a  synopsis  of  all  of  its 
provisions.  Any  legislation  which  is  germane  to  the  general  pur* 
pose  of  the  act  as  indicated  in  the  title  can  be  properly  embraced  in 
the  act,  and,  no  matter  what  may  be  its  details,  the  legislation  em- 
braced therein  will  not  render  the  act  subject  to  the  objection  that 
it  contains  matter  variant  from  the  title,  so  long  as  such  matter  is 
legitimatdy  within  the  general  scope  of  the  purpose  of  the  act  as 
indicated  in  the  title.  It  is  of  course  within  the  scope  of  an  act 
establishing  a  court  to  provide  that  there  shall  be  a  judge  of  that 
court,  and  to  dedare  how  such  judge  may  be  appointed,  and  what 
shall  be  his  jurisdiction,  powers,  etc.,  and  also  to  provide  who  may 
preside  in  the  place  of  such  judge  when  he  is  disqualified  or  is  ab- 
sent, or  for  any  other  reason  is  not  presiding.  No  one  will  ques- 
tion the  right  of  the  General  Assembly,  under  a  title  providing  for 
the  establishment  of  a  criminal  court,  to  provide  for  the  appoint- 
ment of  a  judge  of  such  court  and  to  determine  what  shall  be  his 
powers  in  reference  to  cases  pending  in  that  court,  and  also  to  pro- 
vide that  imder  certain  conditions  that  court  may  be  hdd  by  a 
judge  of  another  court  of  this  State,  when  there  is  nothing  in  the 
constitution  prohibiting  the  General  Assembly  from  imposing  upon 
such  other  judge  this  duty.     It  is  said,  however,  that  it  is  not  ger- 
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mane  to  ^n  act  creating  a  criminal  court  to  provide  that  the  judge 
of  that  court  may  preside  in  another  court  to  try  civil  cases  therein ; 
that  while  everything  neceswiry  to  the  eflSciency  of  the  criminal 
court  may  be  provided  for  in  the  act  establishing  the  same,  the 
vesting  in  the  judge  of  such  court  the  authority  to  try  civil  cases 
in  another  court  is  entirely  foreign  to  the  purpose  indicated  in  the 
title,  which  provides  only  for  the  establishment  of  a  criminal  courts 
For  the  present  we  will  deal  with  the  title  to  this  act  as  if  it  had 
uo  reference  whatever  to  the  city  court  of  Atlanta,  and  as  if  the 
title  was  in  these  words  simply  :  "  An  act  to  establish  the  criminal 
court  of  Atlanta,  and  for  other  purposes."  Under  such  a  title  the 
General  Assembly  can  create  the  office  of  judge  of  the  criminal 
court  of  Atlanta;  and  if  it  has  authority  to  create  this  office,  why 
has  it  not  in  the  same  act  authority  to  determine  what  shall  be  the 
scope  of  the  powers  of  the  officer  in  a  judicial  capacity  ?  The 
right  to  confer  upon  the  judge  of  the  criminal  court  of  Atlanta 
power  to  preside  in  the  city  court,  while  not  very  closely  related 
to  the  subject  of  establishing  a  criminal  court  in  Atlanta,  is  not 
entirely  foreign  thereto.  Is  it  so  foreign  that  this  court  should  de- 
clare so  mucli  of  the  act  as  confers  this  right  upon  the  judge  of  the 
criminal  court  unconstitutional  for  the  reason  that  to  that  extent 
the  act  is  variant  from  the  purpose  expressed  in  the  title  ? 

In  Churchill  v.  Walker,  68  Ga.  681,  686,  it  was  held  that  under 
an  act  entitled  *'an  act  creating  commissioners  for  the  county  of 
Mcintosh, to  define  their  powers,  duties,  etc.,  and  for  other  purposes," 
it  was  germane  to  the  general  purpose  indicated  in  the  title  to  em- 
brace in  the  act  a  provision  conferring  upon  these  commissioners  "  the 
exercise  of  the  corporate  authority  of  Darien."  In  Feed  v.  McCrary, 
94  Ga,  487,  it  was  held  that  under  an  act  entitled  an  act  "to  amend 
the  county  court  laws  as  regards  Taylor  county,  and  to  provide  for 
the  appointment  of  a  county  solicitor  for  said  county,  and  for  other 
purposes,"  it  was  competent  for  the  General  Assembly  to  provide  that 
the  judge  of  the  county  court  of  Taylor  county  shall  discharge  all 
the  duties  that  formerly  devolved  on  the  justices  of  the  inferior 
court  as  to  county  business.  In  Hope  v.  Mayor,  72  Ga,  246,  it 
was  held  that  under  an  act  the  title  to  which  was  to  incorporate  a 
named  railroad,  and  for  other  purposes  therewith  connected,  it 
was  competent  to  provide  that  any  corporate  town  or  city  of  this 
State,  interested  in  the  construction  of  such  road,  might  subscribe  to 
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the  capital  stock  of  the  company  by  an  election  to  be  held  for  that 
purpose,  and  that  the  subscription  of  a  named  city  to  the  stock  of 
another  named  road  was  legalized  and  confirmed  as  a  subscription 
to  the  stock  of  the  road  incorporated  by  the  act.  In  BUick  v.  Co- 
hen, 52  Oa,  621,  625,  it  was  held  that  imder  a  title  "to  authorize 
the  Mayor  and  Council  of  the  City  of  Rome  to  subscribe  not  exceed- 
ing 8100,000.00  to  stock  in  the  Memphis  Branch  Railroad  upon 
certain  conditions,  and  for  other  purposes,"  a  provision,  in  the  act 
authorizing  the  City  of  Rome  to  subscribe  to  the  stock  in  any  other 
railroad  which  might  be  projected  which  has  its  terminus  in  that 
city,  upon  certain  conditions,  was  not  invalid  for  the  reason  that  it 
related  to  matter  not  expressed  in  the  title.  See  also,  in  this  con- 
nection. Mayor  v.  HibgheSy  110  Oa,  795,  and  cases  dted;  Hart 
V.  State^  113  Oa.  940.  The  cases  above  cited  show  that  great 
latitude  has  been  left  to  the  General  Assembly  in  determining  what 
is  germane  to  the  general  purpose  indicated  in  a  title  to  an  act. 
More  than  one  of  the  cases  permit  this  latitude  to  such  an  ex- 
tent that  matters  contained  in  the  act  which  are  related  only  re- 
motely to  the  general  purpose  of  the  act  as  indicated  in  the  title 
are  held  to  be  germane  to  that  purpose  to  such  an  extent  as  not  to 
make  the  provision  in  question  subject  to  the  objection  that  it  was 
so  variant  from  what  is  expressed  in  the  title  that  the  Greneral  As- 
sembly had  no  right  to  include  the.  same  in  the  act.  While  none 
of  the  cases  deal  with  the  exact  question  involved  in  the  present 
case,  the  principle  at  the  foundation  of  all  the  rulings  seems  to  be 
that  the  duty  devolves,  upon  the  General  Assembly  primarily  to  de- 
termine what  is  embraced  within  the  scope  of  the  title  to  an  act, 
and  that  the  courts  will  not  disturb  the  judgment  of  the  General 
Assembly  on  this  subject,  unless  it  appears  beyond  all  reasonable 
ioubt  that  the  matter  embraced  in  the  act  which  is  attacked  as  be- 
ing improperly  embodied  therein  is  entirely  foreign  to  the  general 
purpose  and  scope  of  the  legislation  indicated  by  the  language  of  the 
title.  In  other  words,  if  after  a  careful  investigation  of  the  subject 
by  the  courts  the  judicial  mind  is  left  in  a  state  of  uncertainty  and 
unrest  as  to  whether  the  matter  of  legislation  under  investigation 
is  germane  to  the  general  scope  of  the  act  as  indicated  by  the  title, 
this  condition  of  the  judicial  mind  is  not  only  sufficient  to  author- 
ize but  to  imperatively  demand  that  the  act  should  be  permitted 
to  stand  as  enacted  by  the  General  Assembly. 
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Chief  Justice  Marshall  said  that,  before  an  act  of  the  lawmaking 
power  should  be  set  aside  as  unconstitutional,  "the  opposition  be- 
tween the  law  and  the  constitution  should  be  such  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility  with 
each  other."  Fletcher  v.  Peck,  6  Cranch,  128.  This  language  was 
quoted  approvingly  by  Judge  Lumpkin  in  Carey  v.  Giles,  9  Ga.  258. 
In  Boston  v.  Cummins,  16  Ga.  105,  Judge  Lumpkin  says  that  the 
authority  of  the  courts  to  declare  an  act  of  the  General  Assembly 
void  will  never  be  resorted  to  except  in  a  case  *' which  requires  no 
nice  critical  acumen  to  decide  on  its  character,  but  which  is  as  ob- 
vious to  the  comprehension  of  any  person  as  an  axiomatic  truth; 
as,  that  all  the  parts  are  equal  to  the  whole,  or  that  two  and  two 
make  four."  In  Turman  v.  Cargill,  54  Ga.  664,  Judge  Jackson 
says  that  before  an  act  should  be  declared  imconstitutional  the 
courts  should  be  "  clearly  satisfied  "of  its  unconstitutionality.  In 
WeUbom  v.  Estes,  70  Ga.  390,  Mr.  Justice  Hall  says  that' the 
conflict  "  must  be  clear  and  palpable."  And  the  same  Justice  in 
HoweU  V.  State,  71  Ga.  225,  says  that  the  imconstitutionality  of 
the  law  must  be*"  plain  and  obvious."  In  Hope  v.  Mayor,  72  Ga. 
246,  Mr.  Justice  Blandford  says  that  the  conflict  between  the  law 
and  the  constitution  must  be  "plain  and  unmistakable."  In  Heard 
V.  State,  113  Ga.  447,  Mr.  Presiding  Justice  Lumpkin  says, "Mere 
doubt  as  to  the  constitutionality  of  a  particular  enactm^t  set- 
tles its  validity."  The  foregoing  are  only  a  few  of  the  many  ex- 
pressions which  might  be  found  in  cases  dealing  with  the  subject 
of  what  is  the  duty  of  a  court  in  reference  to  allowing  acts  of  the 
legislature  to  stand  when  there  is  doubt  in  the  mind  of  the  court 
as  to  the  validity  of  the  legislation.  The  right  of  the  judge  of 
the  criminal  court  of  Atlanta  to  preside  in  the  city  court  and  try 
civil  cases  is  not  so  utterly  foreign  to  the  general  purpose  indi- 
cated by  the  title  of  the  act  as  that  we  feel  justified  in  declaring 
that  the  General  Assembly  had  no  right  to  embody  the  same  in  the 
act  providing  for  the  establishment  of  the  criminal  court.  At  best 
the  question  as  to  whether  the  legislation  on  this  subject  contained 
in  the  act  is  germane  to  the  main  purpose  of  the  act  as  indicated  in 
the  title  is  not  free  from  doubt,  and  this  doubt  is  more  than  a  mere 
doubt — it  is  a  reasonable  doubt.  This  being  true,  it  becomes  our 
duty  to  resolve  this  doubt  in  favor  of  the  validity  of  the  legislation. 

What  has  been  said  above  has  been  on  the  supposition  that  the 
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title  to  the  act  under  consideration  was  simply  to  establish  the 
criminal  court  and  for  other  purposes.  The  title,  however,  con- 
tains more  than  this.  It  is  an  act  to  establish  the  criminal  court 
of  Atlanta  *'and  in  pursuance  thereof  to  amend  an  act  establishing 
dty  court  of  Atlanta,  passed  December  15,  1871,  and  acts  amend- 
atory thereof,  and  for  other  purposes."  The  title  as  a  whole  in- 
dicates a  purpose,  not  only  to  create  a  criminal  court,  butto  estab- 
lish a  criminal  court  in  the  creation  of  which  the  acts  relating  to 
the  city  court  of  Atlanta  will  be  affected.  This  title  certainly  gave 
to  the  Greneral  Assembly  the  authority  to  place  within  the  act  any- 
thing affecting  the  act  creating  the  city  court  and  the  various  acts 
amendatory  thereof  which  was  germane  to  the  establishment  of  the 
criminal  court.  So  that,  whether  the  provisions  in  the  body  of 
the  act  withdrawing  criminal  jurisdiction  from  the  city  court  and 
allowing  the  judge  of  the  criminal  court  to  preside  in  the  city  court 
are  germane  either  to  the  main  purpose  expressed  in  the  title,  which 
was  to  establish  a  criminal  court,  or  germane  to  the  collateral  pur- 
pose, which  was  to  amend  the  act  creating  the  city  court  and  acts 
amendatory  thereof,  the  provisions  in  question  are  not  so  subject 
to  the  objection  that  they  contain  matter  different  from  what  is 
expressed  in  the  title  that  we  can  feel  that  we  are  authorized  to 
hold  the  same  invalid. 

6.  It  is  said  that  the  act  of  1891,  establishing  the  criminal  court 
of  Atlanta,  is  subject  to  the  objection  that  it  refers  to  more  than 
one  subject-matter,  that  is,  the  establishment  of  a  criminal  court 
and  the  amendment  of  the  acts  establishing  the  dty  court,  the  lat- 
ter acts  being  amended  to  the  extent  that  all  criminal  jurisdiction 
is  withdrawn  from  the  city  court,  and  the  judge  of  the  criminal 
court  is  allowed  to  preside  in  the  city  court.  The  title  to  the  act 
indicating  that  the  general  purpose  of  the  act  was  to  establish  a 
criminal  court,  it  was  competent  for  the  General  Assembly  to  de- 
clare what  should  be  the  jurisdiction  of  that  court,  and,  if  it  was 
necessary  in  order  to  effectually  accomplish  this  general  purpose, 
it  was  germane  to  this  general  purpose  to  withdraw  jurisdiction 
from  another  court  in  order  that  the  same  might  be  vested  in  the 
new  court  created  by  the  act.  It  was  germane  to  the  general  pur- 
pose of  the  act  not  only  to  declare  what  cases  should  be  within  the 
jurisdiction  of  the  court  established,  but  also,  to  make  the  court 
accomplish  the  purpose  for  which  it  was  intended,  that  is,  a  court 
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for  the  trial  of  criminal  cases  of  a  given  character  and  within  a 
given  territory,  to  provide  that  another  court,  which  was  also  the 
mere  creature  of  statute,  should  be  deprived  of  the  right  to  try  the 
cases  which  the  General  Assembly  intended  should  be  disposed  of 
by  the  new  court.  If  it  was  germane  to  the  general  purpose  of 
the  act  tp  take  away  criminal  jurisdiction  from  the  city  court,  and 
was  also  germane  to  that  purpose,  as  we  have  endeavored  to  show, 
to  provide  that  the  judge  of  the  criminal  court  might  preside  in 
the  city  court,  then  of  course  the  act  did  not  relate  to  two  subject- 
matters,  there  being  only  one  general  subject-matter  in  the  act, 
that  is,  the  creation  of  a  criminal  court,  the  fixing  of  its  jurisdic- 
tion and  powers,  and  prescribing  the  authority  of  its  judge  as  a  ju- 
dicial officer  of  the  State.  In  any  event  it  can  be  said  that  the 
question  as  to  whether  the  act  refers  to  more  than  one  subject- 
matter,  like  the  question  as  to  whether  it  contains  matter  differ- ' 
ent  from  what  was  expressed  in  the  title,  is  not  free  from  doubt; 
and  for  the  reasons  stated  above,  in  dealing  with  the  question  as  to 
whether  the  act  contains  matter  at  variance  with  what  is  expressed 
in  the  title,  we  must  resolve  this  doubt  in  favor  of  the  validity  of 
the  legislation  and  uphold  the  same.  See  Allen  v.  Tison,  50  Oa. 
374 ;  Churchill  v.  Walker,  68  Ga.  681 ;  Payne  v.  Mahon,  44  K  J.  L. 
213 ;  Morris  v.  Insurance  Co.,  85  Va  588. 

7.  The  next  question  to  be  considered  is  whether  that  portion  of 
the  act  establishing  the  criminal  court  of  Atlanta  which  withdraws 
criminal  jurisdiction  from  the  city  court  is  subject  to  the  objection 
that  it  violates  that  provision  of  the  constitution  (Civil  Code,  §  5779) 
which  declares  that  no  law  or  section  of  the  code  shall  be  amended 
or  repealed  by  mere  reference  to  its  title  or  to  the  number  of  the 
section  of  the  code,  but  the  amending  or  repealing  act  shall  distinctly 
describe  the  law  to  be  amended  or  repealed,  as  well  as  the  altera- 
tion to  be  made.  In  the  title  to  the  act  which  established  the 
criminal  court  of  Atlanta  the  act  establishing  the  city  court  of  At- 
lanta is  expressly  referred  to,  and  the  date  of  the  approval  of  the 
act  is  given.  Section  XV  of  the  act  provides  "  that  the  jurisdiction 
given  the  city  court  of  Atlanta  by  the  act  of  December  15,  1871, 
and  the  act  amendatory  thereof,  to  try  all  oflfenses  less  than  felony, 
be,  and  the  same  is,  hereby  withdrawn,  and  said  jurisdiction  is  con- 
ferred on  the  criminal  court  of  Atlanta."  We  do  not  think  this 
section  is  subject  to  the  objection  that  it  is  either  an  amendment 


Digitized  by  VjOOQIC 


822  WELBORNE  v.  THE  STATE.  (114 

or  repeal  of  any  part  of  the  act  creating  the  city  court  of  Atlanta 
by  a  mere  reference  to  its  title.  The  act  is  referred  to,  not  by  its 
title,  but  by  the  purpose  accomplished  by  the  passage  of  the  act, 
that  is,  the  establishment  of  the  city  court  of  Atlanta,  and  the  date 
of  the  approval  of  the  act  is  given,  not  only  in  the  title  of  the  act 
establishing  the  criminal  court,  but  also  in  its  body.  What  the  act 
refers  to  and  the  date  of  its  approval  are  clearly  stated,  and  there 
can  be  no  doubt  as  to  what  act  is  intended  to  be  amended,  unless 
it  should  be  shown  that  there  were  approved  on  the  same  day  two 
acts  providing  for  the  establishment  of  the  city  court  of  Atlanta. 
All  that  the  constitution  requires  is  that  the  act  amended  or  re- 
pealed should  be  identified  in  some  other  way  than  by  a  mere  ref- 
erence to  its  title;  and  we  think  that  this  provision  of  the  consti- 
tution has  been  substantially  complied  with  in  the  present  case. 
See  Gilbert  v.  Georgia  Railroad  Co,,  104  Oa,  415,  and  cases  cited. 
8.  It  being  settled  that  there  is  nothing  in  the  act  establishing 
the  criminal  court  of  Atlanta  which  makes  the  same,  or  any  part 
thereof,  invalid  as  being  in  opposition  to  the  provisions  of  the  con- 
stitution referred  to  in  the  foregoing  discussion,  the  only  remaining 
question  to  be  determined  is  whether  the  General  Assembly  had  a 
right  to  provide  that  the  city  court  of  Atlanta  might  sit  in  two  di- 
visions at  the  same  time  for  the  trial  and  disposition  of  business 
pending  in  that  court,  one  division  being  presided  over  by  the  judge 
of  the  city  court  and  the  other  by  the  judge  of  the  criminal  court. 
In  other  words,  can  the  judge  of  the  criminal  court  preside  in  the 
city  court  at  the  same  time  that  the  judge  of  the  city  court  is  pre- 
siding therein,  each  division  trying  and  disposing  of  diflFer^t  cases 
before  different  juries.  There  can  be  only  one  city  court  in  At- 
lanta. There  is  nothing  in  the  constitution  prescribing  the  quali- 
fications for  a  judge  of  the  city  court;  nor  is  there  anything  in  the 
constitution  prohibiting  the  General  Assembly  from  conferring  upon 
the  judge  of  another  court  authority  to  preside  in  the  city  court, 
nor  from  declaring  who  shall  be  authorized  to  preside  therein  when 
the  judge  of  the  city  court  is  disqualified,  is  absent,  or  for  any 
other  reason  is  unable  to  dispose  of  the  business  pending  in  that 
court.^  The  city  court  of  Atlanta  is  a  creature  of  statute,  and  the 
disposition  of  cases  pending  therein  is  left  by  the  constitution  ex- 
clusively within  the  control  of  the  General  Assembly,  and  who  shall 
preside  therein  as  judge  under  any  contingency  that  may  arise. 
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which  would  prevent  the  judge  of  the  city  court  from  disposing  of 
the  business  pending  in  that  court,  is  a  matter  with  which  the  Gen- 
eral Assembly  is  at  perfect  liberty  to  deal.  The  General  Assembly 
can  provide  that  the  city  court  may  be  held  by  a  person  other  than 
the  judge  of  that  court  under  given  circumstances,  and,  whenever 
this  contingency  arises,  the  person  so  designated  by  law  as  the  pre- 
siding judge  of  the  city  court  of  Atlanta  is,  for  the  time  being,  the 
judge  of  that  court,  with  all  the  powers  of  the  regular  judge,  and 
the  court  presided  over  by  him  is,  to  all  intents  and  purposes,  so 
far  as  the  cases  disposed  of  by  him  are  concerned,  the  city  court  of 
Atlanta.  This  is  undoubtedly  true  in  reference  to  cases  disposed 
of  by  such  other  judge  when  the  judge  of  the  city  couit  of  Atlanta 
is  not  presiding.  Does  it  make  any  material  difference  in  regard  to 
the  powers  of  the  other  judge  that  both  are  presiding  at  the  same 
time  in  diflferent  rooms,  dealing  with  separate  and  distinct  cases? 
If  the  General  Assembly  has  the  power,  as  we  think  it  has,  to  pro- 
vide that  the  city  court  of  Atlanta  may  be  held  by  another  judicial 
officer  of  this  State  than  the  regular  judge,  there  is  nothing  in  the 
constitution  which  expressly  or  by  necessary  implication  takes  away 
from  the  (Jeneral  Assembly  authority  to  provide  that  the  business 
of  a  city  court  may  be  so  arranged  that  two  judges  may  preside 
therein  at  the  same  time  in  different  cases,  each  having  complete 
authority  and  control  over  the  cases  pending  before  him,  and  each 
being,  so  fai*  as  such  cases  are  concerned,  the  judge  of  the  city  court. 
The  city  court  is  in  session  at  all  times  when  either  or  both  of  such 
judges  are  trying  cases,  and  for  all  purposes  such  tribunal  must  be 
treated  as  to  both  of  its  branches  as  the  city  court  of  Atlanta  re- 
ferred to  in  the  constitution  of  the  State.  Under  this  view  of  the 
matter,  a  case  tried  before  the  judge  of  the  criminal  court  of  At- 
lanta while  presiding  in  the  city  court  of  Atlanta  is  tried  in  the 
dty  court  of  Atlanta,  and  such  judge  has  a  right  to  correct  any  er- 
rors that  he  may  make  in  the  trial  of  the  same,  on  motion  for  new 
trial ;  and  rulings  made  by  him  are  subject  to  review  by  this  court 
on  writ  of  error,  just  as  if  the  case  had  been  tried  before  the  reg- 
ular judge  of  the  city  court. 

We  think  the  conclusion  above  stated  is  not  only  authorized  but 
required  by  the  decision  in  the  case  of  Bone  v.  State,  86  Ga,  108 
(2),  115.  In  that  case  an  act  of  the  General  Assembly,  which  pro- 
vided that  in  counties  of  a  given  population  two  or  more  judges  of 
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the  superior  court  might  preside  in  banc,  or  that  such  courts  might 
be  held  in  two  or  more  section  atthe  same  time  by  different  judges^ 
in  separate  rooms  in  the  court-house,  or  at  the  coimty-site,  as  may 
be  conveni^it,  was  held  to  be  a  valid  and  constitutic^ial  law,  and  that 
the  trial,  under  this  law,  of  a  person  charged  with  murder,  in  a  di- 
vision of  the  superior  court  of  Fulton  county  presided  over  by  the 
judge  of  another  circuit,  was  legal  and  valid,  notwithstanding  the 
fact  that  at  the  time  of  such  trial  the  judge  of  the  Atlanta  circuit 
was  presiding  over  the  superior  court  of  Fulton  county  and  engaged 
in  the  trial  of  civil  business.  While  under  the  constitution  there 
could  be  only  one  judge  of  the  Atlanta  circuit,  any  judge  of  the  su- 
perior court  in  Georgia  is  authorized  to  preside  in  and  hold  the  su- 
perior court  of  Fulton  county,  and  it  was  competent  for  the  Gen- 
eral Assembly  to  provide  that  if  the  business  of  the  superior  courts 
of  counties  of  the  class  to  which  Fulton  county  belonged  was  such 
that  the  judge  of  the  circuit  could  not  properly  dispose  of  the  same, 
the  court  could  be  separated  into  divisions  for  the  disposition  of 
this  business,  the  divisions  to  be  presided  over  by  judges  of  the  su- 
perior courts  of  this  State  who  were  competent  to  preside  in  any 
superior  court  of  the  State.  This  seems  to  be  the  reasoning  upon 
which  the  decision  is  foimded,  and  this  reasoning  supports  the  con- 
clusion which  we  have  reached  in  r^ard  to  the  dty  court.  The 
superior  court,  of  course,  can  not  be  held,  except  in  cases  where 
the  judge  is  disqualified,  by  any  other  person  than  a  judge  of  the 
superior  court.  The  city  court  of  Atlanta  may  be  held  by  any 
judge  designated  for  that  purpose  by  the  General  Assembly.  In 
the  case  of  the  superior  court,  the  judge  who  can  hold  the  court  is 
designated  by  the  constitution.  In  the  case  of  the  dty  court,  who 
may  hold  that  court  and  preside  as  judge  therein  is  left  to  the  de- 
termination of  the  General  Assembly.  In  either  case,  if  the  busi- 
ness of  the  court  is  of  such  a  character  as  that,  in  the  judgment  of 
the  General  Assembly,  the  court  should  be  permitted  to  sit  in  two 
or  more  divisions,  there  seems  to  be  no  good  reason  why  the  Gen- 
eral Assembly  should  not  provide  for  as  many  divisions  as  the  busi- 
ness of  the  court  demands,  and,  in  the  case  of  the  superior  court, 
for  as  many  divisions  as  judges  of  the  superior  court  can  be  ob- 
tained to  hold,  and,  in  the  case  of  the  city  court,  in  as  many  di- 
visions as  the  General  Assembly  shall  see  proper  to  designate  per- 
sons to  act  as  judge  of  the  city  court.     The  prindple  of  the  Bone 
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case  is  directly  controlling  on  the  matter  now  under  consideration. 
That  case  was  concurred  in  by  a  full  bench  of  three  Justices.  It 
has  been  recognized  as  law  of  this  State  for  more  than  eleven  years. 
Under  the  authority  of  that  decision  hundreds  of  citizens  of  this 
State  have  been  deprived  of  their  liberty,  many  have  been  deprived 
of  their  lives,  and  property  rights  have  vested  under  judgments 
rendered  in  qourts  held  under  authority  of  the  same,  and  at  this 
time  we  have  no  disposition  either  to  attack  or  to  criticise  the  sound- 
ness of  the  ruling.  The  General  Assembly  in  providing  for  two 
divisions  of  the  city  court  of  Atlanta  undoubtedly  had  in  mind  the 
ruling  in  the  Bone  case ;  and  the  second  division  of  the  city  court 
of  Atlanta,  organized  under  the  act  of  1891,  has  been  recognized 
as  a  court  for  more  than  ten  years,  and  property  rights  have  vested 
under  judgments  rendered  in  the  second  division  of  that  court. 
In  view  of  this  fact,  in  connection  with  the  fact  that  the  General 
Assembly  was,  as  said  above,  evidently  controlled  in  establishing 
this  court  by  the  ruling  made  in  the  Bone  case,  we  do  not  feel  at 
liberty  at  this  time  to  hold  that  the  Greneral  Assembly  had  no  au- 
thority to  provide  for  a  second  division  of  the  city  court  of  Atlanta. 

9.  It  follows  from  what  has  been  said  above,  that  the  writ  of 
error  from  the  criminal  court  of  Atlanta  must  be  dismissed ;  that 
this  court  has  jurisdiction  to  review  the  judgments  rendered  by  the 
city  court  of  Savannah  and  by  the  dty  court  of  Atlanta,  whether  the 
latter  court  is  presided  over  by  the  judge  of  the  criminal  court  of 
Atlanta  or  by  the  judge  of  the  city  court,  and  therefore  jurisdiction 
18  taken  in  all  cases  from  that  court,  without  reference  to  wh^her 
they  were  tried  in  the  city  court  of  Atlanta  or  in  the  second  divi- 
sion of  the  city  court  of  Atlanta;  and  that  this  court  has  jurisdiction 
to  review  the  decisions  of  those  city  courts  in  the  State  which  have 
been  established  at  county-sites  which  were  cities  when  the  acts 
under  which  the  city  courts  were  established  were  enacted,  provided 
such  act  prescribes  a  jury  of  twelve  upon  demand  of  either  party, 
and  provided  such  court  has  both  civil  and  criminal  jurisdiction 
either  over  the  limits  of  the  city  in  which  the  court  is  located,  or 
over  the  entire  county,  or  criminal  jurisdiction  over  the  city  and 
civil  jurisdiction  over  the  county,  or  civil  jurisdiction  over  the  city 
and  criminal  jurisdiction  over  the  entire  county.  In  cases  pending 
in  this  court  from  all  of  such  city  courts  jurisdiction  will  be  taken 
to  determine  the  questions  raised  on  writs  of  error  therefrom. 

Writ  of  error  dismissed.     All  concur,  except  Little,  J,,  absent. 
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Though  a  yaloable  article  in  proximity  to  and  under  the  protection  of  its  owner 
is  constructively  upon  his  person,  suddenly  snatching  it  up  and  carrying  it 
away  with  intent  to  steal  it  is  not  robbery  when  there  is  no  intimidation  of 
the  owner  for  the  purx)ose  of  getting  possession  and  no  resistance  by  him  to 
the  act  of  taking.  This  is  none  the  less  true  when  the  article  thus  taken  is  a 
weapon,  or  capable  of  being  used  as  such,  and  the  wrong-doer,  after  taking 
it,  therewith  intimidates  the  owner  in  order  to  effect  an  esci^. 

Submitted  February  17,  —Decided  March  10, 1908. 

Indictment  for  robbery.  Before  Judge  Brinson.  Bichmond 
superior  court.     December  27,  1901. 

C.  A.  PicqtLet,  for  plaintiff  in  error. 
J.  S.  Jieynolds,  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  evidence  in  this  case  warranted  a  finding 
of  the  following  facts:  Jackson,  the  plaintiff  in  error,  entered  the 
residence  of  Cadle,  ostensibly  for  the  purpose  of  purchasing  a  watch, 
and  examined  several  which  were  exhibited  to  him.  It  was  then 
discovered  by  Cadle  and  his  wife  that  one  of  the  watches  was  miss- 
ing. After  ascertaining  this  fact,  Cadle,  who  was  a  cripple,  presented 
a  pistol  at  Jackson,  and  Mrs.  Cadle  began  a  search  of  his  person 
for  the  missing  watch.  Cadle  laid  the  pistol  on  the  bed  and  him- 
self imdertook  to  ascertain  if  Jackson  had  the  watch  concealed 
upon  his. person.  Thereupon  the  latter  suddenly  picked  up  the 
pistol,  pointed  it  at  Cadle  and  his  wife,  and  in  this  manner  effected 
his  escape.  They  were  taken  utterly  by  surprise  when  Jackson 
"grabbed  the  pistol,"  for  "it  was  done  so  quick  [they]  couldn't 
hfiudly  say  nothing," — as  was  stated  by  Mrs.  Cadle  in  her  testimony 
on  the  trial  The  pistol  was  not  recovered.  Jackson  was  indicted 
for  robbery.  The  indictment  contained  two  counts.  In  the  first 
it  was  charged  that  the  accused  did  by  force  and  intimidation  take 
from  the  person  of  Cadle  a  described  watch,  with  intent  to  steal 
the  same.  The  charge  in  the  second  coimt  was  that  by  force  and 
intimidation  the  accused  took  from  the  person  of  Cadle  a  certain 
pistol,  with  intent  to  steal  the  same.  The  jury  returned  a  verdict 
finding  the  accused  "guilty  of  robbery  by  force,  on  second  count" 
The  case  is  here  upon  a  bill  of  exceptions  assigning  error  upon  the 
refusal  of  the  court  below  to  grant  a  new  trial,  and  turns  upon  the 
question  whether  or  not  the  conviction  can  lawfully  stand  upon  the 
state  of  facts  outlined  above.     We  are  of  the  opinion  that  it  can  not. 
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It  is  undoubtedly  well  settled  that  the  meaning  of  the  phrase, 
"  from  the  person  of  another,"  embraced  in  the  definition  of  robbery 
set  forth  in  the  Penal  Code,  §  151,  is,  "not  that  the  taking  must 
necessarily  be  from  the  actual  contact  of  the  body,  but  if  it  is  from 
under  the  personal  protection,  that  will  suffice."  See  Clements  v. 
State,  84  Oa,  660,  665,  and  authorities  cited.  If,  therefore,  while 
the  pistol  was  lying  on  the  bed  in  close  proximity  to  the  person  of 
Cadle,  he  had  been  put  in  fear  by  Jackson,  and  while  under  the  in- 
fluence of  this  fear  and  being  thus  rendered  incapable  of  resisting 
the  taking  of  the  pistol  by  Jackson,  the  latter  had  seized  it  and 
carried  it  away  with  intent  to  steal  the  same,  he  would  have  been 
guilty  of  robbery  by  intimidation ;  for,  in  legal  contemplation,  the 
pistol,  under  such  circumstances,  would  by  intimidation  have  been 
taken  from  the  person  of  Cadle.  The  present  conviction  can  not, 
however,  stand  upon  this  theory.  In  the  first  place,  it  does  not  ap- 
pear that  Jackson  obtained  possession  of  the  pistol  by  intimidating 
Cadle;  and  in  the  second  place,  the  verdict  does  not  find  that  Jack- 
son did  so.  In  order,  then,  to  uphold  this  verdict,  it  would  be  nec- 
essary for  us  to  decide,  as  we  do  not  feel  authorized  to  do,  that  there 
was  testimony  showing  that  Jackson  took  the  pistol  animo  furandi 
and  by  force.  There  was  no  evidence  that  he  resorted  to  any  force 
whatever  in  getting  possession  of  the  pistol.  It  will,  of  course,  be 
understood  that  we  here  use  the  word  "  force  "  in  the  sense  in  which 
it  is  employed  in  the  definition  of  robbery.  There  was  no  struggle 
over  the  pistol  between  the  accused  and  Cadle.  On  the  contrary, 
it  seems  clear  that  Jackson  merely  picked  up  the  pistol,  deftly  and 
suddenly,  and  walked  off  with  it,  covering  his  retreat  by  a  show  of 
force  in  presenting  the  pistol  at  Cadle  and  his  wife  with  a  view  to 
deterring  them  from  attempting  to  recover  the  same  or  to  give  pur- 
suit. The  case  therefore  falls  squarely  within  the  principle  laid 
down  in  Spencer  v.  State,  106  Ga,  692,  in  which  it  was  held  that: 
"  Suddenly  snatching  a  purse,  with  intent  to  steal  the  same,  from 
the  hand  of  another,  without  using  intimidation,  and  where  there 
is  no  resistance  by  the  owner  or  injury  to  his  person,  does  not  con- 
stitute robbery."  The  opinion  of  Mr.  Justice  Fish  filed  in  that 
case  presents  an  elaborate  discussion  of  the  question  under  consid- 
eration, and  a  number  of  pertinent  authorities  are  cited  in  support 
of  the  ruling  therein  annoimced. 

Judgmait  reversed.  All  the  Jiistices  coTicurring,  except  Little,  J,, 
absent. 
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GLOVER  V.  THE  STATE. 

Suncoirs,  C.  J.    The  eyidence  being  insufficient  to  establish  beyond  a 

able  doubt  that  the  accused  was  the  person  who  committed  the  crime  which 
was  shown  to  have  been  peri)etrated,  the  verdict  of  guilty  can  not  be  lawfully 
upheld.  It  is  as  much  incumbent  upon  the  State  to  identify  the  accused  as 
the  perpetrator  of  the  offense,  with  the  requisite  degree  of  certainty,  as  to 
prove  the  corpus  delicti. 
Judgment  reoersed,    AUthe  Justices  concurring,  except  LUtle,  /.,  absent,  and 

Lewis,  J.,  dissenting.    The  evidence,  in  my  opinion,  was  sufficient  to  identify 
tiie  accused  as  the  perpetrator  of  the  crime. 

Submitted  February  17,— Decided  March  10. 1908. 

Indictment  for  burglcuy.  Before  Judge  Felton.  Bibb  superior 
court.     January  9,  1902. 

John  a.  Cooper  and  W.  F.  Blue,  for  plaintiff  in  error,  cited :  26 
Oa.  637;  29  Ga,  594;  34  Ga.  342;  50  Ga,  513;  85  Ga,  535;  86 
ffa.  355;  92  Ga,  578;  95  (?a.457;  111  Ga.  140;  113  Ga.  721; 
1  Greenleaf,  Ev.  13;  3  Id.  29. 

William  Brunson,  solicitor-general,  contra. 

Lewis,  J.  At  the  November  term,  1901,  of  Bibb  superior  court, 
Glover  was  brought  to  trial  upon  an  indictment  charging  him  with 
the  offense  of  burglary.  The  jury  returned  a  verdict  of  guilty,  and 
he  thereupon  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  he  excepted.  The  controlling  question  in  the  case  is  whether 
or  not  the  evidence  upon  which  the  State  relied  for  a  conviction 
was  suflScient  to  sustain  the  jury's  finding.  Four  of  the  members 
of  this  court  entertain  the  view  that  it  was  not,  while  I  am  of  the 
contrary  opinion.  It  was  shown  at  the  trial  that,  as  charged  in  the 
indictment,  the  house  of  L.  A.  Braswell  had,  on  the  morning  of  die 
24th  of  October,  1901,  been  burglariously  entered  and  the  sum  of 
two  dollars  and  a  quarter  in  silver  money  taken  therefrom.  The 
only  question  really  at  issue  was  whether  or  not  the  accused  was 
the  person  who  had  committed  the  offense.  The  State  introduced 
as  a  witness  Mrs.  Braswell,  who  testified,  in  substance,  as  follows: 
Some  one  entered  the  house  through  a  window  in  my  room.  The 
opening  of  the  window  did  not  awake  me,  but  I  woke  apparently 
out  of  a  sound  sleep,  the  light  being  out  first  attracting  my  attention. 
My  little  one  was  very  sick  with  the  croup,  and  I  decided  that  I 
would  get  up  and  give  him  some  medicine.  I  thought  Mr.  Braswell 
had  blown  out  the  lamp.     It  was  in  one  comer  of  my  room,  opposite 
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my  bed,  on  the  dresser.  I  had  to  go  by  the  bed  to  the  dresser.  The 
matches  were  under  my  pillow  at  my  head,  and  I  struck  one  just  as  I 
got  ofif  the  bed.  I  stepped  on  something,  and  when  I  did  I  knew  it 
was  some  one.  I  discovered  it  was  some  one  lying  right  at  the 
foot  of  my  bed,  and  I  looked  to  see  if  it  was  any  one  who  belonged  to 
the  housa  "  He  pulled  my  dress  from  over  the  foot  of  my  bed  and 
wrapped  up  his  head  so  that  I  could  not  see  his  face  and  hands, 
but  I  think  he  was  a  very  chunky  negro,  and  I  have  always  be- 
lieved he  [the  accused]  was  the  negro,  from  the  description  and  the 
way  he  was  lying.  I  did  not  see  his  hands.  I  saw  his  clothing 
good  I  think  I  could  identify  that  clothing.  I  think  he  is  the 
negro.  I  believe  I  would  be  willing  to  swear  they  are  the  same 
clothing.  They  were  checked  pants.  I  could  not  exactly  say,  but 
they  looked  very  much  like  the  clothes  he  has  on.  .  .  I  stepped 
on  him  at  the  same  time  I  struck  a  match.  I  lit  the  lamp  and  was 
screaming  all  the  tima  I  saw  him  get  out  of  the  window.  He 
lay  right  there  till  I  lit  the  lamp.  He  had  Ms  head  wrapped  up 
in  one  of  my  dresses.  I  saw  him  from  his  chest  down.  I  saw  his 
clothes  and  pants  and  socks  good.  He  had  on  a  pair  of  new  look- 
ing socks,  very  dusty, and  the  print  of  his  shoes  on  them.  He  didn't 
have  on  any  shoes."  I  stopped  and  looked  at  him  while  I  had  the 
match  in  my  hand.  I  do  not  think  I  struck  but  one.  "  The  negro 
went  out  the  window  he  came  through.  He  carried  my  skirt  with 
him  and  threw  it  back  as  he  went  out  of  the  window."  This  oc^ 
curred  about  half  past  twelve  or  one  o'clock. 

It  appeared  from  the  testimony  of  BrasweU  that,  being  awak- 
ened by  the  screams  of  his  wife,  he  ran  from  the  room  which  he 
was  occupying  into  her  room  in  order  to  find  out  what  was  the 
matter,  but  was  not  in  time  to  see  the  alleged  burglar.  After  day- 
light, however,  he  made  an  examination  of  the  premises  for  the 
purpose  of  finding  tracks,  and  discovered  the  track  of  a  man  who 
"  was  in  his  sock  JFeet."  This  track  led  out  in  the  direction  of  Mr. 
Hudson's,  a  neighbor,  and  was  followed  for  fifty  yards  and  then 
lost,  owing  to  the  fact  that,  from  that  point  on,  the  ground  was  so 
hard  that  no  impression  of  footprints  upon  it  was  discemible.  Hud- 
son's house  had  also  been  broken  into,  and  he  and  Braswell  fol- 
lowed a  track  which  led  from  there  down  a  road,  the  footprints  be- 
ing such  as  to  indicate  that  the  person  making  them  was  running 
at  the  time.     The  accused  was  suspected  of  being  the  guilty  party. 
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and  they  then  went  to  a  store  where  he  was  employed,  and  Bras- 
well  <<  asked  hiiu  to  come  outside  and  pull  o£f  his  shoe  and  make  a 
track,  and  he  did  so/'  "  In  the  heel  there  was  a  rumple  in  the 
sock  which  caused  it  to  make  a  V  shape,"  and  this  peculiarity  was 
noticeable  in  the  tracks  which  had  been  made  aroimd  Braswell's 
house.  In  this  connection  Hudson  testified :  "  I  went  with  Mr. 
Braswell  at  the  time  this  man  was  arrested  and  saw  him  make  a 
track.  There  was  a  crease  in  his  sock  that  I  particularly  noticed 
was  in  the  track  that  he  made  at  Mr.  BrasweU's  house.  It  was  in 
a  kind  of  V  shape, — a  wrinkle  in  the  sock  heeL  That  was  the 
way  that  we  identified  the  n^ro.  .  .  We  had  the  boy  to  take  the 
shoe  off  the  right  foot.  That  was  the  track  that  had  the  peculiar 
crease  in  the  sock  heeL  He  had  on  common  black  looking  socks 
and  veiy  dusty.  The  shoe  we  took  off  was  unsound  and  ragged." 
There  was  further  testimony  to  the  effect  that  on  the  occasion  just 
referred  to  the  accused  was  asked  "where  he  was  the  night  before, 
and  he  said,  in  town,  except  about  an  hour  and  a  half ;  that  he 
brought  Ealph  Hutchins'  daughters"  home  from  a  carnival  which 
was  being  held  in  Macon,  and  about  half  past  eleven  came  back  to 
town  and  '*  was  not  in  that  neighborhood  all  that  night."  The  ac- 
cused was  thereupon  carried  before  the  girls  to  whom  he  referred, 
and  '*  they  denied  seeing  him  at  all  that  night."  At  the  trial  one 
of  them  was  introduced  as  a  witness,  and  testified  that  she  "  did  not 
come  to  the  carnival,"  but  remained  at  home,  and  ''did  not  see  the 
defendant  at  all  that  night." 

From  the  forgoing  it  will  be  seen  that  the  State  established  by 
direct  and  positive  evidence  that  a  burglary  had  been  committed, 
as  charged  in  the  indictment,  and  also  introduced  testimony  strongly 
pointing  to  the  accused  as  the  guilty  person.  The  evidence  bear- 
ing upon  the  question  of  identity  was,  it  is  true,  purely  circumstan- 
tial; but  it  was,  in  my  opinion,  suflScient  to  warrant  a  conviction. 
The  trial  judge,  in  charging  the  jury  with  regard  to  this  branch  of 
the  case,  fully  and  fairly  instructed  them  as  to  the  law  of  reason- 
able doubt,  and  carefully  explained  to  them  the  nature  of  circum- 
stantial evidence  and  how  they  were  to  weigh  the  same  in  arriving 
at  their  conclusion  as  to  the  guilt  or  innocence  of  the  accused. 
The  verdict  not  being  without  evidence  to  support  it,  and  having 
met  the  approval  of  the  presiding  judge,  I  feel  constrained  to  dis- 
sent from  the  judgment  of  my  brethren  setting  it  aside. 
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Taylor  v.  The  State. 

81MXOX8,  C.  J.    There  was  no  error  in  the  charge  or  in  the  failaree  to  charge. 
The  evidence  warranted  the  verdict,  and  the  trial  judge  did  not  err  in  refus- 
ing to  grant  a  new  trial. 
Judgment  c^ffirmed.    All  the  Justices  concurring ,  except  LUUe^  J,^  abeenJt, 

Submitted  February  17,  —Decided  March  10, 1902. 

Indictment  for  murder.     Before  Judge  Felton.     Bibb  supeiior 
court.     January  9,  1902. 

John  jR,  Cooper  and  Herman  Brasch,  for  plaintiff  in  error. 
Boyhin  Wright ^  attorney-general,  and  William  Brunson,  solidtar^ 
general,  cx>ntra. 


McNEELY  V,  THE  STATE. 

Paragraph  16  of  section  2  of  the  general  tax  act  of  1808  did  not  impose  a  tax 
upon  manufacturers  of  the  liquors  therein  mentioned  who  did  not  sell  the 
same  within  the  limits  of  this  State. 

Argued  February  17,— Decided  March  10, 1902. 

Indictment  for  misdemeanor.  Before  Judge  Beagan.  Pike  su- 
perior court.     December  28,  1901. 

B.  M.  Owene,  J.  M.  Strickland,  and  T.  B.  Patterson,  for  plain- 
tiff in  error.     0.  H.  B,  Bloodworth,  solicitor-general,  contra. 

Lumpkin,  P.  J.  The  indictment  in  this  case  charged  that  Mc- 
Neely,  on  the  15th  day  of  August,  1900,  in  the  county  of  Pike, 
**  being  a  dealer  in  and  a  manufacturer  of  spirituous  liquors,  did 
carry  on  the  business  of  manufacturing  spirituous  liquors,  not  having 
first  gone  before  the  ordinary  of  said  county  and  registered  his  name 
and  place  of  business,  and  not  having  paid  to  the  tax-collector  of 
said  county  two  hundred  dollars  as  special  tax."  On  arraignment 
the  accused  demurred  to  the  indictment  on  the  grounds,  among 
others,  that  ''no  offense  is  charged  in  said  indictment  against  the 
laws  of  Georgia,"  and  that  '*  the  allegations  in  said  indictment  are 
insuflBcient  in  this :  that  it  does  not  show  that  defendant  comes 
within  the  class  taxed  under  paragraph  15,sec.  2  of  the  act  of  1898, 
known  as  the  general  tax  act  of  1898."  The  demurrer  was  over- 
ruled, and  the  case,  as  here  presented,  is  controlled  by  the  question 
whether  or  not  the  demurrer  should  have  been  sustained. 
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The  alleged  offense  having  been  committed  in  the  year  1900,  it 
is  manifest  that  the  purpose  of  the  indictment  was  to  charge  the 
accused  with  a  violation  of  section  4  of  the  general  tax  act  of  1898, 
which  imposed  taxes  for  the  years  1899  and  1900,  and  made  it 
penal  for  any  person  subject  to  tax  under  the  15th  paragraph  of 
section  2  of  that  act  to  do  business  without  first  r^stering  before 
the  ordinary  and  paying  the  specific  tax  by  that  paragraph  im- 
posed. See  Acts  of  1898,  pp.  24,  27.  Except  as  to  certain  classes 
of  dealers  not  necessary  to  be  here  mentioned,  it  imposed  "  upon  all 
dealers  in  spirituous  or  malt  liquors,  intoxicating  bitters,  or  brandy 
fruits  or  domestic  wines,  whether  dealing  in  any  or  all  thereof,"  a 
special  tax  of  ''  two  hundred  dollars  for  each  place  of  business  in 
each  county  where  the  same  are  manufactured  or  sold.'*  The  words 
"aU  dealers,"  as  used  in  the  language  just  quoted,  are,  without 
doubt,  sufl&ciently  comprehensive  to  include  manufacturers  of  liq- 
uors who  likewise  sold  the  same  within  the  limits  of  this  State, 
but  it  is  clear  that  the  statute  under  consideration  did  not  under- 
take to  impose  a  tax  upon  one  who  did  no  more  than  manufacture 
intoxicating  liquors  within  the  territorial  jurisdiction  of  the  State 
of  Georgia.  If  the  act  laid  any  tax  at  all  upon  manufacturers,  it 
was  operative  only  on  such  manufacturers  as  actually  sold,  and 
thus  came  within  the  definition  of  '*  dealers."  It  is  true  that  the 
indictment  described  the  accused  as  '<  a  dealer  in  and  a  manufact- 
urer of  spirituous  liquors,"  but  it  did  not  charge  him  with  any  act 
of  selling.  On  the  contrary,  the  specific  act  charged  against  him 
was  that  he  "did  carry  on  the  business  of  manufacturing  spirit- 
uous liquors,"  without  having  roistered  and  paid  the  tax  of  two 
hundred  dollars.  There  is,  therefore,  no  room  for  doubting  that  the 
demurrer  was  good,  and  that  the  court  erred  in  not  so  holding. 

It  is  interesting  to  note,  in  this  connection,  that  in  framing  the 
general  tax  act  of  1900,  imposing  taxes  for  the  years  1901  and 
1902,  the  General  Assembly  employed  language  expressly  show- 
ing an  intent  to  tax  manufacturers  of  spirituous  liquors,  whether 
they  sold  the  same  or  not  See  Acts  of  1900,  pp.  24-25.  The 
15th  paragraph  of  the  2d  section  of  that  act  distinctly  imposes 
"  upon  manufacturers  of  spirituous  or  malt  liquors  "  a  tax  of  "  two 
hundred  dollars  for  each  place  of  business  in  each  county  where 
the  same  are  manufactured  or  sold." 

Judgment  reversed.  All  the  Justices  concurring^  except  Little,  J,, 
ahsent. 
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McGehee  V,  The  State. 

Pish,  J.  1.  One  who  sells  spirituous  or  intoxicating  liquors  without  a  license 
^*  from  the  authorities  now  authorized  by  law  to  grant  license  for  the  sale  of 
such  liquors  ^*  is  guilty  of  a  misdemeanor.  If  a  sale  of  such  liquors  be  made 
within  the  Limits  of  a  municipality  whose  coiporate  authorities  have  power  to 
grant  such  license,  the  .seller  must  produce  a  valid  and  subsisting  license  from 
such  authorities,  or  else  he  should  be  adjudged  guilty  when  tried  for  selling 
such  liquors  without  a  license.    Hardiaon  v.  State^  95  Ga.  887. 

2.  The  holder  of  a  license  from  municipal  authorities  to  sell  spirituous  or  intox- 
icating liquors  can  not,  though  the  same  may  have  been  lawfully  granted, 
lawfully  sell  thereunder  after  such  license  has  been  duly  revoked.  MeUon  v. 
MaultrU,  114  Oa.  462. 

8.  A  municipal  ordinance  or  resolution  revoking  a  liquor  license  is  not  ^*  uncon- 
stitutional and  void,  in  that  it  works  a  system  of  prohibition  in  [a  given  city] 
by  special  enactment,  contrary  to  the  general  law  known  bb  the  *•  local  option 
law.*  ^*  Such  an  ordinance  or  resolution  does  not  inaugurate  a  system  in  the 
county,  but  the  adoption  of  it  is  a  mere  exercise  of  municipal  discretion  with 
which  the  courts  have  no  authority  to  interfere. 

4.  The  evidence  in  this  case  and  the  law  applicable  thereto  demanded  a  verdict 
of  guilty ;  and  this  being  so,  it  is  immaterial  to  consider  or  pass  upon  grounds 
of  the  motion  for  a  new  trial  alleging  error  in  the  court's  charges  or  refusals 
to  chaige  the  jury. 
Judgment  affirmed.    AH  the  Justices  concurring^  except  Little,  J.,  abaent. 

Argued  February  17,— Dedded  BiUrch  10, 1902. 

Accusation  of  selling  liquor.     Before  Judge  Covington.     City 
court  of  Moultria     January  9,  1902. 

John  C,  Chason  and  Ustes  &  JoneSy  for  plaintiff  in  error. 
J,  D,  McKenzie,  solicitor,  contra. 


Newton  v.  Fain,  jailer. 

Fish,  J.  1.  Whenever  one  charged  wi  th  disorderly  conduct,  or  any  other  offense 
against  a  municipal  ordinance,  is  tried  before  a  recorder  presiding  in  a  mu- 
nicipal court,  and,  in  the  course  of  the  investigation,  the  evidence  shows  that 
the  accused  has  violated  a  penal  statute  of  the  State,  that  officer,  under  the 
Penal  Code,  §927,  has  jurisdiction  to  commit  him  to  jail,  or  bind  him  over 
to  any  criminal  court  of  the  State  having  jurisdiction  of  the  offense. 

2.  Questions  not  made  by  the  record  nor  passed  upon  by  the  trial  court  can  not 
be  considered  by  the  Supreme  Court,  though  presented  in  the  brief  and  urged 
in  the  argument  of  counsel  for  plaintiff  in  error. 

8.  In  view  of  the  evidence  appearing  in  the  record,  the  judge  of  the  superior 
court  committed  no  error  in  refusing  to  discharge  the  applicant  for  the  writ 
of  habeas  corpus,  or  in  remanding  her  to  the  common  jail  of  the  county. 
Judgment  affirmed.     AU  the  Justices  concurring,  except  Little,  J.,  abaent. 

Argued  February  18,  —  I>ecld«d  March  10, 1902. 
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Habeas  corpus.     Before  Judge  LumpkiiL    Fulton  superior  court. 
January  22,  1902. 

8.  C.  Crane,  for  plaintiflF  in  error. 
K  B.  Black,  solicitor,  contra. 


lU    m  KiBKPATRICK   V.   ThE   StATB. 

117    goO 

Fish,  J.    This  being  a  bill  of  exceptions  from  the  criminiJ  court  of  Atlanta, 
and,  under  the  decision  rendered  in  Welbome  t.  State,  during  the  present 
term,  the  Supreme  Court  having  no  jurisdiction  to  entertain  the  same,  the 
writ  of  error  is  dismisBed. 
Writ  of  error  diemieeed,    AU  the  Juaticee  concurring ^  except  Little  c/.,  abeetU. 

Submitted  January  90,— Decided  March  11, 1908. 

Writ  of  error  from  the  criminal  court  of  Atlanta. 

W.  T.  Mayers,  Dorsey,  Brewster  &  Howell,  and  H.  M.  Dorsty,  for 
plaintiff  in  error.     £.  B.  Black,  solicitor,  contra. 


RICHARDS  V.  THE  STATE. 

1.  While  the  judge  is  not  required  to  charge  upon  a  theory  of  defense  resting 
solely  on  the  statement  of  tiie  accused,  in  the  absence  of  an  appropriate  writ- 
ten request  to  that  effect,  still  when  the  judge  of  his  own  motion  undertakes 
to  so  charge,  the  instruction  given  must  be  correct  law  and  applicable  to  the 
theory  of  the  defense  set  up  in  the  statement. 

2.  When  the  statement  of  the  accused  in  a  trial  for  murder  required  a  finding 
against  him  of  the  higher  grade  of  involuntary  manslaughter,  a  charge  that 
the  accused  relied  on  the  defense  of  misfortune  or  accident  was  erroneous ; 
and  unless  the  charge  as  a  whole  had  the  effect  of  an  instruction  to  acquit  the 
accused  if  the  jury  believed  the  statement,  such  an  error  required  the  grant- 
ing of  a  new  trial  when  the  accused  was  convicted  of  murder. 

8.  The  charge  of  the  judge  in  the  present  case  did  not  have  tiie  effect  of  an  in- 
struction of  the  character  referred  to  in  the  preceding  note,  and  therefore 
the  error  in  the  charge  requires  a  reversal  of  the  judgment  refusing  a  new  trial. 

Argued  January  22,  —  Decided  March  11, 1902. 

Indictment  for  murder.      Before  Judge  Seabrook.     Chatham 
superior  court.     December  7,  1901. 

Baiford  Falligant  and  John  E,  Myrick,  for  plaintiff  in  error. 
J.  M,  Terrell,  attorney-general,  and  W.  W.  Osborne,  solicitor^ 
general,  contra. 
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Cobb,  J.  The  accused  was  placed  on  trial  charged  with  the 
murder  of  his  concubine,  and  was  convicted  and  sentenced  to  be 
hanged.  He  assigns  error  upon  the  refusal  of  the  court  to  grant 
him  a  new  trial.  The  evidence  for  the  State  authorized  a  convic- 
tion of  murder.  The  evidence  for  the  accused  possibly  authorized 
a  verdict  of  acquittal,  on  the  ground  that  the  killing  was  the  re- 
sult of  accident  or  misfortune.  The  statement  of  the  accused  de- 
manded a  verdict  finding  him  guilty  of  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act.  After  having  carefully  read 
the  statement  of  the  accused  more  than  once,  we  are  satisfied  that 
under  no  view  of  the  statement,  if  it  had  been  credited  by  the  jury, 
would  they  have  been  authorized  to  find  any  other  verdict  than 
one  for  involuntary  manslaughter  in  the  commission  of  an  unlaw- 
ful act  The  judge  did  not  charge  the  law  of  manslaughter  at  alL 
In  his  charge,  however,  he  referred  to  the  contentions  of  the  ac- 
cused as  set  forth  in  his  statement.  There  was  no  request  to 
charge  on  the  subject  of  manslaughter,  and  it  is  too  well  settled 
now  to  admit  of  any  discussion  that  an  omission  to  charge  on  a 
theory  presented  only  by  the  statement  of  the  accused  is  not  error, 
in  the  absence  of  an  appropriate  written  request  to  that  effect. 
Gay  V.  StaUy  111  Ga,  649,  and  cases  cited;  Baker  v.  State,  111 
Ga,  141.  It  has  been  held,  however,  that  when  a  given  charge 
refers  to  a  theory  raised  by  the  statement  of  the  accused,"  it  should 
fully  and  distinctly  cover  the  theory  so  raised."  Bagland  v.  State, 
111  Ga,  211.  In  the  case  just  cited  Mr.  Justice  little  says: 
"When  the  judge  of  his  own  motion  undertakes  to  charge  the  law 
arising  on  a  state  of  facts  as  given  by  the  accused  in  his  state- 
ment, the  charge  so  given  must  be  correct  law  and  applicable  to 
the  theory  of  the  defense  made  by  the  accused  in  his  statement." 
The  judge  in  concluding  that  portion  of  his  charge  which  referred 
to  the  theory  of  the  prisoner's  statement  said :  "  Now  you  will  ob- 
serve that  the  defendant  does  not  invoke  the  law  of  justifiable 
homicide,  but  invokes  the  law  of  misfortune  or  accident ;  and  I 
charge  you  that  a  person  shall  not  be  found  guilty  of  any  crime  or 
misdemeanor  committed  by  misfoftune  or  accident,  and  when  it 
satisfactorily  appears  that  there  was  no  evil  design  or  intention  or 
culpable  n^ect."  The  judge  erroneously  stated  that  the  conten- 
tion of  the  accused  in  his  statement  was  that  the  kilting  was  the 
result  of  misfortune  or  accident.     One  ground  of  the  motion  for  a 
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new  trial  contains  a  complaint  that  **  the  court  erred  in  charging 
the  jury  .  .  by  misstating  the  contention  of  the  defendant,"  and 
there  is  set  forth  in  this  ground  an  extract  from  the  charge,  con- 
taining what  was  said  by  the  judge  in  reference  to  the  theory  of 
the  defense  set  up  in  the  statement,  and  concluding  with  the  lan- 
guage above  quoted.  It  may  be  said  that  the  charge,  although  er- 
roneous, was  more  favorable  to  the  accused  than  he  was  entitled 
to,  and  that  therefore  he  has  no  right  to  complain.  See,  in  this  con- 
nection, Jinks  V.  State,  114  Ga.  431.  If  the  charge  taken  as  a 
whole  amounted  to  an  instruction  that  if  the  jury  believed  the 
statement  of  the  accused,  they  should  return  a  verdict  of  not  guilty, 
then  the  principle  of  the  case  cited  would  be  applicable.  Under 
such  circumstances  a  verdict  rendered,  utterly  inconsistent  with  the 
statement  at  every  materially  defensive  point,  would  show  conclu- 
sively that  the  jury  had  not  credited  the  statement.  We  do  not 
think  the  charge  in  the  present  case  unequivocally  instructed  the 
jury  that  if  they  beUeved  the  statement  of  the  accused  they  must 
acquit  him.  Under  the  charge  the  jury  would  not  have  been  au- 
thorized to  acquit  if  they  believed  the  accused  had  handled  the 
weapon  which  produced  the  death  in  such  a  way  as  to  make  the 
handling  an  act  of  culpable  neglect  on  his  part.  The  jury  were 
instructed  on  the  law  of  murder  and  the  law  of  killing  by  misfor- 
tune or  accident.  They  were  told,  ift  eflfect,  that  if  there  was  any 
culpable  neglect  on  the  part  of  the  accused  in  the  manner  of  hand- 
ling the  weapon  which  produced  the  death,  no  matter  whether 
there  was  any  intention  or  design  to  kill,  the  accused  was  guilty 
of  murder.  Such,  of  course,  is  not  the  law.  Under  such  circum- 
stances the  slayer  would  be  guilty  of  the  higher  grade  of  involun- 
tary manslaughter  only.  While  we  have  no  idea  that  our  learned 
brother  of  the  trial  bench  whose  ruling  is  under  review,  whose 
charges  are  generally  so  correct  and  whose  expressions  usually  so 
accurate,  had  any  intention  in  the  language  used  by  him  of  con- 
veying such  an  erroneous  view  of  the  law,  still,  after  a  very  care- 
ful examination  of  the  extract  from  the  charge  excepted  to  in  the 
Ught  of  the  whole  charge,  we  a^e  constrained  to  hold  that  no  other 
impression  could  have  been  made  upon  an  attentive  and  intelligent 
jury  than  that  above  stated ;  and  as  human  life  is  involved,  we  re- 
verse the  judgment  that  the  case  may  be  again  tried.  It  is  appar- 
ent from  the  record  that  the  entire  truth  of  the  transaction  in- 
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volved  in  the  present  case  was  not  developed  at  the  trial,  and^  it  is 
possible  that  on  another  trial  additional  facts  may  be  brought  out 
which  will  throw  light  on  an  occurrence  which  is  now  somewhat 
obscure  and  mysterious,  to  say  the  least  of  it. 

Judgment  reversed.     All  the  Justices  concurring,  except  Little, 
J.,  absent. 


HASKENS  et  al.  v.  THE  STATE.  J]|  |g| 

HASKENS  et  al  v.  HAET,  Judge.  uTlSI 

'       ^   ^  127     728| 

1.  A  judge  of  the  gaperior  court  has  no  authority  to  entertain  a  motion  made  in 
yacation  to  set  aside  a  judgment  of  that  court. 

2.  When  the  judge  of  a  superior  court  refuses  to  entertain  a  motion  made  in  vaca- 
tion to  set  aside  a  judgment  of  that  court  in  a  criminal  case,  and  a  bill  of  ex- 
ceptions assigning  error  on  this  refusal  is  filed  in  the  office  of  the  cleric  of  the 
superior  court,  this  court  will  not  by  mandamus  compel  the  judge  to  do  any 
act  which  would  have  the  effect  to  supersede  the  judgment  sought  to  be  set 
aside. 

Submitted  Febrtuuy  17,— Decided  March  11, 1908. 

Conviction  of  manslaughter.  Mandamus  nisL  Before  Judge 
Hart     Laurens  superior  court.     December  29,  1901. 

J.  B.  Cooper  and  M.  W.  Harris,  for  plaintiffs  in  error. 
H.  6.  Lewis,  solicitor-gefie^l,  contra. 

Cobb,  J.  Jack  Haskens  and  Jesse  Webb  were  convicted,  during 
the  July  term,  1901,  of  the  superior  court  of  Laurens  county,  of 
voluntary  manslaughter,  and  were  each  sentenced  to  a  term  of  five 
years  in  the  penitentiary.  On  December  29, 1901,  they  presented 
to  the  Honorable  John  C.  Hart,  judge  of  the  superior  courts  of  the 
Ocmulgee  circuit,  which  embraces  the  county  of  Laurens,  a  motion 
to  set  aside  the  judgments  and  sentences  against  them,  assigning 
various  reasons  why  the  same  were  illegal  and  void.  On  the  day 
named  the  judge  entered  an  order  on  the  motion,  reciting  that  as  it 
was  without  merit  a  rule  nisi  thereon  is  denied.  To  this  ruling  the 
movants  excepted.  Their  bill  of  exceptions  was  certified  on  Janu- 
ary 6,  1902,  and,  after  having  been  duly  served  upon  the  solicitor- 
general,  was  filed  in  the  office  of  the  clerk  of  the  superior  court  on 
January  13,  1902.  On  January  14,  1902,  the  movants  presented 
to  this  court  a  petition,  in  which  were  set  forth  the  facts  above  re- 
ferred to,  and  in  addition  thereto  it  was  alleged  that  the  movants. 
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upon  filing  their  bill  of  exceptions,  requested  the  judge  to  fix  the 
amount  of  the  bond  to  be  given  by  them  in  order  that  they  might 
obtain  a  supersedeas  under  thejarovisions  of  the  Penal  Code,  §  1077. 
The  movants  further  alleged  that  the  judge  refused  to  fix  the  amount 
of  the  bond,  upon  the  ground  that  they  were  not  entitled  to  a  su- 
persedeas; and  they  prayed  that  this  court  would  by  mandamus 
compel  the  judge  to  fix  the  amount  of  a  bond  so  that  the  same  might 
be  accepted  by  the  clerk,  and  the  judgments  under  which  they  had 
been  sentenced  to  the  penitentiary  be  superseded  until  the  case  was 
disposed  of  in  this  court.  Upon  this  application  a  mandamus  nisi 
was  granted,  and  the  judge  in  answer  thereto  set  up,  among  other 
reasons  why  he  had  refused  to  fix  the  amount  of  a  bond  to  be  given 
by  the  movants,  that  the  motion  to  set  aside  the  judgments  was  ten- 
dered to  him  in  vacation,  that  he  was  without  jurisdiction  to  enter- 
tain the  same,  and  was  therefore  without  authority  to  grant  any 
order  or  to  do  any  act  which  would  have  the  effect  of  superseding 
the  judgments  of  Laurens  superior  court  under  which  the  movants 
had  been  sentenced  to  the  penitentiary. 

Can  the  judge  of  a  superior  court  entertain  or  pass  upon  a  mo- 
tion made  in  vacation  to  set  aside  a  judgment  of  that  court  ?  If 
he  can  not,  then  the  decision  of  Judge  Hart  refusing  to  grant  a  rule 
nisi  on  the  motion  in  the  present  case  was  correct,  without  refer- 
ence to  the  reasons  stated  by  him  in  his  order  which  was  entered 
on  the  motion.  The  judgments  sought  to  be  attacked  are  judg- 
ments of  the  superior  court,  that  is,  judgments  rendered  by  the 
court  at  a  regular  term  thereof.  What  control  has  the  judge  in 
vacation  over  the  judgments  of  the  superior  court  rendered  in  term 
time  ?  The  Civil  Code,  §  4325,  answers  this  question.  "  Said  judges 
can  not  exercise  any  power  out  of  term  time,  except  the  authority 
is  expressly  granted;  but  they  may,  by  order  granted  in  term,  ren- 
der a  judgment  in  vacation."  The  code  provides  that  either  party 
to  a  judgment  may  move  to  set  it  aside  for  any  defect  not  amend- 
able which  appears  on  the  face  of  the  record  or  pleadings,  and  that 
such  motion  "may  be  made  at  anytime  within  the  statute  of  limi- 
tations." Civil  Code,  §§  5362-3.  Unless  the  provision  of  the 
code  just  referred  to  authorizes  a  judge  of  the  superior  court  to  en- 
tertain a  motion  made  in  vacation  to  set  aside  a  judgment,  there  is 
no  express  law  giving  this  authority,  so  far  as  we  have  been  able 
to  find.     Keeping  in  mind  that  the  law  in  terms  declares  that  the 


Digitized  by  VjOOQIC 


Ga.)  MABCH  TERM,  1902.  889 

judge  in  vacation  can  not  do  any  act  unless  the  authority  be  ex* 
pressly  granted,  can  the  language  of  the  section  above  referred  to 
be  properly  construed  to  be  an  express  grant  of  power  to  enter^ 
tain  a  motion  made  in  vacation  to  set  aside  a  judgment?  When 
the  code  declares  that  such  a  motion  may  be  made  at  any  tim^ 
within  the  statute  of  limitations,  does  this  mean  that  the  judge  out 
of  term,  wherever  he  maybe  within  the  State,  either  out  of  his  cir- 
cuit  or  within  it,  may  entertain  a  motion  to  set  aside  a  judgment 
rendered  by  him  in  term  time  ?  The  statute  of  limitations  referred 
to  in  the  section  cited  is  the  statute  which  fixes  the  time  within 
which  motions  to  set  aside  judgments  maybe  made  at  three  years. 
Civil  Code,  §  3764  There  being  no  law  which  in  express  terms 
says  that  the  judge  in  vacation  may  entertain  a  motion  made  in  va- 
cation to  set  aside  a  judgment,  the  section  above  cited  which  points 
out  the  difference  between  a  motion  to  set  aside  a  judgment,  the 
former  of  which  must  be  made.during  the  term  at  which  the  judg- 
ment was  rendered^  while  the  latter  may  be  made  at  any  time 
within  the  statute  of  limitations,  must  be  construed,  so  far  as  the 
question  of  time  is  concerned,  in  connection  with  that  section  ci 
the  code  which  unequivocally  declares  that  the  judge  can  not  exeiv 
cise  any  power  in  vacation  unless  the  authority  is  given  by  express 
law.  In  other  words,  if  the  power  of  the  judge  to  pass  upon  a  mat- 
ter in  vacation  is  set  up  under  any  law,  and  the  law  is  doubtful  or 
ambiguous  on  this  question,  the  doubt  or  ambiguity  will  be  re- 
solved against  the  power  of  the  judge  to  entertain  jurisdiction  in 
vacation.  The  only  law  under  which  the  right  of  the  judge  to  en- 
tertain a  motion  made  in  vacation  to  set  aside  a  judgment  could  be 
possibly  claimed  being  the  one  above  referred  to,  and,  at  beet  it 
being  a  matter  of  grave  doubt  whether  the  language  of  the  same 
would  be  sufficient  to  confer  this  power  upon  the  judge,  the  doubt 
must  be  resolved  against  the  power  of  the  judge  to  entertain  the 
motion  made  in  vacation. 

The  effect  of  this  ruling  is  to  construe  the  language  of  the  code 
to  mean  that  a  motion  to^  set  aside  a  judgment  may  be  entertained 
by  the  court  which  rendered  it,  provided  the  same  is  presented  dur- 
ing term  and  within  three  years  from  the  date  of  its  rendition.  That 
the  last  day  of  the  three  years  might  happen  to  be  at  a  time  when  the 
court  was  not  in  session  would  be  no  sufficient  reason  to  authorize 
a  ruling  that  the  judge  could  exercise  an  authority  in  vacation  when 
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there  was  nothing  in  the  statute  expressly  conferring  that  right. 
It  is  better  to  give  the  law  a  construction  which  might  have  the 
effect  in  a  given  case  to  apparently  shorten  the  period  fixed  by  the 
statute  of  limitations  than  to  construe  a  doubtful  and  eqiiivocal  pro- 
vision of  law  as  authority  for  the  judge  to  exercise  a  power  in  vaca- 
tion which  was  not  expressly  granted.  The  motion  to  set  aside  the 
judgment  does  not  show  whether  it  was  presented  in  term  time  or 
vacation.  There  are  some  recitals  in  the  motion  which  might  in- 
dicate that  it  was  presented  in  vacation.  There  are  none  to  indi- 
cate that  it  was  presented  in  term.  As  the  judge  had  no  authority 
to  entertain  the  motion  if  it  was  made  in  vacation,  it  was  incum- 
bent upon  the  movants  to  show  upon  the  face  of  the  petition  that  it 
was  presented  at  a  time  when  the  judge  had  authority  to  entertain 
the  same.  We  have,  for  this  reason,  treated  the  motion  as  having 
been  presented  in  vacation ;  and  as  the  judge  had  no  authority  to  en- 
tertain the  same  when  made  in  vacation,  he  committed  no  error  in 
refusing  to  grant  a  rule  nisi  thereon.  In  reference  to  the  appUcation 
for  a  mandamus,  it  distinctly  appears  from  the  answer  of  the  judge 
that  the  motion  was  presented  to  him  in  vacation.  When  the  mo- 
tion was  presented  to  the  judge  he  had  no  authority  or  jurisdiction 
whatever  over  the  matter,  and  the  only  thing  which  he  could  prop- 
erly do  was  to  refuse  to  act  on  the  motion.  The  refusal  to  grant 
a  rule  nisi  was  in  effect  a  refusal  to  exercise  authority  or  jurisdic- 
tion in  the  matter.  While  this  refusal  could  be  made  the  subject- 
matter  of  a  bill  of  exceptions  and  the  case  be  thus  brought  to  tliis 
court  by  writ  of  error,  the  fact  that  the  judge  had  no  authority  or 
jurisdiction  whatever  in  reference  to  the  matter  was  not  in  the  slight- 
est degree  changed  by  reason  of  a  bill  of  exceptions  having  been  filed. 
The  judgments  of  Laurens  superior  court,  under  which  the  movants 
were  sentenced  to  the  penitentiary,  were  and  are,  so  far  as  this  mo- 
tion is  concerned,  vaUd  and  subsisting  judgments,  and  the  judge  in 
the  present  case  could  do  nothing  whatever  in  vacation  which  would 
have  the  effect  of  arresting  their  progress.  The  judge  having  no 
control  whatever  in  vacation  over  the  judgments  of  Laurens  superior 
court,  this  court  will  not  by  mandamus  compel  him  to  do  any  act 
which  would  have  the  effect  of  superseding  one  of  such  judgments. 
Judgment  affirmed,  Marulamiis  nisi  discharged.  All  the 
Justices  concurring,  except  Little,  J.,  absent. 
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LoYD  V.  The  State. 

Ltthpkin,  p.  J.    The  evidence  was  eufficient  to  show  not  only  that  a  larceny 
was  committed  by  the  accused,  but  also  that  the  property  stolen  was  that 
described  in  the  indictment. 
Judgment  affirmed.    All  the  Justices  concurring,  except  Little,  J.,  absent. 

Submitted  February  17,  — Decided  March  11,  1902. 

Indictment  for  larceny  of    cotton.      Before  Judge  Brinson. 
Richmond  superior  court.     December  27,  1901. 

C.  A.  Picquet,  for  plain tiflf  in  error. 
J,  8,  Beynolds,  soUcitor-generaly  contra. 


lU    841 
OaieS 

GRAVITT  V.  THE  STATE.  •^  ^ 

1.  In  the  trial  of  an  indictment  for  burglary,  where  a  breaking  and  larceny  have 
been  shown,  recent  possession  of  the  stolen  property  by  the  accused,  where 
such  possession  is  not  satisfactorily  explained,  is  a  circumstance  sufficient  to 
authorize  the  jury  to  find  that  the  accused  is  guilty  as  chaiged,  but  it  does 
not  create  a  presumption  of  law  against  the  accused,  and  is  not  of  itself  nec- 
essarily proof  of  his  guilt. 

2.  A  conviction  of  buiglaiy  is  not  sustained  by  evidence  which,  taken  most 
strongly  against  the  accused,  would  only  lead  to  the  conclusion  that  he  has 
been  guilty  of  receiving  stolen  goods. 

Submitted  February  17,  —  Decided  March  11,  1902. 

Indictment  for  burglary.  Before  Judge  Estes.  Hall  superior 
court.     January  4,  1902. 

JET.  IT.  Dean,  for  plaintiflf  in  error,  cited,  as  to  the  instruction  on 
recent  possession  of  stolen  property :  95  Oa,  223(4);  96  Oa,  355; 
105  Ga,  649;  106  Oa,  371 ;  109  Oa,  165. 

W,  A,  Charters,  solicitor-general ,  contra,  cited:  1  Greenleaf,  Ev. 
§34;  57  Oa.  505;  71  Oa,  864;  76  Oa,  17;  87  Oa,  551;  91  Oa. 
284;  92  Oa.  33;  105  Oa,  651 ;  106  Oa,  372;  110  Oa.  774. 

Lewis,  J.  The  accused  was  tried  in  the  superior  court  of  Hall 
county,  upon  an  indictment  charging  him  with  burglary,  and  was 
convicted.  He  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

1.  The  court  charged  the  jury,  in  eflfect,  that  where  a  breaking 
and  larceny  have  been  shown,  recent  possession  of  the  stolen  prop- 
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erty  by  one  accused  of  the  burglary,  not  explained  to  the  satis&c- 
tion  of  the  jury,  would  be  proof  of  \na  guilt ;  that  wjiile  possession 
*  satisfactorily  explained  would  create  no  presumption  against  the 
accused,  ''if  he  fails  to  account  for  it  to  the  satisfaction  of  the  jury, 
the  law  presumes  he  i8  the  guilty  party."     This  charge  states  too 
broadly  the  rule  applicable  to  recent  possession  of  stolen  property, 
and  was  error  manifestly  prejudicial  to  the  accused.     It  is  true,  as 
has  been  repeatedly  ruled  by  this  court,  that  such  possession,  un- 
explained, or  not  satisfactorily  explained,  is  a  very  strong  circum- 
stance, upon  which  the  jury  will  be  authorized  to  infer  the  guilt  of 
the  accused.     But  to  charge  that  this  circumstance  creates  a  pre- 
sumption of  law  that  the  one  so  foimd  in  possession  of  stolen  prop- 
erty is  guilty  of  the  theft  therecrf,  and  is  of  itself  proof  of  guilt,  is 
to  compel  the  jury  to  do  that  which  they  ai'e  merely  permitted  by 
law  to  do.     The  presumption  is  one  of  fact,  and  not  of  law.    There 
is  nothing  in  what  is  here  laid  down  which  conflicts  with  the  case 
of  Jones  V.  State^  105  Oa,  650 ;  for  while  it  is  there  stated  as  a 
general  rule  that  the  recent,  absolute,  and  imexplained  possesion 
of  stolen  goods  raises  a  presumption  of  the  guilt  of  the  person  hav- 
ing such  possession,  the  greatest  length  to  which  the  rule  is  carried 
is  that  it  is  sufficient  to  warrant  the  conviction  of  the  accused,  and 
at  another  point  in  the  opinion  the  following  language  is  used : "  It 
is  true  that  the  possession  of  goods  stolen  at  the  time  of  the  com- 
mission of  a  burglary  is  but  a  circumstance.     If  it  is  recent,  it  is, 
when  imexplained,  a  very  strong  circumstance  tending  to  show  the 
guilt  of  the  possessor,  and  it  is  sufficient  to  put  the  burden  of  ex- 
plaining the  possession  on  the  person  charged  with  the  offense." 
In  Lester  v.  State^  106  Oa.  372,  the  rule  is  stated  in  the  following 
language:  "If  one  be  found  in  the  recent  possession  of  goods 
shown  to  have  been  stolen  from  the  house  at  the  time  of  the  break- 
ing and  entering,  such  possession  is  sufficient  to  connect  the  per- 
son in  possession  with  the  perpetration  of  the  offense.     But  it  is 
not  of  itself  coDclusive."     See,  also.  Turner  v.  State,  114  Ga.  425. 
2.  It  appears  that  another  person  than  the  accused,  one  Cruse, 
has  been  convicted  of  the  same  burglary  as  that  with  which  Gravitt 
was  charged.     There  ia  nothing  in  the  evidence  to  connect  Gravitt 
with  the  breakiDg  and  entering  of  the  store  of  the  prosecutor  as 
charged  in  the  indictment,  either  as  principal  or  as  an  accesscMry  of 
Cruse.     Viewed  most  strongly  against  the  accused,  the  evidence 
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only  authorized  the  inference  that  he  was  guilty  of  receiving  stolen 
goods.  The  verdict  finding  him  guilty  of  burglary  was  therefore 
unwarranted,  and  should  have  been  set  aside  on  motion  for  new  trial 
Judgment  reversed.  All  the  Justices  concurring,  except  Little,  J,, 
absent 


Gbavitt  v.  The  State. 

SnofONS,  C.  J.    No  error  of  law  was  committed^  and  the  evidence  was  suffi- 
cient to  warrant  the  verdict. 
Judgment  reveraed.    AUthe  Justices  concurring,  except  Little,  Jl^  absent. 

Submitted  February  17,— Decided  Mftroh  11, 1902. 

Indictment  for  receiving  stolen  goods.     Before  Judge  Estes. 
Hall  superior  court.     January  4,  1902. 

H.  H.  Dean,  for  plaintiff  in  error. 

W.  A.  Charters,  solicitor-general,  contra. 


Stripland  v.  The  State. 

Cobb,  J.  1.  The  accused  being  indicted  for  receiving  stolen  goods,  and  the  evi- 
dence being  insufficient  to  show  beyond  a  reasonable  doubt  that  at  the  time 
of  the  reception  of  the  goods  he  knew  they  had  been  stolen,  his  conviction 
was  not  warranted,  and  a  new  trial  should  have  been  granted. 

2.  While  in  order  to  convict  one  of  the  offense  of  receiving  stolen  goods  the 
guilt  of  the  principal  must  be  shown  (Edwards  v.  State,  80  Ga.  127),  the 
record  of  the  conviction  and  sentence  of  the  principal  is  prima  facie  evidence 
of  his  guilt,  and  places  the  onus  upon  the  accused  of  showing  that  he  was  not 
properly  convicted.  Anderson  v.  State,  63  Oa.  676  (3) ;  Coxwell  v.  StcUe,  QQ 
Ga.  810  (3). 
Judgment  reversed.    All  the  Justices  concuArring,  except  Little,  J.,  absent. 

Submitted  February  17,— Decided  March  11, 1902. 

Indictment   for  receiving  stolen  goods.     Before  Judge  Estes. 
HaU  superior  court.     January  4,  1902. 

jff".  ff.  Dean,  tor  plaintiff  in  eiTor. 

W,  A,  Charters,  solicitor-general,  contra. 
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Beach  v.  The  Statk 

Lbwis,  J.    The  motion  for  a  new  trial  does  not  complain  of  the  oommiasion  of 
any  error  of  law.    There  was  some  evidence  to  sustain  the  conviction  of  the 
accused.    The  judge  of  the  trial  court  was  satisfied  with  the  verdict,  and  this 
conrt  will  not  interfere  with  his  discretion  in  refusing  to  grant  a  new  triaL 
JudgmenJb  affirmed.  All  the  Justices  coTkCwrring^  except  Littie^  /.,  absent. 

Argued  Febnutry  17,  —Decided  Mareh  U,  1902. 

Indictment  for  murder.     Before  Judge  Felton.     Houston  supe- 
rior court.     January  9,  1902. 

Duncan  &  Duncan,  for  plaintiff  in  error.    Boykin  Wright,  aMor- 
ney-generai,  and  William  Brunsan,  solicitor-general,  contra. 


WOODSON  V.  THE  STATK 

1.  Where  one  is  tried  upon  an  accusation  charging  him  with  the  offense  defined 
by  the  Penal  Code,  $601,  and  the  evidence  fails  to  show  that  he  solicited  or 
procured  any  resident  of  this  State  to  remove  from  the  same  with  a  design 
to  settle  elsewhere,  or  that  he  attempted  so  to  do,  he  can  not  be  lawfully 
convicted. 

2.  Although  one  count  in  an  accusation  may  chaige  the  accused  with  illegally 
carrying  on  business  as  .an  emigrant  agent,  in  a  named  county,  *'  without 
first  going  before  the  ordinary  of  said  county  and  registering  his  name  as  such 
emigrant  agent,  and  his  place  of  business,  and  without  first  paying  the  tax  of 
$500.00  as  required  by  law,  to  the  tax-collector  of  said  county,'*  yet  if  this 
general  charge  is  followed  by  matter  descriptive  of  the  act  which  the  ac- 
cused did,  which  negatives  the  precedent  general  averment,  such  count  does 
not  charge  the  accused  with  carrying  on  business  as  an  emigrant  agent  in  vio- 
lation of  the  general  tax  act  of  1898. 

8.  As  the  evidence  wholly  failed  to  establish  the  only  offense  charged  in  the  accu- 
sation, the  judgment  of  the  superior  court  overruling  ^e  certiorari  was 
erroneous. 

Argued  Febmmry  IS,— Decided  March  U,  1902. 

Certiorari  Before  Judge  Candler.  Newton  superior  court 
January  1,  1902. 

J.  M.  Pace  and  F.  C.  Foster,  for  plaintiff  in  error. 

W.  T,  Kimsey,  solicUor-general^  and  J.  F.  Rogers,  contra. 

Fish,  J.  Porter  Woodson  was  tried  in  the  county  court  of  New- 
ton county,  before  the  judge  of  said  court  without  the  intervention 
of  a  jury,  upon  an  accusation  made  by  R.  L.  Loyd,  tax-collector  of 
the  county,  charging  him  with  having  committed  a  misdemeanor. 
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The  particular  offense  with  which  he  was  charged  was  set  forth  as 
follows:  "For  that  the  said  Porter  Woodson,  on  the  1st  day  of  Feb- 
ruary, 1900,  in  the  county  aforesaid,  did  solicit  and  procure  emi- 
grants, or  did  attempt  to  do  so,  without  first  procuring  a  license  as 
provided  by  law ;  and  he  further  charges  that  said  Porter  Woodson 
as  the  agent  or  employee  of  one  Williams,  an  emigrant  agent,  did 
carry  on  said  business  as  an  emigrant  agent  and  engage  in  said 
county  illegally,  without  first  going  before  the  ordinary  of  said 
county  and  registering  his  name  as  such  emigrant  agent  and  his 
place  of  business,  and  without  first  paying  the  tax  of  $500.00  as 
required  by  law,  to  the  tax-collector  of  said  county.  The  said  Por- 
ter Woodson  as  the  agent  or  employee  of  said  Williams  having 
solicited  or  procured,  or  attempted  to  do  so,  emigrants  to  go  from 
this  State  to  some  place  out  of  this  State,  contrary  to  the  laws  of 
said  State,"  etc.  The  judge  found  the  accused  guilty,  and  passed 
sentence  upon  him  accordingly ;  whereupon  he  carried  the  case  by 
certiorari  to  the  superior  court,  where  the  certiorari  was  overruled 
and  the  judgment  of  the  county  court  affirmed.  To  this  judgment 
he  excepted  and  brought  the  case  to  this  court  for  review.  In  the 
petition  for  certiorari  complaint  was  made  of  the  overruling  of  a  de- 
murrer, which  raised  the  question  of  the  constitutionality  of  the 
law  upon  which  the  accusation  was  based,  but  this  point  was  aban- 
doned in  this  court ;  and  the  only  ground  of  the  petition  for  cer- 
tiorari which  is  relied  upon  here  is,  that  the  conviction  of  the 
accused  was  without  evidence  to  support  it  and  contrary  to  law. 

1.  It  is  contended  by  the  plaintiff  in  error  that  the  only  offense 
with  which  he  was  charged  was  a  violation  of  the  Penal  Code,  §  601. 
That  section  reads  as  follows:  "Any  person  who  shall  solicit  or 
procure  emigrants,  or  shall  attempt  to  do  so,  without  first  procur- 
ing a  license  as  required  by  law,  shall  be  guilty  of  a  misdemeanor." 
It  is  contended  by  the  State  that  the  accused  was  not  only  charged 
with  a  violation  of  this  section  of  the  Penal  Code,  but  also  with 
having  violated  certain  provisions  of  the  general  tax  act  of  De- 
cember 22,  1898.  (Acts  of  1898,  p.  21.)  The  provisions  re- 
f erred  to  are  the  tenth  paragraph  of  section  2,  which  imposes  a 
specific  tax  in  the  following  language :  "  Upon  each  emigrant  agent, 
or  employer  or  employee  of  such  agents,  doing  business  in  this 
State,  the  sum  of  five  hundred  dollars  for  each  county  in  which  such 
business  is  conducted  ;"  and  section  4,  which  provides  that  before 
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persons  upon  whom  such  tax  is  imposed  "  shall  be  authorized  to 
t»rry  on  said  business  they  shall  go  before  the  ordinary  of  the 
county  in  which  they  propose  to  do  business  and  register  their 
names,  places  of  business,  and  at  the  same  time  pay  their  taxes  to 
the  tax-collector/'  and  that  "  any  person  failing  to  register  with  the 
ordinary,  or,  having  registered,  failing  to  pay  the  tax  as  herein 
required,  shall  be  liable  to  indictment  for  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  less  than  double  the  tax,  or  be  im- 
prisoned as  prescribed  by  section  1039  of  volume  III  of  the  Ckxie 
of  1895,  or  both,  in  the  discretion  of  the  court."  It  is  upon  this 
latter  contention  that  counsel  for  the  State  mainly  bases  his  argu- 
ment that  the  evidence  was  sufficient  to  sustain  the  conviction. 

Granting  that  there  is  a  Kcense  required  by  law  of  one  who  so- 
licits or  procures  emigrants,  or  attempts  to  do  so,  before  a  convic- 
tion under  the  Penal  Code,  §601,  could  be  sustained,  it  would  be 
necessary  for  the  evidence  to  show  that  the  accused  did  soKcit  or 
procure  emigrants  or  attempt  to  do  so.  In  Vamer  v.  Staie^  110 
Ga,  595,  the  plaintiff  in  error  had  been  convicted  in  the  court  below 
of  a  violation  of  this  section  of  the  Penal  Code,  upon  proof  showing 
that  he  "had  made  an  arrangement  with  two  persons,  under  which 
they  were  to  go  to  the  State  of  Florida  and  there  to  be  employed  in 
cutting  turpentine  boxes;"  and  "that  the  purpose  of  each  of  these 
persons  was  to  go  to  the  State  of  Florida  to  work,  and  that  neither 
had  any  present  intention  of  taking  up  Ms  residence  there."  This 
court  held  that,  as  an  emigrant  is  "  one  who  quits  his  country  for 
any  lawful  reason,  with  a  design  to  settle  elsewere,  and  takes  his 
&mily  and  property  with  him,"  the  conviction  could  not  be  sus- 
tained, as  the  evidence  failed  to  show  that  the  persons  whom  the 
accused  procured  to  go  from  this  State  to  the  State  of  Florida  were 
emigrants.  There  is  not  a  particle  of  evidence  in  the  present  case 
that  the  accused,  or  even  Williams,  whose  agent  or  employee  he 
was,  solicited  or  procured  any  one  to  go  from  this  State  for  the 
purpose  of  making  Us  domicile  in  another  State,  or  attempted  to 
do  so.  It  is,  therefore,  clear  that  the  conviction  can  not  be  sus- 
tained under  the  Penal  Code,  §  601. 

2.  After  a  careful  consideration  of  the  matter,  we  have  reached 
the  conclusion  that  the  only  offense  with  which  the  accused  was 
charged  was  that  defined  by  the  above-mentioned  section  of  the 
Pend  Code.     The  portion  of  the  accusation  upon  which  is  based 
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the  contention  of  counsel  for  the  State,  that  the  accused  was  charged 
with  a  violation  of  the  general  tax  act  of  1898,  is  as  follows: 
"and  he  further  charges  that  said  Porter  Woodson  as  the  agent  or 
employee  of  one  Williams,  an  emigrant  agent,  did  carry  on  said 
business  as  an  emigrant  agent  and  engage  in  said  county  ill^Uy, 
without  first  going  before  the  ordinary  of  said  coimty  and  register- 
ing his  name  as  such  emigrant  agent,  and  his  place  of  business,  and 
without  first  paying  the  tax  of  $500.00  as  required  by  law,  to  the 
tax-collector  of  said  county."  This  language,  standing  alone, 
might,  in  the  absence  of  a  special  demurrer,  be  sufficient  to  charge 
a  violation  of  the  above-mentioned  tax  act.  It  does  not,  however, 
stand  alone,  but  is  immediately  followed  by  these  words :  "  The 
said  Porter  Woodson  as  agent  or  employee  of  said  Williams  having 
soKcited  or  procured,  or  attempted  to  do  so,  emigrants  to  go  from 
this  State  to  some  jJace  out  of  this  Stata"  'Here  the  act  which 
the  accused,  as  the  agent  or  employee  of  Williams,  is  charged  to 
have  done  is  set  forth  and  described,  and  that  act  is  "having  solic- 
ited or  procured,  or  attempted  to  do  so,  emigrants  to  go  from  this 
State  to  some  place  out  of  this  State."  This  did  not  constitute  a 
violation  of  the  particular  provisions  of  the  general  tax  act  of  1898 
upon  which  the  State  relies.  Those  provisions  are  only  violated 
when  one,  without  first  complying  with  the  requirements  of  the 
statute,  hires  laborers  in  this  State  to  be  employed  beyond  the  lim- 
its of  the  same.  They  are  not  violated  when  one  unlawfully  so- 
licits or  procures,  or  attempts  to  do  so,  "emigrants  to  go  from  this 
State  to  some  place  out  of  this  State."  Williams  v.  Fears,  110  6a. 
584 ;  Vanur  v.  State,  supra.  The  descriptive  words  in  question 
can  not  be  rejected  as  surplusage.  Bishop  says :  "  The  doctrine  is, 
that  unnecessary  matter,  of  a  sort  or  so  averred  as  to  n^ative  the 
offense  meant,  or  otherwise  to  show  the  prosecution  not  maintain- 
able, can  not  be  rejected  as  surplusage."  1  Bish.  Crim.  Proc.  §  482. 
The  author  illustrates  this  principle  by  the  ruling  made  in  Rex  v. 
Murray,  5  Car.  &  P.  145,  "  where  at  the  trial  the  embezzlement 
count  failed  because  the  offense  as  proved  was  larceny,  and  a  count 
following  for  larceny  stated  it  to  have  been  committed  'in  manner 
and  form  aforesaid,'"  and  "it  was  held  that  these  quoted  words 
could  not  be  rejected,  so  there  could  be  no  conviction."  There  is 
a  striking  similarity  between  that  case  and  the  one  which  we  have 
under  consideration.    There,  in  the  coimt  for  larceny,  it  was  alleged 
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to  have  been  committed  "  in  manner  and  form  aforesaid,"  and  as 
these  words  were  held  to  refer  to  the  "manner  and  form"  set  out 
in  the  count  for  embezzlement,  the  coimt  for  larceny  was  held  to 
be  bad.  Here  what  may  be  termed  the  first  count  is  for  a  viola- 
tion of  the  Penal  Code,  §  601,  and  the  second  coimt  is  relied  on  as 
charging  a  violation  of  certain  provisions  of  the  general  tax  act  of 
1898  ;  but  the  act  described  and  particularized  in  this  last  count  is 
one  which,  if  unlawfully  done,  would  constitute  the  offense  set 
forth  in  the  first  count,  and  not  the  one  which  this  last  count  at- 
tempts to  charge.  In  State  t?.  Dowd,  95  Mo.  163,  it  was  held: 
**  An  indictment  for  obtaining  a  deed  by  false  pretenses,  which 
charges  it  to  be  the  property  of  certain  persons,  but  alleges  that 
they  had  'executed,  signed,  sealed,  acknowledged,  and  delivered  it, 
in  due  form  and  manner  of  law,'  is  insufl&cient.  •  After  the  deed  was 
delivered  it  ceased  to  be  the  property  of  those  executing  it,  and  it 
was  impossible  to  have  defrauded  them  by  reason  of  obtaining  it 
by  false  pretenses."  In  Fulford  v.  State,  50  Oa.  591,  the  indict- 
ment charged  the  defendant  on  trial  with  the  offense  of  assault 
with  intent  to  murder,  as  principal  in  the  second  degree,  in  being 
present,  aiding  and  abetting  the  person  charged  as  principal  in  the 
first  degree,  "  by  pushing,  striking,  assaulting,  and  threatening  the 
said  J.  A.  Conway,"  the  person  upon  whom  the  assault  with  intent 
to  murder  was  alleged  to  have  been  committed.  It  was  held  that 
while  "  it  was  not  necessary  that  the  pleader  should  have  stated 
the  acts  of  the  defendant  which  constituted  his  *  aiding  and  abet- 
ting,' or  to  define  how  it  was  done,"  yet  as  the  prisoner  was  charged 
with  aiding  and  abetting  by  "pushing,  striking,  assaulting,  and 
threatening,"  these  words,  being  descriptive  of  his  acts  which  con- 
stituted the  offense  of  which  he  was  accused,  could  not,  on  motion 
of  the  prosecuting  counsel,  without  the  consent  of  the  prisoner,  be 
stricken  from  the  indictment  as  surplusage.  The  effect  of  the  rul- 
ing was  to  confine  the  prosecution,  in  proving  that  the  accused 
aided  and  abetted  the  alleged  principal  in  the  first  d^ree,  to  proof 
showing  that  he  aided  and  abetted  in  the  way  charged  in  the  in- 
dictment. In  the  present  case,  the  words, "  having  solicited  or  pro- 
cured, or  attempted  to  do  so,  emigrants  to  go  from  this  State  to  some 
place  out  of  this  State,"  are  descriptive  matter,  which  is  a  part  of 
an  entire  averment.  This  being  so,  this  descriptive  matter  can  not 
be  omitted,  or  rejected,  as  surplusage,  without  omitting,  or  reject- 
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ing,  the  entire  averment  of  which  it  forms  a  part.  1  Bish.  New 
Grim.  Proc.  §485, 1,  2.  If  the  entire  averment  is  rejected,  then, 
of  course,  the  accused  would  not  be  charged  with  the  offense  de- 
fined by  the  general  tax  act  of  1898.  If  the  entire  averment 
stands,  the  same  resiilt  follows,  because  the  words  descriptive  of 
the  act,  or  acts,  wherein  the  offense  is  alleged  to  have  consisted 
show  that  what  the  accused  is  all^d  to  have  done  did  not  consti- 
tute such  offense. 

3.  As  the  evidence  wholly  failed  to  establish  the  only  offense 
charged  in  the  accusation,  the  judgment  of  the  superior  court  over- 
ruling the  certiorari  was  erroneous.    . 

Judgment  reversed.  All  the  Justices  concurring,  except  Little, 
J.,  absent. 


YOUNG  V.  THE  STATE. 

1.  The  verdict  in  this  ca«e  was  not  without  sufficient  evidence  to  support  it.  nr"84oI 

2.  It  is  not,  in  order  to  render  dying  declarations  admissible  in  evidence  upon      122   ifl2| 
a  trial  for  murder,  essential  for  the  State  to  show  that  the  declarant  affirma-     114    849 
tively  said  he  was  in  a  dying  condition  or  used  language  of  like  import    if     ^    ^ 
he  was  in  fact  in  articulo  mortis  and  the  circumstances  were  such  as  to  in- 
dicate that  he  must  have  known  that  this  was  so,  it  is  proper  to  allow  the 
declarations  to  be  proved  and  instruct  the  jury  to  determine  for  themselves 
whether  or  not  the  statements  made  by  the  deceased  were  ^*  conscious  utter- 
ances in  the  apprehension  and  immediate  prospect  of  death.  ^^ 

Argoed  Febniary  18,— Decided  March  11,  1902. 

Indictment  for  murder.  Before  Judge  Seabrook.  Effingham 
superior  court.     January  4, 1902. 

D.  H.  Clark,  for  plaintiff  in  error. 
Livingston  Kenan,  solicitor-general,  contra. 

Lumpkin,  P.  J.  Upon  an  indictment  for  murder  the  plaintiff  in 
error.  Young,  was  convicted  of  the  offense  of  volimtary  manslaughter, 
and  excepted  to  the  overruling  of  a  motion  for  a  new  trial.  This 
motion  complains  that  the  verdict  was  contrary  to  the  evidence,  and 
assigns  error  upon  the  refusal  of  the  court  to  exclude  proof  of  cer- 
tain declarations  of  the  deceased,  the  contention  of  the  accused 
being  that  ''these  declarations  of  the  deceased  were  admitted  with- 
out sufficient  evidence  that  he  was  then  in  articulo  mortis  or  in  any 
way  realized  the  near  approach  of  death." 
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1.  As  to  the  general  grounds  of  the  motion,  it  is  sufficient  to  say 
that  a  careful  examination  of  the  brief  of  evidence  shows  that  there 
was  ample  testimony  to  sustain  the  verdict  returned  by  the  jury. 

2.  The  special  ground  of  the  motion  is  also  without  merit.  It 
was  imequivocally  shown  that  at  the  time  the  deceased  made  the 
declarations  proof  of  which  was  objected  to  at  the  trial,  he  was  in 

'a  dying  condition ;  and  aU  the  circumstances  disclosed  by  the  evi- 
dence conclusively  showed  that  he  must  have  been  aware  that  such 
was  the  fact.  It  does  not  appear  that  be  made  any  affirmative 
statement  as  to  his  condition,  or  that  he  said  anything  indicating  a 
knowledge  on  his  part  that  the  approach  of  death  was  near.  The 
precise  point  insisted  upon  by  counsel  for  the  accused  is,  that  in 
order  to  render  a  dying  declaration  admissible,  it  must  appear  from 
words  used  by  the  declarant  that  he  knew  he  was  in  a  dying  con- 
dition. This  contention  is  not  in  accord  with  the  true  law.  In 
Dumas  v.  State,  62  Oa.  58,  it  was  ruled :  "  That  declarations  oflTered 
in  evidence  as  dying  declarations  were  made  under  the  belief  that 
the  wound  was  mortal  and  death  impending  may  be  inferred  from 
the  nature  of  the  wound  and  other  circumstances,  though  nothing 
direct  was  said  respecting  death  or  danger.  The  court  must 
judge  of  the  preliminary  evidence,  in  the  first  instance,  and  deeming 
it  prima  facie  sufficient  should  admit  the  declarations  to  the  jury, 
instructing  the  jury  afterwards  to  pass  finally  for  themselves  on 
the  question  whether  or  not  the  declarations  were  conscious  utter- 
ances in  the  apprehension  and  immediate  prospect  of  death."  In 
Bush  V.  State,  109  Oa,  126,  the  2>i^ma«  case  was  cited  approvingly, 
Mr.  Justice  little  saying :  "  The  jury  are  at  liberty  to  weigh  all  the 
circumstances  under  which  the  declarations  were  made,  including 
those  already  proved  to  the  judge,  and  to  give  the  testimony  such 
credit  as  upon  the  whole  they  may  think  it  deserves."  See  also, 
in  this  connection.  Smith  v.  State,  110  Oa.  255,  and  cases  dted. 
In  the  case  before  us  the  court  pursued  the  proper  practice,  as  in- 
dicated above ;  and  the  jury  could  well  have  found  that  the  deceased 
knew  he  was  wounded  unto  death  and  that  the  end  was  near  at  hand. 
Judgment  affi/rmei.  All  the  Justices  concurring,  except  LiUle,  J., 
absent. 
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REEVES  V,  CITY  OF  ATLANTA. 

The  recorder's  coiirt  of  the  City  of  Atlanta  has  jurisdiction  to  try  the  keeper  of 
a  pool  or  billiard  room  for  the  municipal  offense  of  admitting  a  minor  into 
the  same  without  the  written  consent  of  his  parent  or  guardian. 

Sabmitted  Febmary  18,  —  Bedded  March  11,  1902. 

Certiorari.  Before  Judge  Lumpkin.  Fulton  superior  court. 
October  21,  1901. 

W,  I.  Heywardy  for  plaintiff  in  error, 
t/l  Z.  Mayaon  and  W.  P.  HUl,  contra. 

Lumpkin,  P.  J.  An  ordinance  of  the  City  of  Atlanta  declares  that 
^'It  shall  not  be  lawful  for  any  person  or  persons  having  charge  or 
control  of  any  pool  or  billiard  room,  and  tables  kept  for  hire,  to  ad- 
mit into  any  such  room  any  minor,  or  to  allow  any  minor  to  play  at 
such  billiard  or  pool  table,  without  the  written  consent  of  the  parent 
or  guardian  of  such  minor."  The  plaintiff  in  error  was  tried  before 
the  recorder  of  Atlanta  upon  a  charge  of  violating  this  ordinance. 
Having  been  adjudged  guilty,  he  sued  out  a  certiorari,  and  by  his  bill 
of  exceptions  assigns  error  upon  the  overruling  thereof.  The  an- 
swer of  the  recorder  to  the  petition  for  certiorari  discloses  that  the 
evidence  in  his  court  was  suf&dent  to  establish  the  fact  that  the  ac- 
cused permitted  certedn  minors  to  enter  his  pool  or  bilhard  room 
without  the  consent  of  their  parents  or  guardiana  According  to 
the  evidence  some  of  the  minors  played  upon  the  tables  and  others 
did  not.  It  is  evident  that  the  judgment  of  conviction  rendered 
by  the  recorder  was  based  upon  so  much  of  the  ordinance  as  pro- 
hibited the  accused  from  allowing  minors  to  enter  the  room  in  ques- 
tion. The  main  point  made  by  the  petition  for  certiorari  is  that  in- 
asmuch as  section  413  of  the  Penal  Code,  as  amended  by  the  act 
of  1897  (Van  Eppe'  Supplement,  §  6748),  makes  it  a  State  offense 
for  the  owner  of  a  billiard  or  pool  table  to  "permit  any  minor  to 
play  or  roll  on  the  same,  without  the  consent  of  the  parent  or  guard- 
ian," the  recorder's  court  of  the  City  of  Atlanta  had  no  jurisdic- 
tion of  an  offense  of  this  nature.  Granting  that  this  position  is 
correct,  the  reply  to  it  is  obvious,  namely:  that  the  court  just  re- 
ferred to  did  have  jurisdiction  of  the  municipal  offense  of  permit- 
ting a  minor  to  enter  a  pool  or  billiard  room  without  the  written 
consent  of  his  parent  or  guardian.    We  therefore  have  no  difficulty 
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in  reaching  the  conclusion  that  there  was  no  error  in  refusing  to 
set  aside  the  decision  of  the  recorder. 

Jvdgment  affirmed.  All  the  Justices  concurring,  except  Little,  J.^ 
absent 


Mehaffey  V,  The  State. 

Simmons,  C.  J.  1.  Under  the  facts  disclosed  in  the  record,  the  presiding  judge 
did  not  abuse  his  discretion  in  refusing  to  grant  a  continuance. 

2.  A  statement  by  the  presiding  judge  in  a  criminal  case,  that  he  would  not  ap- 
prove an  application  to  the  Governor  for  a  certain  witness  then  confined  in 
the  penitentiary,  is  no  ground  for  exception  where  it  appears  that  such  ap- 
plication was  never  prepared  or  presented  to  the  judge  for  approval. 

8.  The  evidence  was  sufficient  to  authorize  the  verdict 

JudgmenZ  affirmed.    All  the  Justices  concurrijig,  except  Little,  J.,  absent. 

Submitted  February  17,  —Decided  March  11, 1902. 

Indictment  for  perjury.     Before  Judge  Candler.     Babun  supe- 
rior court.     December  16,  1901. 

W.  8.  Paris,  for  plaintiff  in  error. 

W.  A.  Charters,  solicitor-general,  contra. 
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BUEGAMY  V.  THE  STATE. 

1.  The  provisions  of  section  4  of  the  general  tax  act  of  1900,  so  far  as  they  relate 
to  the  substance  of  the  offense  committed  by  a  liquor-dealer  who  engages  in 
business  without  registering  with  the  ordinary,  or  who,  after  having  regis- 
tered, fails  to  pay  the  tax  required  by  law,  are  simply  declaratory  of  the  exist- 
ing law  of  the  State  as  contained  in  PoliUcal  Code,  §  796,  and  Penal  Code, 
§  490.  The  punishment  prescribed  in  the  act  differs  from  that  prescribed  in  the 
Penal  Code  for  the  punishment  of  misdemeanors,  and  in  imposing  sentence 
the  judge  should  be  governed  by  the  provisions  of  the  act,  this  being  the  latest 
expression  of  the  General  Assembly  on  the  subject. 

2.  Objection  that  a  sentence  imposed  in  a  criminal  case  is  excessive,  or  for  any 
reason  illegal  or  irregular,  can  not  be  properly  made  the  ground  of  a  motion 
for  a  new  trial. 

8.  The  evidence  authorized  the  verdict,  and  there  was  no  error  committed  at 
the  trial  requiring  the  granting  of  a  new  trial. 

Sabmitted  February  17,— Decided  Mardh  U,  1902. 

Indictment  for   selling  liquor.     Before  Judge  Felton.     Bibb 
superior  court.     January  23,  1902. 

John  B.  Cooper  and  Herman  Brasch,  for  plaintiff  in  error. 
William  Brunson,  solidtor-generai,  contra. 


Digitized  by  VjOOQIC 


Ga.)  MARCH  TERM,  1902.  853 

Cobb,  J.  The  accused  was  convicted  under  a  special  present- 
ment charging  that  on  April  10,  1901,  she  did  ''unlawfully  deal  in 
and  sell  spirituous  liquors,  malt  liquors,  and  intoxicating  bitters, 
without  registering  with  the  ordinary  .  .  and  without  paying 
the  tax  to  the  tax-collector  .  .  as  required  by  law."  The  case 
is  here  upon  a  bill  of  exceptions  complaining  of  a  judgment  over- 
ruling a  motion  for  a  new  trial. 

1.  The  code  requires  that  a  person  desiring  to  engage  in  the  sale 
of  spirituous  or  malt  liquors,  or  intoxicating  bitters,  shall,  before  he 
commences  the  sale  of  such  liquors  or  bitters,  go  before  the  ordinary 
of  the  coimty  in  which  he  proposes  to  do  business,  and  register  his 
name  as  a  dealer  in  these  liquors  or  bitters;  and  such  person  is 
also  required,  before  commencing  to  do  business,  to  pay  to  the  tax- 
collector  of  the  county  where  he  is  roistered  the  entire  amount  of 
the  tax  imposed  for  that  year  by  the  General  Assembly  in  the  gen- 
eral tax  act.  Political  Code,  §  791,  et  seq.  By  the  Political  Code, 
§  796,  and  the  Penal  Code,  §  430,  the  sale  of  spirituous  or  malt 
liquors  or  intoxicating  bitters  without  roistering  with  the  ordinary, 
or,  after  having  registered,  without  paying  the  tax  to  the  tax-col- 
lector, is  made  a  misdemeanor.  The  general  tax  act  for  1901-2, 
approved  December  21,  1900,  fixes  the  amount  of  tax  a  dealer  in 
such  liquors  or  bitters  shall  pay  at  $200,  and  provides  that  engag- 
ing in  business  without  having  registered,  or  without  having  paid 
the  tax,  shall  be  a  misdemeanor,  the  punishment  prescribed  being  a 
minimum  fine  of  double  the  amount  of  the  tax,  with  a  maximum  fine 
or  imprisonment  as  provided  in  the  Penal  Code,  §  1039.  See  Acts 
1900,  pp.  25,  27,  sec.  2,  par.  15,  sec.  4.  There  are  in  this  act  thirty- 
two  paragraphs  imposing  specific  taxes  upon  various  classes  of  busi- 
ness, many  of  the  paragraphs  referring  to  several  lines  of  business, 
and,  with  the  exception  of  the  lines  of  business  mentioned  in  three 
paragraphs,  all  persons  engaged  in  the  different  classes  of  business 
which  are  subject  to  tax  are  required  to  register  with  the  ordinary, 
and  are  subject  to  the  penalties  above  referred  to  for  failing  to  register, 
or  for  failing  to  pay  the  tax,  before  commencing  to  do  business.  The 
court  charged  the  jury ,  in  effect,  that  the  accused  was  indicted  under 
the  provisions  of  the  general  tax  act  of  1900,  and  did  not  in  any  way 
refer  to  the  Penal  Code,  §  430.  The  motion  for  a  new  trial  assigns  error 
both  upon  the  charge  and  the  failure  to  charge  just  referred  to.  It 
is  contended  that  if  the  accused  was  guilty  of  any  offense  at  all,  it 
• 
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was  a  violation  of  the  Penal  Code,  §  430,  and  that  the  j^rovisions  of 
the  general  tax  act  do  not  apply  to  any  case  within  the  provisions 
of  that  section  of  the  code;  it  being  insisted  that  the  tax  act,  prop- 
erly construed,  refers  only  to  cases  not  within  the  terms  of  any  ex- 
isting law.  It  is  impossible  to  tell  from  the  terms  of  the  special  pre- 
sentment whether  the  pleader  in  drafting  the  same  had  in  mind  the 
provisions  of  the  general  tax  act,  or  the  provisions  of  the  Penal  Ck)de, 
§  430,  or  the  provisions  of  the  Political  Code,  §  796.  The  language 
of  the  presentment  is  appropriate  to  any  of  the  three  laws  jost  re- 
ferred to.  The  section  of  the  Political  Code  and  the  section  of  the 
Penal  Code  are  the  same  law  appearing  in  different  places  in  the 
code.  The  general  tax  act  of  1900,  in  its  application  to  dealers  in 
liquors  and  intoxicating  bitters,  except  so  far  as  it  relates  to  the 
penalty  to  be  imposed  upon  such  dealers  for  failing  to  register,  or 
for  failing  to  pay  the  tax,  as  the  case  may  be,  is  simply  declaratory 
of  the  existing  law  of  the  State  as  found  in  the  provisions  of  the 
Political  and  Penal  Codes  above  referred  to.  It  is  therefore  unnec- 
essary to  determine,  even  if  it  could  be  done,  whether  the  present- 
ment was  framed  under  one  or  the  other  of  these  laws.  So  far  as 
the  substance  of  the  offense  is  concerned,  these  laws  are  all  the 
sama  Both  of  the  sections  of  the  code  declare  that  the  offense  is  a 
misdemeanor,  but  in  neither  is  the  punishment  prescribed.  The 
Penal  Code,  §  1039,  provides  what  the  pimishm^t  for  misdemean- 
ors shall  be,  one  punishment  being  a  fine  not  exceeding  $1,000.  In 
the  absence  of  any  legislation  regulating  the  matter  of  punishment 
to  be  imposed  upon  a  person  guilty  of  the  offense  with  which  the 
plaintiff  in  error  is  charged,  the  punishment  prescribed  in  section 
1039  would  be  imposed.  The  (Jeneral  Assembly,  however,  has 
ample  authority  to  provide  a  different  punishment  for  this  class  of 
misdemeanors ;  and  this  it  has  done  in  the  general  tax  act  of  1900^ 
by  fixing  a  minimum  fine  that  may  be  imposed,  thus  taking  away 
from  the  judge  all  discretion  as  to  the  minimum  amount  of  fine 
to  be  imposed,  and  leaving  it  in  his  discretion  to  impose  a  larger 
amount,  not  exceeding  S1,000,  if  he  sees  proper,  and  providing  ex- 
pressly that  the  other  provisions  of  section  1039  in  reference  to 
punishment  shall  apply  to  such  misdemeanors.  As  the  provisions 
of  the  tax  act,  so  far  as  the  substance  of  the  offense  charged  in  the 
special  presentment  is  concerned,  were  in  effect  the  same  as  the 
provisions  of  the  Penal  Code,  §  430,  there  was  no  error  in  charging 
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the  jury  to  the  effect  that  the  accused  was  prosecuted  under  the 
provisions  of  the  tax  act,  and  in  omitting  all  reference  to  the  section 
of  the  code. 

2.  In  one  ground  of  the  motion  for  a  new  trial  complaint  is 
made  that  the  fine  imposed  was  excessive,  and  in  still  another 
ground  complaint  is  made  that  the  accused  was  sentenced  under  the 
provisions  of  the  tax  act,  the  fine  imposed  being  double  the  amount 
of  the  tax,  instead  of  being  sentenced  imder  the  Penal  Code  as  for 
a  misdemeanor.  As  the  fine  imposed  does  not  exceed  $1,000,  the 
maximum  amount  fixed  in  the  statute  providing  for  the  punishment 
of  misdemeanors,  we  could  not  in  any  event  say  that  the  same  was 
excessive;  and,  as  has  been  said  above,  the  provisions  of  the  general 
tax  act  fix  the  minimum  fine  fortius  dass  of  misdemeanors  at  double 
the  amount  of  the  tax,  and  any  penalty  imposed  under  the  Penal 
Code,  §  430,  must  be  regulated  by  the  provisions  of  the  general  tax 
act,  and  there  was  nothing  in  the  penalty  imposed  which  would 
make  it  subject  to  any  l^al  objection.  In  any  event,  however, 
these  two  groimds  of  the  motion  for  a  new  trial  can  be  properly  dis- 
posed of  by  a  ruling,  which  we  now  make,  following  a  previous  de- 
cision of  this  court,  that  objection  to  a  sentence  imposed  upon  one 
convicted  of  an  offense,  on  the  ground  that  it  is  excessive,  or  for  any 
reason  ill^al  or  irr^ular,  can  not  be  properly  made  a  ground  of  a 
motion  for  a  new  trial     Montroas  v.  State,  72  Ga,  262  (5a). 

3.  The  evidence  authorized  the  verdict,  and  there  was  no  error 
committed  which  required  the  granting  of  a  new  trial. 

Jvdgment  affirmed.  All  the  Justices  concurring,  except  Little^ 
J.,  absent. 


Price  v.  The  State. 

1.  Where  in  the  tiial  of  a  criminal  case  a  witnefis  is  offered  by  the  State  to  prove 
confessions  of  guilt  made  by  the  accused  immediately  after  he  was  given  into 
the  custody  of  the  witness  by  the  arresting  officer,  and  the  testimony  of  the 
witness  shows  that  the  confessions  were  made  to  him  freely  and  voluntarily, 
it  Is  not  incumbent  on  the  judge  to  require  the  State  to  call  and  examine  the 
arresting  officer  to  ascertain  if  he  used  any  threats  or  offered  any  inducement 
to  the  accused  while  the  latter  was  in  his  custody.  Dawson  v.  SUxte^  59  Oa. 
888;  Dumas  v.  Statey  63  Oa,  600;  Irby  v.  State,  96  Ga.  467. 

2.  Where  the  accused,  when  arrested  by  an  officer,  stated  to  the  officer  that  if  he 
would  conduct  the  accused  safely  to  jail  the  latter  would  make  a  statement, 
and  the  officer  replied  that  he  would  endeavor  to  conduct  the  accused  safely 
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whether  he  made  a  statement  or  not,  and  thereupon  the  aocoaed  made  a  con- 
fession, the  confession  was  not  for  this  reason  inadmissible.  If  the  confes- 
sion was  induced  by  hope,  the  inducement  was  not  held  out  by  the  officer  but 
proceeded  from  the  accused  himself.  Bofiannon  v.  State,  92  Oa,  32;  Minton 
▼.  State,  W  Oa.  264;  Hecox  v.  State,  105  Ga.  626. 

8.  It  was  not  erh>r  to  charge  the  jury  to  the  effect  that  it  is  the  duty  of  the 
court  to  determine  primarily  the  admissibiiity  of  alleged  confessions,  but  that 
its  judgment  is  not  conclusive  upon  the  jury,  and  it  is  for  the  jury  at  last  to 
determine  whether  such  a  confession  was  made  and  whether  it  was  freely 
and  Yoluntarily  made.    Dawean  v.  State,  supra ;  Irty  v.  State,  supra. 

4.  It  is  not  ent>r  for  the  court  to  refuse  a  request  to  charge  that  confessions  of 
guilt  should  be  rejected  by  the  jury  unless  the  State  has  shown  beyond  a  rea- 
sonable doubt  that  they  were  made  Toluntarily  and  without  being  induced  by 
another  by  the  slightest  hope  of  benefit  or  remotest  fear  of  injury.  Carr  v. 
StaU,  84  Gki.  260 ;  Thomae  y.  Staie,  84  Oa.  613 ;  Nix  v.  Stale,  97  Ga.  212. 

6.  It  is  not  error  to  refuse  requests  to  charge  to  the  effect  that  each  and  every 
juror  should  believe  for  himself  that  the  accused  has  been  shown  to  be  guilty 
beyond  a  reasonable  doubt,  before  he  agrees  to  a  verdict  of  guilty,  and  that 
if  any  member  of  the  jury  has  such  a  reasonable  doubt  he  should  not  agree 
to  a  verdict  of  guilty.  SmUh  v.  State,  63  Ga,  170  (20) ;  Fogariy  v.  State,  80 
Oa,  466.     See  also  62  Albany  L.  J.  314,  and  41  Am.  Law  Reg.  n.  s.  66. 

6.  While  in  a  criminal  case  every  material  allegation  in  the  indictment  should 
be  proved  beyond  a  reasonable  doubt,  it  is  not  error  to  refuse  to  charge  that 
«( all  the  *pha8e8  of  the  case  which  in  law  is  required  to  be  proved  should  be 
proved  beyond  a  reasonable  doubt.  ^^ 

7.  It  is  not  error  to  charge  that  *'  It  is  the  duty  of  the  jury  to  reconcile  the  tes- 
timony of  the  witnesses  ..  so  as  to  impute  perjury  to  no  witness,''  where 
the  context  shows  that  the  charge  means  that  the  jury  should  do  so  if  they 
can. 

8.  Under  the  facts  shovm,  there  was  no  error  in  refusing  to  charge  upon  the  law 
of  manslan^ter  or  of  any  other  grade  of  homicide  less  than  murder. 

9.  The  evidence  fully  warranted  the  verdict,  and  the  trial  judge  did  not  err  in 
refusing  a  new  trial. 

Judgment  afflrmed,    AU  the  Justices  concurring,  except  Little,  J.,  abeemL 

Submitted  February  17,  — Decided  March  11, 1902. 

Indictment  for  murder.  Before  Judge  Felton.  Bibb  superior 
court     January  22, 1902. 

Mrs.  Rowland,  sixty-two  years  old,  and  very  deaf,  was  murdered 
at  her  home  in  Bibb  county,  on  the  morning  of  December  5, 1901. 
She  was  foimd  lying  in  the  yard  near  the  back  door,  with  two  fatal 
wounds  in  her  head,  which  appeared  as  if  made  with  an  ax  or  other 
like  instrument,  and  a  bnuse  over  her  eye.  Her  husband  and  son 
had  gone  to  work  that  morning,  and  she  had  been  left  alone.  The 
ground  near  where  she  was  found  lying  was  somewhat  torn  up,  as  if 
there  had  been  a  struggle.  The  accused  was  seen  on  the  same  morn- 
ing, between  a  quarter  and  a  half  mile  from  the  Bowland  house. 
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walking  rapidly  away  from  that  vicinity,  and,  as  the  man  who  saw 
him  approached,  he  left  the  road  and  went  into  a  field.  Later  on 
the  same  day  he  was  met  by  one  Hunnicutt,  who,  observing  a  fresh 
cut  on  his  face,  asked  him  about  it.  He  answered  that  his  brother, 
finding  him  in  a  room  with  a  woman,  struck  him  with  a  stick.  He 
further  said  that  he  was  going  to  Alabama,  and  was  in  a  hurry.  He 
left  Bibb  county,  and  was  arrested,  a  few  days  later,  in  Houston 
county.  He  was  acquainted  with  the  husband  and  son  of  the  de- 
ceased, to  whom  he  had  tried  to  sell  a  pistol;  and  with  Streyer,  a 
storekeeper  in  the  neighborhood,  to  whom  he  pawned  the  pistoL 
"VVTien  arrested  and  in  the  custody  of  the  sheriflf,  Westcott,  he  freely 
and  voluntarily  confessed  to  the  homicide,  saying :  "  I  had  a  pistol 
that  I  had  let  Mr.  Walter  Streyer  have  for  twenty-five  cents  worth 
of  groceries.  I  titided  that  pistol  with  young  Walter  Rowland  for 
ninety  cents.  I  went  down  to  Mrs.  Rowland's  house  that  morn- 
ing, between  six  and  seven  o'clock,  to  see  Walter  Rowland  to  get 
the  ninety  cents  from  him  and  to  go  and  pay  Mr.  Streyer  the  quar- 
ter back  for  the  pistoL  I  went  in  the  lot  and  around  the  house  of 
Mrs.  Rowland,  and  she  was  at  the  back  door  with  her  knitting  in 
her  hand.  I  asked  her  where  Walter  was,  saying  that  I  came  there 
to  sell  him  my  pistol ;  and  she  became  very  much  excited,  and  be- 
ing deaf,  I  don't  suppose  she  might  have  known  what  I  said ;  and 
she  got  alarmed,  and  told  me, '  You  go  away  from  here  and  leave 
here.  If  you  don't,  I  will  go  to  Mr.  Bazemore's  and  report  you  or 
have  you  arrested.'  I  got  alarmed  and  got  excited,  not  knowing 
what  white  people  might  think ;  they  might  think  I  was  here  for 
something  else,  and  I  wanted  to  get  away  from  there ;  and  I  struck 
her  with  my  fist  in  the  face,  and  she  commenced  running,  and  she 
run  around  the  house,  and  I  taken  after  her,  and  in  pursuing  her  I  ran 
over  an  ax  and  picked  it  up  and  struck  her  and  knocked  her  down, 
sort  of  a  glancing  lick ;  and  when  she  was  on  the  ground  I  realized 
what  I  had  done,  and  I  wanted  time  to  get  away  from  there,  and 
I  taken  the  ax  and  I  struck  her  about  the  second  time.  I  never  hit 
her  very  hard.  I  did  not  intend  to  kill  her ;  and  I  got  away  from 
there,  and  went  out  through  the  fence  with  the  dog  after  me,  and 
in  passing  under  the  fence  the  dog  caught  me  by  the  leg,  and  I 
kicked  at  the  dog,  and  in  turning  my  face  the  barbed  wire  snagged  it, 
and  that  was  where  it  cut  me,"  etc. 

After  verdict  of  guilty,  a  motion  for  new  trial  was  overruled,  and 
the  accused  excepted.     The  motion  contains  the  following  grounds: 
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1.  The  court  erred  in  admitting,  over  objection,  the  testimony 
of  Westcott,  of  the  confession  made  to  him  hj  the  accused  when 
he  was  delivered  into  the  custody  of  Westcott  by  Bennett,  one  of 
the  deputy-sheriflfs  who  had  arrested  him ;  the  objection  being  upon 
the  groimd  that  this  testimony  was  inadmissible  before  there  was 
a  preliminary  examination  of  Bennett  to  determine  whether  or  not 
he  had  held  out  to  the  accused  any  hope  of  reward  or  fear  of  pun- 
ishment, it  appearing  that  Bennett  was  present  when  the  confession 
to  the  sheriff  was  mada 

2.  Bennett  and  Amerson  arrested  the  accused.  When  th^  saw 
him  they  went  rapidly  to  him,  one  of  them  leveled  a  firearm  and 
told  him  to  throw  up  his  hands,  and  they  thereiipon  seized  him 
and  put  on  handcuffs.  He  asked  what  they  wanted  him  for,  and 
what  they  were  going  to  do  with  him.  He  was  answered,  "  Take 
you  to  Macon."  He  asked,  "  What  for  ?"  Bennett  replied, "  Yoa 
need  not  talk;  you  know  what  we  want  you  for."  He  said,  "If  I 
tell  you  the  truth  about  it,  you  won't  let  the  people  in  south  Ma- 
con bother  me,  will  you?"  Bennett  answered, " No,  if  you  don't 
or  do  tell  the  truth,  it  is  my  duty ;  I  am  going  to. take  you  to  jail. 
I  have  not  got  any  promises  to  make  to  you,  and  I  am  going  to> 
take  you  to  jail."  Bennett  testified:  "He  asked  me  the  second 
time  the  same  thing  again  — if  I  woidd  tell  him  I  would  not  let  the 
people  in  south  Macon  hurt  him  if  he  told  me ;  and  I  told  him  the 
second  time,  if  he  did  not  tell  me  a  thing  I  was  going  to  take  him 
on.  He  did  not  say  anything  about  lynch ;  he  said  he  did  not  want 
the  people  in  south  Macon  to  get  hold  of  him.  I  told  him,  if  he 
told  me  or  didn't  tell  me,  I  would  keep  them  from  bothering  him." 
The  accused  thereupon  made  a  statement  in  the  nature  of  a  confes- 
sion, in  substance  the  same  as  heretofore  reported.  Error  was  as- 
signed upon  the  overruling  of  counsel's  objection  that  the  confes- 
sion, under  the  circumstances,  was  made  in  the  hope  of  benefit,  and 
therefore  should  be  excluded  from  evidence. 

3.  The  court  charged  the  jury :  "  In  determining  the  question  as 
to  whether  or  not  a  confession  is  admissible  as  evidence  in  the  case^ 
the  law  puts  upon  the  presiding  judge  the  duty  of  determining,  by 
a  preliminary  investigation  of  the  question  of  whether  or  not  ap- 
parently under  the  evidence,  whether  preliminarily  under  the  evi- 
dence, that  confession  was  made  under  such  circumstances  as  au- 
thorized it  to  go  to  the  jury  to  be  considered  by  them  as  testimony 
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in  the  case ;  and  if  the  testimony  is  permitted  to  go  to  the  jury  by 
the  presiding  judge  as  being  primarily  admissible^  the  fact  that  it 
is  permitted  to  go  to  the  jury  by  the  presiding  judge  is  not  conclu- 
sive upon  the  jury  that  the  confession,  if  one  was  made,  was  made 
under  such  circumstances  as  orders  and  requires  the  jury  to  con- 
sider the  same  as  evidence  in  the  case;  the  law  leaving  to  the  jury 
the  determination  of  the  question  of  whether  or  not  the  evidence 
or  the  testimony  which  is  oflfered  on  the  part  of  the  State,  of  a 
confession,  was  in  point  of  fact  a  confession,  and  whether  or  not 
the  same  was  made  under  such  circumstances  as  authorize  you  to 
consider  it"  Error  was  assigned,  because  the  judge  left  to  the 
jury  to  determine  whether  the  testimony  showed  a  confession  in 
fact,  and  whether  the  circumstances  authorized  them  to  consider  it. 

4-6.  The  court  refused  requests  to  charge  as  follows: 

*'  It  is  incumbent  upon  the  State  to  show  beyond  a  reasonable 
doubt  that  the  confessions  relied  upon  to  convict  were  made  vol- 
untarily and  without  being  induced  by  another  by  the  slightest 
hope  of  benefit  or  remotest  fear  of  injury;  and  if  not  so  proved, 
you  should  reject  the  confession." 

"Ecich  and  every  juror  should  believe  for  himsdf  that  the  de- 
fendant has  been  shown  to  be  guilty  under  the  evidencci,  beyond  a 
reasonable  doubt,  before  he  should  agree  to  a  verdict  of  guilty.  Ji 
any  member  of  the  jury  has  such  reasonable  doubt,  as  hereinbefore 
explained  to  you,  of  the  guilt  of  the  defendant,  he  should  not  agree 
to  a  verdict  of  guilty." 

"  All  the  phases  of  the  case  which  in  law  is  required  to  be  proved 
should  each  and  all  be  proved  beyond  a  reasonable  doubt;  and  if 
the  State  fails  to  prove  any  one  of  said  necessary  phases  beyond  a 
reasonable  doubt,  then  the  jury  should  acquit." 

7.  The  court  charged:  "  It  is  the  duty  of  the  jury  to  reconcile 
the  testimony  of  the  witnesses  who  have  testified  in  the  case,  so  as 
to  impute  perjury  to  no  witness."  Error  was  assigned,  in  that  the 
court  made  it  the  absolute  duty  of  the  jury  to  reconcile  the  testi- 
mony and  not  to  impute  perjury,  whether  they  could  do  so  or  not. 
This  instruction  was  followed  in  the  charge  by  these  words:  "If 
you  find  a  conflict  in  the  testimony  between  the  testimony  of  the 
witnesses  who  have  testified  in  the  case,  then  it  is  your  duty  to  be- 
lieve that  witness  or  those  witnesses  that  you  think  best  entitled 
to  belief,  looking  to  their  msmner  on  the  stand,  their  relation  to  the 
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case,  their  interest  in  the  result,  the  reasonableness  or  unreason- 
ableness of  the  facts  they  relate,  their  familiarity  with  the  facts 
that  they  testify  about,  their  prejudice  or  bias,  and  the  personal 
credibility  of  the  witnesses  so  far  as  it  legitimately  appears  in  the 
trial  of  the  case;  the  jury  being  exclusively  the  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  that  you  give  to  their  testi- 
mony." 

8.  Error  in  refusing  a  proper  request  to  charge  on  the  law  of 
manslaughter,  in  the  words  of  the  Penal  Code,  §  64.  Defendant 
contends  that,  under  the  confessions  in  evidence,  if  he  struck  the 
blows  that  killed  the  deceased,  he  did  so  in  a  panic  of  fright,  that 
there  was  no  intent  to  take  human  life,  and  that  he  was  not  guilty 
of  murder ;  and  this  issue  ought  to  have  been  presented  to  the  jury. 

9.  Verdict  contrary  to  law  and  evidence. 

B.  M,  Davis  and  -4.  W.  Lane,  for  plaintiff  in  error. 
Boykin  Wright y  attorney-general,  and  William  Brunson,  solicitor- 
general,  contra. 


Taylor  v.  The  State. 

Cobb,  J.  While  from  the  evidence  taken  ae  a  whole  itjs  probable  that  the  entire 
truth  of  the  transaction  under  investigation  has  not  been  disclosed,  and  the 
evidence  is  in  some  respects  meager  and  unsatisfactory,  there  was  uncontis- 
dieted  evidence  that  the  accused  was  the  slayer,  and  there  was  some  evidence 
to  support  a  finding  that  he  was  guilty  of  murder.  The  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  trial  will  therefore  not  be  interfered  with. 
Judfftnent  affirmed.    All  the  Justices  concurring^  except  Little^  J.,  absent. 

Argued  February  17,  — Decided  March  11,  1902. 

Indictment  for  murder.     Before  Judge  Felton.     Houston  supe- 
rior court.     January  24,  1902. 

Duncan  <k  Duncan,  for  plaintifiF  in  error.     Boykin  WrigJU,  attor- 
ney^general,  and  William  Brunson,  solicitor-general,  contra. 
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Bkyant  v.  The  State. 

Lumpkin,  P.  J.    The  evidence  warranted  a  finding  that  an  assault  with  intent 
to  rape  was  committed  by  the  accused,  and  there  was  nothing  in  the  testi- 
mony which  required  a  charge  upon  the  law  of  simple  assault. 
Judgment  affirmed.    All  the  Justices  concurring^  except  Little^  J.y  absent. 
Argued  February  18,  — Decided  March  11, 1902. 

Indictment  for  assault  with  intent  to  rape.     Before  Judge  Sea- 
brook.     Effingham  superior  court.     December  21,  1901. 

White  &  Boykin  and  R,  W.  Sheppard,  for  plaintiff  in  error. 
Livingston  Kenan,  solicitor-general^  contra. 


Jackson  v.  The  State. 

Lumpkin,  P.  J.  1.  A  charge  in  an  indictment  that  the  accused  **did  feloni- 
ously assault  and  attempt  .  .  to  ravish  and  carnally  know  "  the  female 
alleged  to  have  been  assaulted  necessarily  implies  that  the  act  was  done  forc- 
ibly and  against  her  will.  Barman  v.  Com.,  12  Serg.  &  Rawle  (Pa.),  70; 
Davis  V.  State,  42  Tex.  228;  Williams  n.  State,  1  Tex.  App.  92;  Gibson  v. 
State,  17  Tex.  App.  674;  O'Connell  v.  State,  6  Minn.  190;  2  Wharton's  Am. 
Cr.  Law,  §1164. 

2.  The  ground  of  the  motion  for  a  new  trial  based  upon  alleged  newly  discov- 
ered evidence  is  without  merit,  it  not  appearing  that  the  accused  was  before 
the  trial  unaware  of  the  existence  of  the  evidence  referred  to  in  that  ground. 

8.  The  evidence  in  this  case,  taken  as  a  whole,  was  not  sufficient  to  show  beyond 
a  reasonable  doubt  that  what  occurred  between  the  accused  and  the  female 
upon  whom  the  alleged  assault  with  intent  to  rape  was  committed  was  against 
her  will.  While  she  did,  as  a  witness,  make  literal  statements  to  the  effect 
that  she  resisted  and  refused  to  consent,  her  conduct  as  detailed  by  herself 
affords  the  gravest  room  for  doubting  the  truth  of  those  statements;  and  her 
testimony  in  its  entirety,  interpreted  in  the  light  of  all  human  experience, 
tended  strongly  to  show  that  in  point  of  fact  there  was  no  unwillingness  on 
her  part  to  sexual  intercourse  with  th&  accused. 
Judgme:9t  reversed.    All  the  Justices  concurring j  except  Little^  J.,  absent^  and 

Fish,  J.,  dissenting.  The  evidence  for  the  State,  if  credible,  in  my  opinion, 
abundantly  authorized  a  verdict  of  guilty  of  the  offense  chaiged.  The  cred- 
ibility of  witnesses  is  exclusively  for  the  consideration  of  the  jury.  In  this 
case,  the  jury  believed  the  testimony  of  the  witnesses  for  the  State;  the  trial 
judge  approved  their  verdict;  and,  therefore,  a  new  trial  should  not  be  granted 
by  this  court. 

Argued  February  18,— Decided  March  11,  1903. 

Indictment  for  assault  with  intent  to  rape.     Before  Judge  Sea- 
brook.     Effingham  superior  court.     January  16,  1902. 

2>.  ff.  Clark,  for  plaintiff  in  error. 
Livingston  Kenan,  solicit or-(jeneral,  contra. 
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Winn  et  al.  v,  Pittman,  trustee,  et  cU. 

SiMMOVB,  C.  J.    Under  the  allegations  made,  in  the  equitable  petition  for  an  in- 
jonotion,  the  jndge  did  not  err  in  refusing  the  same.    All  the  matters  set  up 
therein  can  be  pleaded  by  the  present  plaintifite  in  a  common-law  suit  shown 
to  have  been  brought  against  them  by  the  defendants  herein. 
Judgment  affirmed.    All  the  Justices  concurring ,  except  Lumpkin,  P.  J.,  dis- 

quoUyied,  and  Little,  /.,  absent. 

Argued  FebruAry  3,— Decided  March  11,  1902. 

Petition  for  injunctioD.     Before  Judge  Janes.     Douglas  supe- 
rior court.     November  25,  1901. 

J.  S.  James  and  ff.  W.  Nalley,  for  plaintiflfs.    Smithy  Hammond 
<fe  Smithy  J.  H,  McZarty,  and  Boherts  &  SiUeheson,  for  defendants. 


WALKER  et  al  v.  EQUITABLE  MORTGAGE  COMPANY  et  al 

Hi  W  1*  -^  plaintiff  in  error  in  this  court  can  not  withdraw  a  writ  of  error  OTer  the 

^  teM  2^1  ol^ection  of  his  counsel,  when  it  appears  that  the  litigation  is  such  that  it 

120  706  would,  if  successful,  result  in  a  recovery  of  property  on  which  counsel  would 

have  a  lien  for  fees  earned  in  the  case. 

2,  Where  there  are  several  plaintifte  in  error  in  a  bill  of  exceptions,  an  affidavit 
of  inability  to  pay  costs,  made  by  any  number  of  them  less  than  all,  is  in- 
sufficient to  bring  the  case  to  this  court  in  forma  pauperis.  Kor,  where  such 
affidavit  is  signed  by  all  of  the  plaintiffs  in  error  save  one,  can  it  be  made 
sufficient  by  striking  from  the  bill  of  exceptions  the  name  of  the  party  who  did 
not  join  in  the  affidavit,  when  the  record  shows  that  he  was  a  party  to  the 
case  in  the  court  below. 

B.  Where  a  motion  is  made  to  set  aside  a  decree,  it  is  not  error  to  allow  anyone 
who  has  a  substantial  interest  therein  to  intervene  and  be  made  a  party. 

4.  Under  the  provisions  of  the  code  It  is  too  late,  after  more  than  three  years 
from  the  rendition  of  a  decree,  to  make  a  motion  to  set  it  aside^  when  the 
movants  had  full  knowledge  of  the  decree  and  its  recitals,  and  when  such  de- 
cree appears  on  the  face  of  the  record  to  be  valid  and  binding. 

•5.  A  case  fully  and  finally  disposed  of  by  such  decree  should  not  be  reinstated 
on  motion,  when  such  decree,  valid  so  far  as  appears  from  the  record,  has 
never  been  reversed  or  set  aside. 

6.  It  is  not  error  to  sustain  a  demurrer  to  a  statutory  claim,  based  on  purely  le- 
gal grounds,  when  the  execution  under  which  the  property  is  about  to  be  sold 
is  based  on  a  decree  to  which  the  claimants  were  parties  and  under  which  the 
title  relied  on  in  the  claim  was  adjudicated  adversely  to  the  claimants. 

7.  Where  exception  is  sou^t  to  be  taken  to  the  refusal  of  the  judge  to  allow  an 
equitable  amendment  to  such  claim,  the  proffered  amendment  should  be  set 
out  literally  or  in  substance  in  the  bill  of  exceptions.  It  is  no  part  of  the  reo- 
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Old  of  the  case,  and  this  court  can  not  consider  what  purports  to  be  a  copy  of 
it  sent  up  by  the  clerk  in  the  transcript  of  the  record. 

Argued  jAUiutry  2,  —  Decided  March  11,  1902. 

Motdon  to  set  aside  judgmeDt.  Levy  and  claim.  Before  Judge 
littlejohn.     Schley  superior  court.     April  term,  1901. 

A  motion  to  set  aside  a  judgment  rendered  in  the  superior  court 
of  Schley  county  in  1895,  and  to  reinstate  the  case,  was  filed  in 
that  court  in  1901,  by  Mamie  Walker  and  others.  From  the  mo- 
tion it  appeared  that  the  judgment  was  rendered  in  an  equitable 
proceeding  instituted  in  1892  by  Thomas  S.  Walker  as  their  next 
friend  (they  being  then  minors),  to  recover  certain  land  from 
Charles  A.  Taylor.  They  alleged  that  when  the  case  was  called  at 
the  April  term,  1894,  their  counsel  announced  that  he  was  ready 
to  try  it  before  a  jury,  but  the  presiding  judge  stated  that  he  would 
try  it  in  vacation,  without  the  intervention  of  a  jury,  under  certain 
orders  to  which  all  the  parties  had  consented ;  that  when  this  state- 
ment was  made  their  counsel  objected  to  such  a  disposition  of  the 
case,  contended  that  the  "prior  consent  order"  had  expired  by  lim- 
itation, and  that  the  judge  had  no  authority  to  proceed  under  it 
without  further  consent  of  all  parties  at  interest,  insisted  on  their 
right  to  have  a  trial  before  a  jury,  and  stated  to  the  court  that  he 
withdrew  the  previous  consent  if  the  court  sustained  the  former 
consent  order  as  binding  on  him ;  that  Taylor,  the  defendant,  made 
no  express  consent  as  to  the  trial  of  the  case  in  vacation  and  he 
then  had  no  coimsel,  his  counsel  having  died ;  that  the  last  consent 
order  which  provided  for  a  trial  in  vacation  was  taken  at  the  Octo- 
ber term,  1893,  and  the  vacation  contemplated  by  it  was  the  one 
between  that  term  and  the  April  term,  1894;  thattoo  subsequent 
consent  was  made,  but  the  judge  assumed  to  act  imder  that  order, 
and  over  their  objection  heard  evidence  in  the  case  in  vacation,  and 
on  August  25, 1895,  in  vacation,  rendered  a  pretended  judgment  in 
the  case,  as  follows :  "  The  court  finds  against  the  original  plaintiffs 
and  in  favor  of  the  defendant, C.  A.  Taylor;"  which  judgment  was 
ill^;al  and  void,  because  the  court  was  without  jurisdiction  of  the 
parties  or  of  the  subject-matter,  the  judgment  having  been  rendered 
in  vacation  without  the  consent  and  over  the  objection  of  the  pe- 
titioners. They  prayed  that  Charles  A.  Taylor  be  required  to  show 
cause  why  the  motion  should  not  be  granted. 

The  Equitable  Mortgage  Company,  in  a  petition  to  be  made  a 
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party  defendant  to  the  motion,  allied  that  it  was  a  party  to  the 
judgment  which  the  movants  were  seeking  to  set  aside,  and  was 
interested  in  the  judgment  and  in  the  motion  to  set  it  aside,  to 
which  motion  it  objected.  To  this  petition  the  movants  demurred 
on  the  grounds  that  no  cause  for  intervention  was  shown,  that  the 
allegations  of  the  petition  were  too  vague  and  indefinite,  and  did  not 
show  that  the  Equitable  Mortgage  Company  was  a  necessary  or 
proper  party  to  the  motion,  nor  how  its  interest  would  be  affected 
if  the  motion  should  prevail  The  court  overruled  the  demurrer  and 
allowed  the  Equitable  Mortgage  Company  to  be  made  a  party  to  the 
motion.  The  company  then  demurred  to  the  motion,  on  the  grounds 
that  it  was  barred  by  the  statute  of  limitations;  that  it  was  not 
based  on  any  defect  appearing  on  the  face  of  the  record ;  and  that  a 
decree  in  equity  can  not  be  set  aside  on  motion.  The  court,  before  it 
passed  on  this  demurrer,  ordered  that  the  movants  attach  to  their 
motion  a  complete  copy  of  the  judgment  in  question,  the  original 
of  which  had  been  submitted  to  the  court  and  used  by  counsel  on 
both  sides  in  the  argument  on  the  demurrer.  The  movants  com- 
plied with  the  order,  but  in  their  response  stated  they  did  so  "un- 
der protest  and  without  waiving  their  right  to  except "  to  the  order. 
The  court  sustained  the  demurrer  and  dismissed  the  motion  to  set 
aside  the  judgment. 

In  the  judgment  in  question  it  was  adjudged  that  the  plaintiffs 
were  not  entitled  to  recover,  and  that  the  Equitable  Mortgage  Com- 
pany (described as  "intervener")  recover  against  the  plaintiffs  and 
against  Charles  A.  Taylor  a  stated  sum,  to  be  made  out  of  the  land 
in  dispute.  The  judgment  recited  that  "  This  case  was,  by  consent 
of  all  parties,  submitted  to  the  court  without  the  intervention  of  a 
jury,  to  hear  and  decide  all  questions  of  law  and  facts  involved, 
and  to  render  his  deciedon  in  term  time  or  vacation  at  such  time  as 
suited  the  judge." 

Mamie  Walker  et  al.  filed  a  bill  of  exceptions  in  which  they 
allied  that  the  court  erred  in  overruling  their  demurrer  to  the  peti- 
tion of  the  Equitable  Mortgage  Company  to  be  made  a  party  to  the 
motion  to  set  aside  the  judgment  and  in  granting  the  petition ;  in 
requiring  the  movemts  to  attach  to  their  motion  a  copy  of  the  judg- 
ment; and  in  sustaining  the  demurrer  of  the  Equitable  Mortgage 
Company  and  dismissing  the  motion.  In  another  bill  of  exceptions 
they  complained  of  a  judgment  dismissing  a  claim  interposed  by 
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them  to  the  levy  of  an  execution  bsLsed  on  the  judgment  first  men- 
tioned.   Both  cases  were  argued  together  before  the  Supreme  Court 

J.  H.  Lumpkin  and  W,  P.  Wallis,  for  plaintiffs :  The  court  erred 
in  allowing  the  Equitable  Mortgage  Company  to  intervene :  Civil 
Code,  §  5362;  62  Ga.  244;  80  Ga.  624;  109  Ga.  603.  The  de- 
fense of  the  statute  of  limitations  was  personal  to  Charles  A.  Tay- 
lor, and  could  not  be  taken  advantage  of  by  another.  The  statute 
of  limitations  (Civil  Code,  §  3764)  does  not  apply  to  a  judgment 
void  ab  initio,  but  is  to  be  construed  in  connection  with  §§  5369, 
5373,  which  refer  to  void  judgments.  See,  as  to  void  judgments. 
47  Ga.  476;  67  Ga.  587 ;  68  Ga.  358 ;  98  Ga.  481 ;  101  Ga,  316; 
107  Ga.  857;  17  Am.  &  Eng.  Enc  L.  (2d  ed.)  825,  842.  Under 
the  allegations  in  the  motion,  admitted  to  be  true  by  the  demurrer^ 
the  defect  is  apparent  on  the  face  of  the  pleadings;  the  pleadings 
referred  to  in  Civil  Code,  §  5362,  being  the  motion  to  set  aside  the 
judgment  The  motion  will  lie  even  where  the  defect  is  not  ap- 
parent from  the  face  of  the  record:  39  Ga.  394;  67  Ga.  604.  That 
section  has  reference  to  erroneous  or  voidable  judgments,  and  not 
to  those  that  are  absolutely  void ;  and  is  to  be  construed  with  ref- 
erence to  §§5369,  5373.  See  50  Ga.  284;  54  Ga.  479;  77  Ga. 
487.  As  to  authority  to  render  judgment  in  vacation:  12  Am.  & 
Eng.  Enc.  L.  (1st  ed.)  148x;  25  Ga.  479,  490-1  ;48  Ga.  50-54. 
The  objection  that  a  decree  in  equity  can  not  be  set  aside  on  mo- 
tion is  not  well  taken.  No  such  distinction  has  existed  since  the 
pleading  act  of  1887:  Gvil  Code,  §4937;  97  Ga.  786;  106  Ga. 
497 ;  111  Ga.  422.  The  cases  in  55  Ga.  189,  65  Ga.  252,  and  72 
Ga.  173,  are  not  applicable. 

E.  A.  Hawkins^  for  defendants :  The  motion  to  set  aside  the  judg- 
ment was  barred:  Code,  §§  3764,  5363;  64  Ga.  535 ;  Id.  497;  68 
Ga.  85;  76  (?a.^734;  77  Ga.  484;  79  Ga.  649(2),  655;  94  Ga. 
51(3).  The  motion  was  properly  denied,  because  not  based  on  any 
defect  appearing  on  the  face  of  the  record :  Code,  §§  5362,  5363, 
5364;  22  Ga.  281;  28  Ga.  391 ;  42  Ga.  204;  69  Ga.  539 ;  71  Ga. 
598 ;  73  Ga.  72 ;  79  Ga.  649(2) ;  92  Ga.  440 ;  97  Ga.  216(2) ;  109 
Ga.  359;  113  Ga.  378;  Id.  532;  R.  M.  Charlton,  518.  A  decree 
in  equity  can  not  be  set  aside  on  motion ;  the  remedy  is  by  bill  of 
review:  55  Ga.  189;  65  Ga.  252(1);  72  Ga.  173(1).  Conclusions 
of  pleader  not  admitted  by  demurrer :  98  Ga.  73 ;  100  Ga.  42. 
0 
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'     Simmons,  C.  J.     The  two  cases  here  considered  relate  to  the  same 
matters,  and  were  argued  together  before  this  court. 

1.  When  the  cases  were  called  for  argument,  the  plaintiffs  in 
error  asked  leave  to  withdraw  the  writs  of  error.  To  this  counsel 
who  had  represented  them  in  the  lower  court  objected  on  the  ground 
that  their  fees  were  contingent  on  the  result  of  the  litigation,  and 
that  they  had  a  right  to  prosecute  the  writs  of  error  although  their 
clients  might  desire  to  withdraw  them.  That  an  attorney  at  law 
has  a  Uen  upon  suits  for  the  recovery  of  real  property  or  of  money, 
and  that  the  parties  can  not  by  a  settlement  among  themselves 
defeat  the  attorney's  lien  for  fees,  is  established  by  our  code  and 
by  repeated  decisions  of  this  court.  Civil  Code,  §2814.  That  this 
is  true,  not  only  of  suits  pending  in  a  lower  court,  but  also  of  cases 
pending  here,  was  established  by  Kimbn/ugh  v.  PittSy  63  Oa.  496. 
It  was  in  that  case  held  that  ^  Counsel  have  a  lien  on  a  suit  under- 
taken by  them  for  fees,  and  may  prosecute  such  suit  in  this  court 
in  the  name  of  the  cUent  for  the  recovery  of  such  fees,  without  re- 
gard to  the  objections  of  the  cUent  and  his  direction  to  dismiss  the 
writ  of  error."  One  of  the  present  cases  is  a  daim  setting  up  title 
to  certain  lands,  and  the  other  a  motion  to  set  aside  a  decree  and 
reinstate  a  suit  for  the  recovery  of  these  lands  and  of  a  certain  amount 
of  money.  Thus  one  case  is  a  suit  for  land,  and  the  other,  while 
not  directly  a  suit  for  the  recovery  of  property,  seeks  indirectly 
such  recovery.  We  think  therefore  that,  under  the  authorities  dted, 
the  attorneys  have  a  right  to  insist  that  the  writs  of  error  in  these 
cases  be  not  withdrawn. 

2.  The  bill  of  exceptions  in  one  of  these  cases  was  sued  out  in 
the  names  of  several  persons  as  plaintiffs  in  error,  and  tibe  paym^it 
of  costs  sought  to  be  avoided  by  an  affidavit  in  forma  pauperis. 
This  affidavit  was  subscribed  by  all  of  the  plaintiffs  in  error  save 
one.  Under  the  ruling  in  Taylor  v.  Security  Co.,  95  Oa,  571,  an 
affidavit  of  this  character  is  Vitally  defective  imless  subscribed  by 
all  of  the  plaintiffs  in  error.  Recognizing  this,  counsel  for  plain- 
tiffs in  error  moved  to  amend  the  bill  of  exceptions  by  striking 
therefrom  the  name  of  the  person  appearing  as  plaintiff  in  error 
who  did  not  sign  the  affidavit,  stating  that  the  name  had  been  in- 
serted in  the  bill  of  exceptions  by  mistake.  On  an  examination  of 
the  record,  however,  we  find  that  this  party  appears  therein  as  a 
coplaintiff  in  the  court  below  with  the  other  plaintiffs  in  error.     If 
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in  f^ny  case  a  plaintiff  in  error  may  be  relieved  of  the  payment  of 
costs  by  having  his  name  stricken  from  the  bill  of  exceptions  in 
this  court  on  the  ground  of  mistake,  we  are  dear  that  it  can  not 
be  done  in  a  case  like  the  present.     This  plaintiff  in  error  was  a 
party  to  the  case  in  the  court  below,  and  the  writ  of  en'or  was  prose- 
cuted in  his  name.     He  is  therefore  liable  for  costs.     If  his  name 
was  inserted  in  the  bill  of  exceptions  by  mistake,  he  must  look  for 
reimbursement  to  the  person  by  whom  the  mistake  was  committed. 
We,  for  these  reasons,  held  that  the  pauper  affidavit  was  not  suffi- 
cient, and  that  the  costs  must  be  paid.     In  accordance  with  this 
ruling  the  costs  were  duly  paid  and  the  case  saved  from  dismissal 
3.  Walker"  et  aL  filed  a  motion,  to  set  aside  a  certain  decree  and 
to  reinstate  the  case  in  which  it  was  rendered.     The  Equitable 
Mortgage  Company  intervened  and  asked  that  it  might  be  made  a 
]>arty,  aU^ng  that  it  was  a  party  to  the  decree  sought  to  be  set 
aside  and  had  a  substantial  interest  in  such  decree.     Galled  upon 
to  show  cause  why  the  mortgage  company  should  not  be  made  a 
party,  the  movants  demurred  to  its  petition  or  intervention.    This 
demurrer  was  overruled,  and  exception  taken  to  this  ruling.     We 
are  clear  that  there  was  no  error  in  overruling  the  demurrer.    The 
petition  demurred  to  alleged  enough  to  show  that  the  mortgage 
company  had  a  substantial  interest  in  the  case  and  in  upholding 
the  former  decree.   It  was  therefore  eminently  proper  that  it  should 
be  a  party  to  the  proceedings  to  set  the  decree  aside. 

4  According  to  the  all^ations  of  the  motion  to  set  aside  the 
decree  and  reinstate  the  case  on  the  docket,  the  movants  were  the 
plaintiffs  in  the  original  case,  which  was  instituted  in  the  superior 
court  against  their  father  for  the  purpose  of  recovering  certain  land 
from  him.  The  Equitable  Mortgage  Co.  intervened  in  that  case 
and  set  up  a  daim  it  had  against  the  defendant.  During  a  term 
of  the  superior  court  an  order  was  taken  by  consent  of  all  the  par- 
ties that  the  judge  might  hear  and  determine  the  case  in  vacation 
without  the  intervention  of  a  jury.  No  action  was  taken  by  the 
judge  in  the  succeeding  vacation,  and  at  the  next  term  plaintiffs 
insisted  upon  a  trial  at  that  term,  contending  that  the  power  given 
the  court  by  the  consent  order  had  expired  with  the  termination  of 
the  vacation  intervening  between  the  term  at  which  the  order  was 
taken  and  the  subsequent  term.  The  judge  dedded  to  the  con- 
trary, holding  that  he  had  power  imder  the  order  to  hear  and  de- 
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termine  the  case  in  any  vacation.  In  the  next  vacation  he  did 
determine  the  case  and  enter  a  decree  therein.  This  decree  was 
rendered  more  than  three  years  before  the  motion  to  set  it  aside 
was  made.  By  the  decree  the  judge  held  that  the  title  to  the  land 
was  in  the  defendant,  as  against  the  plaintiffs,  rendered  judgment 
against  the  defendant  in  favor  of  the  intervener  for  a  specified 
amount,  and  gave  it  a  special  lien  upon  the  land.  The  decree  re- 
cited that  "  This  case  was,  by  consent  of  all  parties,  submitted  to 
the  court  without  the  intervention  of  a  jury,  to  hear  and  decide 
all  questions  of  law  and  facts  involved,  and  to  render  his  decision 
in  term  time  or  vacation  at  such  time  as  suited  the  judge."  This 
decree  did  not  appear  in  full  in  the  original  motion  to  set  it  aside, 
but  the  judge  ordered  the  movants  to  so  amend  the  motion  as  to 
set  out  the  entire  decree.  With  this  order  the  movants  complied, 
and  therefore,  although  their  compliance  was  under  protest,  they 
can  not  except  to  the  order.  The  intervener  demurred  to  the  mo- 
tion to  set  aside  the  decree,  one  of  the  grounds  of  demurrer  being 
that  the  motion  was  barred  by  the  statute  of  limitations.  The 
judge  sustained  the  demurrer,  and  the  movants  excepted. 

Section  3764  of  the  Civil  Code  provides  that  "All  proceedings 
of  every  kind  in  any  court  of  this  State,  to  set  aside  judgments  or 
decrees  of  the  courts,  must  be  made  within  three  years  from  the 
rendition  of  said  judgments  or  decrees."  This  would  seem  to  be 
conclusive  of  the  matter,  for  the  language  of  the  code  is  very  posi- 
tive and  broad.  It  would  seem  to  apply  to  all  motions  to  set  aside 
judgments  or  decrees,  whether  such  judgments  or  decrees  were 
merely  voidable  or  were  absolutely  void  on  the  face  of  the  record, 
if,  indeed,  it  is  ever  necessary  or  proper  to  move  to  set  aside  a  judg- 
ment or  decree  void  on  its  face  As  to  this,  however,  we  need  not 
decide,  for  we  are  convinced  (1)  that  the  code  section  does  not  apply 
to  a  motion  to  set  aside  an  apparentiy  valid  decree,  for  some  reason 
not  appearing  on  the  face  of  the  record,  and  (2)  that  such  a  decree 
is  sought  to  be  set  aside  by  the  present  proceeding.  The  original 
case  was  pending  in  the  superior  court  and  should  ordinarily  have 
been  disposed  of  in  term  time,  but  it  was  entirely  within  the  juris- 
diction of  the  court,  acting  under  a  proper  consent  order  taken  in 
term,  to  decide  the  case  and  enter  up  the  decree  in  vacation.  In 
all  cases,  at  law  or  in  equity,  the  judge  ^  may,  by  order  granted  in 
term,  render  a  judgment  in  vacation."    Civil  Code,  §  4325.    If  we 
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consider  the  recitals  in  the  decree,  as  under  many  authorities  we 
should  do,  then  there  can  be  no  doubt  that  the  decree  is  valid,  at 
least  prima  facie.  If,  however,  we  hold  that  the  jurisdiction  to 
make  the  recitals  depends  on  the  jurisdiction  to  render  the  decree, 
and  refuse  to  consider  the  recitals  in  determining  whether  the  court 
had  such  jurisdiction,  the  same  result  must  follow.  In  the  ab- 
sence of  anything  to  the  contrary  in  the  record,  we  must  indulge 
every  presumption  in  favor  of  the  validity  of  the  action  of  the 
court  The  court  was  one  of  general  jurisdiction,  and  the  case  was 
regularly  pending  in  that  court.  Under  certain  circumstances  the 
court  had  full  power  to  render  the  decree  in  vacation,  and,  when 
the  record  is  silent  as  to  the  matter,  we  must  presume  that  the 
requisite  circumstances  existed.  1  Freeman,  Ex.  (3d  ed.)  §  132. 
The  motion  to  set  aside  is  not  based  on  anything  appearing  on  the 
face  of  the  decree  or  on  the  face  of  the  record, but  on  extrinsic  facts 
set  out  in  the  motion  itself.  The  decree  is  not  void  on  the  face  of 
the  record,  but  (conceding  the  truth  of  the  all^ations  in  the  mo- 
tion) merely  voidable,  by  a  proper  proceeding,  because  of  facts 
which  exist  outside  of  the  record.  If  the  code  section  requiring  mo- 
tions to  set  aside  judgments  or  decrees  to  be  made  within  three 
years  applies  to  anything,  it  must  apply  to  such  a  motion  as  the  one 
made  in  the  present  case.  The  motion  did  not  set  up  any  unusual 
equitable  ground,  such  as  ignorance  of  the  rendition  of  the  decree. 
On  the  contrary  the  movants  knew  of  the  decree  and  of  its  reci- 
tals, and  the  cases  of  Williams  v.  Simmons,  79  Ga.  649  (3),  656, 
and  Beardsley  v.  Hilson,  94  Ga.  51  (3),  apply.  In  the  former  it 
was  said :  *'  Where  a  final  decree  is  by  its  terms  founded  on  con- 
sent, if  the  allied  consent  was  wanting  for  lack  of  mutual  concur- 
rence by  one  of  the  parties,  such  party  is  not  at  liberty  to  gainsay 
the  record  and  raise  that  question  collaterally,  but  must  seek  to 
have  the  decree  opened  by  a  direct  proceeding  for  the  purpose. 
And  the  time  for  commencing  the  proceeding  is  limited  to  three 
years."  In  Beardsley  v.  Hilson  it  was  held  that  "  The  decree  show- 
ing on  its  face  that  the  counsel  for  the  plaintiff  in  the  case  in  which 
the  decree  was  rendered  claimed  to  have  the  consent  of  a  defendant 
to  the  terms  of  the  decree,  this  was  sufficient  to  put  that  defend- 
ant on  notice  that  such  consent  was  asserted  of  record,  and  require 
her  to  move  within  three  years  to  set  the  decree  asida"  For  these 
reasons  we  hold  that  the  demurrer  to  the  motion  to  set  aside  the 
decree  was  well  taken. 
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5.  It  was  said,  however,  that  even  if  the  movants  were  too  late 
to  set  aside  the  decree  their  motion  to  reinstate  was  still  good ;  diat 
the  decree  was  void  and  could  be  treated  as  a  nullity;  and  that,  so 
treating  it,  the  judge  should  have  reinstated  the  case.  That  this 
contention  is  unsound  follows  from  what  hcis  just  been  said.  The 
decree  in  question  is  not  void  on  the  face  of  the  record,  but  merely 
voidable  by  a  timely  and  proper  proceeding.  It  therefore  can  not 
be  treated  as  a  nullity,  but,  until  reversed  or  set  aside,  must  be  re- 
garded as  valid  and  binding.  ''  A  judgment  void  upon  its  face  may 
be  treated  as  a  nullity  and  collaterally  attacked  in  any  court;  but 
a  judgment  of  a  superior  court,  apparently  r^;ular  and  legal,  can, 
after  the  time  for  excepting  thereto  has  expired,  be  set  aside  only 
by  instituting  a  proper  proceeding  for  that  purpose."  Dixon  v. 
Baxter,  106  Oa.  180.  This  decision  not  only  controls  the  questiob 
as  to  whether  the  motion  to  reinstate  is  good  without  s^^g  aside 
the  decree,  but  it  also  states  that  such  a  decree  can  be  set  aside 
only  by  "  a  proper  proceeding  for  that  purpose,"  and  thereby,  since 
the  statute  of  limitations  as  to  motions  to  set  aside  must  apply,  if 
to  anything,  to  "proper"  proceedings  for  that  purpose,  it  intimates 
that  such  a  proceeding  should  be  brought  within  three  years. 

6.  The  other  case  here  decided  arose,  as  before  stated,  upon  a 
claim.  This  claim  was  filed  by  the  plaintiffs  in  error  to  the  land  in 
dispute  when  it  was  levied  upon,  under  tibe  former  decree,  as  the 
property  of  the  defendant  The  claim  was  in  the  usual  form  and 
based  upon  purely  legal  grounds,  the  claimants  alleging  that  title 
to  the  land  was  in  them  and  not  in  the  defendant.  To  this  claim  the 
mortgage  company  demurred.  The  plaintiffs  sought  to  amend  by 
setting  up  certain  equitable  grounds.  The  judge  refused  to  allow 
the  amendment,  and  sustained  the  demurrer.  Exception  is  taken 
to  the  latter  ruling.  So  long  as  the  decree  stands  without  being 
reversed  or  set  aside,  it  is  obvious  that  this  claim,  as  originally 
filed,  was  not  sufficient  in  law.  To  the  decree  the  claimants,  as 
well  as  the  defendant  and  the  mortgage  company,  were  parties,  and 
by  that  decree  it  was  decided  that  the  claimants  did  not  have  the 
very  title  which  they  now  set  up  in  their  claim.  The  decree,  as 
before  shown,  could  not,  in  a  collateral  proceeding  such  as  this,  be 
treated  otherwise  than  as  binding.  The  question  sought  to  be 
raised  by  the  claim  was  res  judicata,  and  the  judge  iHX>perly  sus- 
tained the  demurrer. 
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7.  Exception  is  also  taken  to  the  refusal  of  the  judge  to  allow 
the  equitable  amendment  to  the  claim,  but  the  proffered  amendment 
was  not  set  out  Hterally  or  in  substance  in  the  bill  of  exceptions. 
We  can  not  know  what  it  contained,  and  therefore  can  not  decide 
whether  or  not  it  should  have  been  allowed.  It  is  true  that  the  rec- 
ord contains  what  purports  to  be  a  copy  of  the  amendment  offered, 
sent  up  by  the  clerk  as  a  part  of  the  transcript  of  the  record ;  but  this 
we  can  not  consider.  The  amendment  was  not  allowed  and  did 
not  become  a  part  of  the  record,  and  it  can  not  be  certified  by  the 
clerk  as  such. 

Judgment  in  each  case  affirmed.  All  the  Justices  concurring, 
except  Little,  J,  absent,  and  Fish,  J,  disqualified. 
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1.  Under  "  an  act  entitled  an  act  to  amend,  reyise,  and  consolidate  the  seyeral  ^ij    86 

acts  granting  corporate  authority  to  the  City  of  Americns  ;  to  confer  addi-  ~ 

tional  powers  upon  the  Mayor  and  City  Council  of  Americus ;  to  extend  the  123   082 

corporate  limits  of  said  city,  and  for  other  purposes,*'  it  was  competent  for  ^^  ^^1 
the  General  Assembly  to  provide  for  a  board  of  police  commissioners  which 

diould  have  the  exclusive  control  of  the  police  officers  of  the  city  ;  and  a  pro- 
vision in  the  act  to  this  effect,  and  also  naming  the  first  members  of  the  board, 
prescribing  the  manner  in  which  their  successors  should  be  chosen,  and  set- 
ting forth  their  duties  and  powers,  was  not  subject  to  the  objection  that  it 
contained  matter  different  from  what  was  expressed  in  the  title  of  the  act. 

2.  There  is  nothing  in  the  constitution  of  this  State  which  guarantees  to  the  peo- 
ple living  within  the  limits  of  a  municipal  corporation  the  absolute  right  of 
local  self-government.  How  far  people  so  situated  may  be  allowed  to  partici- 
pate in  the  choice  of  officers  who  are  to  administer  the  affairs  of  the  local  gov- 
ernment is  a  matter  exclusively  within  the  judgment  and  discretion  of  the 
General  Assembly. 

8.  The  General  Assembly  may  take  from  a  municipal  corporation  its  charter 
power  respecting  the  police  and  their  appointment,  and  may  by  statute  pro- 
vide for  a  permanent  police  for  the  corporation,  under  the  control  of  a  board 
of  police  not  elected  by  the  people  of  the  municipality  nor  appointed  or  elected 
by  the  corporate  authorities,  but  consisting  of  commissioners  appointed  in  such 
other  manner  as  the  General  Assembly  may  direct. 

4.  The  power  to  appoint  public  officers  is  not  purely  an  executive  function,  but 
this  power  may  be  exercised  by  the  General  Assembly,  when  not  otherwise 
provided  in  the  constitution,  either  by  naming  a  given  person  for  the  office, 
or  providing  the  manner  in  which  the  officer  shall  be  chosen;  and  the  Gen- 
eral Assembly  also  has  authority  to  provide  for  the  appointment  of  a  number 
of  officers  to  dischaige  a  given  duty,  and  provide  that  vacancies  in  such  num- 
ber may  be  filled  by  those  remaining  in  office,  thus  creating  a  self-perpetu- 
ating body. 
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6.  If  the  Mayor  and  Council  of  the  City  of  Americas  liaye,  under  the  present 
charter,  any  authority  whatever  to  appoint  a  police  force,  such  authority  can 
not  be  exercised  unless  the  hoard  of  police  commissionerB  fails  or  refuses  to 
proyide  the  city  with  an  efficient  police  force. 

6.  A  court  of  equity  will,  at  the  instance  of  citizens  and  taxpayers  of  a  munici- 
pal corporation,  enjoin  the  authorities  in  charge  of  the  affairs  of  such  corpo- 
ration from  carrying  into  effect  an  ultra  vires  ordinance  providing  for  the 
election  of  certain  public  ofOcers,  for  the  reason  that  if  such  officers  are  elec- 
ted they  will  have  an  apparent  demand  against  the  municipality  for  compen- 
sation, which  will  have  to  be  resisted  at  the  e^>ense  of  the  taxpayers  or 
illegally  paid  out  of  the  funds  of  the  corporation. 

7.  The  foregoing  disposes  of  all  of  the  questions  raised  by  the  demurrer,  the  an- 
swer, or  otherwise,  which  require  any  discussion.  There  was  no  sufficient 
cause  shown  for  not  granting  the  injunction  prayed  for,  and  the  judge  prop- 
erly granted  the  i 


Submitted  Maroh  1,  —Decided  March  U,  1908. 

Injunction.  Before  Judge  litdejohn.  Sumter  superior  court. 
February  14,  1902. 

James  Taylor^  Allen  Fort  &  Son,  and  E,  A,  Hawkins,  for  plain- 
tiff in  error:  Section  45  of  the  charter  of  Americus  (Acts  1889, p. 
961)  is  unconstitutional,  because  it  contains  matter  different  from 
what  is  expressed  in  the  title  of  the  act:  Civil  Code,  § 5771 ;  49 
Oa.  233;  51  Ga.  639(2);  61  Oa.  20;  70  6^a.284;  Id.  721;  90  Oa. 
326 ;  94  Oa.  768;  104  Ga.  846:  It  deprives  the  people  and  the 
mayor  and  council  of  Americus  of  the  right  of  local  self-govern- 
ment: Civil  Code,  §§5698,  5734,  5735.  The  l^lature  can  not 
take  away  the  inherent  right  of  local  self-government:  118  Ind. 
427,  s.  c.  4  L  R  A.  93;  118  Ind.  382 ;  41  L  R  A.  624;  90  K  Y. 
68;  150  K  Y.  459,  s.  c.  34  L.  R  A.  408 ;  103  Iowa,  76,  s.  c.  39  L 
R  A.  285;  58  Mich.  213,  s.  c.  55  Am.  R  675 ;  15  K  Y.  532;  55 
N.  Y.  50;  55  Cal.  15;  24  Mich.  44,  s.  c.  9  Am.  R  103;  28  Mich. 
228,  s.  c.  15  Am.  E.  202 ;  42  Ohio  St  437.  Qties  existed  before 
G^rgia  was  a  State,  and  have  always  enjoyed  self-government ; 
throughout  the  constitution  they  are  r^ulated  as  to  taxation,  in- 
debtedness, etc.,  but  the  right  of  self-government  is  recognized,  and 
it  is  limited  only  in  a  few  express  incidents :  Civil  Code,  §§  5722, 
5734,  5735, 5778,  5782,  5891,  5893,  5894,  5897.  PoUce  commis- 
sioners are  local  officers,  and  the  legislature  has  no  power  to  deny  the 
people  of  the  city  or  the  mayor  and  council  the  right  to  elect  them : 
1  Neb.  16 ;  103  Iowa,  76 ;  3  Heisk.  682 ;  54  Mo.  458 ;  29  CaL  449 ; 
107  HL  372;  53  111.302.  See  1  BL  Com.  128,  158-9;  Mechem, 
Pub.  Officers,  §  123;  Pom.  Const.  L.  (9th  ed.)  §  151  et  seq.;  Van 
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Hoist,  Const.  L  of  IT.  S.  331 ;  Barbour,  Rights  of  Persons  and  Prop- 
erty, 99;  2  Kent's  Com.  1;  Cooley's  Const.  lim.  (5th  ed.)  225;  1 
DilL  Mun.  Corp.  (3d  ed.)  §  9.  A  law  may  be  within  the  inhibition 
of  the  constitution  as  well  by  implication  as  by  expression ;  and 
where  it  is,  the  court  should  declare  it  unconstitutional :  58  Pa. 
St.  338;  109  N.  T.  389;  4  Am.  St.  R.  455;  41  L  R.  A.  624;  1 
Ohio  St.  77 ;  6  Pa.  511 ;  47  Am.  Dec.  480 ;  55  N.  Y.  50 ;  42  Ohio 
St  437;  84  Mich.  228;  41  Neb.  127;  49  Neb.  218;  5  Qa.  194; 
16  Qa.  102 ;  Cooley's  Const.  lim.  (5th  ed.)  §  208.  The  act  in 
question  is  unreasonable,  contrary  to  natural  justice  and  equity, 
and  is  therefore  void:  45  How.  Pr.  246;  31  Vt.  238;  20  Johns. 
103 ;  15  B.  Mon.  642 ;  2  Kent's  Com.  275.  The  case  of  Barlow  v. 
Board  of  Education^  49  Ga.  232,  did  not  involve  the  question  here 
involved.  In  no  case  has  an  act  been  held  valid  in  which  the  leg- 
islature appointed  police  commissioners  with  power  of  self-perpet- 
uation. The  appointment  of  local  ofl&cers  of  this  character  is  not 
a  legislative  function ;  the  legislature  has  no  appointive  power  ex- 
cept that  which  is  expressly  delegated  in  the  constitution :  34  Ind. 
197;  1  Ark.  570;  11  Pa.  489;  15  Wheat.  46;  Broom's  Const.  L 
624.  The  powers  which  section  45  of  the  charter  purports  to  con- 
fer on  the  board  of  police  commissioners  are  in  conflict  with  pow- 
ers already  granted  to  the  mayor  and  coimcil  by  the  charter,  and  it 
is  therefore  void:  49  Qa.  233(3).  The  vaHd  part  of  the  act 
stands:  23  Am.  &  Eng.  Enc.  L.  226;  86  Qa.  606;  16  Am.  St.  R. 
814;  32  U.  S.  (Lawyer's  ed.)  398 ;  36  U.  S.  (Lawyer's  ed.)  295  (4, 
5).  Lajunction  will  not  lie:  2  High,  Lij.  (3d  ed.)  §§  1236,  1243 
et  seq.,  and  cit;  Id.  §  1312 ;  Mechem,  Pub.  Ofif.  §§  984  et  seq.,  992, 
993;  Dillon,  Mun.  Corp.  (2d  ed.)  §§58,  59,  245,  396,  727-738 
12  Qa.  23(3);  17  Qa.  56(1-4),  62;  19  Qa.  471;  43  Qa.  67(2) 
52  Qa.  212  (4) ;  53  Qa.  675 ;  64  Qa.  524,  527 ;  75  Qa.  429,  433 
96  Qa.  546;  101  Qa.  588;  103  Qa.  303(4);  109  Qa.  736,  747 
110  Qa.  796,  804;  111  Qa.  789,  792;  112  Qa.  784;  33  La.  Ann. 
222;  39  Am.  R.  272  ;  31  U.  S.  (Lawy.  ed.)  402,  405;  18  U.  S. 
<Lawy.  ed.)  437,  and  notes;  19  U.  S.  (Lawy.  ed.)  62 ;  30  L.  R  A. 
90,  94;  18  L.  R.  A.  721 ;  8  L.  R.  A.  175,  and  notes ;  6  Johns.  Ch. 
27;  5  Am.  St.  R.  494;  2  L.  R.  A.  505,  508. 

J.  H.  lAimpkin,  Maynard  &  ZanCy  W.  P.  Wallis,  and  Blalock 
&  Cobb,  contra :  No  variance  between  title  and  body  of  act :  6  Qa. 
21;52Qa.  621  (5);  71  Qa.  224;  72  (?a.246;80  Qa.  276  (2);  94 
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Oa.  488  (3) ;  100  (7a. 743;  104  Oa.  544 ;  110  Oa.  795.  Prindpleof 
local  self-goverDment  not  violated,  and  no  conflict  with  any  consti- 
tutional provision:  49  Ga.  232;  148  Mass.  375;  15  Md.  375;  21 
La.  Ann.  309 ;  29  Ohio  St.  102;  38  Kans.  578.  Section  43  of  the 
charter,  construed  in  connection  with  sections  22  and  45,  doea  not 
confer  upon  the  mayor  and  council  authority  to  appoint  a  chief  of 
police,  or  policemen  ;  no  necessity  having  arisen.  For  construction  of 
"necessary,"  see  9  Oa.  475,  478,  480.  The  ofl&ce  of  chief  of  police 
of  the  dty  is  a  distinctive  municipal  ofl&ce  created  by  the  charter, 
under  section  45 ;  hence  can  not  be  abolished  by  an  ordinance  en- 
acted by  the  mayor  and  council :  38  Ga.  542-546 ;  100  Ga.  743, 748, 
752;  Abbott's  Year  Book,  312.  An  ordinance  inconsistent  with 
authority  granted  by  the  charter  is  ultra  vires  and  void:  12  (?a. 
405;  101  Ga.  592;  110  Ga.  795  (1).  As  to  injunction :  Dillon's 
Mun.  Corp.  (2d  ed.)  §  727  et  seq. ;  High,  Inj.  (3d  ed.)  §  §  1241, 1275, 
1308-9 ;  1  Pom.  Eq.  347,  §  260 ;  109  Ga.  747,  748,  and  dt. ;  110 
Oa.  804;  96  Ga.  553 ;  43  Ga.  67;  86  Ga.  607;  51  K  E.  Rep.  907 ; 
Civil  Code,  §§4913,4920. 

Cobb,  J.  This  was  an  application  by  Perry  and  others,  as  chair- 
man and  members  of  the  board  of  police  commissioners  of  the  City 
of  Americus  and  as  citizens  and  taxpayers  of  that  city,  on  behalf 
of  themselves  and  other  citizens  and  taxpayers,  to  enjoin  the  Mayor 
and  Council  of  the  City  of  Americus  and  Felder  and  others,  the 
mayor,  aldermen,  and  marshal  of  that  city,  from  carrying  into  ef- 
fect certain  ordinances  adopted  by  the  mayor  and  council,  which  if 
valid  had  the  eflTect  of  abolishing  the  board  of  police  commission- 
ers and  the  ofl&ce  of  chief  of  police.  The  mayor  and  council  and 
the  mayor  and  marshal  individually,  by  demurrer  and  answer, 
showed  for  cause  various  reasons  against  the  granting  of  the  in- 
junction. Three  of  the  members  of  the  council,  being  a  minority  of 
that  body,  filed  an  answer  which  in  substance  set  forth  that  they  were 
opposed  to  the  action  of  the  council  as  set  forth  in  the  ordinances 
referred  to  in  the  petition,  that  they  had  never  indorsed  or  acqui- 
esced therein,  and  were  not  responsible  for  any  attempt  to  put  the 
same  into  execution.  At  the  hearing  the  injunction  prayed  for  was 
granted,  and  this  judgment  is  assigned  as  error. 

1.  On  November  11, 1889,  an  act  was  approved  which  had  the 
following  title:  "An  act  entitled  an  act  to  amend,  revise,  and  con- 
solidate the  several  acts  granting  corporate  authority  to  the  City  of 
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Americus ;  to  confer  additional  powers  upon  the  Mayor  and  CJity 
Council  of  Americus ;  to  extend  the  corporate  limits  of  said  city, 
and  for  other  purposes."  Acts  1889,  p.  961 ;  City  Code  of  Amer- 
icus (1900),  p.  2.  The  45th  section  of  this  act  provided,  in  sub- 
stance, that  there  should  be  a  board  of  police  commissioners  for  the 
City  of  Americus,  consisting  of  five  named  persons,  two  to  hold  oflBce 
for  six  years,  two  for  four  years,  and  the  last  one  named  for  two 
years ;  that  at  a  meeting  of  such  board  in  December,  1891,  and  each 
succeeding  two  years  thereafter,  those  members  of  the  board  of  com- 
missioners then  in  office  should  elect  a  commissioner  or  commis- 
sioners to  succeed  those  whose  term  or  terms  would  then  expire. 
The  board  was  given  power  to  fill  vacancies  in  the  same.  Each 
member  of  the  board  was  required  to  take  an  oath,  which  wajs  set 
forth.  The  act  then  provides  that  the  board  of  commissioners  thus 
elected  and  qualified  shall  have  the  exclusive  power,  and  it  shall 
be  their  duty,  to  appoint  a  chief  of  police  and  such  other  police 
officers  and  poUcemen  as  axe,  or  may  be,  prescribed  by  city  ordi- 
nance. The  manner  in  which  the  board  shall  conduct  its  business 
and  the  method  of  keeping  a  record  of  its  proceedings  are  then  set 
forth.  It  13  declared  that  the  police  force  of  the  city  shall  consist 
of  a  chief  of  police  and  such  other  officers  and  men  as  the  city 
council  shall  by  ordinance  prescribe.  The  time  when  such  police 
officers  shall  be  chosen,  and  the  manner  in  which  they  shall  be  qual- 
ified, and  certain  duties  incumbent  upon  them  are  set  forth,  and 
the  section  authorizes  the  board  of  police  commissioners  to  impose 
upon  them  such  other  duties  as  they  shall  see  proper.  The  com- 
pensation of  the  policemen  is  to  be  such  as  shall  be  prescribed  by 
ordinance,  which  shall  not  be  increased  or  diminished  during  their 
terms  of  office,  and  the  board  of  police  commissioners  is  authorized 
to  suspend  or  remove  from  office  the  officers  and  policemen  elected 
by  it,  and  in  case  of  suspension  the  board  is  authorized  to  appoint 
officers  to  hold  during  the  time  that  any  officer  is  suspended. 

It  is  contended  that  this  section  of  the  city  charter  is  void,  for  the 
reason  that  it  contains  matter  diflferent  from  what  is  expressed  in 
the  title  of  the  act.  We  do  not  think  the  section  is  subject  to  this 
objection.  The  general  purpose  of  the  act  as  indicated  in  the  title 
is  to  prescribe  the  conditions  upon  which  the  people  of  the  City  of 
Americus  may  be  allowed,  within  the  limits  of  that  municipality, 
to  exercise  the  powers  of  government.     It  is  in  eflfect,  though  not 
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in  words,  an  act  to  create  a  new  charter  for  the  Citj  of  Americus. 
Any  matter  relating  to  the  subject  of  the  local  government  to  be 
authorized  for  the  City  of  Americus  is  germane  to  the  general  pur- 
pose of  the  act  as  indicated  in  the  title.  Under  this  title  the  Gen- 
eral Assembly  could  confer  upon  the  city  authorities  any  power  Uiat 
the  constitution  does  not  prohibit  it  from  conferring  upon  a  munici- 
pal corporation ;  it  could  also  expressly  refuse  to  confer  powers 
which  might  have  been  exercised  in  the  past  by  other  municipal  cor- 
porations, and  could  withdraw  from  the  city  authorities  of  Americus 
any  power  formerly  exercised  by  them  imder  the  provisions  of  any 
charter  previously  granted.  It  ia  hard  to  conceive  of  a  title  which 
would  be  broader,  so  far  as  the  affairs  of  a  municipal  corporation 
are  concerned,  than  the  title  of  the  act  under  consideration.  If  the 
title  had  been  an  act  to  incorporate  the  City  of  Americus,  and  for 
other  purposes,  broad  as  such  a  title  would  be,  it  would  hardly  be 
broader  than  the  one  under  consideration,  and,  as  said  above,  the 
title  is  in  effect  one  indicating  a  purpose  to  create  a  new  charter 
for  the  city.  It  is  said,  however,  that  the  title  indicates  that  the 
purpose  of  the  General  Assembly  was  to  confer  additional  powers 
upon  the  City  of  Americus,  and  that  the  45th  section  of  the  act 
really  withdraws  power  formerly  lodged  with  the  corporate  authori- 
ties. If  the  title  did  not  have  in  it  the  words  "  for  other  purposes," 
there  might  be  some  plausibility,  at  least,  in  this  contention,  but 
the  presence  of  the  words  just  referred  to,  imder  the  well-settled 
rule  in  this  State,  permits  the  General  Assembly  to  incorporate  in 
the  act  legislation  on  any  matter  which  is  within  the  general  pur- 
view of  the  act  as  indicated  by  the  language  of  the  title,  although 
not  referred  to  expressly  therein.  The  general  purview  of  the  act 
under  consideration  is  to  amend,  revise,  and  consolidate  the  several 
acts  granting  corporate  authority  to  the  City  of  Americus ;  and  un- 
der the  right  to  amend  and  revise,  the  General  Assembly  could  take 
away  any  authority  which  had  been  formerly  conferred  upon  the 
authorities  of  the  city.  See,  in  this  connection.  Mayor  v.  Hughes, 
110  Ga.  795;  Welhorriey.  State,  114  Ga.  793  (5). 

2.  It  is  contended  that  the  section  of  the  dty  charter  above  re- 
ferred to  is  invalid,  for  the  reason  that  the  General  Assembly  had 
no  authority  to  appoint  municipal  officers,  and  that  the  exercise  of 
the  right  by  the  legislature  in  this  instance  deprived  the  citizens  of 
Americus  of  local  self-government.     The  sections  of  the  constitu- 
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tioQ  relied  upon  as  granting  the  right  of  local  self-government  are 
the  following  clauses  in  the  bill  of  rights:  "All  government,  of 
light,  originates  with  the  people,  is  founded  upon  their  will  only, 
and  is  instituted  solely  for  the  good  of  the  whole.  Public  oflBcers 
are  the  trustees  and  servants  of  the  people,  and  at  all  times  amen- 
able to  them."  avil  Code,  §  5678.  "  The  people  of  this  State 
have  the  inherent,  sole  and  exclusive  right  of  regulating  their  in- 
ternal government,  and  the  police  thereof,  and  of  altering  and  abol- 
ishing their  constitution  whenever  it  may  be  necessary  for  their 
safety  and  happiness."  Civil  Code,  §  5734.  "  The  enumeration  of 
rights  herein  contained  shall  not  be  construed  to  deny  to  the  people 
any  inherent  lights  which  they  may  have  hitherto  enjoyed."  Civil 
Code,  §  5735.  The  propriety  of  creating  municipal  corporations, 
what  powers  shall  be  conferred  upon  them  when  created,  the  man- 
ner in  which  such  powers  shall  be  exercised,  and  the  officers  through 
whom  the  functions  of  government  in  such  corporations  shall  be 
exercised,  are  all  questions  left  by  the  constitution,  with  few  lim- 
itations and  restrictions,  to  the  wisdom  and  discretion  of  the  Gen- 
eral Assembly.  There  is  nothing  in  the  constitution  restricting  the 
authority  of  the  General  Assembly  in  reference  to  naming  the  num- 
ber and  prescribing  the  authority  and  mode  of  appointment  of  the 
officers  who  shall  administer  the  affairs  of  a  municipal  corporation 
created  by  it.  All  of  these  matters  are  left  absolutely  to  its  judg- 
ment. Whether  the  afifairs  of  a  municipal  government  shall  be 
lodged  in  officers  elected  by  the  people  of  the  municipality,  or  by 
officers  appointed  by  the  Governor,  or  appointed  or  otherwise  chosen 
by  the  General  Assembly,  either  by  election  or  by  naming  them  in 
the  act  creating  the  municipal  corporation,  is  a  matter  left  to  be 
determined  by  the  General  Assembly  in  each  instance  according  to 
the  particular  needs  and  peculiar  conditions  of  the  locality  declared 
to  be  a  municipal  corporation.  See,  in  this  connection,  ChurchiH 
V.  Walker,  68  Ga.  681.  The  General  Assembly  may,  if  it  sees 
proper,  entrust  a  portion  of  the  powers  of  a  municipal  government 
to  officers  elected  by  the  people  of  the  municipality,  and  provide 
that  other  powers  of  government  shall  be  exercised  by  officers 
named  by  the  General  Assembly  in  the  act  providing  for  the  exer- 
cise of  such  powers.  See,  in  this  connection.  Board  of  Education 
v.  Barlow,  4Q  Ga.  232,  in  which  the  act  of  1873  (Acts  1873,  p. 
109),  which  named  certain  persons  to  constitute  the  board  of  edu- 
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cation  of  the  Gitj  of  Americus,  was  hdd  to  be  valid.  There  ia 
nothing  in  the  provisions  of  the  constitution  above  quoted,  or  in 
any  other  part  of  the  constitution,  which  in  express  terms  prohib- 
its the  Greneral  Assembly  from  either  naming  the  officers  who  are 
to  have  the  control  of  the  aflfairs  of  a  municipal  corporation,  or  from^ 
prescribing  the  manner  in  which  such  officers  are  to  be  appointed ; 
nor  is  there  anything  requiring  that  all  or  a  portion  of  such  officers 
shall  be  elected  by  the  people  of  the  municipality  and  chosen  in  no 
other  way.  Neither  is  there  anything  in  the  constitution,  when 
construed  as  a  whole,  which  by  implication  would  deprive  the  Gen- 
eral Assembly  of  the  right  to  deal  with  the  matter  of  the  appoint- 
ment of  the  officers  of  a  municipality  in  any  manner  that  it  deems 
best  for  the  interest  of  the  locality  incorporated.  There  is  not  in 
the  constitution  of  this  State  any  express  guaranty  of  local  self- 
government  for  munidpcd  corporations.  There  is  nothing  in  the 
constitution  from  which  this  right  cein  be  legitimately  inferred. 
How  far  a  community  shall  be  allowed  to  control  its  own  affairs  is 
left  to  the  judgment  and  discretion  of  the  General  Assembly. 

The  fact  that  municipal  corporations,  prior  to  the  adoption  of  the 
constitution  of  1877,  were  given  the  right  and  were  exercising  the 
right  to  control  their  own  affairs  through  officers  chosen  by  them 
would  not  prevent  the  General  Assembly  from  taking  away  this 
right;  there  being  nothing  in  the  constitution  which  imperatively 
requires  it  to  be  construed  as  guaranteeing  that  this  right  oi  local 
self-government  for  munidpcd  corporations  shall  exist  absolutely  in 
all  cases.  The  right  of  the  people  of  a  munidpcd  corporation  to 
control  its  affairs  is  not  an  inherent  right  redding  in  the  people, 
but  is  a  right  dependent  for  its  existence  upon  legislative  will,  and 
how  far  they  shall  be  given  this  right  is  a  matter  addressed  solely 
to  l^islative  discretion.  See,  in  this  connection.  Diamond  v.  Cain, 
21  La.  Ann.  309;  State  v.  Hunter,  38  Kan.  578;  State  v.  Coving- 
ton, 29  Ohio  St.  102 ;  Com.  v,  Plaisted,  148  Mass.  375;  Mayor  of 
Baltimore  v.  State,  15  Md.  376.  We  are  aware  that  other 
courts  of  respectable  standing  have  taken  an  entirely  different  view 
of  this  matter,  and  in  some  instances  have  held  that  the  right 
of  local  self-government  is  an  inherent  right  in  the  people  of  a  mu- 
nicipcdity,  and  that  the  l^islature  can  not,  in  the  absence  of  ex- 
press authority  in  the  constitution,  take  away  or  impair  this  right 
in  any  material  or  substantial  respect.     See  City  of  Evansville  v. 
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Indiana  (Ind.),  4  L.  R.  A.  93,  and  cases  cited;  Rathbone  v,  Wirth 
(K  Y.),  34  L  R.  A.  408,  and  cases  cited;  State  v.  Moores  (Neb.), 
41  L  R.  A.  624,  and  cases  cited;  State  v,  Denny,  118  Ind.  382. 
In  some  of  the  cases  just  referred  to  the  ruling  is  based  upon  provi- 
sions in  constitutions  which  expressly  prohibit  the  legislature  from 
interfering  in  the  matter  of  the  appointment  of  officers  for  munic- 
ipal corporations.  In  others  language  somewhat  similar  to  the 
clause  of  our  constitution  last  above  quoted  is  construed  into  a 
guaranty  that  the  people  of  a  municipal  corporation  should  be  per- 
mitted to  exercise  the  same  powers  of  local  self-government  which 
they  were  exerdsing  at  the  time  the  constitution  was  adopted ;  and  in 
other  cases,  where  there  was  nothing  in  the  constitution  in  relation 
to  the  subject,  it  was  held  that  the  right  of  local  self-government 
was  an  inherent  right  under  American  institutions,  and  that  the 
right  of  the  legislature  to  take  it  away  would  not  be  presumed  un- 
less there  was  in  the  constitution  a  provision  expressly  authorizing 
the  legislature  to  do  so.  We  think  the  better  view  of  this  matter 
is  that  taken  by  Mitchell,  J.,  in  the  dissenting  opinion  in  the  case 
of  State  V.  Denny,  supra,  in  the  course  of  which  he  uses  the  follow- 
ing language :  **  The  error  which  lies  at  the  root  of  the  argument 
by  which  the  unconstitutionality  of  the  acts  here  in  question  is  at- 
tempted to  be  maintained  springs  out  of  the  fallacious  assumption 
that  the  people  of  a  city  or  town  have  any  interest  or  inherent 
right  whatever  to  municipal  government,  while  every  atom  and  ves- 
tige of  right  in  those  respects,  under  our  system,  are  such,  and 
only  such,  as  the  legislature  confers.  Upon  this  baseless  assump- 
tion, which  obliterates  and  confounds  aU  distinctions  between  mu- 
nicipal regulation,  a  creation  of  legislation,  and  county  and  town- 
ship government,  which  existed  before  legislatures  were,  and  which 
is,  and  always  was,  common  to  every  community  in  the  State,  the 
whole  fabric  of  argument  adverse  to  the  constitutionality  of  these 
acts  is  builded." 

3.  While  the  General  Assembly  has  authority  to  directly  con- 
trol the  affairs  of  a  municipal  corporation,  the  legislative  policy  of 
this  State  has  always  been  in  favor  of  committing  to  local  officers 
chosen  by  the  people  of  the  various  mimicipalities  all  such  powers 
of  government  as  are  in  their  nature  purely  local,  and  in  the  exer- 
cise of  which  persons  residing  at  other  places  in  the  State  are  not 
directly  but  only  remotely  concerned.     But  there  are  some  matters 


Digitized  by  VjOOQIC 


880  MAYOR  OF  AMERICUS  v.  PERBY.  (114 

in  connection  with  the  management  of  a  municipality  in  which  the 
entire  people  of  the  State  are  more  or  less  directly  interested,  and 
especially  is  this  true  in  reference  to  any  matter  relating  to  the  ad- 
ministration of  public  justice  and  the  preservation  of  the  public 
tranquility,  peace  and  order.     It  has  therefore  not  been  unusual  or 
uncommon  for  the  General  Assembly  either  to  take  within  its  own 
control  the  administration  of  such  affairs  through  the  medium  of 
officers  selected  in  other  ways  than  by  the  voice  of  the  people  of 
the  municipality,  or  to  place  such  restrictions  around  the  manner 
in  which  officers  in  charge  of  these  affairs  shall  be  chosen  that  the 
public  peace  and  good  order  will  be  subserved,  although  to  some 
extent  withdrawing  from  the  people  of  the  municipality  the  right 
to  directly  choose  such  officers.     In  State  v.  Hunter,  supra,  John- 
son, J.,  says :    "  Whatever  may  be  said  regarding  the  policy   of 
placing  the  police  administration  of  cities  in  a  board  of  police  com- 
missioners who  are  chosen  by  State  officers  rather  than  through  the 
electors  of  the  cities,  there  can  be  no  doubt  that  the  legislature  has 
the  power  to  do  so.     The  constitution  imposes  no  limitations  upon 
the  legislature  in  respect  to  the  agencies  through  which  the  police 
power  of  the  State  shall  be  exercised.     It  may  be  conferred  upon 
the  officers  of  local  municipalities  chosen  by  the  people  resident 
therein,  or,  if  deemed  expedient,  it  may  be  vested  in  officers  or  per- 
sons otherwise  selected.     Cities  are  but  agencies  of  the  State,  cre- 
ated to  aid  in  the  conduct  of  public  affairs.   The  functions  of  cities 
and  their  officers  are  prescribed  by  the  legislature,  and  it  rests  in 
the  sovereign  discretion  of  that  body  to  say  how  much  of  the  police 
power  shall  be  exerted  by  the  municipality.     Although  such  power 
is  usually  exercised  by  the  local  authorities,  police  administration 
is  not  in  its  nature  exclusively  local     The  people  of  the  whole 
State  are  interested  in  preserving  peace  and  good  order  and  pre- 
venting crime  in  every  city  and  district  of  the  State,  and  in  protect- 
ing the  public  health  and  lives  of  its  citizens." 

Judge  Dillon,  in  his  work  on  Municipal  Corporations  (4th  ed. 
§  58),  says :  "The  administration  of  justice,  the  preservation  of  the 
public  peace,  and  the  like,  are  essentially  matters  of  public  con- 
cern." And  in  section  60  the  author  says:  "  And  it  has  been  sev- 
eral times  determined  that  the  legislature  may,  unless  specially  re- 
stricted in  the  constitution,  take  from  a  municipal  eorporaiian  its 
charter  powers  respecting  the  police  and  their  apj}ointm,ent,  and  by 
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statute  directly  provide  for  a  permaneDt  police  for  the  corporation^ 
imder  the  control  of  a  board  of  police  not  appointed  or  elected  hj 
the  corporate  authorities,  but  consisting  of  commissioners  named 
and  appointed  by  the  legislature.  Police  officers  are  in  fact  State 
or  public  officers,  and  not  private  or  corporate  officers." 

4  It  is  contended  that  the  Greneral  Assembly  had  no  right  to 
appoint  the  police  commissioners  by  naming  them  in  the  act,  and 
that,  if  it  had  a  right  to*  so  appoint  them,  it  had  no  right  tb  provide 
that  the  commissioners  thus  named  should  have  the  power  to  fill 
vacancies  in  their  own  number,  thus  making  the  board  a  self-per- 
petuating body.  It  is  insisted  that  the  power  of  appointment  to 
office  is  an  executive  power  and  not  l^islative,  and  that  under  our 
constitution  (Civil  Code,  §  5720),  which  provides  that  the  l^sla- 
tive,  executive,  and  judicial  departments  of  the  government  shall 
forever  remain  separate  and  distinct,  and  no  person  discharging  the 
duties  of  one  shall  at  the  same  time  exercise  the  functions  of  the 
others,  except  as  provided  in  the  constitution,  the  General  Assem- 
bly has  no  power  to  appoint  officers  for  a  municipal  corporation, 
that  power  not  being  expressly  given  by  the  constitution.  While 
the  constitution  declares  that  the  three  departments  of  government 
shall  be  separate  and  distinct,  this  separation  is  not  and  from  the 
nature  of  things  can  not  be  total.  SeeBeall  v.  Beall,  8  Oa.  212 
(19).  While  the  power  to  appoint  public  officers  is  in  a  great  many 
instances  lodged  in  some  officer  of  the  executive  department,  this 
is  not  now,  and  never  has  been,  true  in  reference  to  all  public  offi- 
cers. The  history  of  this  State  will  show  that  public  officers  have 
been  chosen  by  the  General  Assembly  and  also  have  been  chosen 
by  various  judicial  officers  of  the  State.  This  court  has,  and  always 
has  had,  the  power  to  appoint  its  own  officers,  and  a  similar  power 
is  vested  in  the  judges  of  many  inferior  tribunals.  There  is  noth- 
ing in  the  l^islative  or  judicial  history  of  this  State  which  would 
indicate  that. the  power  of  appointment  to  office  was  to  be  treated 
as  purely  executive  in  its  natura  An  examination  of  the  acts 
passed  by  the  Greneral  Assembly  from  the  earliest  history  of  the 
State  down  to  the  present  time  will  show  that  in  many  instances 
the  power  to  appoint  officers  has  never  been  vested  exclusively  in 
the  executive  department,  but  has  been  from  time  to  time  vested 
in  the  judicial  department,  and  has  been  exercised,  directly  or 
indirectly,  by  the  legislative  department;  and  there  are  many 
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instances  of  legislation  where  powers  apparently  belonging  to  one 
department  have  been  held  properly  exerdsible  by  another  depart- 
ment, for  the  reason,  as  stated  in  Becdl  v.  BeaUy  that  the  separa- 
tion of  the  three  departments  can  not,  from  the  nature  of  things, 
te  total.  See,  in  this  connection,  Wilson  v.  StaU^  69  Oa.  224 
Johnson  v.  Jackson,  99  Oa.  389 ;  Bowen  v.  Cliftony  105  Qa.  459 
Phinixy  v.  Eve,  108  Oa,  360;  Mayor  of  Baltimore  t?.  State,  supra 
Board  of  Education  v.  Barlow,  supra.  If  the  Greneral  Assembly 
may  exercise  the  power  to  appoint  an  officef  by  providing  the  man- 
ner in  which  such  officer  shall  be  chosen,  we  see  no  good  reason 
why  it  can  not  exercise  this  power  directly  by  naming  the  officer 
in  the  act  creating  the  office.  The  power  to  create  the  office  and 
the  power  to  provide  for  the  filling  of  the  office  by  appointment 
cany  with  it  not  only  the  authority  to  name  the  person  who  shall 
be  the  officer,  but  also  the  power  to  provide  how  his  successor  shall 
be  appointed ;  and  the  method  of  the  selection  of  a  successor  to  an 
officer  whose  duties  are  connected  with  the  administration  of  the 
affairs  of  a  municipal  government  is,  like  all  other  matters  in  rela- 
tion to  the  affairs  of  such  corporation,  entirely  within  the  control 
of  the  Greneral  Assembly.  If  in  their  judgment  in  a  particular  case 
the  persons  named  by  them  as  officers  in  charge  of  a  particular 
duty  are  proper  persons  to  be  entrusted  with  the  choice  of  their 
own  successor^,  there  is  nothing  in  the  constitution  of  this  State  to 
prevent  the  Gfeneral  Assembly  from  so  providing,  although  so  do- 
ing has  the  effect  of  making  the  board  of  municipal  officers  thus 
created  a  self-perpetuating  body.  Whether  this  is  wise  or  proper 
or  expedient  is  to  be  determined  by  the  General  Assembly  accord- 
ing to  the  circumstances  of  each  case.  It  is  a  matter  with  which 
the  courts  have  no  concern  and  in  which  they  can  not  interfere. 
5.  It  is  said  that  even  if  section  45  of  the  charter  is  a  valid  pro- 
vision of  law,  still  under  section  43  the  mayor  and  council  have 
authority  to  appoint  a  police  force  to  assist  the  marshal  in  the  dis- 
charge of  his  duties.  Section  43  (City  Code  of  Americus,  1900, 
pp.  17-18)  confers  upon  the  mayor  and  council  the  usual  corporate 
powers  in  reference  to  streets,  sidewalks,  drains,  etc.,  the  power  to 
regulate  markets,  to  abate  nuisances,  to  r^ulate  the  keeping  of  gun- 
powder and  other  combustibles,  to  provide  places  for  the  burial  of 
the  dead,  to  provide  and  regulate  a  city  market,  to  make  regulations 
in  reference  to  danger  or  damage  by  fire,  to  protect  the  property  and 
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persons  of  the  citizens,  and  to  preserve  peace  and  good  order  in  the  city. 
The  section  then  provides  that  the  authorities  have  power  **  for  this 
purpose  to  appoint,  when  necessary,  a  police  force  to  assist  themarshal 
in  the  discharge  of  his  duty ;  to  prescribe  the  powers  and  define 
the  duties  of  the  officers  appointed  by  the  mayor  and  council  of 
Americus,  to  fix  their  terms  of  office  and  compensation,"  etc.  If 
the  charter  had  not  contained  section  45  in  reference  to  the  board 
of  police  commissioners,  the  language  of  section  43  might  be  suffi- 
cient to  give  the  mayor  and  council  absolute  control  in  r^ard  to 
the  matter  of  police;  but  the  two  provisions  of  the  charter  are  to 
be  construed  together,  and  as  under  section  46  the  board  of  police 
commissioners  is  given  exclusive  control  of  the  matter  of  police, 
the  power  of  the  mayor  and  council  in  reference  to  the  police,  if  it 
exists  at  all  under  section  43,  is  subordinate  to  the  authority  of 
the  board  of  police  commissioners;  and  so  long  as  the  board  dis- 
cbarges the  duties  imposed  upon  it  by  the  statute  and  proper  or- 
dinances of  the  city,  the  mayor  and  council  have  no  control  what- 
ever over  the  police  of  the  city  under  the  provisions  of  section  43, 
for  the  simple  reason  that  the  right  to  exercise  any  authority  un- 
der that  section  is  conferred  only  whenever  it  becomes  necessary, 
and  the  necessity  for  the  exercise  of  this  power  can  never  arise  so 
long  as  the  board  of  police  commissioners  is  discharging  its  duties 
and  the  mayor  and  council  are  providing  moneys  which  are  nec- 
essary for  such  board  to  efficiently  discharge  the  duties  imposed 
upon  it  by  law.  Taking  the  charter  as  a  whole,  it  was  the  inten- 
tion and  purpose  and  evidently  in  the  contemplation  of  the  Gren- 
eral  Assembly  that  the  mayor  and  council  and  the  board  of  police 
commissioners  should  co-operate  with  each  other  in  a  common 
purpose  to  preserve  the  peace  and  good  order  of  the  city  by  pro- 
viding an  efficient  police  force,  and  it  was  never  for  a  moment  con- 
templated that  the  limited  authority  given  to  the  mayor  and  coun- 
cil in  reference  to  the  police  force  should  ever  be  used  to  obstruct 
the  board  of  police  commissioners  in  the  discharge  of  its  duty, 
much  less  to  abrogate  entirely  the  authority  of  that  board.  The 
mayor  and  council  have  a  right,  under  the  charter,  to  provide  a 
police  force  for  the  city  to  assist  the  marshal  whenever  the  ne- 
cessity arises,  but  the  mayor  and  council  must  not  themselves  bring 
about  this  necessity.  The  necessity  for  their  action  must  arise 
from  the  fact  that,  for  some  reason  independent  of  the  action  of  the 
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major  and  council,  a  condition  of  affairs  has  arisen  where  the  board 
of  police  commissioners  has  failed  or  refused  to  discharge  the  du- 
ties imposed  upon  it,  or  a  peculiar  condition  of  affairs  has  arisen 
where  for  the  time  being  and  temporarily  the  police  force  selected 
by  the  board  of  police  commissioners  is  not  adequate  for  the  pres- 
ervation of  peace  and  order  in  the  community.  The  charter  does 
not  contemplate  that  the  mayor  and  council  shall  ever  take  such 
action  as  will  render  inefficient  that  department  of  the  municipal 
government  represented  by  the  board  of  police  commissioners.  The 
mayor  and  council  can  Qxercise  no  power  under  section  43  of  the 
charter,  except  in  that  extreme  case  that  might  but  probably  will 
never  arise,  where,  after  the  mayor  and  council  have  done  all  that 
the  charter  requires  in  reference  to  the  police  and  their  compensa- 
tion, the  board  of  police  commissioners  fails  or  refuses  to  discharge 
the  duties  incumbent  upon  it  A  cordial  co-operation  between  the 
mayor  and  council  and  the  board  of  police  commissioners  can  have 
but  one  result,  and  that  is,  an  efficient  police  force  in  the  City  of 
Americus,  and  such  co-operation  and  such  a  result  were  intended  to 
be  accomplished  by  the  charter  provisions.  It  was  never  for  one 
moment  contemplated  by  the  General  Assembly  that  the  mayor 
and  council  should  impede  or  obstruct  the  board  of  police  commis- 
sioners in  the  proper  discharge  of  its  duties,  nor  that  under  the  pro- 
visions of  section  43  of  the  charter  the  mayor  and  council  should 
repeal  section  45,  and  this  is  really  what  is  attempted  by  the  or- 
dinances under  review  in  this  case. 

6.  It  is  said,  though,  that  even  if  it  be  conceded  that  the  action 
of  the  mayor  and  council  is  illegal,  and  that  they  had  no  authority 
to  pass  the  ordinances,  a  court  of  equity  will  not  interfere  in  the 
matter,  for  the  simple  reason  that  the  only  question  arising  is  as  to 
who  would  be  the  lawful,  police  officers  of  the  dty,  and  this  is  a 
matter  that  can  be  settled  by  a  court  of  law  by  quo  warranto  or  other 
legal  proceeding.  While  equity  will  not  enjoin  the  action  of  a  mu- 
nicipal corporation  while  proceeding  within  the  limits  of  its  well-de- 
fined powers,  it  has  jurisdiction  to  restrain  acts  in  excess  of  this  au- 
thority and  to  enjoin  acts  which  are  ultra  vires.  Tbe  petition  cliarges 
that  the  mayor  and  council  have  passed  ordinances  which  in  effect 
abolish  the  board  of  police  commissioners  altogether,  and  have  by 
ordinance  provided  for  a  complete  police  force  headed  by  tbe  marshal 
of  the  city,  and  that  they  are  attempting  to  carry  these  ordinances 
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into  execution,  and  have  up  to  the  present  time  so  far  carried  them 
into  execution  as  that  the  mayor  has  refused  and  still  refuses  to 
recognize  the  chief  of  police  elected  by  the  board  of  police  commis- 
sioners as  a  police  officer  of  the  city.  The  ordinances,  so  far  as 
they  attempt  to  abolish  the  board  of  police  commissioners  and  to 
deprive  it  of  the  powers  which  the  charter  conferred  upon  it,  are 
ultra  vires  and  void,  and  there  is  nothing  in  the  petition  to  show 
that  the  board  of  police  commissioners  is  either  failing  or  refusing 
to  exercise  the  powers  confided  to  it  by  the  General  Assembly. 
On  the  other  hand  it  appears,  not  only  from  the  petition  but  from 
the  answer  itself,  that  the  board  is  attempting  to  exercise  those 
very  powers  and  would  exercise  them  but  for  the  obstructions  placed 
in  its  way  by  the  mayor  and  council.  Under  such  circumstances 
the  mayor  and  council  have  no  authority  whatever  to  elect  a  police 
force,  and  the  election  of  such  officers  would  bring  about  the  ques- 
tion as  to  whether  the  persons  so  elected  were  entitled  to  demand 
compensation  from  the  city ;  and  while,  under  the  view  we  have 
taken  of  the  case,  such  persons  would  have  no  right  to  receive  com- 
pensation, the  fact  that  they  were  elected  and  were  attempting  to 
discharge  the  duties  of  the  offices  for  which  they  were  chosen 
would  result  either  in  the  money  in  the  city  treasury  being  illegally 
used  in  paying  their  claims,  or  in  requiring  the  money  of  the  munic- 
ipality to  be  used  in  defeating  their  claims  for  compensation ;  and  to 
prevent  this  any  taxpayer  would  have  a  right  to  appeal  to  a  court 
of  equity  to  enjoin  the  mayor  and  coimdl  from  proceeding  further  to 
do  any  act  which  would  have  the  effect  to  bring  about  either  result. 
The  plaintiffs  bring  their  petition,  not  only  as  members  of  the  board 
of  police  commissioners,  but  also  in  their  capacity  of  citizens  and 
taxpayers;  and  in  this  latter  capacity  they  are  entitled  to  be  heard, 
the  case  made  being  one  where  the  municipal  authorities  are  going 
beyond  their  powers  and  doing  acts  which'j  if  carried  in  to  effect,  would 
either  result  in  a  misappropriation  of  public  funds  or  entail  upon 
the  taxpayers  of  the  city  the  expense  of  litigating  with  persons  who 
might  hold  claims  against  the  city  under  the  invalid  ordinances.  See, 
in  this  connection,  Mayor  of  Macon  v.  Hughes,  110  Oa.  804,  and 
cases  cited;  Mitchell  v.  Zasseter,  114  Oa,  275,  and  cases  cited;  2 
High,  Inj.  (3d  ed.)  §§  1236,  1241,  1243. 

7.  There  are  other  questions  raised  by  the  demurrer  and  answer, 
but  the  above,  we  think,  disposes  of  all  which  are  of  such  character 
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as  to  require  discussion.  No  sufficient  cause  was  shown  either  by 
the  demurrer  or  answer  why  the  injunction  prayed  for  should  not 
be  granted,  and  the  court  did  not  err  in  granting  the  same. 

JudgmefrU  affirmed.     All  the  Justices  concurring,  except  ZitiU, 
J.,  absent. 


Hi    880 

uTm  BARNES  et  al.  v.  CARTER  et  al. 

120    8081 

1.  The  provifiioDB  of  the  Political  Code,  §  906,  which  require  that  when  pioperty 
which  ha«  not  heen  returned  for  taxation  is  sold,  there  shall  be  an  offer  to 
rent  or  hire  the  property  before  the  same  is  offered  for  sale,  do  not  apply  to 
sales  of  wild  lands. 

2.  Qa»re  :  Since  the  adoption  of  the  Ck>de  of  1896,  does  not  the  duty  of  iasoing 
executions  against  wUd  lands  which  ha^e  not  been  returned  for  taxation  de- 
Tolye  upon  the  **  receiver  of  tax  returns,*^  instead  of  the  **  tax-collector ''  ? 

Submitted  Jarnuur  7,  —  Decided  March  11, 1902. 

Petition  for  injunction.  Before  Judge  Hansell.  Echols  superior 
court.     December  5,  1901. 

JE.  K.  WUcox,  for  plaintiffs.     R.  G,  Tison,  for  defendants. 

Cobb,  J.  This  was  an  application  for  an  injunction  to  restrain 
the  defendants  from  cutting  timber  from  land  which  the  plaintiffs 
claimed  to  own.  The  plaintiffs  claimed  to  derive  title  through  a 
tax  deed  founded  upon  an  execution  for  State  and  county  taxes, 
and  the  judge  held  that  the  deed  was  void  and  refused  the  injunc- 
tion. The  only  question  to  be  determined  in  this  case  is  whether 
this  ruling  of  the  judge  was  erroneous.  The  lots  in  controversy 
were  wild  lands,  and  on  May  1,  1898,  the  tax-collector  had  issued 
executions  for  taxes  against  the  ''lots  as  wild  and  unretumed 
lands.''  The  lots  were  sold  by  the  sheriff  on  August  2, 1898,  after 
levy  and  due  advertisement,  and  deeds  were  delivered  to  the  pur- 
chaser, which  were  "regular  in  every  respect  except  they  failed  to 
recite  that  the  sheriff,"  before  offering  the  lands  for  sale,  "  offered 
to  rent  or  hire"  the  same  for  the  purpose  of  raising  the  requisite 
amount  to  pay  the  taxes.  There  was  read  at  the  hearing  an  affi- 
davit of  the  sheriff  which  stated  that  «  no  offer  was  made  by  him 
before  the  sale  to  lease,  rent,  or  hire  said  lands  in  order  to  raise  tiie 
taxes  due  thereon."  The  code  declares  that,  "  When  property  is 
assessed  for  taxes  which  has  not  been  returned  by  any  one,  as  soon 
as  assessed  the  tax-collector  shall  at  once  issue  an  execution  against 
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it  for  the  amount  due  and  costs,  and  the  sheriff  shall  advertise  it 
for  sale  in  some  public  gazette  ninety  days  before  the  day  of  sale, 
and  if  by  said  day  the  taxes  are  not  paid,  it  shall  be  sold :  provided 
renting  or  hiring  will  not  bring  the  requisite  amount."  (Political 
Code,  §  908.)  This  provision  appears  for  the  first  time  in  our  law 
in  the  Code  of  1863  (§819),  and  has  been  brought  down  through 
all  the  codes  to  the  Code  of  1895,  in  the  exact  language  in  which 
it  appeared  in  the  first  code.  Under  the  provisions  of  the  Code  of 
1863,  there  was  only  one  plan  provided  for  the  collection  of  State 
and  county  taxes,  as  to  return  of  property  by  the  taxpayer,  assess- 
ment of  property  in  the  event  the  taxpayer  failed  to  return  the 
same,  and  sales  for  taxes;  and  this  plan  was  therefore  applicable 
to  all  classes  of  property,  whether  realty  or  personalty,  and  to  all 
lands,  whether  wild  or  improved.  Consequently  the  provision  in 
the  section  of  the  Code  of  1863  which  required  that  the  sheriff,  be- 
fore selling  unretumed  property  for  State  and  county  taxes,  should 
offer  the  same  for  hire  or  rent  before  offering  it  for  sale,  would  seem 
to  apply  as  well  to  wild  lands  as  it  did  to  improved  lands  and  other 
property.  Subsequently  to  the  Code  of  1863,  the  Greneral  Assem- 
bly from  time  to  time  made  changes  in  the  plan  for  the  collection 
of  taxes  in  different  particulars,  so  far  as  wild  lands  were  concerned. 
In  1881  an  act  was  passed  (Acts  1880-81,  p.  45,  Political  Code, 
§  821),  which  declares:  "Any  wild  lands  not  given  in  for  taxes  in 
the  county  in  which  they  may  be  shall  be  subject  to  double  tfix  as 
other  property,  and  it  shall  be  the  duty  of  the  receiver  of  tax  je- 
tums,  when  taxes  are  not  paid  in  the  time  provided  by  law,  to  issue 
executions  against  said  wild  land,  and  after  advertisement,  as  now 
prescribed  by  law,  to  sell  said  lands  for  payment  of  taxes."  The 
act  from  which  the  above  quotation  is  made  does  not  provide  that 
wild  lands  which  have  not  been  returned  for  taxation  shall  be  sold 
in  any  particular  way.  It  simply  declares  that  such  lands  shall  be 
sold  for  the  payment  of  taxes.  The  act  is  clear  on  the  point  that 
there  is  to  be  a  sale,  and  it  does  not  provide  for  the  collection  of 
taxes  in  any  other  way  than  by  a  sale.  As  to  the  manner  of  sale, 
it  is  to  be  presumed  that  the  General  Assembly  intended  that  the 
sale  should  be  had  in  the  manner  provided  by  law  for  the  sale  of 
other  unretumed  property.  The  sale  must  therefore  be  had  in  the 
manner  pointed  out  in  Political  Code,  §  908,  that  is,  by  the  sheriff 
after  proper  levy  and  ninety  days  advertisement. 
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The  section  last  cited  is,  however,  to  be  looked  to  for  no  other 
purpose  than  to  ascertain  the  manner  of  sale;  for  the  act  of  1881 
in  effect  declares  that  taxes  on  wild  lands  shall  be  collected  hj  sale 
of  such  lands  and  only  by  a  sale.  The  provision  in  section  908, 
that  unretumed  property  shall  not  be  sold  when  the  requisite 
amount  to  pay  the  taxes  can  be  raised  by  renting  or  hiring,  does 
not  apply  in  cases  of  sales  of  wild  lands,  for  the  simide  reason  that 
it  is  manifest  from  the  terms  of  the  act  of  1881  that  the  General 
Assembly  did  not  intend  that  there  should  be  any  effort  to  r^it 
such  lands  before  selling  the  same,  the  act  in  terms  providing  for 
a  sale  only.  Even  if  the  provision  in  reference  to  (Bering  unre- 
tumed property  for  rent  or  hire  before  (Bering  the  same  for  sale 
was  ever  applicable  to  wild  lands,  it  is  dear  that  it  has  not  been 
so  applicable  since  the  passage  of  the  act  of  18dl.  Wild  lands 
from  their  very  nature  have  no  rental  value.  They  are,  of  course, 
not  subject  to  cultivation.  A  tenant  could  not  lawfully  remove  the 
timber  therefrom  nor  use  it  in  any  way  so  as  to  affect  the  value  of 
the  standing  timber,  as,  to  box  the  same  for  turpentine  purposes 
in  case  of  pine  timber;  and  such  lands  being  always  unindosed, 
they  would  have  no  rental  value  as  a  range  for  cattla  In  coun- 
ties where  fences  are  required  every  one  would  have  the  benefit  of 
range  of  wild  lands,  and  in  stock-law  counties  inclosure  would  be 
absolutely  essential  for  purposes  of  range. 

It  is  hard  to  conceive  of  a  lot  of  wild  land  being  so  situated  that 
any  sane  individual  would  pay  anything  for  rent  of  the  same.  If 
such  were  the  case,  however,  under  any  circumstances,  the  in- 
stances would  be  so  exceptional  that  it  would  not  be  presumed  it 
was  the  intention  of  the  General  Assembly  to  continue  in  force  a 
law  requiring  an  effort  to  be  made  to  rent  such  lands  before  offer- 
ing them  for  sale  for  taxes,  when  there  is  nothing  in  the  act  rela- 
ting to  the  subject  of  selling  such  lands  for  taxes  which  expressly 
continues  such  law  in  force,  and  the  terms  of  the  act  positively  pro- 
vide for  a  sale,  and  inferentiaUy  for  a  sale  only.  The  judge  refused 
the  injunction  upon  the  sole  ground  that  the  tax  deeds  under  which 
the  plaintiffs  claimed  were  <' void  because  of  failure  to  comply  with 
the  provision  as  to  rent  or  hire  by  the  officer  before  the  sale.** 
While  there  were  other  questions  involved  in  the  case,  the  one  just 
referred  to  is  the  only  one  passed  on  by  the  judge ;  and  as  we  feel 
constrained  to  hold  that  the  venerable  and  learned  judge  whose 
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decision  is  tinder  review  erred  in  holding  that  the  plaintiffs'  deeds 
were  void  for  the  reason  above  referred  to,  and  thus  find  it  unnec- 
essary to  determine  the  other  questions  presented  by  the  pleadings, 
the  judgment  will  be  reversed,  with  direction  that  another  hearing 
be  had  on  the  application  for  injimction,  when  each  side  may  be 
heard  again  on  all  questions  involved  in  the  case,  except  the  one 
settled  by  the  judgment  now  rendered. 

While  the  question  is  not  raised  iu  the  present  record,  we  deem 
it  proper  to  call  attention  to  the  fact  that  there  may  be  some  doubt 
as  to  whether  an  execution  issued  by  the  tax-collector  for  taxes  on 
unretumed  wild  lands  is  valid.  Under  that  portion  of  the  Political 
Code,  §  821,  which  is  quoted  above,  it  is  made  the  duty  of  the  "re- 
ceiver of  tax  returns"  to  issue  executions  against  wild  lands  which 
have  not  been  returned  for  taxes.  The  part  of  the  section  of  the 
code  referred  to  above  is  an  exact  copy  of  the  portion  of  the  act  of 
1881  above  quoted,  and  the  codifiers,  although  they  had  before 
them  the  act  of  1882,  as  appears  from  the  marginal  note  to  the  sec- 
tion, have  retained  the  words  "  receiver  of  tax  returns,"  which  ap- 
peared in  the  act  of  1881,  instead  of  inserting  in  lieu  thereof  the 
word  "tax-collector,"  as  provided  in  the  act  of  1882.  See  Acts  of 
1882-3,  p.  47.  In  the  case  of  Leonard  v.  PUkirUon,  99  Ga.  738, 
the  attention  of  the  court  was  not  called  to  the  fact  that  the  codi- 
fiers had  codified  the  act  of  1881  and  omitted  the  amendment  of. 
1882.  In  the  case  of  Southern  Pine  Company  v.  Kirkland,  112 
Oa.  217,  Mr.  Justice  Little  calls  attention  to  the  fact  that  the  act  of 
1881  was  amended  by  the  act  of  1882,  as  well  as  that  the  code 
contained  the  provisions  of  the  act  of  1881,  unaffected  by  the  amend- 
ment of  1882,  so  far  as  it  relates  to  the  officer  whose  duty  it  is  to 
issue  the  execution.  We  again  call  attention  to  this;  but  as  the 
record  contains  no  assignment  of  error  which  would  authorize  us  to 
determine  the  question,  we  make  no  dedsion  thereon. 

Judgment  reversed,  with  direction.  All  the  Justices  concurrinff, 
except  Little,  J,  absent 
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THIRD  NATIONAL  BANK  OF  ATLANTA  v.  WESTERN 
AND  ATLANTIC  RAILROAD  COMPANY. 

1.  When  a  plaintiff' 8i>etitioD  sets  forth  a  particular  state  of  facts  and  thereupon 
alleges  liability  on  the  part  of  the  defendant,  it  must,  if  not  challenged  by 
denmner,  be  treated  as  legally  sufficient  to  support  a  recovery  ;  and  if  the 
plaintiff  establishes  by  evidence  all  the  material  allegations  of  such  petition, 
he  is,  nothing  more  appearing,  entitled  to  a  verdict. 

2.  The  assignee  of  a  non-negotiable  chose  in  action  takes  the  same  subject  to  the 
equities  existing  between  the  assignor  and  the  debtor  at  the  time  of  the  as- 
signment. 

▲rgned  February  10,  — Dedded  March  11,  1902. 

Complaint.     Before  Judge  Lumpkin.     Fulton  superior  court. 
January  29,  1901. 

Brandon  &  ArktarigM,  for  plaintiff. 
Payne  &  Tye,  for  defendant. 

Fish,  J.  The  Third  National  Bank  brought  an  action,  re- 
turnable to  the  spring  term,  1899,  of  Fulton  superior  court,  against 
the  Western  and  Atlantic  Bailroad  Company,  the  material  all^a- 
tions  of  the  petition  being,  in  substance,  as  follows:  that  the  de- 
fendant was  indebted  to  the  D.  H.  Browder  Company  in  the  sum 
of  .$65401,  upon  four  accounts  for  overcharges,  made  by  the  de> 
fendant  for  freight  received  by  it  from  the  Browder  Company ;  that 
the  general  freight  agent  of  the  defendant,  being  fully  authorized 
to  do  so,  issued  and  delivered  to  the  Browder  Company  a  written 
voucher,  or  statement,  for  each  account,  certified  by  him  to  be  cor- 
rect and  representing  that  defendant  was  indebted  to  the  Brow- 
der  Company  the  amount  of  the  respective  accoimt ;  that  to  each 
of  the  vouchers  were  attached  the  bills  of  lading  and  other  mem- 
oranda upon  which  the  voucher  was  issued,  showing  the  same  to 
be  correct;  that  the  Browder  Company,  on  Sept.  1,  1898,  drew  a 
sight  draft  upon  the  defendant  for  $654.01,  the  sum  of  the  vouch- 
ers, payable  to  plaintiff's  order,  and  delivered  the  same,  with  the 
vouchers,  bills  of  lading,  and  other  memoranda  attached  thereto,  to 
the  plaintiff,  for  the  purpose  of  presently  passing  to  the  plaintiff  the 
title  to  the  accounts  and  the  fund  due  to  the  Browder  Company 
by  defendant,  as  above  set  forth ;  and  that,  upon  the  faith  and 
credit  of  the  draft  with  the  vouchers  attached,  plaintiff,  immedi- 
ately upon  its  being  drawn  and  delivered,  paid  to  the  Browd^^ 
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CTompany  the  full  amount  thereof  in  money,  and  that  such  trans- 
action constituted  an  assignment  of  such  fund  to  the  plaintiff;  that 
plaintiff  parted  with  its  money  and  made  the  advance  to  the  Browder 
Company  upon  the  draft,  accounts,  and  vouchers  without  any  no- 
'  tice  or  knowledge  that  the  sum  represented  therein  to  be  due  by  the 
defendant  to  the  Browder  Company  was  not  or  might  not  be  ac- 
tually owing  to  the  Browder  Company  by  the  defendant,  but  upon 
the  faith  of  the  recitals  contained  in  the  vouchers,  and  upon  the 
belief  that  such  recitals  were  true;  that  the  draft  with  the  bills  of 
lading  and  other  memoranda  attached  thereto  was  presented  by 
plaintiff  to  defendant  for  payment,  which  was  refused ;  and  that  by 
reason  of  such  facts  defendant  was  indebted  to  plaintiff  the  sum  of 
$654.01,  principal,  besides  interest.  No  objection,  by  demurrer  or 
otherwise,  was  made  to  the  petition.  The  defendant  duly  filed  its 
answer,  in  which  the  material  allegations  of  the  petition  were  de- 
nied in  separate  paragraphs.  When  the  case  came  on  for  trial,  at 
the  fall  term,  1900,  the  defendant  offered  certain  amendments  to 
its  answer.  The  first  of  these  amendments  was,  in  substance,  a 
mere  amplification  of  its  denial  as  set  out  in  the  original  answer. 
The  other  amendment  set  up  that,  "  at  the  time  of  the  alleged 
transaction  between  plaintiff  and  D.  H.  Browder  Company,  the 
D.  H.  Browder  Company  was  indebted  to  defendant  in  the  sum  of 
twenty-one  himdred  and  seventy-two  89/100  dollars,  and  is  now 
indebted  in  said  sum,  as  follows,  to  wit:"  setting  out  an  itemized 
account  for  freight  due  by  the  Browder  Company  to  the  defendant, 
in  which  the  dates,  the  articles  upon  which  freight  is  charged,  the 
stations  from  and  to  which  each  article  was  carried,  and  the  amount 
of  freight  (}ue  upon  each  were  set  forth.  The  dates  were  from  April 
4  to  July  29,  1898.  To  these  amendments  was  attached  an  affi- 
davit of  the  superintendent  of  the  Western  and  Atlantic  Railroad 
Company,  "  that  the  defendant  did  not  omit  the  defense  in  the  fore- 
going amended  answers  for  the  purpose  of  delay,  and  that  said  amend- 
ments are  not  now  offered  for  delay."  These  amendments  were  dis- 
allowed by  the  court,  but  for  what  reason  the  record  does  not  disclose. 
To  this  ruling  the  defendant  filed  exceptions  pendente  lite.  Upon 
the  trial  there  was  a  verdict  for  the  defendant.  The  plaintiff  made 
a  motion  for  a  new  trial,  which  being  overruled,  it  excepted.  The 
defendant  sued  out  a  cross-bill  of  exceptions,  in  which  complaint  is 
made  of  the  judgment  of  the  court  disallowing  the  amendments 
offered  to  its  answer,  as  specified  in  its  exceptions  pendente  lite. 
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1.  It  appears  from  the  brief  of  evidence  that  every  material  alle- 
gation of  the  plaintiff's  petition  was  fully  sustained  by  uncontra- 
dicted evidence;  and  as  there  was  no  defense  in,  except  a  denial  of 
the  all^ations  of  the  petition,  a  verdict  for  the  plaintiff  was  de- 
manded, the  case  having  been  proved  as  laid.  Fhillips  v.  Southern 
BaUway  Co.,  112  Ga,  197;  Flet^ellen  v.  Flewellen,  114  Ga.  403/ 
and  cases  cited.  It  follows  that  the  court  erred  in  not  granting  a 
new  triaL 

2.  The  accounts,  or  vouchers,  upon  which  suit  was  brought  were 
non-negotiable  choses  in  action,  and  the  plaintiff  took  the  same 
from  the  Browder  Company  subject  to  the  equities  ezlBting  between 
that  company  and  the  defendant  at  the  time  the  Browder  Company 
delivered  them  to  the  plaintiff.  Civil  Code,  §  3037.  Therefore 
the  defendant  had  the  right  to  plead,  by  way  of  set-off,  the  frei^it 
account  due  it  by  the  Browder  Company,  as  set  out  in  the  c^ered 
amendment,  the  amendment  showing  that  the  fttiwder  Company 
was  indebted  upon  the  account  at  the  time  of  the  tomsaction  be- 
tween it  and  the  plaintiff,  and  that  this  indebtedness  was  still  due 
at  the  time  of  the  trial.  Counsel  for  the  plaintiff  in  error,  the 
bank,  contend  in  thdr  brief  that  the  plea  of  set-off  was  defective, 
because  it  did  not  all^e  that  the  account  therein  referred  to  was 
connected  with,  or  grew  out  of,  the  original  transaction  for  which 
the  vouchers  sued  on  were  given,  and  in  support  of  this  contenticm 
cite  Tinsley  v.  £eaU,  2  Ga.  134,  and  Ward  v.  JFimi,  42  Oa.  323. 
An  examination  of  these  cases  will  show  that  they  were  suits  upon 
negotiable  promissory  notes  which  had  been  transferred  to  the 
plaintiffs  after  their  maturity;  and  in  a  suit  upon  such  an  instru- 
ment, brought  by  a  plaintiff  who  took  the  same  from  the  payee 
after  it  was  due,  the  rule  is,  that  the  maker  can  not  set  c^  a  de- 
mand against  the  payee,  unless  such  demand  is  connected  with,  or 
grew  out  of,  the  original  transaction  for  which  the  note  was  given, 
or  attaches  to  the  note  itself;  he  can  not  set  off  a  demand  arising 
out  of  collateral  matters.  A  different  rule,  however,  applies  to  non- 
negotiable  instruments,  and  that  is, "  that  every  person  who  takes 
an  instrument  not  assignable  by  the  terms  of  it  must  take  it  prin- 
cipally on  the  credit  of  him  from  whom  he  receives  it,  for  it  is  al- 
ways liable  to  be  defeated  by  equitable  circumstances  subsisting 
between  the  original  contracting  parties,  being  taken  legally  sub- 
ject to  all  the  equities  of  the  original  debtor."     Guerry  v.  Ptrry- 
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fimTi,  6  Oa,  123.  This  distinction  is  recognized  in  the  section  of 
the  Civil  Code  above  dted,  which  provides:  "All  choses  in  action 
arising  upon  contract  may  be  assigned  so  as  to  vest  the  title  in  the 
assignee,  but  he  takes  it,  except  negotiable  securities,  subject  to  the 
equities  existing  between  the  assignor  and  debtor  at  the  time  of 
the  assignment,  and  imtil  notice  of  the  assignment  is  given  to  the 
person  liable."  Jack  v.  Davis,  29  Oa,  219.  See  Cohen  v.  Prater ^ 
56  Ga.  203.  The  court,  therefore,  erred  in  disallowing  the  amend- 
ment containing  the  plea  of  set-off.  Counsel  for  the  plaintiff  in 
error  contend  that,  even  if  the  disallowance  of  this  plea  of  set-off 
was  erroneous,  the  error  was  harmless,  as  the  brief  of  evidence  dis- 
closes that  the  evidence  introduced  by  the  defendant  itself  shows 
that  at  the  time  the  plea  of  set-off  was  offered  a  suit  was  pending, 
in  the  superior  court  of  Fulton  county,  in  favor  of  the  defendant 
against  the  Browder  Company,  founded  upon  the  identical  account 
sought  to  be  set  off,  and  that  the  account  could  not  be  pleaded  as  a 
set-off  pending  the  other  suit  upon  it ;  citing  Whittaker  v.  Pope,  48 
Oa.  13.  While  the  brief  of  evidence  shows  "  a  petition  in  the  na- 
ture of  a  creditors'  bill  [was]  brought  by  the  Western  &  Atlantic 
Railroad  Company  and  two  other  creditors  against  D.  H.  Browder 
Company  on  September  17th,  1898,  based  on  an  account  claimed 
to  be  due  the  Western  &  Atlantic  Railroad  Company  by  the  Brow- 
der Company,  and  accounts  due  the  other  two  creditors,  seeking  the 
appointment  of  a  receiver  and  the  distribution  of  the  assets  of  the 
Browder  Company  among  its  creditors,  and  for  general  jddgment,*' 
there  is  absolutely  nothing  to  indicate  that  the  account  claimed  to 
be  due  the  railroad  company  in  that  action  is  the  same  as  the  one 
offered  to  be  set  off  by  the  defendant  in  this  case. 

Judgment  on  both  bUU  of  exceptions  reversed.     All  the  Justices 
concurring,  except  Little,  J.,  absent. 


KIRKSEY  V.  ROWK 


A  horae  the  Taiue  of  which  does  not  exceed  forty  dollars  may,  though  not 
woriced  upon  a  farm  but  used  in  running  a  dray  for  the  support  of  the  owner 
and  his  family,  be  exempted  from  levy  and  sale  under  the  Civil  Code,  §  2866. 
The  word  **  farm  **  in  the  phrase  **  one  farm  horse  or  mule,^'  therein  appear- 
ing, has  reference  to  quality  and  value,  and  was  not  inserted  in  the  law  with 
a  view  to  prescribing  the  kind  of  work  in  which  the  exempted  animal  was  to 
be  employed. 
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2.  A  half  interest  in  a  two-horse  wagon  can  not,  under  thatsection^  be  lawfnlij' 
exempted  as  a  **  one-horse  wagon.** 

3.  A  set  of  harness  does  not  fall  within  the  descriptiye  words  **  common  tools  of 
trade,**  as  used  in  that  section. 

Snbmltted  February  10, — Decided  Biftreh  U,  1902. 

Petition  for  certiorari.  Before  Judge  Lampkin.  Fulton  sup^ 
nor  court.     February  20, 1901. 

Hudson  Moore  and  E.  E,  Pomeroy,  for  plaintiff. 
Reynolds  &  MeCHll,  for  defendant. 

Lumpkin,  P.  J.  The  bill  of  exceptions  in  the  present  case  assigns  , 
error  upon  the  refusal  of  the  judge  of  the  superior  court  to  sanction 
a  petition  for  certiorari  The  correctness  of  this  action  on  his  part 
depends  upon  whether  or  not  any  one  or  more  of  the  items  of  prop- 
erty below  mentioned  can  be  lawfully  exempted  under  the  Civil 
Code,  §  2866,  viz. :  a  horse,  the  value  of  which  does  not  exceed  forty 
dollars,  used  by  the  head  of  a  family  in  running  a  dray  for  the  sup- 
port of  himself  and  family ;  a  half  interest  in  a  two-horse  wagon, 
and  a  set  of  harness.  Under  the  section  just  dted,  every  debtor 
who  is  the  head  of  a  family  may  have  exempted  from  levy  and  sale 
**one  farm  horse  or  mule,"  "one  one-horae  wagon,"  and  the  "com- 
mon tools  of  trade  of  himself  and  wifa" 

1.  A  horse  of  the  character  and  value  above  described  may,  un- 
der this  section,  be  exempted,  though  not  actually  used  upon  a  farm. 
The  exemption  is  not  allowed  exclusively  to  agriculturists,  but  to 
*f  every  debtor  who  is  the  head  of  a  family."  The  descriptive  word 
^'farm"  was  evidently  intended  to  apply  to  quality  and  restrict 
valua  It  was  not  used  with  a  view  to  prescribing  the  kind  of  work 
in  which  the  exempted  animal  was  to  be  employed.  By  the  act  of 
December  11,  1841,  every  bead  of  a  family  was  entitled  to  have 
exempted  "  one  horse  or  mule,  the  value  of  which  [should]  not  ex- 
ceed fifty  dollars."  CobVa  Dig.  389-390.  When  the  first  code 
was  prepared,  the  words  limiting  the  value  of  the  animal  were 
omitted  and  the  word  "farm  "  introduced,  and  the  law  has  thus  re- 
mained until  the  present  day.  Doubtless  the  codifiers  and  the 
€reneral  Assembly  were  of  the  opinion  that  the  limitation  as  to 
value  was  too  restrictive,  and  the  above-noted  change  in  the  law  was 
made  for  the  purpose  of  allowing  the  exemption  of  an  ordinary 
horse  or  mule  such  as  is  commonly  employed  upon  a  &rm,  though 
its  value  might  exceed  the  amount  specified  in  the  act  of  1841. 
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Certainly,  a  horse  used  in  drawing  a  dray  and  not  worth  over  forty 
dollars  may  properly  be  regarded  as  coming  within  the  descriptive 
term  **  farm  horse/'  notwithstanding  his  actual  employment  may 
be  urban  rather  than  rural  in  character. 

2.  We  agree  with  his  honor  of  the  trial  bench  in  holding  that 
a  half  interest  in  a  two-horse  wagon  can  not  be  exempted  as  *'  one 
one-horse  wagon."  No  amount  of  reasoning  can  alter  the  foot  that 
a  half  interest  in  a  two-horse  wagon  is  not  "one  one-horse  wagon," 
nor,  indeed,  a  wagon  of  any  kind. 

3.  We  are  also  of  the  opinion  that  it  was  rightly  adjudged  by 
his  honor  below  that  a  set  of  harness,  whether  double  or  single,  does 
not  fall  within  the  descriptive  words  "common  tools  of  trade."  As 
a  general  rule,  words  used  in  a  statute  should  be  given  their  ordi- 
nary signification.  Pol.  Code,  §  4.  In  Black's  Law  Die.  1178,  it 
is  said:  "The  usual  meaning  of  the  word  'tool'  is 'an  instrument 
of  manual  operation';  that  is,  an  instrument  to  be  used  and  man- 
aged by  the  hand  instead  of  being  moved  and  controlled  by  ma- 
chinery." In  English's  Law  Die.  784,  we  find  the  following  defi- 
nition of  the  word  "tool ":  "An  implement  used  by  the  hand  in 
working.  A  hand  instrument  necessary  to  one's  trade."  According 
to  Bouvier,  this  word,  as  used  in  exemption  laws, "  includes  any  in- 
strument necessary  for  the  prosecution  of  trade."  2  Bouv.  Law  Die. 
1124.  The  author  cites  a  number  of  cases  in  which  such  articles  as 
sewing-machines,  pianos,  violins,  comets,  guns,  etc.,  have  been  held 
to  be  tools  within  the  meaning  of  exemption  statutes.  See,  also, 
CycL  Law  Die.  (Shumaker  &  Longsdorf)  914,  Anderson's  Law  Die. 
1039,  and  2  Abbott's  Law  Die.  572.  In  each  of  the  works  last  pien- 
tioned  there  are  numerous  citations  of  decisions  as  to  what  do  or  do 
not  constitute  tools  under  various  exemption  laws.  Some  of  these 
dedsions  evidently  go  further  than  our  statute  would  authorize,  in 
classifying  as  tools  articles  which  are  more  properly  designated  as 
appliances  or  machines.  That  the  word  "tool"  was  intended  to 
have  a  more  restricted  interpretation  in  Georgia  is  evidenced  by  the 
fact  that  under  our  law  looms,  spinning-wheels,  cotton-cards  and 
sewing-machines  are  specifically  exempted.  Such  articles,  under 
some  of  the  decisions  above  referred  to,  might  be  regarded  as  mere 
toola  In  the  case  of  Lenoir  v.  Weeks,  20  Oa.  596,  in  which  it  was 
held  that  the  ''Act  of  1822,  exempting ' the  common  tools'  of  the 
debtor's  trade  from  levy  and  sale  under  execution,  [did]  not  extend 
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to  a  lawyer's  libraiy,"  Judge  Lumpkin  said  (page  597) :  "  The  word 
tool  is  defined  to  be  some  simple  instrument  used  by  the  hand,  and 
the  object  of  the  l^];islature  evidently  was  to  exempt  articles  of  small 
value  and  of  frequent  and  daily  use  by  a  poor  mechanic  upon  whose 
manual  occupation  of  these  tools  his  family  depended  for  a  subsist- 
enca  It  was  never  intended  that  the  debtor  should  loe  protected  in 
canying  on  an  extensive  trade  with  a  large  capital,  even  in  tools,  while 
his  creditor  was  suffering  for  the  money  justly  due  him.  What 
are  the  other  articles  protected  by  the  act  ?  Two  beds  and  bedding, 
common  bedsteads,  a  spinning-wheel  and  two  pair  of  cards,  a  loom 
and  a  cow  and  calf,  common  tools  of  his  trade  and  ordinary  cook- 
ing utensils.  Did  the  legislature  intend  to  depart  so  far  from  the 
strict  and  appropriate  meaning  of  the  term  *  common  tools'  as  to 
extend  it  to  all  the  utensils  of  a  distillery,  the  looms,  spindles,  &c. 
of  a  cotton  or  woollen  factory,  the  forges  and  other  instruments  of 
a  manufactory  of  iron,  and  other  complicated  and  expensive  ma- 
chinety  costing  thousands  of  dollars?  No  such  construction  can 
be  adopted  without  doing  violence  to  the  meaning  of  the  act." 
Whether  a  set  of  harness  actually  used  in  connection  with  a  one- 
horse  wagon  can  be  exempted  as  a  thing  necessarily  incidental  to 
the  use  of  the  vehicle  is  not  now  decided. 

We  reverse  the  judgment  complained  of  in  the  present  case  solely 
because  of  the  erroneous  ruling  with  respect  to  the  exemption  of  a 
horse  such  as  that  referred  to  in  the  first  division  of  this  opinion. 

Judgment  reversed.  All  the  Justices  concurring^  except  Little^ 
«/*.,  absent. 


,114  a  LINDSAY  V.  SOUTHERN  RAILWAY  COMPANY. 

Though  it  may  not,  tinder  all  circumstances,  be  an  act  of  negligence  to  ali^t 
from  a  moying  train,  yet  where  a  passenger,  when  the  train  upon  which  he 
was  riding  was  moving  away  from  the  station  of  his  destination,  **  went  out  on 
the  platform  and  got  on  the  steps  of  the  car,  .  .  moved  down  the  steps, 
put  one  foot  off,  and  swung  himself  in  a  position  to  get  oft,  *^  but  was  not  **  able, 
in  the  position  in  which  he  was  then  placed,  to  step  on  the  ground,*'  and, 
while  in  this  position,  discovered  a  telegr^h  post  near  the  track,  *•''  and  per- 
ceiving that  if  he  undertook  to  recover  himself  and  get  back  on  the  train  he 
would  strike  said  post,  and  perhaps  fall  under  the  train,  turned  loose  and  was 
thrown  to  the  ground,'*  and  in  consequence  received  physical  injuries,  he  was 
not  entitled  to  hold  the  railway  company  liable  therefor. 

There  v^as  no  error  in  sustaining  a  demurrer  to  the  plaintiff's  petition. 

Argued  February  10,  — Decided  March  11, 1902. 
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Actdon  for  damages.  Before  Judge  Reid.  City  court  of  Atlanta. 
March  11,  1901. 

Hoke  Smith  &  H,  C,  Pteples,  for  plaintiff,  cited:  81  Ga.  273, 
275-6;  96  Oa.  42;  99  Qa.  308;  113  Qa.  298;  79  Ga.  463;  45 
Ga.  288 ;  19  So.  Rep.  309 ;  46  Ark.  423 ;  99  Cal.  366,  s.  c.  33 
Pac.  Rep.  213;  104  HI.  223;  152  HL  131;  119  Ind.  542,  s.  c.  12 
Am.  St  R.  443 ;  61  Iowa,  555,  s.  c.  18  Ain.  &  Eng.  R.  Cas.  156; 
40  Pac.  919 ;  61  Md.  58,  s.  c.  18  Am.  &  Eng.  R  Cas.  182  and  notes, 
178,  188;  56  N.  W.  14;  43  N.  W.  1,  114;  110  Mo.  335;  56 
N.  W.  808;  45  N.E.  936;  59  S.  W.  874;  24  So.  466;  6  So.  69fl^; 
26  So.  466;  147  U.  S.  571;  59  S.  W.  23;  97  Ga.  727;  81  Ga.  620; 
14  So.  734;  1  Fetter,  Carriers,  164, 165,  and  citations. 

DoTseyy  Brewster  &  ffotoell  and  Sanders  McDaniel,  for  defend- 
ant, cited:  Hutch.  Car.  (2d  ed.)  §§  617,  643;  81  Ga.  476;  87  Ga. 
766;  103  Ga.  570;  108  Ga.  304;  92  Va.  327,  s.  c,  7  Am.  ^eg. 
Cas.  56  ;  6  So.  Rep.  916;  Shear.  &  Redf.  Neg.  §  520 ;  50  Ga.  353; 
60  K  W.  Rep.  1091;  83  Ga.  347;  85  Ga.  504;  82  Ga.  229;  103 
K  Y.  437;  5  Am.  Neg.  Cas.  261. 

Fish,  J.  The  plaintiff  brought  suit,  based  upon  an  attachment, 
against  the  Southern  Railway  Company,  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  sustained  by  him  in  conse- 
quence of  the  negligence  of  the  defendant.  The  petition  made  the 
following  case:  The  plaintiff  boarded  the  train  of  the  defendant  at 
Montevallo,  Ala.,  a  station  of  the  defendant,  for  the  purpose  of  go- 
ing to  Birmingham  Junction,  wother  station  on  the  defendant's 
line,  and  paid  the  fare  between  those  points  to  the  conductor. 
When  the  train  had  about  reached  the  station  of  his  destination 
''and  was  slowing  up, petitioner  got  up  out  of  Ids  seat  and  started 
toward  the  door  for  the  purpose  of  leaving  the  traip,  the  train  at 
that  time  being  backing  slowly  from  Montevallo  to  Birmingham 
Junction."  ''As  petitioner  was  going  through  the  door  of  the 
car,  the  engine  was  reversed  and  started  forward.^'  He ''  went  out 
on  the  platform  and  got  on  the  steps  of  the  car,  .  .  going  quickly." 
He  "moved  down  the  steps,  put  one  foot  off,  and  swung  himself  in 
a  position  to  get  off.  At  that  time  the  train  was  going  slowly,  but 
petitioner  found  it  was  not  stopping,  and  realized  that  it  was  not 
going  to  stop,  and  saw  a  telegraph-post  near  the  track  just  ahead 
of  him,  and  perceiving  that  if  he  undertook  to  recover  himself  and 
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get  back  on  the  train  he  would  strike  the  post,  and  perhaps  fall 
under  the  train^  he  turned  loose  and  was  thrown  to  the  ground,  not 
being  able  in  the  position  in  which  he  was  then  i^ced  to  step  on 
the  ground/'  and  thus  sustained  certain  described  injuries.  **  Peti- 
tioner would  not  have  left  the  train  at  the  time  he  did,  if  he  could 
have  recovered  himself  after  starting  to  step  off,  and  was  in  the  ex- 
^rdse  of  ordinary  care."  The  petition  alleged  ''that  the  defendant 
was  n^ligent  and  guilty  of  neglect  of  the  duty  it  owed  peti- 
tioner as  its  passenger,  in  not  stopping  the  train  at  Birmingham 
Junction  and  giving  him  an  opportunity  to  leave  the  same  after  it 
was  stopped,  and  negligent  in  that  its  agents  and  servants  did  not 
observe  that  petitioner  was  in  the  act  of  getting  off  the  train,  and 
did  not  stop  the  train  a  sufficient  length  of  time  to  enable  [him]  to 
get  off."  The  defendant  demurred  to  the  petition,  on  the  ground 
that  no  cause  of  action  was  set  out  therein.  The  court  sustained 
the  demurrer,  and  the  plaintiff  excepted. 

In  our  opinion,  the  court  did  not  err  in  sustaining  the  demurrer. 
It  was  apparent,  from  the  allegations  of  the  petition,  that  the  plain- 
tiff was  guilty  of  gross  n^ligence.  As  he  was  going  through  the 
door  of  the  car,  for  the  purpose  of  alighting  from  the  train,  the  en- 
gine was  reversed  and  started  away  from  the  station  of  his  desti- 
nation. He  had  no  good  reason,  therefore,  to  believe  that  the  train 
was  going  to  stop  for  the  purpose  of  allowing  him  to  alight  in 
safety ;  and  apparently  he  apprehended  that  it  would  not,  for  he 
went  to  the  steps  quickly.  Notwithstanding  this,  he  went  out  on 
the  platform  and  got  on  the  steps  of  the  car,  "  moved  down  the 
steps,  put  one  foot  off,  and  swung  himself  in  a  position  to  get  off," 
but  was  not  "able  in  the  position  in  which  he  was  then  placed  to 
step  on  the  ground."  It  seems  clear,  from  the  all^ations  of  the 
petition,  that  the  plaintiff  undertook  to  alight  from  a  train  which 
was  moving  away  from  the  station  to  which  he  had  paid  his  fare,  at 
a  place  where  he  could  not  step  off  on  the  ground,  but,  in  order  to 
land  upon  his  feet,  was  compelled  to  swing  himself  down  from  the 
moving  car,  in  an  obviously  perilous  position.  While  in  this  dan- 
gerous position,  swinging  down  from  the  platform,  or  steps,  of  a 
moving  car,  he  "  saw  a  telegraph-post  near  the  track  just  ahead  of 
him,  and  perceiving  that  if  he  undertook  to  recover  himself  and  get 
back  on  the  train  he  would  strike  said  post,  and  perhaps  fall  under 
the  train,  he  turned  loose  and  was  thrown  to  the  ground,  not  being 
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able  in  the  position  in  which  he  was  then  placed  to  step  on  the 
ground."  Alighting  from  a  moving  train  may  or  may  not  be  gross 
negligence,  according  to  the  attendant  circumstances.  The  mere 
act  of  alighting  from  a  train  which  is  in  motion  is  not,  per  se,  n^- 
ligence ;  but  it  is  negligence  to  attempt  to  alight  at  a  time  or  under 
circumstances  when  the  danger  of  being  injured  is  obviously  great. 
This  obvious  danger  may  arise  from  various  circumstances,  such  as 
the  speed  at  which  the  train  is  moving,  the  nature  of  the  ground 
where  the  person  seeks  to  alight,  the  distance  from  the  lower  step 
of  the  platform  to  the  ground,  the  position  in  which  the  person 
leaving  the  train  places  himself  in  his  efforts  to  alight  safely,  and 
other  circumstances.  In  the  present  case,  we  think  it  is  apparent, 
from  the  allegations  of  the  plaintiff's  petition,  that  his  injuries  were 
caused  by  his  own  voluntary  act  in  taking  an  obviously  dangerous 
risk ;  and  this  being  so,  no  cause  of  action  was  set  forth.  Bamett 
V.  East  Tenn.  By,  Co,,  87  Oa.  766 ;  Jones  v.  Georgia,  Carolina  & 
Northern  By.  Co,,  103  Oa.  570. 

Judgrnent  affi^rmtd.     All  the  Justices  concurring,  except  Little^ 
J.,  absent. 


RUCKEE  V.  MADDOX,  executor.  Im  ml 
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When  a  testator  bequeaths  to  his  wife  a  fixed  sum  to  be  paid  to  her  annually 
during  her  life  out  of  the  income  of  his  estate,  or,  if  that  be  insufficient,  then 
out  of  the  proceeds  of  the  corpus  thereof,  such  annuity,  though  it  begins  to 
accrue  from  the  death  of  the  testator,  is  not,  in  the  absence  of  any  directions 
as  to  the  time  of  payment,  due  to  the  legatee  annually  in  advance,  but  may, 
in  the  discretion  of  the  executor,  having  due  regard  to  the  condition  of  the 
estate  and  the  collection  of  its  income,  be  paid  in  instalments;  provided  that 
by  the  end  of  each  year  the  legatee  must  receive  the  full  amount  of  the  an- 
nuity for  that  year. 

Where  a  wife  places  a  fund  in  the  hands  of  her  husband,  under  an  agreement 
that  he  is  to  use  and  improve  same  for  her  benefit,  with  no  time  fixed  for  an 
accounting  and  settlement  between  them,  the  statute  of  limitations  does  not 
begin  to  run  against  her  and  in  his  favor  until  after  a  demand  for  a  settle- 
ment  and  a  refusal  by  him  to  pay. 

In  such  a  case  the  wife  may,  though,  by  the  will  of  her  deceased  husband  she 
is  bequeathad  specified  property  in  kind  and  an  annuity  in  money,  and 
though  by  such  will  the  testator  disposed  of  all  the  property  of  which  he  died 
seized  and  possessed,  maintain  her  action  against  his  representative  for  the 
recovery  in  money  of  such  an  amount  as  may  be  due  her  upon  an  account 
and  settlement,  without  being  put  to  an  election  under  the  Civil  Code,  §4013. 
This  is  so  though  it  be  alleged  In  her  petition  that  in  using  and  managing  her 
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funds  for  the  puipose  stated  he  treated  the  same  ostensibly  as  his  own,  and 
in  consequence  the  increment  thereof  went  into  and  became  a  part  of  the  en- 
tire estate  of  which  he  undertook  to  make  testamentary  diqxxition. 

Argued  February  12,— Decided  March  U,  1902. 

Equitable  petition.  Before  Judge  Candler.  Fulton  superior 
court.     May  28,  1901. 

Westmoreland  Brother b^  for  plaintiff:  The  claim  is  not  barred  hj 
the  statute  of  limitations,  and  is  not  a  stale  demand.  110  Oa.  497* 
The  daim  for  profits  on  three  pieces  of  real  estate  is  distinctlj  set 
out  in  the  petition,  and  the  petitioner  has  the  legal  right  to  claim 
the  profits  on  them.  73  Oa.  275  ;  85  Oa,  323;  107  Oa.  656.  Pe- 
titioner is  not  claiming  adversely  to  her  husband's  will;  she  has 
made  a  claim  against  his  estate  to  the  extent  of  the  funds  in  his* 
hands  arising  from  the  use  of  her  money,  or,  if  she  fails  to  show 
anf  profit,  the  amount  of  money  received  by  him,  with  legal  inter* 
est  on  it.  Qvil  Code,  §3334 ;  107  Oa.  591.  The  annuity  is  in 
lieu  of  dower  and  year's  support,  and  by  analogy  is  due  and  pay- 
able to  the  widow  on  qualification  of  the  executor.  Civil  Code, 
§  3465.  Payment  monthly  by  the  executors  is  arbitrary  on  their 
part  and  without  l^al  authority. 

Anderson^  Anderson  &  Thomas,  for  defendant:  On  the  proposi- 
tion that  under  the  facts  the  plaintiff  has  elected  to  take  under  the 
wiU  and  is  bound  by  that  election,  see  Gvil  Code,  §§  4690,  3334; 
5  Oa.  341,  355 ;  107  Oa.  591 ;  1  Woemer,  Am.  Law  of  Adm.  501,. 
notes  6  and  7;  3  Jarm.  Wills  (5th  Am.  ed.),  704  and  note ;  Id.  2, 
and  note;  2  Id.  40,  and  note;  5.4  Cal.  207;  18  HI.  17;  51  Am.  St^ 
Bep.  203 ;  14  N.  J.  Eq.  52.  As  supporting  the  proposition  that 
the  facts  here  constitute  a  case  where  the  necessity  of  election 
arises,  see  107  Oa.  591,  599-602 ;  Qvil Code,  §4013;  2  Woemer, 
Am.  Law  of  Administration,  1016,  1017  and  notes;  5  0a.  341, 
355;  3  Jarm.  Wills,  704 ;  2  Id.  1-4 ;  51  Am.  St.  Eep.  203 ;  Notes 
to  23  Am.  St.  Rep.  273;  21  Am.  St.  Hep.  901;  7  Cranch,  370- 
382  ;  1  Notes  to  U.  S.  Rep.  543 ;  14  N.  J.  Eq.  52.  Claiming  the 
proceeds  of  property  \&  the  same  as  claiming  the  property  itself,  as 
against  a  devise  of  it.  71  Oa.  566,  569,  570;  82  Oa.  687.  The 
reason  why  the  statute  of  limitations  does  not  run  in  cases  where 
it  Ib  held  that  an  agency  amounting  to  a  quasi  trust  exists  is,  that 
in  such  cases  the  property  in  the  hands  of  the  trustee  or  agent  is 
the  property  of  the  cestui  que  trust  or  the  principal,  and  the  pos* 
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session  of  the  former  is  the  possession  of  the  latter,  and  the  right 
of  recovery  is  the  right  to  recover  the  property  itself,  with  its  earn- 
ings. 85  Qa.  323;  110  Oa.  497,  502 ;  120  U.  S.  377,  386.  As 
to  what  constitutes  an  express  trust:  Civil  Code,  §3153;  8  Oa. 
102-6;  46  Ga,  411.  The  statute  of  limitations  begins  to  run 
when  the  trust  or  agency  is  disavowed,  or  the  acts  of  the  trustee 
or  agent  are  inconsistent  with  that  relation.  13  Am.  &  Eng.  Enc. 
L.  (1st  ed.)  588;  7  Qa.  573;  77  Ind.  458.  The  statute  is  always 
available  in  cases  of  implied  trust.  13  Am.  &  Eng.  Enc.  L.  (1st 
ed.)  684;  8  Qa.  97;  71  Qa.  95;  14  Fed.  Rep.  508.  On  the  con- 
tention that  plaintiff's  claim  is  barred,  see  Civil  Code,  §  3768  ;  98 
Oa.  552.  Under  the  allegations  in  the  petition,  this  is  not  a  case 
for  establishing  an  equitable  lien ;  but  if  it  is,  there  is  a  failure  to 
trace  the  funds  into  any  particular  property  on  which  the  lien  can 
be  claimed.  19  Am.  &  Eng.  Enc.  L.  (2d  ed.)  13,  and  citations. 
The  annual  l^ades  were  not  payable  in  advance.  Ordinarily  the 
time  for  the  payment  of  any  legacy  is  after  the  expiration  of  one 
year  from  the  time  of  qualification  of  the  executors.  Code,  §§  3421, 
3439 ;  2  Woemer,  Am.  L.  of  Adm.  §  454,  n.  6 ;  72  Oa.  162. 

Lewis,  J.  In  January,  1900,  J.  W.  Rucker  died,  leaving  a  will 
by  which  he  disposed  of  his  entire  estate,  amounting  to  about  $200,- 
000.  To  his  wife,  Mary  J.  Rucker,  in  addition  to  certain  bequests  of 
jewelry  and  household  effects,  he  bequeathed  an  annuity  of  $10,000 
per  annum,  with  the  payment  of  which  the  entire  estate  was  charged. 
It  was  provided  that  this  amount  should  be  paid  annually,  and  was 
to  be  in  lieu  of  dower  or  any  other  interest  which  Mrs.  Rucker 
might  have  in  the  estate,  except  as  provided  in  the  will.  This 
amount  was  to  be  derived  from  the  income  of  the  estate,  unless 
that  should  prove  insufficient,  in  which  event  the  executors  were 
directed  to  sell  or  mortgage  so  much  of  the  corpus  as  might  be  nec- 
essary to  insure  the  payment  of  the  annuity.  Any  excess  of  net 
income  of  the  estate  over  the  amount  necessary  to  pay  Mrs.  Rucker's 
annuity  was  bequeathed  to  certain  residuary  l^atees,and  it  was  pro- 
vided that  upon  the  death  of  Mrs.  Rucker  the  estate  should  be  di- 
vided in  a  described  manner  among  certain  relatives  of  the  testator. 
The  executors  were  clothed  with  very  broad  powers,  and  were  re- 
lieved of  the  necessity  of  obtaining  any  order  of  court  to  sell  or 
mortgage  the  estate  in  accordance  with  the  terms  of  the  wilL  After 
the  death  of  her  husband,  Mrs.  Rucker  brought  suit  against  his 
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executors  for  an  account  and  settlement.  Her  petition  all^ed«  in 
substance,  that  at  the  time  of  her  marriage,  in  1861,  neither  she 
nor  her  husband  had  any  property  of  any  consequence  in  their  own 
right,  but  that  several  years  thereafter,  in  1870,  she  inherited  from 
her  father  $12,000.  At  that  time  J.  W.  Eucker  did  not  own  as 
much  property  as  she.  At  different  times  in  1872,  and  again  in 
1890,  she  placed  in  the  hands  of  her  husband  sums  aggregating 
this  entire  amount  of  $12,000,  with  the  imderstanding  that  it  was 
to  be  used  by  him  for  her  benefit.  With  her  knowledge  and  con- 
sent, he  used  this  money,  in  connection  with  funds  of  his  own,  in 
carrying  on  his  business  and  trading  in  real  estate,  dealing  in  his  own 
name,  but  at  all  times  recognizing  that  he  was  using  her  money  for 
her  benefit  She  claimed  that  at  the  time  of  his  death  the  profits 
arising  from  the  use  of  her  money  amounted  to  at  least  one  half  of 
his  estate.  The  petition  recited  the  execution  of  the  will  to  which 
reference  has  been  made,  and  allied  that  the  executors  had,  in 
violation  of  the  expressed  intention  of  the  testator,  arbitrarily  fixed 
the  time  of  payment  of  her  annuity  by  the  month,  and  that  they 
were  indebted  to  her  in  a  considerable  sum  thereon.  It  was  also 
chaiged  that  undue  influence  was  exerted  upon  the  testator  in  the 
making  of  his  will,  but  the  petition  contcdned  no  prayer  that  the  in- 
strument be  set  aside  as  void.  The  prayers  were,  (1)  for  an  ac- 
counting with  the  executors,  that  the  amount  left  with  J.  W.  Eucker 
as  her  trustee,  and  the  times  when  left,  may  be  ascertained  and 
fixed ;  (2)  that  the  profits  made  thereon  by  J.  W.  Eucker  while  in 
possession  as  trustee  may  be  determined ;  (3)  that  on  failure  to 
make  satisfactory  proofs  as  to  profits,  the  amount  of  interest  due 
on  the  trust  fund  may  be  ascertained ;  (4)  for  judgment  against  the 
executors  for  the  amount  to  which  she  is  entitled  out  of  the  estate 
of  J.  W.  Eucker,  and  that  this  be  declared  a  superior  lien  to  all 
other  claims  against  the  estate;  (5)  for  judgment  against  the  exec- 
utors for  the  balance  due  on  her  annuity,  and  interest;  (6)  for  such 
other  relief  as  may  seem  proper.  The  defendants  demurred  to  the 
petition,  the  material  grounds  of  the  demurrer  being  that  it  set  up 
no  valid  cause  of  action,  legal  or  equitable ;  that  the  claims  sought  to 
be  enforced  were  barred  by  the  statute  of  limitations,  and  were  stale 
as  equitable  demands;  and  that,  the  suit  being  opposed  to  the 
scheme  of  the  will  of  J.  W.  Eucker,  the  plaintiff  must  elect  whether 
she  will  take  under  the  will  or  against  it.  This  demurrer  was  sus- 
tained and  the  suit  dismissed ;  whereupon  the  plaintiff  excepted. 
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1.  We  see  no  warrant  for  the  contention  of  the  plaintiff  that  in 
granting  her  an  annuity  it  was  the  intention  of  the  testator  that  she 
should  receive  the  first  payment  of  $10,000  immediately  after  his 
death,  and  that  subsequent  payments  thereon  should  be  made  an- 
nually in  advance.  It  is  true  that  the  will  expressly  states  that 
the  annuity  is  to  be  paid  annually,  but  nowhere  is  it  inferable  that 
the  testator  nleant  thereby  to  require  his  executors,  regardless  of 
circumstances,  to  make  this  payment  in  a  lump  sum,  and  certainly 
there  is  no  ground  for  a  construction  that  he  intended  the  payments 
to  be  made  annually  in  advance.  Very  broad  powers  were  given  by 
the  will  to  the  executors.  They  were  the  friends  and  business  asso- 
ciates of  the  testator,  and  a  reasonable  construction  of  the  instru- 
ment leads  to  the  belief  that  he  intended  the  executors,  with  a  view 
to  conserving  the  best  interests  of  the  estate,  to  exercise  a  wise  dis- 
cretion as  to  the  time  and  amount  of  the  payments,  with  the  single 
restriction  upon  them  that  by  the  end  of  each  year  the  full  amount 
of  the  annuity  for  that  year  should  be'paid  to  the  widow.  Granting 
that  the  testator  in  fact  intended  to  give  to  his  will  the  effect  for 
which  the  plaintiff  contends,  it  would  still  be  the  duty  of  the  execu- 
tors to  keep  in  view  the  main  ideaof  the  will,  that  the  annuity  should 
be  paid  out  of  the  income  of  the  estate;  and  if  the  annual  payment 
in  advance  would  defeat  this  end,  a  due  regard  for  the  purposes  of 
the  will  and  the  condition  of  the  estate  would  require  them  to  disre- 
gard such  expressed  intention  and  pay  the  annuity  in  instalments  in 
such  a  manner  as  to  best  subserve  the  wishes  of  the  testator  and 
the  interests  of  the  estate,  always  provided  that  the  full  amount  of 
$10,000  should  be  paid  to  the  widow  by  the  end  of  each  year.  See 
WiJde  V.  Woolley,  81  Ga.  106. 

2.  Under  the  allegations  of  the  petition,  J.  W.  Rucker  occupied 
towards  his  wife  the  position  of  a  continuing  and  confidential  agent 
for  the  purpose  of  investing,  managing,  and  taking  care  of  her  funds ; 
dealing  in  his  own  name,  it  is  true,  but  always  recognizing  that  he 
was  dealing  largely  with  his  wife's  money,  for  which  he  was  accoimt- 
able  to  her,  his  duties  being,  in  effect,  those  of  a  steward  or  factor. 
This  being  so,  this  case  falls  squarely  within  the  ruling  made  in  the 
case  of  Teasley  v.  Bradley ,  110  Oa,  4i%l,  in  which  this  court  decided 
that  the  statute  of  hmitations  does  not  begin  to  run  in  favor  of  such 
a  person,  and  against  the  one  whose  funds  have  been  entrusted  to 
his  care,  until  such  agent  has  rendered  an  account,  accompanied  by 
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an  offer  to  settle,  or  there  has  been  by  the  principal  a  demand  for  a 
settlement  and  a  refnsal  to  pay  by  the  agent,  or  there  has  been  an 
express  repudiation  of  the  agency,  or  until  there  has  been  such  a 
change  in  the  relationship  of  the  parties  as  would  warrant  the  infer- 
ence that  the  confidential  agency  had  ceased.  None  of  these  alter- 
-  natives  appears  to  have  been  established  upon  the  face  of  the  petition 
in  the  present  case,  prior  to  the  filing  of  the  suit;  add  we  are  conse- 
quently at  a  loss  to  understand  how  it  can  be  rightfully  claimed  that 
the  plaintiff's  demand  is  upon  its  face  barred.  The  facts  in  the  case 
of  Tedsley  v.  Bradley  are  so  nearly  identical  with  those  in  the  case 
now  before  us,  that  the  principle  there  laid  down  is  directly  control- 
ling, and  we  refer  to  the  exhaustive  and  learned  discussion  of  Mr. 
Justice  Cobb  in  the  case  dted,  and  to  the  array  of  authorities  by 
which  his  conclusions  are  enforced,  as  a  complete  answer  to  the 
contentions  of  the  defendant  in  error  upon  this  point. 

3.  There  is  nothing  in  the  will  of  J.  W.  Rucker  to  indicate  that 
in  making  the  instrument  he  affected  to  dispose  of  property  not  his 
own,  nor  is  there  anything  in  the  petition  of  Mrs.  Rucker  evidencing 
a  daim  adverse  to  the  scheme  of  the  wilL  The  main  purpose  of 
the  testator  appears  to  have  been  to  provide  for  bis  widow  an  annuity 
of  $10,000  per  annum  during  her  Ufe,  and  after  her  death  to  dispose 
of  his  property  in  a  designated  manner.  Mrs.  Rucker  io  effect  says : 
"  I  am  entirely  willing  that  the  will  shall  be  given  full  force ;  in  fact, 
I  claim  under  the  will.  The  first  item  of  the  instrument  directs  that 
all  the  just  debts  of  the  testator  shall  be  paid.  I  have  a  just  daim 
against  the  estate,  which  I  seek  to  enforce.  The  will  also  allows 
me  an  annuity  of  $10,000  per  annum;  and  after  the  payment  of 
the  debt  referred  to,  the  entire  estate  is  chargeable  with  the  payment 
of  my  annuity."  We  see  nothing  in  that  claim  which  is  necessarily 
inconsistent  with  the  scheme  of  the  will;  nor,  in  our  opinion,  is  this 
a  case  where,  under  the  Civil  Code,  §4013,  the  plaintiff  must  dect 
whether  she  will  take  under  or  against  the  wilL  The  section  referred 
to  expressly  limits  its  provision  to  cases  "  when  a  testator  haaaffected 
to  give  property  not  his  own,  and  has  given  a  benefit  to  a  person  to 
whom  that  property  belongs."  Aside  from  certain  jewelry,  house- 
hold furniture,  and  his  carriage  and  horses,  the  testator  did  not  make 
any  specific  devise  or  bequest  to  his  widow,  nor  does  she  in  her  suit 
pray  for  the  recovery  of  any  specific  property.  She  simply  seeks  to 
enforce  a  pre-existing  debt  against  the  estate,  which  is  entirdy 
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<K)nsistent  with  the  scheme  of  the  will  as  expressed  by  the  testa- 
tor, and  she  is  not  aflfected,  in  the  assertion  of  her  rights,  by  the 
code  section  before  cited.  For  a  full  discussion  of  the  meaning  and 
-effect  of  that  section,  see  Lamar  v.  McLaren,  107  Qa,  591.  In  view 
of  what  has  been  here  laid  down,  it  follows  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  plaintifiTs  petition. 

Judgment  reversed.     All  the  Justices  concurriTig,  except  Little,  J., 
/ibsent. 


CENTRAL  OF  GEORGIA  RAILWAY  CO.  v.  AUSTDT. 

This  being  a  suit  for  damages  for  a  tortious  homicide,  and  the  eyidence  showing 
without  contradiction  that  the  defendant  was  not  negligent  in  any  of  the 
particulars  alleged,  a  verdict  for  the  plaintiff  was  contrary  to  law. 

Argued  February  13,— Decided  March  11,  1902. 

Action  for  damages.  Before  Judge  Reid.  Citj  court  of  Atlanta. 
May  29,  1901. 

Dorsey,  Brewster  ilk  Howell,  for  plaintiff  in  error. 
Westmoreland  Brothers  and  W,  C.  Cotisins,  contra. 

Simmons,  C.  J.  Mrs.  Austin  brought  suit  against  the  Central  of 
Georgia  Railway  Company  for  damages  for  the  homicide  of  her 
son,  who  had  been,  up  to  the  time  of  his  death,  an  employee  of  the 
defendant  company.  On  the  trial  the  jury  returned  a  verdict  in 
her  favor.  The  company  moved  for  a  new  trial,  the  judge  overruled 
the  motion,  and  the  movant  excepted.  Under  the  view  we  take  of 
the  case  it  is  unnecessary  to  notice  any  of  the  many  all^ations  of 
«rror  made  in  the  motion  for  a  new  trial,  except  that  the  verdict 
is  contrary  to  law  and  the  evidence.  After  a  careful  reading  and 
study  of  the  brief  of  evidence,  we  have  come  to  the  conclusion  that, 
even  if  the  deceased  was  without  fault,  the  defendant  was  not  shown 
to  have  been  negligent.  The  evidence  for  the  plaintiff  fails  to  sus- 
tain any  of  the  allegations  of  negligence  on  the  part  of  the  defend- 
ant, and  the  evidence  for  the  defendant  demonstrates  that  it  was 
not  guilty  of  any  negligence  whatever  causing  the  death  of  the  de- 
ceased or  contributing  thereto.  This  being  true,  the  verdict  was 
without  evidence  to  support  it  and  was  contrary  to  law. 

Judgment  reversed.  All  the  Justices  concurring,  except  Little,  J., 
absent. 
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129    486       jq  1^  gQ[(  l,y  ^  Ye^X  estate  agent  to  recover  commissioiis  from  hifl  principal,  it  i 

sufficient,  to  make  out  a  prima  facie  case  for  recovery,  for  the  plaintiff  to 
show  that  he  was  employed  by  the  defendant  to  sell  land  in  which  the  latter 
owned  an  interest,  that  he  procured  a  customer  ready  and  able  to  buy,  and 
that  the  defendant  interfered  and  completed  the  sale  himself  without  the  in- 
tervention  of  the  agent. 

Snbmitted  February  13,  —  Decided  March  11, 1902. 

Complaint.  Before  Judge  Reid.  City  court  of  Atlanta.  March 
22,  1901. 

H,  M.  Patty,  for  plaintiff:  Ordinarily  a  real  estate  broker  eam& 
his  commission  when  he  finds  a  customer  ready,  able,  and  willing 
to  buy  on  the  terms  stipulated.  Civil  Code,  §  3015;  71  Qa,  608;. 
73  Ga.  295;  80  Ga.  566,  568;  88  Ga.  321;  92  Ga.  508;  96  Ga. 
518;  100  Ga.  563  ;  68  Pa.  St.  42;  21  Barb.  145.  H  the  agent 
here  had  any  further  duty  to  perform,  it  was  waived  when  the  de- 
fendant agreed  to  go  with  him  and  the  customer  to  look  at  the 
property,  and  then  took  the  customer  himself  and  closed  the  sale. 
73  Ga,  295;  1  Am.  R.  49;  66  Pa.  St.  42;  21  Barb.  145;  36  Conn, 
136;  53  Ark.  41.  The  fact  that  the  property  was  not  in  the  de- 
fendant's name  does  not  change  his  liability.  When  he  accepted 
the  purchaser  and  took  the  matter  out  of  the  hands  of  the  plaintiff,, 
he  became  liable  for  the  commission.  Mechem,  Ag.  §§958,  957; 
48  Ga.  96;  71  Ga.  255 ;  94 Am.  Dec.  324;  68  Pa.  St.  42 ;  4  Am.  & 
Eng.  Enc.  L,  979.  liable  even  when  he  acts  vnthout  authority: 
Mechem,  Ag  §  959 ;  avil  Code,  §§  3024,  3025,  3029, 3041.  Es- 
pecially is  this  true  when  plaintiff's  services  were  retained  and  ac- 
cepted in  helping  to  bring  the  parties  together  after  defendant  took 
the  customer  to  see  the  property.  Plaintiff  was  not  told  that  he 
would  not  be  paid,  until  after  the  trade  was  closed  and  his  services 
received.  Code,  §3019;  14  Ga.  124;  24  Ga.  607;  52  Ga.  41- 
45.  Silence  amounts  to  ratification.  52  Ga.  41 ;  53  Ga.  315, 318,. 
148;  39  Ga.  590.  Relates  back  to  time  of  ratification.  10  Ga. 
362.  Ratification  is  a  question  for  the  jury.  58  Ga.  564.  The 
terms  of  sale  were  waived  when  plaintiff  asked  defendant  for  the 
price  and  terms,  and  defendant  said  they  would  take  the  customer 
out  and  locate  him  and  sell  him  at  one  price  if  another  did  not  suit. 
If  not,  usage  would  govern.     Mechem,  Ag.  §§  963-966.     It  waa 
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certamly  waived  when  defendant  took  charge  of  the  customer. 
Authorities  cited  supra.  Property  may  be  placed  in  the  hands  of  an 
agent  by  implication,  and  no  particular  form  of  words  is  necessary 
for  that  purpose.  4  Am.  &  Eng.  Enc.  L.  270 ;  Mechem,  Ag.  §  966 ; 
69  Iowa,  509,  51;  140  Mass.  339;  68  Pa.  St.  42.  Principal  can 
not  step  in  and  take  purchaser  and  thereby  defeat  agent's  commis- 
sion. Mechem,  Ag.  §  967 ;  83  N.  Y.  376;  140  Mass.  339 ;  73  Ga. 
295.  If  agent  introduces  purchaser  or  discloses  his  name  to  prin- 
cipal, and  through  the  introduction  or  disclosure  negotiations  are 
begun  and  a  sale  made  by  principal,  the  agent  is  entitled  to  his  com- 
mission. 51  N.  Y.  124;  53  Ark.  49 ;  4  Am.  &  Eng.  Enc.  L.  977, 
A  broker  is  entitled  to  pay  for  services  rendered,  even  on  quantum 
meruit.  22  Neb.  174;  87  Cal.  251;  21  Oa,  157;  8  Oa.  190;  108 
Oa,  242 ;  Qvil  Code,  §  4936.  Defendant  employed  plaintiflF,  who 
^procured  the  purchaser  and  introduced  him  to  defendant;  and 
plaintifif  looked  only  to  defendant  for  compensation,  and  was  not 
directed  to  look  to  any  one  else,  and  no  one  else  was  known  to  plain- 
tiff in  the  transaction.  Qvil  Code,  §§  3041,  3039,  3025;  71  Oa, 
254 ;  92  Ga.  508.  When  a  sale  js  effected  through  efforts  of  the 
broker  or  through  information  derived  from  him,  so  that  he  may 
be  said  to  have  been  the  procuring  cause  of  it,  the  law  leans  to  that 
construction  which  will  secure  the  payment  of  his  commissions,, 
rather  than  the  contrary.  32  Wis.  244,  350 ;  46  Mo.  555 ;  36  Conn, 
136 ;  52  Mo.  249. 

Bosser  &  Carter  and  S,  N.  Connally,  for  defendant. 

Lewis,  J.  This  was  a  suit  for  commissions  on  a  sale  of  land,, 
brought  by  Gresham,  a  real  estate  agent,  against  Connally,  his 
principal  No  demurrer  was  filed  to  the  petition,  and  the  case  pro- 
ceeded to  trial.  At  the  conclusion  of  the  plaintiff's  evidence  the 
court,  on  motion,  granted  a  nonsuit,  and  the  plaintiff  excepted.  It 
appeared  that  Connally  had  placed  in  Gresham's  hands  for  sale  a 
piece  of  property  owned  by  him  near  East  Point,  in  Fulton  county. 
Gresham  found  a  party  who  was  desirous  of  buying  land  in  that 
locality  upon  which  to  erect  a  cotton  factory ;  whereupon  he  imme- 
diately notified  Connally.  Upon  ascertaining  the  purposes  for 
which  the  prospective  purchaser  desired  the  land,  Connally  said  to 
Gresham:  "I  am  interested  in  a  number  of  other  pieces  down 
there,  Gresham.  If  this  piece  of  property  don't  suit  him,  we  will 
sell  him  anyhow.     Take  him  down  and  locate  him."     It  was  then 


Digitized  by  VjOOQIC 


908  GRESHAM  V.  CONNALLY.  (114 

agreed  that  on  the  daj  following,  Connallj,  Gresham^  and  the  pro- 
apectiye  purchaser  should  go  together  to  look  at  the  property.  Be- 
fore terminating  the  interview,  Gresham,  at  Connallj's  request,  told 
him  the  name  of  the  person  to  whom  he  expected  to  sell  the  prop- 
erty, and  Connally  replied  that  he  would  go  over  and  see  him  per- 
sonally in  regard  to  the  matter.  On  the  following  day,  at  the  ap- 
pointed time,  Gresham  communicated  by  telephone  with  this  per- 
son, and  learned  that  he  had  already  been  to  see  the  property  in 
company  with  Connally.  The  negotiations  for  the  sale  of  the  land 
were  protracted  for  a  considerable  period,  during  which  time 
Gresham  made  frequent  visits  to  the  prospective  purchaser,  and 
used  every  effort  to  induce  him  to  buy  the  land  in  question.  Fi- 
nally, without  consulting  Gresham  or  notifying  him  of  his  inten- 
tions, Connally  sold  this  customer  a  piece  of  land  near  East  Point 
and  in  the  neighborhood  of  the  property  which  he  had  originally 
placed  in  Gresham's  hands  for  sale.  The  land  sold  was  not  the 
property  of  Connally  absolutely,  but  was  owned  by  the  East  Point 
Land  Company,  a  corporation  in  which  he  was  a  director.  Upon 
learmng  that  the  sale  had  been  consummated,  Gresham  demanded 
of  Connally  the  payment  of  his  commissions,  which  was  refused, 
and  he  brought  suit 

Assuming,  as  we  must,  the  truth  of  the  plaintiff's  evidence,  the 
substance  of  which  we  have  here  set  forth,  there  can  be  no  doubt 
that  a  prima  facie  case  for  recovery  was  made  out.  The  def^d- 
ant  in  the  first  instance  definitely  employed  the  plaintiff  to  procure 
for  him  a  purchaser  for  a  specific  piece  of  property.  Had  he  stopped 
there,  and  the  plaintiff  brought  him  face  to  face  with  a  party  who 
purchased,  not  the  property  which  was  the  subject  of  the  employ- 
ment, but  a  different  piece,  it  is  clear  that  there  would  have  been 
no  right  of  action  for  the  agent's  commissions.  But  upon  learn- 
ing that  the  prospective  purchaser  was  anxious  to  buy  near  East 
Point,  and  evidently  fearing  that  he  might  not  be  pleased  with  the 
particular  land  which  had  been  placed  in  the  plaintiff's  hands  for 
sale,  the  defendant  in  effect  said  to  the  plaintiff:  ''I  now  employ 
you  to  sell  to  this  man  any  piece  of  property  situated  near  East 
Point  in  which  I  have  an  interest."  It  makes  no  difference  that 
the  land  actually  sold  was  not  the  absolute  property  of  the  def  aid- 
ant He  owned  an  interest  therein,  and  his  employment  of  the 
plaintiff  was  in  his  own  name  and  not  that  of  the  corporation  which 
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held  the  legal  title  to  the  land.  He  expressly  rendered  himself 
liable  upon  his  verbal  contract  with  the  plaintiff,  whose  services  in 
procuring  him  a  purchaser  for  the  land  inured  to  his  benefit  as  a 
stockholder  in  the  corporation  which  owned  it.  There  can  be  no 
question  as  to  his  power  thus  to  render  himself  liable,  although  he 
did  not  own  the  fee  to  the  property  which  he  employed  the  agent 
to  selL  See  Mechem,  Agency,  §§957-959.  It  is  well  settled 
that  where  a  broker  employed  to  n^otiate  a  sale  procures  a  custo- 
mer ready  and  able  to  purchase  upon  terms  satisfactory  to  the 
principal,  the  principal  can  not  defeajb  the  broker's  right  to  commis- 
sions by  taking  the  proceedings  out  of  the  hands  of  the  broker  and 
completing  the  sale  himself.  4  Am.  &  Eng.  Enc.  L.  (2d  ed.) 
979;  Mechem,  Agency,  §  967.  In  the  case  of  Davis  v.  Morgan, 
96  Ga.  518,  this  court  held  that  in  a  suit  for  commissions  by  a  real 
estate  agent,  while  it  was  incumbent  on  the  plaintiff  to  show  that 
he  had  procured  a  person  ready,  willing,  and  able  to  purchase  on 
the  terms  prescribed  by  the  defendant,  yet  if  the  plaintiff  in  fact 
procured  a  person  who  was  recognized,  either  expressly  or  tacitly 
by  the  defendant  as  answering  all  these  requirements,  and  the  fail- 
ure to  complete  the  sale  was  due  solely  to  the  defendant's  inabil- 
ity to  make  a  good  title  to  the  land,  the  plaintiff  would  be  entitled 
to  his  compensation  as  if  the  sale  had  actually  taken  place.  See,, 
also,  Doonan  v.  Ives,  73  Ga,  302;  Fenn  v.  Ware,  100  Ga.  563.  In 
the  present  case,  the  plaintiff  showed  that  he  was  employed  by  the 
defendant  to  sell  any  one  of  a  number  of  pieces  of  real  estate ;  that 
he  procured  a  purchaser  ready  and  able  to  buy,  and  who  actually 
did  buy  one  of  the  pieces  in  question ;  that  the  negotiations  for  the 
sale  of  the  land  were  set  on  foot  through  his  efforts ;  that  he  per- 
formed every  service  required  by  his  employment  which  it  was 
possible  for  him  to  perform ;  and  that  the  failure  on  his  part  to  per- 
sonally consummate  the  trade  with  the  purchaser  was  due  to  the 
interference  of  the  defendant.  This  evidence  made  out  a  prima 
fade  case  for  recovery,  and  the  court  consequently  erred  in  grant- 
ing a  nonsuit. 

Judgment  reversed.     All  the  Justices  concurrififf,  except  Little, 
J.,  absent. 
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RouL  V.  Palmer  Brick  Company. 

Lewis,  J.  This  being  a  salt  by  a  widow  to  recover  damages  on  account  of  the 
homicide  of  her  husband,  who  was  an  employee  of  the  defendant,  and  it  not 
being  made  to  appear  that  the  defendant  was  guilty  of  negiigence,  or  that  the 
deceased  could  not,  by  the  exercise  of  ordinary  diligence,  have  avoided  the 
consequences  to  himself  of  the  acts  of  the  defendant  of  which  the  plaintiff 
complains  in  her  petition,  it  was  not  error  to  grant  a  nonsuit. 

Judgment  affirmed.  All  the  Juaiicee  concurring^  except  LittUj  /.,  abeent. 

Argued  February  14, —Decided  Mareh  U,  1908. 

Action  for  damages.     Before  Judge  Reid.     City  court  of  At- 
lanta.    January  9,  1901. 

C.  T.  Ladson  and  J.  T.  P&ndUton,  for  plaintiff. 
Slaton  &  PhUlipe  and  Bosser  <Sk  Carter,  for  defendant. 


ODELL  V.  MEACHAM. 

1.  When  an  action  is  brought  in  a  justice's  court  upon  an  open  acooimtv  the 
correctness  of  which  is  verified  by  the  written  affidavit  of  the  plaintiff,  the 
defendant  may,  after  the  case  is  called  for  trial  and  the  parties  have  announced 
ready,  file  a  counter-affidavit,  denying  the  justice  and  fairness  of  the  account, 
in  whole  or  in  part. 

2.  Where  in  such  a  case  the  defendant  files  a  counter-affidavit  denying  in  toto 
the  justice  and  fairness  of  the  account  sued  on,  there  can  be  no  recovery  in 
favor  of  the  plaintiff,  without  evidence  to  support  bis  claim,  other  than  his 
affidavit  verifying  the  correctness  of  the  account 

S.  Where,  when  such  a  case  is  on  the  appeal  in  the  superior  court,  the  plaintiff 
not  only  fails  to  meet  the  issue  raised  by  the  defendant's  counter-affidavit,  but 
introduces  testimony  affirmatively  showing  that  the  defendant  is  not  liable 
on  the  account  sued  on,  there  is  no  error  in  directing  a  verdict  in  the  latter's 
favor. 

Submitted  January  14,  —  Decided  March  11,  1902. 

Complaint — appeal.  Before  Judge  Lumpkin.  Fulton  superior 
court.     April  18,  1901. 

0.  E,  &  M,  C,  Horton,  for  plaintiflf. 
Ulysses  Zetais,  for  defendant. 

Fish.  J.  Dr.  T.  A.  0*Dell  sued  G.  N.  Meacham,  in  a  justice's 
court,  for  an  amount  exceeding  fifty  dollars,  upon  an  open  account 
for  medical  services  rendered  the  defendant's  niece,  the  correctness 
of  the  account  being  verified  by  the  afl&davit  of  the  plaintifif.     The 
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case  was  appealed  to  the  superior  court.  Upon  the  trial  in  the 
latter  court,  it  appeared,  from  the  summons  issued  by  the  justice  of 
the  peace,  that  the  case  was  returnable  to  the  November  term,  1900, 
of  the  justice's  court,  to  be  held  on  November  14, 1900,  and  that,  at 
that  term  and  on  that  day,  the  defendant  filed  a  counter-affidavit, 
in  which  he  denied  the  justice  and  fairness  of  the  whole  account 
sued  on,  and  alleged  that  he  did  not  owe  the  same,  nor  any  part 
thereof.  In  the  superior  court,  after  a  jury  had  been  empaneled 
to  try  the  case,  plaintiffs  counsel  made  a  motion  to  dismiss  this 
counter-affidavit,  upon  the  ground  that  the  same  was  filed  too  late, 
and  to  direct  a  verdict  for  the  plaintiff.  In  support  of  his  motion, 
the  plaintiff  offered  to  introduce  parol  evidence  to  show  that  the 
counter-affidavit  was  not  filed  in  the  justice's  court  until  the  case 
had  been  sounded  for  trial  and  the  parties  had  announced  ready. 
The  court  rejected  this  testimony,  and  overruled  the  plaintiff's 
motion.  The  plaintiff  not  being  present,  his  counsel  introduced 
the  defendant  as  a  witness,  who  testified  as  follows:  "That  he  was 
the  defendant  in  said  case ;  that  he  did  not  send  for  Dr.  T.  A.  O'Dell 
to  wait  upon  his  niece,  who  was  sick  at  his  house ;  that  his  niece 
was  only  a  visitor  at  his  house;  that  he  had  a  receipt  from  Dr.  T.  A. 
CDell  in  full  of  all  demands  to  date ;  that  he  did  not  owe  Dr. 
ODell  anything."  No  other  evidence  was  offered,  and  on  motion 
the  court  directed  a  verdict  in  favor  of  the  defendant;  whereupon 
the  plaintiff  excepted. 

1.  Error  is  assigned  in  the  bill  of  exceptions  upon  the  ruling  of 
the  court,  in  striking  a  "  certificate  of  the  magistrate  showing  the 
time  of  the  filing  of  the  defendant's  counter-affidavit,  and  in  refusing 
to  consider  the  same  as  a  part  of  the  record  in  the  case  and  as 
evidence  of  the  time  of  the  filing  of  the  same,  upon  plaintiff's  mo- 
tion to  dismiss  defendant's  counter-affidavit  and  direct  a  verdict  for 
plaintiff."  While  we  think  the  court  did  right  in  striking  this  so- 
called  certificate,  it  is  entirely  immaterial  whether  this  ruling  was 
right  or  wrong.  Error  is  also  assigned  upon  the  refusal  of  the 
court  to  allow  the  plaintiff  to  introduce  parol  evidence  for  the  pur- 
pose of  showing  that  the  coimter-affidavit  was  not  filed  untU  the 
case  was  called  in  the  justice's  court,  and  both  sides  had  announced 
ready.  There  was  no  error  in  this  ruling.  The  defendant  had  the 
right  to  file  his  counter-affidavit  after  the  case  was  called  and  the 
parties  had  announced  ready.     Under  the  Civil  CJode,  §4130,  an 
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open  account,  upon  which  suit  is  brought  in  a  justice's  court,  may^ 
where  personal  service  is  perfected  on  the  defendant,  be  proved  hy 
the  written  affidavit  of  the  plaintiff;  *'  nevertheless,  if  the  defendant 
will  file  his  affidavit  dienying  the  justice  and  fairness  of  the  whole 
or  any  part  of  such  account,  the  court  shall  not  give  judgment  in 
favor  of  the  plaintiff  for  that  part  of  the  account  so  denied  and  con- 
troverted, unless  supported  by  other  proof."  There  is  nothing  what- 
ever in  this  section,  or  elsewhere  in  the  law  of  this  State,  which 
prescribes  the  time  within  which  such  counter-affidavit  by  the  de- 
fendant shall  be  filed.  This  section  of  the  Civil  Code  seems  itself 
to  contemplate  that  the  def^idant  may  file  a  counter-affidavit  when 
the  case  is  called  for  trial ;  for  it  provides  that,  **  In  all  cases  where 
a  counter-affidavit  is  filed  by  the  defendant,  and  the  plaintiff  is  not 
present,  it  shall  be  the  duty  of  the  justice  of  the  peace  to  continue 
such  case  until  the  next  term  of  said  court"  The  principle  ruled 
in  Barnes  v.  Coker,  112  Oa.  137,  is  directly  in  point  upon  the 
question  made  by  the  plaintiff.  There  it  was  held :  '*  When  in  a. 
suit  in  a  justice's  court,  on  an  open  account  which  is  verified  by 
the  affidavit  of  the  plaintiff,  the  defendant  appears  at  the  first  term 
and  files  a  written  plea  denying  the  justice  and  fairness  of  the  en- 
tire account  sued  on,  and  the  case  is  regularly  continued  until  the 
next  term,  there  is  no  error  at  the  second  term  in  allowing  the  de> 
f  endant  to  amend  such  plea  by  attaching  thereto  an  affidavit  veri- 
fying the  same."  Of  course,  the  unsworn  plea  filed  by  the  defend- 
ant in  that  case,  at  the  first  term,  was  not  the  counter-affidavit  pro- 
vided for  by  the  Civil  Code,  §4130,  and  only  became  such  when 
the  affidavit  verifying  the  plea  was  attached  thereto  at  the  second 
term.  Though  that  decision  was  not  rendered  by  a  full  bench,  and 
we  are,  therefore,  not  compelled  to  follow  it  as  a  precedent,  we  are 
entirely  satisfied  vrith  its  soundness,  as  shown  by  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Cobb.  See  also  Zetvisw.  Nevils,  97 
(7a.  744. 

3.  As  the  plaintiff  not  only  failed  to  meet  the  issue  raised  by 
the  defendant's  counter-affidavit,  but  introduced  testimony  affirma- 
tively showing  that  the  defendant  was  not  liable  upon*the  account 
sued  on,  there  was  no  error  in  directing  a  verdict  in  the  latter's  fa- 
vor. 

Judgwunt  affi/mud.  All  the  Jiistica  concurring  ^except  Z<Utle,J.^ 
absent. 
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Fulton  Gkocery  Company  v.  Maddox  et  al. 

Lxwi8,  J.  This  was  a  motion  to  reinstate  a  motion  for  new  trial,  which  had 
been  dismissed  for  want  of  prosecution.  No  sufficient  reason  i^pears  for  the 
failure  of  the  moyant^s  counsel  to  appear  in  court  and  prosecute  the  motion 
for  new  trial.  This  court  will,  accordingly,  not  interfere  with  the  discretion 
of  the  trial  judge  in  refusing  to  reinstate  the  motion. 
Judgment  affirmed.    All  the  Justices  concurring^  except  LitUe,  J.y  absent, 

Siibmitt4Ml  February  17,  —  D^ided  March  11, 1903. 

Motion  to  reinstate  motion  for  new  trial.     Before  Judge  Lump- 
kin.    Fulton  superior  court.     June  29,  1901. 

Thomas  L,  Bishopy  for  plaintiff  in  error. 
C.  D,  Maddox  and  James  L.  Key^  contra. 


CENTRAL  OF  GEORGIA  RAILWAY  CO.  v.  BOND.  iiTwal 


1.  The  eyidence,  though  conflicting,  warranted  the  verdict;  and  the  same  hay- 
ing been  approved  hy  the  trial  judge,  it  must,  in  the  absence  of  any  material 
error  of  law,  be  allowed  to  stand. 

2.  While  the  instructions  complained  of  were  in  some  respects  open  to  criticism, 
they  were  not  calculated  to  mislead  the  jury  to  the  prejudice  of  the  defend- 
ant company.  On  the  contrary,  there  is  no  sufficient,  reason  to  doubt  that 
they  fully  understood  the  controlling  issue  upon  which  the  case  should  be 
made  to  turn,  and  resolved  it  favorably  to  the  plaintiff  on  questions  arising 
purely  upon  the  credibility  of  witnesses. 

Argued  January  3, — Reargued  February  17y—I>eoided  March  12,  1902. 

Action  for  damages  Before  Judge  littlejohn.  Macon  superior 
court.     June  24,  1901.     ' 

William  D.  Kiddoo,  for  plaintiff  in  error. 

Hardeman,  Davis,  Turner  &  Jones  and  T.  C,  Taylor,  contra. 

Lumpkin,  P.  J.  This  case  was  before  this  court  at  the  March 
term,  1900,  when  a  new  trial  was  granted  to  the  railway  company, 
for  reasons  set  forth  in. the  opinion  then  filed.  Ill  Oa,  13.  At 
the  May  term,  1901,  of  the  court  below,  a  second  verdict  in  favor 
of  the  plaintiff  was  rendered,  and  the  case  is  again  here  upon  a  bill 
of  exceptions  alleging  error  in  ovem^ing  the  defendant's  motion 
for  a  new  trial.  The  plaintiff's  contentions  were,  that  her  husband 
was  negligently  killed  by  a  locomotive  dravnng  a  train  of  the  de* 
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fendant,  which  was  being  run  at  a  rate  of  speed  forbidden  by  aa 
ordinance  of  the  town  of  Montezuma,  in  which  the  tragedy  occurred, 
and  that  he  was  not  warned  of  the  approach  of  the  train.  There 
was  evidence  in  her  behalf  tending  to  show  that  the  killing  took 
place  upon  the  track  of  the  railroad^  at  a  point  where  the  same  was 
crossed  by  a  much-frequented  path,  which  had  been  long  and  gen- 
erally used  by  the  public.  This  crossing-place,  according  to  the 
evidence,  was  not  a  public  street,  but  was  used  as  a  footway.  At 
some  time  in  the  past  people  "  used  to  pass  over  on  wagons,"  but 
the  place  was  not,  when  the  homicide  occurred,  or  for  several  years 
previously  thereto,  used  as  a  crossing  for  vehiclea  It  further  ap- 
peared that  the  railway  company  *^  had  a  crossing  fixed  there,  and 
had  a  sewer-pipe  put  on  each  side  of  the  railroad  at  one  time.**  It 
was  contended  by  the  company,  that  the  deceased  was  not,  at  the 
time  the  locomotive  struck  him,  crossing  the  track,  but  was  sitting 
upon  the  end  of  a  cross-tie,  apparently  asleep,  and  that  he  was  not 
seen  by  the  engineer  until  a  few  seconds  before  the  collision  took 
place.  The  ordinance  referred  to  above  made  it  an  offense  to  run 
any  engine  or  train  "through  any  part  of  the  town  [of  Montezuma] 
at  a  greater  rate  of  speed  than  five  nules  an  hour,  or  without  ring- 
ing the  belL"  The  plaintiff's  petition  alleged  negligence  in  failing 
to  comply  with  the  requirements  of  this  ordinance,  and  also  n^li- 
gence  in  failing  to  observe  the  statutory  requirements  regulating 
the  approach  of  trains  to  public-road  crossings.  The  judge  gave  iif 
charge  to  the  jury  the  substance  of  the  law  embraced  in  sections 
2222  and  2224  of  the  Civil  Code,  and  in  this  connection  said: 
**  This  statute  applies  only  to  public-road  crossings  and  street  cross- 
ings in  a  city,  and  not  to  any  path  or  trail  crossing  the  railroad,  or 
other  crossing  not  established  by  the  law  of  the  State  or  by  mu- 
nicipal authority."  He  further  stated  to  the  jury  that  a  "public 
crossing  in  a  city  or  town  is  where  a  public  street,  laid  off  €uid  kept 
up  by  the  city  or  town,  crosses  the  track  of  a  railroad ;  and  a  path 
or  private  crossing,  although  it  is  used  by  many  citizens,  is  not  a 
public  crossing,  and  the  railway  company  is  not  required  by  law  to 
check  the  speed  of  its  train  when  approaching  such  path  or  private 
crossing."  After  giving  this  instruction,  the  judge  added:  •*  If  you 
should  believe  from  the  evidence  that  Bond,  the  deceased,  was  at  a 
public  crossing,  or  a  public  crossing  for  pedestrians,  made  public  by 
prescription,  or  a  crossing  which  was  made  so  by  the  railroad,  the 
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same  rule  would  not  apply  to  him  as  it  would  to  a  man  walking 
up  the  track  or  sitting  upon  the  track.  If  he  was  crossing  such  a 
public  crossing,  he  would  have  the  right  to  rely  upon  the  ringing 
of  the  bell  to  give  him  notice,  and  would  also  have  the  right  to 
rely  on  the  ordinance  of  the  town  of  Montezuma  that  the  engine 
woidd  not  run  over  five  miles  an  hour.  If  he  was  at  a  public 
crossing  where  he  had  a  right  to  be,  then  if  the  road  was  negligent 
he  could  recover,  unless  he  could  have  avoided  the  injury  by  the 
use  of  ordinary  care  after  he  discovered  the  danger,  or  by  the  use 
of  ordinary  care  could  have  discovered  the  danger;  and  the  burden 
would  be  on  the  railroad  to  show  that  he  could  have  avoided  the 
injury  after  he  discovered  the  danger."  The  evidence  was  ex- 
tremely conflicting,  and  the  determination  of  the  case  upon  its  mer- 
its depended  upon  whether  the  jury  should  credit  the  testimony  of 
the  plaintiff 's  witnesses  or  of  those  who  were  introduced  in  behalf 
of  the  defendant.  The  motion  for  a  new  trial  attacked  the  verdict 
as  contrary  to  law  and  the  evidence  and  the  charge  of  the  court, 
and  also  specifically  assigned  error  upon  that  portion  of  the  charge 
last  above  quoted. 

1.  We  have  without  difficulty  arrived  at  the  conclusion  that  it 
would  not  be  proper  to  overrule  the  action  of  the  trial  judge  in  re- 
fusing to  sustain  the  general  grounds  of  the  motion  for  a  new  trial. 
The  jury  evidently  believed  the  testimony  of  the  plaintiff's  wit- 
nesses. According  to  the  same,  the  plaintiff's  husband  was  killed 
while  attempting  to  cross  the  track  of  the  railway  company  upon 
a  pathway  which  was  in  general  use  by  the  public  and  one  upon 
which  the  company  had  done  work  from  which  an  invitation  to 
the  use  of  this  crossing  by  the  public  might  reasonably  have  been 
inferred.  Under  the  evidence  just  referred  to,  the  jury  were  war- 
ranted in  concluding  that  the  deceased  was  not  a  trespasser,  but  had 
the  right  to  be  upon  thia  crossing.  The  testimony  of  these  wit- 
nesses was  also  sufficient  to  establish  the  plaintiff's  contention  that 
the  servants  of  the  company  in  charge  of  the  train  were  violating 
the  municipal  ordinance  above  referred  to,  both  in  running  at  a 
greater  rate  of  speed  than  five  miles  an  hour  and  in  failing  to  ring 
the  bell  of  the  locomotive  while  running  through  the  town.  In 
view  of  the  foregoing,  we  can  not  say  that  his  honor  below  abused 
his  discretion  in  upholding  the  findings  of  the  jury  upon  the  issues 
of  fact  involved. 
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2.  The  remaining  point  for  our  determination  is  whether  or  not 
a  new  trial  should  be  ordered  because  of  the  instructions  to  which 
exception  is  taken.     The  charge  complained  of  is,  we  think,  opeu 
to  the  criticism  that  in  giving  the  same  the  judge  was,  to  some  ex- 
tent at  least,  dealing  with  the  footway  across  the  company's  track 
as  if  it  were  a  crossing  of  the  kind  to  which  sections  2222  and  2224 
of  the  Civil  Code,  regulating  the  approach  of  trains  to  "road  cross- 
ings" or  "public  roads,"  apply.     This,  in  bur  judgment,  was  erro- 
neous; but  the  real  question  is:     Does  the  error  thus  committed 
warrant  the  granting  of  a  new  trial  ?     We  think  not.     It  is  clear 
that  the  judge  had  in  mind  not  only  the  provisions  of  the  code  sec- 
tions above  cited  but  also  the  requirements  of  the  mimicipal  ordi- 
nance.    As  will  have  been  seen,  he  informed  the  jury  that  a  mere 
footway  across  a  railroad-track  was  not  a  crossing  to  which  these 
code  sections  were  applicable;  and  in  charging  with  respect  to  the 
right  of  the  plaintiff's  husband  to  use  such  a  footway,  it  is  obvious 
that  his  honor  intended  to  convey  to  the  jury  the  idea  that  if  the 
deceased  was  attempting  to  cross  the  track  of  the  railroad  at  a 
point  where  he  had  a  right  to  be,  he  was  entitled  to  the  protec- 
tion afforded  by  the  municipal  ordinance.     It  is  true  that  the  judge 
did  not,  in  this  connection,  expressly  call  attention  to  that  portion 
of  the  ordinance  which  required  the  bell  to  be  rung,  but  only  to 
the  prohibition  against  running  at  a  speed  of  over  five  miles  an 
hour;  and  it  is,  we  think,  but  fair  to  say  that  in  using  the  expres- 
sion, "  he  [the  deceased]  would  have  the  right  to  rely  upon  the  ring- 
ing of  the  bell  to  give  him  notice,"  the  judge  was  probably  refer- 
ring to  the  law  embraced  in  section  2224  of  the  Civil  Code,  and 
not  that  contained  in  the  ordinance.     At  any  rate,  the  charge  on 
this  point  is  not  clear  or  entirely  satisfactoiy.     But  how  could  it 
have  resulted  in  any  in juiy  to  the  company  ?     If,  under  the  circum- 
stances, the  deceased  was,  either  under  the  statute  or  the  ordinance,, 
entitled  to  be  warned  of  the  approach  of  the  train  by  the  ringing 
of  the  bell  of  the  locomotive,  we  are  unable  to  see  what  practical 
difference  it  could  make  from  what  l^al  source  his  right  to  such 
protection  was  derivable.     If  he  was  on  a  crossing  upon  which,  by 
invitation  of  the  company,  he  had  a  right  to  be,  and  the  law  im- 
posed upon  it  the  duty  of  ringing  the  bell  of  its  locomotive  in  ap- 
proaching this  crossing,  the  failure  of  Uie  company's  servants  to 
ling  the  bell  was  an  act  of  n^ligence,  whether  such  failure  was  in 
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disrq[ard  of  a  section  of  the  code  or  of  a  municipal  ordinance.  We 
would  not,  therefore,  be  justified  in  ordering  a  new  trial  merely  be- 
cause the  trial  judge  incorrectiy  informed  the  jury  as  to  how  the 
l^^al  duty  of  the  company  to  ring  the  bell  arosa 

It  is  further  complained  that  the  last  sentence  of  the  charge  to 
which  exception  is  taken  '^  was  improper,  because  there  was  no  evi- 
dence that  the  deceased,  Bond,  was  at  a  public  crossing,  and  it  placed 
a  burden  on  the  defendant  neither  authorized  by  the  evidence  nor 
the  law*"  We  are  by  no  means  dear  that  by  the  use  of  the  words, 
**  If  he  was  at  a  public  crossing  where  he  had  a  right  to  be,"  the 
judge  intended  to  refer  to  a  crossing  in  approaching  which  it  was 
incumbent  upon  the  persons  in  charge  of  the  company's  train  to 
observe  the  requirements  of  the  code  sections  mentioned  above.  It 
is  a  reasonable  inference  that  the  judge  used  the  expression  "pub- 
lic crossing  "  in  this  connection  entirely  with  reference  to  the  foot- 
way. It  was  a  crossing,  and,  in  a  sense,  a  "  public  "  crossing.  It 
is  true  that  in  an  instruction  immediately  preceding  the  charge  ex- 
cepted to,  the  judge  had  informed  the  jury  that  a  "public  crossing 
in  a  city  or  town  is  where  a  public  street,  laid  off  and  kept  up  by 
the  dty  or  town,  crosses  the  track  of  a  railroad;"  but  he  had  pre- 
viously instructed  the  jury,  in  substance,  that  such  a  crossing  as 
that  upon  which  the  deceased  was  allied  to  have  been  killed  was 
not  a  public  crossing,  and,  immediately  in  connection  with  the  lan- 
guage last  quoted,  also  stated  to  the  jury  that  "a  path  or  private 
crossing,  although  it  is  used  by  many  dtizens,  is  not  a  public  cross- 
ing." These  various  expressions  used  by  his  honor  were  not  en- 
tirdy  consiBtent  or  reconcilable  with  each  other;  but,  as  already 
in  substance  remarked,  it  is  reasonable  to  infer  that  in  alluding  to 
"a  public  crossing  where  [the  deceased]  had  a  right  to  be,"  the 
judge  intended  to  call  the  attention  of  the  jury  to  just  such  a  cross- 
ing as  that  upon  which  the  plaintiff  claimed  her  husband  was  killed. 
Granting,  however,  for  the  sake  of  the  argument,  that  his  honor 
then  had  reference  to  a  crossing  of  the  kind  dealt  with  in  sections 
2222  and  2224  of  the  Civil  Code,  we  are  quite  sure  that,  although 
the  instruction  complained  of  was  not  warranted  by  the  evidence, 
a  new  trial  should  not  for  this  reason  result.  There  was,  it  is  true, 
no  evidence  that  the  homicide  occurred  upon  a  crossing  of  the  kind 
last  indicated ;  but,  in  view  of  the  entire  evidence,  it  was  impossible 
for  the  jury  to  have  been  misled  as  to  the  real  issue  in  the  case,  viz.: 
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wh^her  the  deceased  at  the  time  he  was  killed  was  a  treepasao', 
or  was  lawfully  in  the  act  of  crossing  the  railroad  track  at  a  point 
where  he  had  a  right  to  cross,  and  met  his  death  becaose  of  a  neg- 
ligent failure  on  the  part  of  the  company's  servants  in  charge  of 
its  train  to  observe  the  requirements  of  the  municipal  ordinance  of 
Montezuma.  After  much  deliberation  we  have  reached  the  con- 
clusion that  the  jury  must  have  advisedly,  and  with  full  knowl- 
edge of  the  fact  that  the  case  turned  upon  their  decision  of  this 
controlling  issue,  given  credit  to  the  testimony  introduced  by  the 
plaintiff  with  r^j;ard  to  the  circumstances  under  which  the  hom- 
icide occurred;  and  accordingly  we  do  not  feel  at  liberty  to  set  their 
verdict  aside  on  the  ground  that  the  instructions  complained  of  by 
the  railway  company  really  operated  to  its  prejudice. 

Judgment  affirmed.    All  the  Jueticee  eoncv^rring,  except  Little,  J^ 
absent. 


Smith  v.  The  State. 

FiBH,  J.    Following  the  decision  rendered  at  the  present  term  in  WeBwme  t» 
State,  thia  oonrt  has  no  jurisdiction  of  a  writ  of  error  from  the  criminal  oonrt 
of  Atlanta. 
Writ  qf  error  diemiesed.    AU  the  JvMicee  concurring^  except  Little,  J. ,  abeenL 

ArgiMd  J«iifiAr790,~O6Qided  MAroh  12, 19QS. 

Writ  of  error  from  the  criminal  court  of  Atlanta. 

8.  C.  Crane,  for  plaintiff  in  error. 
E.  B.  Black,  solicitor,  contra. 


GREEN  ei  al.  r>.  THE  STATE 

|ll4  918|         1*  In  the  trial  of  an  indictment  for  stealing  haled  cotton,  based  upon  the  Penal 
m^lwl  Codid,  %  186,  where  the  indictment  alleged  that  the  bales  stolen  each  weighed 

~  fiye  hundred  pounds  and  the  proof  substantially  sustained  this  allegation,  it 

was  not  error  for  the  court  to  refuse  to  charge  that  if  the  evidence  showed 
that  the  bales  alleged  to  have  been  stolen  weired  more  or  less  than  five  hun- 
dred pounds  each,  they  would  be  authorized  to  acquit  the  accused. 
2.  Where  property  is  stolen  in  one  county  and  removed  to  another,  the  larceny 
is  considered  as  having  been  committed  in  each  county,  and  is  punishable  in 
either. 
8.  One  who  assists  in  the  commission  of  a  larceny  under  the  honest  belief  that 
the  property  stolen  belongs  to  the  one  whom  he  is  so  assisting,  and  who  after- 
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wards  learns  that  such  is  not  the  case,  but  nevertheleaB  continues  to  aid  in 
the  unlawful  removal  of  the  stolen  property,  is  guilty  as  a  principal  in  the 
offense  committed. 

SntmittMl  February  17,— Bedded  March  12, 1902. 

Indictment  for  stealing  baled  cotton.  Before  Judge  Felton. 
Bibb  superior  court.     January  9,  1902. 

Herman  Brasch  and  B,  J,  Dasher,  for  plaintiff  in  error,  dted,  as 
to  variance  between  allegation  and  proof:  112  Oa,  18;  64  Oa. 
449 ;  61  Ind.  447 ;  30  Me.  (17  Shep.)  29 ;  50  Tenn.  (3  Heisk)  452. 
On  the  proposition  that  the  court  erred  in  the  charge  as  to  what 
would  render  the  accused  guilty  as  principals:  Clark's  Crim.  Law, 
89,  90 ;  Penal  Code,  §§  47,  49 ;  4  Ga.  465.  As  to  intent:  34  N. 
J.  L  (5  Vroom)  410 ;  86  N.  C.  603. 

William  Brunson,  aolicttor-general,  contra,  cited,  as  to  variance: 
94  Oa.  395;  64  N.  C.  127.  As  to  venue:  14  Ga.  422;  64  Ga. 
203 ;  105  Ga.  743.     As  to  intent:  Penal  Code,  §32;  68  Ga.  785. 

Lewis,  J.  The  accused  were  indicted  under  the  Penal  Code, 
§  186,  for  stealing  "three  bales  of  cotton,  each  weighing  five  hun- 
dred pounds,  of  the  value  of  thirty-six  dollars."  They  were  tried 
together,  and  found  guilty;  whereupon  they  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  they  excepted. 

1.  One  witness  testified :  '<  Two  of  the  bales  weighed  something 
over  500  pounds,  and  I  don't  think  one  weighed  500.  I  weighed 
the  cotton."  Another  swore:  "Each  bale  weighed  about  500 
pounds."  This  was  the  only  evidence  introduced  to  show  the 
weight  of  the  bales  allied  to  have  been  stolen.  Counsel  for  the 
accused  requested  the  court  to  charge  as  follows:  "  The  indictment 
alleges  that  each  bale  of  cotton  weighed  500  pounda  If  the  evi- 
dence shows  that  the  bales  of  cotton  weighed  more  or  less  than  500 
pounds  each,  then  the  jury  is  authorized  to  find  the  defendants  not 
guilty."  The  refusal  by  the  court  to  give  this  charge  is  assigned 
as  error.  Granting,  as  contended  by  counsel  for  the  accused,  that 
the  weight  of  each  bale  as  allied  in  the  indictment  was  matter  of 
description  of  the  property  charged  to  have  been  stolen,  it  was  nev- 
ertheless a  needlessly  minute  description,  which  it  was  not  neces- 
sary to  incorporate  in  the  indictment  at  alL  The  all^ations  of  the 
indictment  as  to  the  weight  of  the  bales,  while  not  proved  with  ex- 
actness as  laid,  were  established  with  substantial  accuracy.  It  has 
been  held  by  this  court  in  the  case  of  Nightengale  v.  State,  94  Ga. 
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396,  that:  ''Although  a  needlessly  minute  or  comprdiensive  de- 
scription must  be  proved  as  alleged,  the  superfluous  elei^nents  need 
not  be  established  with  the  same  d^ree  of  certainty  as  is  requisite 
touching  the  essentials  of  the  case."  The  language  quoted  is  en- 
tirely applicable  to  the  case  now  before  us,  and  it  is  therefore  our 
opinion  that  the  court  below  did  not  err  in  refusing  to  charge  as 
requested. 

2,  3.  It  appears  that  three  bales  of  cotton  were  stolen  from  the 
prosecutor  in  Monroe  coimty,  and  were  carried  to  Macon  in  Bibb 
county.  The  theoiy  of  the  defense  was  that  Tom  and  Garfield 
Green,  the  accused  persons,  were  hired  by  another  person  to  remove 
the  cotton  for  him,  under  the  representation  that  the  cotton  be- 
longed to  him ;  that  they,  honestly  believing  that  these  representa- 
tions were  true,  helped  to  haul  the  cotton  from  the  prosecutor's 
home  in  Monroe  county  to  Macon ;  and  that  they  did  not  discover 
the  fraud  practiced  upon  them  until  after  their  arrest.  According 
to  the  statements  of  both  of  the  Greens,  which  were  materially  the 
same,  just  before  reaching  Macon  they  were  informed  by  their  em- 
ployer that  the  cotton  had  been  stolen;  and  while  they  warned 
their  informant  that  they  did  not  intend  to  shield  him  if  the  cot- 
ton were  in  fact  stolen,  they  nevertheless  continued  to  assist  hiTn 
in  carrying  it  to  Macon.  The  statute  declares  that  where  property 
is  stolen  in  one  county  and  removed  to  another  county,  the  law 
presumes  the  larceny  to  have  been  committed  in  each  county,  and 
makes  it  punishable  in  either.  Penal  Code,  §  155.  It  is  equally 
true  that  if,  after  having  innocently  embarked  in  the  enterprise,  the 
accused  persons  came  into  possession  of  facts  sufficient  to  put  them 
on  notice  that  the  property  being  removed  had  been  stolen,  and 
they  nevertheless  continued  to  assist  in  the  original  design  to  carry 
it  to  Macon,  their  act  in  moving  the  cotton  after  acquiring  this 
knowledge  constituted  an  original  larceny  on  their  part,  €Lnd  the 
jury  were  authorized  to  find  them  guilty  as  principals.  It  was  there- 
fore not  error  for  the  court  to  give  to  the  jury  instructions  embodying 
these  principles.  The  evidence  was  sufficient  to  warrant  the  jury 
in  finding  the  accused  guilty,  and  we  will  not  interfere  with  the 
discretion  of  the  trial  judge  in  overruling  the  motion  for  a  new  trial 

Jvdgment  affirmed.    All  the  Justices  concurring^  except  Little,  /., 
absent 


Digitized  by  VjOOQIC 


Ga.) 


MARCH  TERM,  1902. 


921 


HECHT  V.  SNOOK  &  AUSTIN  FURNITURE  CO. 

1.  The  right  of  a  defendant  sued  at  law  upon  a  cause  of  action  ex  contractu  to 
set  off  against  the  plaintiff^s  demand  damages  arising  ex  delicto,  on  the 
ground  that  the  plaintiff  is  insolvent  or  a  non-resident,  is  a  purely  equitable 
right,  in  the  enforcement  of  which  is  involved  the  granting  of  affirmative  re- 
lief, and  can  not  he  recognized  in  a  court  in  which  the  authority  to  entertain 
equitable  defenses  does  not  extend  to  any  case  where  the  defense  is  of  a  na- 
ture which  not  only  requires  the  recognition  of  an  equitable  right,  but,  in 
order  to  enforce  the  same,  the  granting  of  affirmative  relief ;  and  this  is  so 
though  the  defense  be  based  upon  a  right  or  demand  purely  legal. 

2.  It  follows  from  the  above  that  the  city  court  of  Atlanta  has  no  jurisdiction  to 
entertain  a  plea  seeking  to  set  off  a  claim  for  damages  arising  ex  delicto 
against  a  suit  on  a  cause  of  action-  arising  ex  contractu,  although  the  plaintiff 
may  be  a  non-resident  of  this  State. 

Argued  Febraary  12,  — Decided  March  12, 1902. 

Complaint.  Before  Judge  Reid.  City  court  of  Atlanta.  April 
6,  1901. 

Bammond  &  Skeen  and  Spencer  R,  Atkinson,  for  plaintiffs. 
Bosser  &  Carter  and  John  L.  Hopkins  &  Sons,  for  defendant. 

Cobb,  J.  Samuel  Hecht  Jr.  &  Sons  brought  suit  in  the  city 
court  of  Atlanta  against  the  P.  H.  Snook  &  Austin  Furniture  Com- 
pany upon  an  open  account.  To  this  action  the  defendant  filed  a 
plea  "by  way  of  counter-claim,"  alleging  that  the  plaintiffs  had  dam- 
aged it  in  the  sum  of  $15,000,  by  reason  of  an  equitable  petition 
which  the  plaintiffs  and  other  creditors  of  the  defendant  had  caused 
to  be  filed  against  it,  seeking  to  place  the  management  of  the  busi- 
ness of  the  defendant  in  the  hands  of  a  receiver  for  the  benefit  of 
its  creditors,  and  that  under  this  petition  so  filed  the  defendant  was 
temporarily  enjoined  -by  the  court  from  transacting  its  business, 
except  in  a  designated  way  prescribed  by  the  court.  It  was  alleged 
that  the  averments  in  the  petition  were  false,  and  that  when  the 
same  came  on  for  a  hearing  the  restraining  order  was  dissolved 
without  a  trial,  and  the  property  of  the  defendant  restored  to  it. 
It  was  also  alleged  that  this  equitable  petition  was  filed  with  malice 
and  with  out  probable  cause,  and  that  the  same  was  a  deliberate  and 
malicious  abuse  of  process.  It  was  further  alleged  that  the  plain- 
tiffs in  the  present  case  were  non-residents  of  the  State,  and  had  no 
property  in  the  State  which  could  be  reached  by  attachment.  By 
an  amendment  to  the  plea  the  specific  damages  which  were  all^^ed 
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to  have  been  sustained  by  reason  of  tbe  filing  of  the  equitable  pe- 
tition are  set  forth ;  and  the  prayer  of  the  plea  was  that  the  defend- 
ant have  judgment  against  the  plaintiffs  for  the  sum  above  men* 
tioned.  The  plaintiffs  demurred  to  this  plea,  and,  among  other 
grounds  of  demurrer,  insisted  that  the  same  constituted  no  suffi- 
cient defense  to  the  present  suit,  for  the  reason  that  'Hhe  plaintiffs*^ 
demand  is  one  arising  ex  contractu  and  the  defendant's  proposed  s^;- 
off,  as  appears  of  record,  consists  of  unliquidated  damages  arising^ 
ex  delicto,  and  the  said  city  court  of  Atlanta,  being  a  court  of  law 
only,  without  equitable  powers,  has  no  jurisdiction  to  entertain  or 
allow  the  said  alleged  set-off  as  claimed  by  the  defendants."  Th& 
court  overruled  the  demurrer,  and  the  plaintiffs  filed  exceptions^ 
pendente  lite  to  this  judgment  The  case  proceeded  to  trial,  and 
resulted  in  a  verdict  in  favor  of  the  defendant  against  the  plaintiffs 
for  $5,500.  The  case  is  here  upon  a  bill  of  exceptions  assigning^ 
error  upon  the  judgment  overruling  the  demurrer  to  the  plea,  as- 
well  as  upon  the  judgment  overruling  a  motion  for  a  new  triaL 

Under  the  view  we  have  taken  of  the  case,  the  court  erred  in 
overruling  the  demurrer  to  the  plea;  and  this  being  so,  everything^ 
that  was  done  thereafter  was  invalid,  and  no  further  reference  will 
be  made  to  the  motion  for  a  new  triaL  It  is  unnecessary  also  for 
us  to  d^yermine  whether  the  plea  set  forth  a  cause  of  acticm,  or 
whether,  if  it  did,  the  cause  of  action  was  for  the  malicious  prose- 
cution of  a  civil  suit,  or  for  malicious  abuse  of  process.  Even  if  it- 
be  conceded  that  the  plea  set  forth  a  cause  of  action,  tiiat  cause  of 
action  was  one  arising  ex  delicto,  whether  it  be  one  or  the  other  of 
the  causes  of  action  just  referred  to.  The  cause  of  action  therein 
contained  being  of  this  character,  we  do  not  think  the  city  court  of 
Atlanta  had  jurisdiction  to  entertain  the  same  by  way  of  set-off  to 
an  action  ex  contractu,  even  though  the  plaintiffs  are  non-residenta 
of  thi3  State.  The  right  of  a  defendant  to  set  off  against  the  plain- 
tiff's  claim  an  independent  demand  which  he  has  against  the  plain- 
tiff, which  is  now  so  generally  recognized,  with  certain  qualifica- 
tions, both  by  the  statute  law  of  England  and  by  similar  law  in  the 
various  States  of  the  Union,  had  its  origin  in  the  Roman  law.  See 
Hunter's  Roman  Law  (3d  ed.),  993  et  seq.,  1017  et  seq. ;  Meriwether 
V.  Bird,  9  Oa.  594.  Set-off  in  the  sense  above  referred  to  was  un- 
known to  the  common  law.  Meriwether  v.  Bird,  supra ;  Jordan  v. 
Jordan,   12  Oa.  87  (2);  22  Am.  &  Eng.  Enc.  L.  (Ist  ed.)  211; 
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Shumaker  &  Longdorf's  Cyc.  Diet.,  "Set-oflf";  Anderson's  Law 
Diet,  "  Set-oflf."  In  Meriwether  v.  Bird  Judge  Lumpkin  says: 
"By  the  statute  of  Geo.  IL,  c.  22,  which  has  been  generally  adopted 
in  this,  and  all  the  other  States  of  the  Union,  with  some  modifica- 
tions, the  defendant  is  allowed,  in  eases  of  mutual  debt,  to  set  off 
his  claim  against  the  plaintiff 's  by  pleading  it  in  bar."  Before  any 
statutes  permitting  set-offs  were  enacted  in  England,  the  court  of 
chanceiy,  following  the  equitable  principles  of  the  civil  law,  took  ju- 
risdictioD,  in  matters  of  set-off  for  the  purpose  of  preventing  circuity 
of  actions.  Mr.  Bispham,  in  his  work  on  the  Principles  of  Equity 
(6th  ed.),  439,  says:  *' This  right  of  set-off,  although  it  did  not  orig- 
inally exist  at  common  law,  was,  nevertheless,  so  effectually  intro- 
duced by  statute,  that  it  now,  perhaps,  furnishes  no  ground  for  in- 
terference by  a  chancellor  as  an  equitable  right''  See  also  19  Enc. 
P.&P.  718.  The  author  just  above  referred  to  says  (p.  28)  "that 
the  general  field  of  the  jurisdiction  of  courts  of  chancery  is  suscepti^ 
ble  of  three  great  divisions,  viz.,  L  Equitable  Titles;  IL  Equitable 
Rights,  or  Equities;  and  IIL  Equitable  Remedies"  It  is  to  be 
noted  that  he  classifies  set-off  as  an  equitable  right.  The  riight  of 
set-off  being  purely  an  equitable  right,  the  power  of  the  common- 
law  courts  to  entertain  jurisdiction  of  this  right  now  depends,  and 
has  always  depended,  upon  the  existence  of  a  statute  conferring  ju- 
risdiction upon  them  in  such  matters.  The  right  of  set-off  Ib  rec- 
ogDized  and  allowed,  under  certain  restrictions,  by  the  statutes  of 
this  State.  See  Civil  Code,  §  3745  et  seq.  The  defendant  in  any 
court,  in  any  action,  is  permitted  to  set  up  as  a  defense  all  claims 
held  by  him  against  the  plaintiff  at  the  time  the  suit  is  brought,  of 
a  similar  nature  to  the  plaintiff's  demand.  Civil  Code,  §  4944.  If 
there  is  an  intervening  equity  not  reached  by  the  statute  law,  or  if 
the  set-off  be  of  an  equitable  nature,  courts  of  equity  in  this  State 
take  jurisdiction  to  enforce  the  set-off.  Civil  Code,  §  3996.  There 
is  nothing  in  the  statutes  of  this  State  which  authorizes  a  defend- 
ant in  a  suit  at  law  to  set  off,  as  a  matter  of  legal  defense  to  a  suit 
on  a  contract,  damages  arising  from  a  tort  committed  by  the  plain- 
tiff;  or  to  set  off,  in  a  suit  for  damages  msing  from  the  commis- 
sion of  a  tort  by  the  defendant,  a  claim  growing  out  of  a  contract 
between  the  plaintiff  and  the  defendant.  Smith  v.  Printup,  59  Oa. 
610;  Gh'een  v.  Combs,  81  Oa,  210;  Mashbum  v.  Inman,  97  Oa. 
396;  Harden  v.  Lang,  110  Oa.  392. 
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A  court  of  this  State  which  has  nothing  more  than  common-law 
jurisdiction  can  not  entertain  a  plea  which  attempts  to  set  off  dam- 
ages arising  ex  delicto  against  an  action  on  a  contract,  or  damages 
arising  ex  contractu  against  an  action  for  a  tort.  The  statutory 
righ(  of  set-off  in  this  State  is  confined  to  cases  where  it  is  sought 
to  set  off  demands  of  a  similar  nature  against  each  other.  If  any 
other  right  of  set-off  exists  in  this  State  than  of  the  character  just 
indicated,  it  is  purely  an  equitable  right,  and  in  no  sense  a  legal 
right,  of  the  defendant.  A  court  which  has  no  equity  jurisdiction 
can  not  entertSain  such  a  plea,  and  the  parties  must  be  left  to  their 
remedy  before  a  court  having  jurisdiction  in  such  matters.  In  other 
words,  the  right  of  set-off,  other  than  in  cases  of  claims  of  a  similar 
nature,  stands  upon  the  same  footing  in  this  State  now  that  it  did 
in  England  prior  to  the  statute  of  (reo.  II.,  and  is  therefore  cogniz- 
able only  in  a  court  of  equity.  It  is  immaterial  whether  the  de- 
mands sought  to  be  set  off  against  each  other  are  of  an  equitable 
character  or  are  purely  l^^al  in  their  nature.  The  character  of  the 
demand  does  not  determine  the  jurisdiction  of  the  court  to  entertain 
the  plea  of  set-off.  The  right  to  set  off  one  l^al  demand  against 
another,  other  than  in  cases  covered  by  our  statute,  is  itself  an  equi- 
table right,  which  is  not  and  has  never  been  recognized  by  a  court 
of  law  in  this  State,  except  in  obedience  to  a  statute;  and  therefore 
it  can  be  asserted  only  in  a  court  having  jurisdiction  in  equity  mat- 
ters. The  right  of  a  court  of  equity  in  this  State  to  take  jurisdic- 
tion to  enforce  a  set-off  extends  to  cases  where  there  is  an  interven- 
ing equity  not  reached  by  the  law,  or  where  the  set-off  is  of  an 
equitable  nature.  See  Civil  Code,  §  3996.  Insolvency  has  been 
recognized  as  a  distinct  equitable  ground  of  set-off.  Lee  v.  Lee^  31 
Qa.  26;  Moody  v.  Ellerhie,  36  Oa.  666;  Tommey  v.  Ellis,  41  Ga. 
260;  Camp  v.  Pace,  42  Oa.  161;  MeUon  v.  Dickson,  63  Oa.  682; 
Hatwood  V.  Andrews,  71  Oa.  784;  Oeorgia  Seed  Co.  v.  Talmadge, 
96  Oa.  256(1);  Bell\.  Ober,  111  Oa.  668.  In  the  following  cases 
non-residence  is  recognized  as  a  sufiScient  reason  for  equitable  in- 
terference, though  no  direct  ruling  is  made  on  the  subject:  Bonaud 
V.  Sorrel,  21  Oa.  108;  Barrmv  v.  Mallory,  89  Oa.  76;  Giles  \. 
Bank,  102  Oa.  702;  Harden  v.  Lang,  110  Oa.  392;  Bdl  v.  Ober, 
111  Oa.  668.  In  Livingston  v.  Marshall,  82  Oa.  281, it  was  held 
that  the  fact  that  a  party  was  a  non-resident  and  had  no  property 
in  this  State  would  authorize  a  court  of  equity  to  decree  a  set-off 
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in  favor  of  a  person  against  whom  the  non-resident  was  seeking  to 
enforce  a  judgment.  In  Bibb  Land-Lumber  Company  v.  Lima  Ma- 
chine  Works y  104  Ga.  116,  there  is  a  direct  ruling  to  the  effect 
that  non-residence  alone  constitutes  a  good  ground  for  equitable 
set-off.  Treating  it  as  established  that  the  non-residence  of  the 
plaintiff  would  be  a  sufficient  reason  for  a  court  of  equity  to  decree 
a  set-off  in  a  case  where  the  statute  does  not  expressly  authorize  a 
set-off,  the  question  arises,  what  would  be  the  equitable  remedy  ap- 
propriate to  the  assertion  of  this  equitable  right  ?  Under  the  pro- 
visions of  the  Code  of  1863,  a  suitor  was  not  compelled  to  appear 
on  the  equity  side  of  the  court,  but  was  allowed  to  set  up  an  equi- 
table cause  of  action  on  the  common-law  side  of  the  court,  and  the 
judgment  rendered  could  be  so  molded  and  framed  as  to  give  as^ 
complete  equitable  relief  in  the  case  as  if  the  suit  bad  been  insti- 
tuted on  the  equity  side.  Code  of  1863,  §  3015.  This  same  provi- 
sion appears  in  the  Code  of  1882,  §  3082.  It  was  held  that,  under 
the  provisions  of  the  Code  of  1863  above  referred  to,  a  defendant 
might  set  up  to  a  proceeding  at  law  any  equitable  ground  of  de- 
fense which  he  might  have.  Mordecai  v.  Stewart y  37  Qa.  364.  And 
this  rule  has  been  applied  to  the  case  of  a  plea  ass^ing  an  equi- 
table right  of  set-off  not  recognized  at  law.  MeUon  v.  Dickson^  63 
Oa.  682 ;  Harwood  v.  Andrews,  71  Oa,  784.  The  case  of  McKleroy 
V.  Servell,  73  Oa.  657,  seems  to  be  in  conflict  with  the  rule  ap- 
plied in  the  cases  just  cited.  It  is  not  necessary,  however,  for  the 
purposes  of  this  discussion,  to  determine  either  whether  there  is 
really  any  irreconcilable  conflict  between  these  decisions,  or,  if  such 
exists,  which  states  the  correct  rule.  If  the  ruling  in  the  earlier 
cases  is  correct^  a  plea  setting  up  an  equitable  set-off  would  have 
been  permitted  on  the  common-law  side  of  the  court  even  at  a  time 
when  the  equity  side  and  the  common-law  side  were  separate  and 
distinct.  If  the  rule  in  McKleroy  v.  Setvell  is  the  correct  rule,  then 
an  equitable  set-off  would  not  have  been  permitted  on  the  law  side 
of  the  court,  and  the  party  asserting  this  equitable  right  would 
have  been  compelled  to  appeal  to  the  equity  side  of  the  court 
When  the  law  recognized  the  superior  court  as  a  court  of  law  as 
separate  and  distinct  from  that  court  as  a  court  of  equity,  a  defend- 
ant in  a  suit  at  law  in  that  court,  in  the  absence  of  an  express 
statute  authorizing  him  to  set  up  an  equitable  defense,  was  com- 
pelled, in  order  to  avail  himself  of  this  defense,  to  file  an  original 
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proceeding  upon  the  equity  side  of  the  court,  and  to  enjoin  the 
suit  upon  the  law  side  of  the  court,  in  order  that  the  court  of  equity 
might  render  a  decree  doing  complete  justice  between  the  litigant& 
This  was  the  practice  recognized  so  long  as  the  superior  court  was 
treated  as  having  both  a  law  side  and  an  equity  side.  Lee  v.  Lu, 
31  Ga.  26;  Moody  y.EUerbie,  36  Oa.  666;  Tommeyy.Ell%8,41  Qa. 
260 ;  Camp  v.  Pace,  42  Qa.  161.  The  law  side  of  the  superior  court 
had  no  more  equity  jurisdiction  than  any  other  common-law  court, 
and  its  power  to  deal  with  equitable  causes  of  action  or  equitable 
defenses  was  entirely  dependent  upon  the  existence  of  a  statute 
conferring  such  jurisdiction  upon  that  side  of  the  court.  No  equi- 
table right  could  be  asserted  then  upon  the  common-law  side  of  the 
.court,  imless  there  was  an  express  statute  authorizing  the  same  to 
be  done.  When  a  party  instituting  an  equitable  cause  of  action  on 
the  common-law  side  of  the  court,  or  interposing  an  equitable  de- 
fense on  that  side,  could  not  call  to  his  aid  statutory  authority  for 
the  proceeding,  the  court  was  without  jurisdiction.  In  all  such 
cases  his  appeal  was  required  to  be  to  the  equity  side  of  the  court. 
The  two  sides  of  the  court  were  as  separate  and  distinct  ad  were 
the  court  of  common  pleas  and  the  court  of  chancery  in  England^ 
so  far  as  concerned  the  respective  jurisdictions  of  the  sama  Since 
the  passage  of  the  act  of  1885  (Acts  1884-5,  p.  36,  CSvil  Code, 
§  4834  et  seq.),  which  really  permitted  everything  to  be  done  on 
the  common-law  side  of  the  court  which  could  have  been  done  on 
the  equity  side,  and  especially  since  the  passage  of  the  uniform  pro- 
<5edure  act  of  1887  (Acts  1887,  p.  64,  Civil  Code,  §  4833),  which 
merged  the  two  sides  of  the  court  and  abolished  the  distinction  be- 
tween the  two,  it  is  no  longer,  so  far  as  proceedings  in  the  supe- 
rior court  are  concerned,  necessary  to  keep  in  mind  the  distinction 
between  the  jurisdiction  of  that  court  as  a  court  of  law  and  its 
jurisdiction  as  a  court  of  equity,  which  was  once  so  clearly  drawn 
and  so  definitely  marked. 

In  considering  the  question  as  to  how  far  the  courts  of  this  State, 
other  than  the  superior  courts,  may  deal  with  causes  or  d^enses 
which  are  to  be  determined  upon  equitable  principles,  it  is  impor- 
tant to  keep  in  mind  the  distinction  as  it  once  existed  between  the 
common-law  side  and  the  equity  side  of  the  superior  courts.  There 
is  and  can  be  but  one  equity  court  in  this  State,  and  that  is  the 
superior  court.     The  constitution  declares  that  the  superior  courts 
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shall  have  exclusive  jurisdiction  in  equity  cases.  Civil  Code, 
§  5842.  If  the  terms  of  the  constitution  are  strictly  adhered  to,  no 
court  in  this  State,  except  a  superior  court,  would  be  permitted 
either  to  entertain  a  suit  for  an  equitable  cause  of  action,  or  recog- 
nize a  defense  based  upon  equitable  grounds.  No  other  court  in 
this  State  would  be  allowed  to  recognize  equitable  titles  or  equi- 
table rights,  or  to  enforce  equitable  remedies.  This  court  has  uni- 
formly held  that  no  other  court  than  the  superior  courts  can  take 
jurisdiction  of  a  case  based  upon  an  equitable  cause  of  action. 
Other  courts,  however,  have  been  permitted,  under  certain  limita- 
tions, to  take  jurisdiction  of  equitable  defenses  to  legal  causes  of 
action.  It  has  been  held  that  a  court  which  has  not  and  can  not 
under  the  constitution  have  any  jurisdiction  in  equity  cases  may, 
nevertheless,  recognize  and  apply  equity  principles  to  such  an  ex- 
tent as  to  permit  equitable  pleas  to  be  filed,  which,  if  sustained, 
would  have  the  effect  of  defeating  altogether  the  plaintiff's  legal 
cause  of  action.  Equitable  pleas  purely  defensive  in  their  nature, 
which  call  for  no  affirmative  relief,  but  simply  defeat  the  plaintiff's 
cause  of  action,  have  been  allowed  in  city  courts,  and  it  may  be  in 
county  courts  and  justices'  courts.  But  no  other  court  than  the 
superior  courts  has  ever  been  allowed  to  take  jurisdiction  of  an 
equitable  plea  which  for  its  maintenance  depended  upon  the  grant- 
ing of  affirmative  equitable  relief  or  affirmative  legal  relief  in  en- 
.  forcement  of  an  equitable  right,  or  the  exercise  of  the  greater  pow- 
ers of  the  court  of  chancery,  such  as  injunction,  receiver,  reforma- 
tion, cancellation,  and  the  like.  National  Bank  v.  Carlton,  96  Oa. 
469  (3);  English  v.  Tfiom,  96  Oa.  557  (1) ;  Gentle  v.  loan  Ass'n, 
105  Oa.  406.  If  a  party  is  sued  in  a  city  court,  and  he  has  a  de- 
fense, either  legal  or  equitable,  which  will  defeat  the  plaintiff's 
suit,  he  must  interpose  this  defense,  under  the  rulings  in  the  cases 
just  cited,  in  that  court.  If,  however,  one  sued  in  a  city  court  de- 
sires by  a  cross-action  to  obtain  affirmative  equitable  relief,  or  if  the 
right  to  maintain  a  cross-action  is  dependent  upon  a  purely  equi- 
table right,  although  the  cause  of  action  therein  may  be  altogether 
legal,  or  if  it  is  necessary  for  the  purposes  of  his  defense  that  ho 
should  appeal  to  the  greater  powers  of  a  court  of  chancery,  he  can 
not  avail  himself  of  such  matters  of  defense  in  the  city  court,  but 
his  only  remedy  is  to  apply  to  the  superior  court  as  a  court  of  equity 
to  enjoin  the  common-law  proceeding  in  the  city  court  and  take 
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jurifidiction  of  the  entire  controversy  between  the  parties  and  make 
a  decree  doing  complete  justice  between  them.  National  Bank  v, 
Carlton,  English  v.  Thorn,  supra;  Moore  v.  Afedlock,  101  Ga.  100. 

The  conclusion  of  the  whole  matter  is  this :  The  city  court  of 
Atlanta  is  not  a  court  of  equity.  It  has  no  jurisdiction  of  a  suit 
based  upon  an  equitable  cause  of  action.  It  can  take  jurisdiction  in 
cases  of  equitable  pleas  only  where  the  effect  of  such  pleas  is  to 
defeat  the  plaintiffs'  causes  of  action.  It  can  not  accord  to  the 
defendant  aflSrmative  relief,  legal  or  equitable,  based  entirely  upon 
an  equitable  right.  It  has  jurisdiction  in  matters  of  set-off  only 
in  cases  where  the  statute  of  this  State  expressly  authorizes  such 
courts  to  take  jurisdiction  in  matters  of  that  kind.  It  has  no  juris- 
diction whatever  to  entertain  a  plea  setting  up  an  equitable  set-off 
or  an  equitable  right  of  set-off,  for  the  simple  reason  that  to  enter- 
tain such  a  plea  it  is  necessary  for  the  court  not  only  to  recognize 
an  equitable  right  but  to  give  affbmative  relief  as  a  result  of  such 
recognition.  The  right  of  one  sued  at  law  in  an  action  ex  contractu 
to  set  off  damages  arising  out  of  a  tort  committed  by  the  plaintiff, 
on  the  ground  that  the  latter  is  insolvent  or  is  a  non-resident,  is  a 
right  in  this  State  recognized  only  by  a  court  of  equity,  and  such 
a  court  alone  can  give  aflSrmative  relief  of  such  character.  It  is  im- 
material that  the  cause  of  action  is  l^al  and  that  the  subject-mat- 
ter of  the  plea  of  set-off  is  purely  l^al ;  the  right  to  set  the  one  off 
against  the  other  is,  for  the  reasons  above  referred  to,  an  equitable 
right,  which  a  court  having  no  jurisdiction  in  equity  matters  can 
not  recognize  and  can  not  enforce.  The  defendant's  plea  was  not 
defensive  in  its  nature  at  all,  so  far  as  the  plaintiffs'  cause  of  action 
was  concerned.  It  was  a  cross-addon,  and  a  cross-action  which  the 
law  says  could  not  be  allowed  in  a  court  of  law,  notwithstanding 
the  cause  of  action  in  the  cross-action  was  purely  legal  in  its  nature. 
The  plea  prayed  for  aflfirmative  relief.  True  it  was  l^al  relief; 
but  the  right  of  the  defendant  to  have  the  relief  prayed  for,  although 
it  was  legal,  was  dependent  upon  an  equitable  right,  which  the  city 
court  had  no  authority  to  recognize. 

While  the  case  of  Bibb  Land-Lumber  Company  v.  Lim^  Machine 
Works,  supra,  in  which  it  was  held  that  the  non-residence  of  the 
plaintiff  afforded  equitable  ground  for  the  filing  by  the  defendant 
of  an  equitable  set-off,  was  brought  in  a  city  court,  the  question  of 
jurisdiction  was  not  raised  or  passed  on.     In  the  case  of  FoUen- 
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dore  V.  Follendore,  99  6a.  71,  what  was  said  in  the  headnote  in 
reference  to  the  justice's  court  having  jurisdiction  to  entertain  a  plea 
of  set-off  of  the  character  involved  in  the  present  case  was  purely 
obiter,  as  no  such  point  was  involved  in  that  case.  The  court 
erred  in  overruling  the  demurrer  to  the  defendant's  plea. 

Judgment  reversed.     All  the  Justices  concurring,  except  Little, 
J.,  absent. 


GARDNER  v.  RHODES. 

A  landlord  is  not  liable  for  injury  received  by  a  person  from  falling  on  ioe  which 

had  been  allowed  by  the  tenants  to  accumulate  and  remain  on  a  sidewalk 

abutting  the  rented  premises.    This  is  true  though  the  ice  resulted  from  water 

which  had  flowed  from  the  landlord's  property  through  a  ditch  placed  there 

for  the  puipose  of  carrying  off  the  refuse  water  across  the  sidewalk  ;  the  ice 

not  being  on  the  sidewalk  when  the  tenants  entered  into  possession,  although 

the  ditch  was  on  the  property  at  that  time  and  put  there  for  the  purpose  above 

indicated. 

Argued  February  13,~I>ecided  March  12, 1902. 

Action  for  damages.  Before  Judge  Reid.  City  court  of  Atlanta. 
January  28,  1901. 

Burton  Smith,  for  plaintiff,  cited  93  Ga.  561;  106  Ga.  454;  2 
Wood,  Nuis.  (3d  ed.)  §  832;  50  Am.  Dec.  780,  note;  5  Am.  Neg. 
Rep.  702,  s.  c  56  N.  Y.  Supp.  66 ;  Qvil  Code,  §  745 ;  Elliott,  Roads 
and  Streets  (2d  ed.),  §  711;  Angell,  Watercourses  (7th  ed.),  125- 
6-7;  Civil  Code,  §  3858 ;  1  Wood,  Nuis.  (3d  ed.)  §§  129, 112, 116, 
235,  249,  376;  2  Shearm.  &  Redf.  Neg.  (4th  ed.)  §  365;  2  DilL 
Mun.  Corp.  §  1032;  68  Ga.  431. 

Dorsey,  Brewster  &  Howell ,  for  defendant,  cited  24  Wis.  280, 
s.  c.  1  Am.  Rep.  183;  87  Ind.  77;  IK  Y.  App.  Div.  423,  s.  c.  37 
N.  Y.  Supp.  281 ;  Shearm.  &  Redf.  Neg.  §§343, 13  (a) ;  97  Mo.  537, 
s.c.  11  S.  W.  242 ;  90  Wis.  59,  s.  c.  62  K  W.  937;  85  Wis.  187,  s.  c. 
55  N.  W.  Rep.  167 ;  46  La.  Ann.  1113,  s.  c.  15  So.  Rep.  385 ;  45 
Mich.  74,  s.  c.  7  K  W.  728;  123  N.  Y.  405,  s.  c.  25  N.  E.  Rep. 
937;  6  Wash.  377,  s.  c.  33  Pac  1054;  42  Minn.  530,  s.  c  44  N. 
W.  1026 ;  78  HL  347;  24  Wis.  270 ;  44  Ohio  St  505,  s.  c.  9  N.  E. 
225 ;  63  Iowa,  523,  s.  c.  19  N.  W.  340;  86  K  W.  Rep.  162 ;  38 
Ga.  542;  58  Ga.  204;  63  Gd.  612;  66  Ga.  505;  106  Ga.  454;  112 
Ga.  901;  Shearm.  &  Redf.  Neg.  §§56-60,  501,  and  note;  Tayh 
Landl.  &  Ten.  §§  173, 175, and  dt. ;  115  Mass.  86,  a  c.  15  Am.  Rep. 
76,  and  notes,  398;  32  Ohio  St.  264,  s.  c.  30  Am.  Rep.  584,  587. 
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Cobb,  J.  Gardner  sued  Rhodes  for  damages.  At  the  trial  a 
nonsuit  was  granted,  and  this  is  the  error  assigned  in  the  bill  of 
exceptions.  The  substance  of  the  allegations  of  the  petition  is  as 
follows:  The  defendant  is  the  owner  of  certain  real  estate  in  the 
dty  of  Atlanta  abutting  on  a  sidewalk.  On  January  31,  1900,  pe- 
titioner was  injured  by  falling  upon  ice  which  had  formed  on  the 
sidewalk  in  front  of  the  defendant's  property.  The  presence  of  this 
ice  at  this  place  was  due  to  the  following  conditions :  There  is  a 
ditch  or  drain  located  on  the  defendant's  property  and  running 
across  the  same  to  the  sidewalk.  This  ditch  has  been  there  for 
many  years,  and  W6W  there  when  the  defendant  rented  the  property 
to  certain  washerwomen,  who  were  in  possession  at  the  time  the 
petitioner  was  injured.  Near  the  head  of  the  ditch  there  were  two 
water-closets  and  two  hydrants,  from  which  hydrants  the  washer- 
women draw  water.  They  pour  the  refuse  water  upon  the  ground 
and  it  runs  into  the  ditch  and  across  the  sidewalk.  The  ditch  was 
made  to  receive,  and  necessarily  does  receive,  and  for  many  years 
has  received  the  water  from  the  running  or  overflow  of  the  hydrants 
and  from  the  refuse  water  of  the  washerwomen,  and  from  any  de- 
fect, clogging,  or  overflow  of  the  water-closets.  The  property  of 
the  defendant  is  higher  than  the  sidewalk,  and  the  water  flowing 
into  the  ditch  discharges  across  the  sidewalk.  On  the  day  the 
plaintiff  was  injured,  and  for  many  days  previous  thereto,  water 
discharged  upon  the  sidewalk  in  the  manner  above  indicated  had 
become  frozen.  The  ice  so  formed  was  uneven  on  its  surface,  ren- 
dering the  sidewalk  dangerous  to  pedestrians.  On  these  facts  the 
plaintiff  charges  that  the  effect  of  making  the  ditch  was  to  create  a 
nuisance  by  the  continuous  discharge  of  water  across  the  sidewalk 
and  by  the  freezing  of  such  water  on  the  sidewalk.  And  also,  that 
the  defendant  n^ligently  maintained  the  ditch,  and  negligently 
permitted  the  water  to  run  across  the  sidewalk,  and  n^ligently 
permitted  ice  to  remain  on  the  sidewalk.  It  is  alleged  that  plain- 
tiff was  free  from  fault,  and  different  items  of  damage  are  set  out, 
which  are  allied  to  have  resulted  from  specified  injuries.  The 
petition  further  charged  that  the  maintenance  of  the  ditch  and  the 
consequent  overflow  of  water  upon  the  sidewalk  was  a  violation  of 
a  city  ordinance  of  Atlanta,  which  provided  that  "  any  person  who 
shall  throw  or  discharge  from  any  lot  or  building  any  water  or 
fluid  substance  so  as  to  affect  injuriously  any  street,  lane,  alley, 
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way  or  sidewalk  in  said  city  shall,  on  conviction,"  be  fined,  etc. 
The  defendant  answered,  admitting  that  he  owned  the  property, 
and  that  a  ditch  or  drain  as  described  in  the  petition  was  located  on 
the  property  when  the  same  was  rented  to  certain  tenants,  who 
were  in  possession  at  the  date  of  the  plaintiffs  alleged  injury.  The 
defendant  also  admitted  the  presence  of  the  water-closets  and  hy- 
drants at  the  head  of  the  ditch,  that  the  tenants  pour  refuse  water 
upon  the  ground,  that  this  water  runs  into  the  ditch  and  across  the 
sidewalk,  and  that  the  ditch  was  mauie  for  the  purpose  of  receiving 
this  water.  He  denied  that  he  had  damaged  the  plaintiff,  denied 
that  the  ditch  and  the  discharge  of  water  therefrom  onto  the  side- 
walk and  its  freezing  thereon  constituted  a  nuisance,  and  denied 
that  he  had  negligently  maintained  the  ditch  and  negligently  per- 
mitted the  water  to  flow  therefrom  onto  the  sidewalk  and  freeze. 
The  above  summary  of  the  petition  and  answer  shows  that  the 
only  material  questions  about  which  the  parties  were  at  issue  were 
as  to  whether  the  ditch  and  the  flow  of  water  therefrom  and  the 
formation  of  ice  upon  the  sidewalk  constituted  a  nuisance,  and 
whether,  if  so,  the  defendant  could  be  chargeable  with  n^ligence 
for  maintaining  the  same.  We  think  it  can  be  conceded  for  the 
purposes  of  this  case  that  the  formation  of  the  ice  on  the  sidewalk 
and  the  overflow  of  water  from  the  ditch  and  even  the  ditch  itself, 
all  taken  together,  amounted  to  a  nuisance  which  was  being  main- 
tained on  the  defendant's  premises  and  the  abutting  sidewalk.  This 
nuisance  was,  however,  the  result  of  the  acts  of  the  defendant's 
tenants,  who  were  in  exclusive  possession  of  the  premises;  and  un- 
der such  circumstances  the  landlord  can  not  be  held  liable  in  dam- 
ages for  injuries  resulting  to  a  person  from  a  nuisance  maintained 
by  a  tenant.  It  will  be  noticed  that  the  city  ordinance  set  out  in 
the  plaintiff's  petition  does  not  purport  to  make  a  landlord  liable 
for  the  maintenance  of  a  nuisance  on  or  abutting  his  property,  and 
it  seems  to  be  clear  that  the  ordinance  refers  only  to  those  who 
actually  originate  and  maintain  the  nuisance.  So  far  as  appears 
from  the  record,  there  is  no  ordinance  of  the  city  making  it  the 
duty  of  a  landlord  to  remove  from  a  sidewalk  abutting  his  prop- 
erty an  obstruction  which  has  been  placed  there  by  the  tenant. 
Nor  is  such  a  duty  imposed  by  the  law  of  the  State.  It  is.  true 
that  in  this  State  the  landlord  is  bound  to  keep  the  premises  in 
repair  (Civil  Code,  §  3123),  and  that  a  landlord  will  be  liable  un- 
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der  some  circuiustances  to  third  persons  for  in  juries  resulting  from 
his  failure  to  repair.     Civil  Code,  §  3118.     The  section  last  dted 
also  provides  that  "the  landlord,  having  fully  parted  wilii"  pos- 
session and  right  of  possession,  is  not  responsible  to  third  persons 
for  damages  resulting  from  the  negligent  or  illegal  use  of  the  prem- 
ises hy  the  tenant."     See  also  Ocean  Steamship  Co.  v.  Hamilton, 
112  Ga,  901,  and  cases  cited.     The  present  petition,  however,  is 
based  solely  on  the  theory  that  the  landlord  is  liable  for  injuries 
resulting  from  a  nuisance.     In  the  case  of  White  v.  Afontgomery, 
58  Oa,  204(2),  the  case  of  Vasany.  Augusta,  38  Ga.  542, is  cited 
for  the^  proposition  that  a  landlord  is  "  not  liable  for  a  nuisance 
maintained  upon  the  premises  by  the  tenant  during  the  lease."  In 
the  case  last  referred  to  it  was  held :  "  A  landlord  who  has  leased 
premises  to  a  tenant  is  not  liable  for  a  nuisance  maintained  upon 
the  premises  by  the  tenant  during  the  lease.     If  the  nmsance  ex- 
isted upon  the  premises  when  the  lease  was  made,  the  landlord  is 
liable.     But  if  the  tenant  continues  the  nuisance  after  he  obtains 
exclusive  possession  and  control,  he  alone  is  liable  for  its  contin* 
uance."     The  nmsance  which  the  plaintiff  allied  was  not  the 
ditch,  or  the  overflow  alone,  or  the  ditch  and  the  overflow,  but  a 
combination  of  the  ditch,  the  overflow,  and  the  ice  on  the  sidewalk. 
So  far  as  appears  from  the  evidence,  the  ditch  itself  was  not  a  nui- 
sance, nor  was  it  a  nuisance  per  se  to  allow  water  to  flow  across  a 
sidewalk ;  but  the  nuisance  consisted  in  the  formation  of  ice  on  the 
sidewalk,  making  it  dangerous  for  pedestrians  to  walk  along  the 
sidewalk  at  that  point     There  was  no  danger  to  pedestrians,  nor,, 
so  far  as  appears,  any  inconvenience  resulting  either  from  the  ditch 
or  the  flowing  water.     But  the  gravamen  of  the  complaint  is  the 
fact  that  ice  which  resulted  from  the  presence  of  the  water  on  the 
sidewalk  was  allowed  after  its  formation  to  remain  on  the  sidewalk. 
In  Center  v.  Davis,  39  Ga.  210,  two  Judges  (Brown,  C.  J.,  dissent- 
ing) held  that  the  principle  laid  down  in  the  Vasan  case,  supra, 
was  applicable  only  in  case  of  a  public  nuisance.     The  code  pro- 
vides that  a  public  nuisance  gives  no  right  of  action  to  any  indi- 
vidual, unless  such  a  nuisance  causes  special  damage  in  which  the 
public  do  not  participate,  when  an  action  will  lie  for  such  special 
damage ;  and  that  a  private  nuisance  gives  a  right  of  action  to  the 
person  injured.     Civil  Code,  §§  3858,  3859,  3860. 

But  whatever  may  be  the  character  of  the  nuisance,  the  actioa 
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must  of  course  be  brought  against  the  person  who  creates  or  the 
one  who  maintains  the  same.  Even  in  case  of  injury  from  a  private 
nuisance  the  landlord  will  not  be  liable,  where  the  tenant  had  ex- 
clusive possession  of  the  premises,  and  where  the  nuisance  was  cre- 
ated by  the  tenant  Freidenburg  v.  Jones,  63  Qa.  612;  Janes  v. 
Freidenburg,  66  Ga.  505;  Edgar  v.  Walker^  106  Oa,  454  (2). 
This  is  manifestly  the  sound  rule ;  for,  as  was  said  in  White  v.  Mont- 
govMTy,  58  Oa.  204,  "the  use  of  the  tenements  really  belongs  to  the 
tenant  during  the  lease;  they  are  his  property  to  use  for  the  term 
for  which  they  are  rented ;  and  the  landlord  has  no  right  to  enter 
upon  them,  except  by  permission  of  the  tenant  during  the  term  for 
which  they  are  rented."  The  case  of  Center  v.  Davis,  39  Oa.  210, 
217,  above  referred  to,  in  so  far  as  it  lays  down  the  rule  that  a 
landlord  will  be  liable  for  injuries  resulting  from  a  private  nuisance 
which  was  maintained  by  his  tenants  and  with  the  creation  of 
which  he  had  no  connection,  has -not  been  followed,  and,  being  a 
decision  by  two  Judges,  it  is  to  be  treated,  at  least  to  the  extent 
above  referred  to,  as  having  been  overruled  by  the  later  cases. 
An  obstruction  on  a  sidewalk  caused  by  allowing  ice  to  remain 
thereon  for  such  a  time  and  in  such  a  way  as  to  render  the  same 
tmsafe  for  travel  is  a  public  nuisance.  See,  in  this  connection,  1 
Wood,  Nuisances  (3d  ed.),  §  248.  The  code  provides  that  if  "  a  pub- 
lic nuisance  causes  special  damage  to  an  individual,  in  which  the  pub- 
lic do  not  participate,  such  special  damage  gives  a  right  of  action." 
Civil  Code,  §  3859.  A  right  of  action  against  whom  ?  Against  the 
person  creating  or  maintaining  the  same ;  and  if  it  is  upon  a  side- 
walk in  a  city,  then  against  the  dty  if  it  suffered  it  to  remain  after 
the  authorities  knew  or  should  have  known  of  its  existence ;  or 
against  the  individual  creating  it;  or  possibly  against  both.  But 
certainly  not  against  a  landlord  who,  before  the  nuisance  was  cre- 
ated, had  parted  with  the  possession  of  the  property,  and  who  was 
not  connected  in  any  way  with  the  maintenance  of  the  nuisance. 
So  that,  whether  we  treat  the  nuisance  allied  in  the  present  case 
as  a  private  or  as  a  public  nuisance,  no  liability  arises,  under  the 
facts,  against  the  landlord.  It  is  true  that  the  landlord  knew  the 
ditch  was  being  used  to  carry  water  from  the  property  across  the 
sidewalk.  But  this  in  itself  was  not  shown  to  be  a  nuisance.  The 
injury  to  the  plaintiff  was  not  caused  by  the  presence  of  the  ditch 
alone,  even  if  it  be  conceded  that  the  landlord  was  directly  respon- 
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sible  for  the  presence  of  the  ditch.  The  injury  was  the  result  of 
a  combination  of  circumstances,  consisting  of  the  presence  of  the 
ditch,  the  use  of  the  same  by  the  tenants  when  the  weather  was  so 
unusually  cold  that  water  upon  the  ground  would  form  into  ice, 
the  flowing  of  the  water  upon  the  sidewalk  at  such  a  time,  the  for- 
mation of  the  ice  thereon,  and  allowing  the  same  to  remain  upon  the 
sidewalk  after  it  had  formed.  The  connection  of  the  landlord  with 
the  matter  terminates  altogether  at  the  point  where  the  ditch  is 
made  upon  the  premises,  and  as  he  was  in  noway  responsible  for  the 
acts  of  his  tenants  in  using  the  ditch  at  a  time  when  its  use  would 
probably  result  in  the  formation  of  ice  upon  the  sidewalk,  and  as- 
there  is  nothing  appearing  in  the  record  which  made  it  his  duty  to 
remove  from  the  sidewalk  the  obstruction  thus  caused,  it  seems  to 
be  dear  that  nothing  done  by  the  landlord  directly  contributed  to 
the  injury  which  the  plaintiff  sustained.  Certainly,  under  the  cir- 
cumstances, the  mere  presence  of  the  ditch  upon  his  property  was 
not  the  proximate  cause  of  the  injury.  There  was  no  error  in  grant- 
ing a  nonsuit. 

Judgment  affirmed.     All  the  Justices  concurring,  except  Little, 
J.,  absent. 


Howard  v,  Wellham. 

SiMXOHS,  C.  J.  In  a  suit  upon  several  of  a  series  of  promissoiy  notes,  some  dne 
and  some  not  matured  except  under  a  stipulation  that  they  should  become 
due  if  any  one  of  the  series  was  not  paid  within  thirty  days  after  maturity, 
a  verdict  of  a  jury  is  necessary  before  a  judgment  can  be  rendered.  A  suit  on 
notes  not  due  except  by  virtue  of  such  a  stipulation  is  not  **  founded  on  un- 
conditional contracts  in  writing,*'  within  the  meaning  of  paragraph  7  of  sect- 
tion  4  of  article  6  of  the  constitution  of  this  State.  This  case  is  controlled 
by  Rodgers  v.  CaJdwell^  112  Oa,  685,  and  cases  therein  cited. 
Jttdgment  affirmed.    All  the  Justices  c<mcurring,  except  LitUe,  J.y  absent. 

Submitted  February  13,  —Decided  Mareh  12, 1902. 

Motion  to  arrest  judgment     Before  Judge  Beid.     City  court  of 
Atlanta.     May  4,  1901. 

W.  H.  Terrell,  for  plaintiflf  in  error.     W.  0.  Wilson,  contra. 
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MORRIS  V,  WOFFORD. 

1.  £yen  if  the  court  erroneously  requires  a  party  litigant  to  elect  between  two    |i22  sooj 
pending  remedies,  an  election  by  the  party  in  compliance  with  the  order  of 

the  court  will  prevent  such  party  from  afterwards  complaining  that  the  court 
erred  in  requiring  him  to  elect 

2.  There  was  no  error  in  overruling  the  motion  to  set  aside  the  judgment. 

Submitted  February  13,— Decided  March  12,  1902. 

Motion  to  set  aside  judgment.  Before  Judge  Lumpkin.  Fulton 
superior  court.     March  16, 1901. 

Simmons  &  Pettigrew,  for  plaintifif  in  error,  dted,  as  to  the  right 
to  join  a  motion  for  a  new  trial  with  a  motion  to  set  aside  the  ver- 
dict and  judgment:  14  Enc.  PI.  &  Pr.  119;  67  HI.  App.  288. 

C,  D,  Maddox,  contra. 

Cobb,  J.  At  the  September  term,  1901,  the  case  of  Morris  against 
Woflford  was  tried,  and  a  verdict  and  judgment  rendered  in  favor 
of  the  plaintiff.  During  the  term  the  defendant  made,  in  the  same 
document,  a  motion  for  a  new  trial  and  also  a  motion  to  set  side  the 
verdict  and  judgment.  At  the  hearing  the  court  required  counsel 
for  defendant  to  elect  which  of  the  motions  he  would  insist  on,  un- 
der penalty  of  having  them  both  dismissed  if  no  flection  was  made. 
Counsel  elected  to  prosecute  the  motion  to  set  aside ;  and  this  mo- 
tion having  been  determined  adversely  to  the  defendant,  he  excepted 
to  the  order  of  the  court  requiring  the  election,  as  well  as  to  the  re- 
fusal to  set  aside  the  judgment. 

1.  We  shall  not  undertake  to  decide  whether  the  action  of  the 
court  in  requiring  the  election  was  proper  or  not.  If  it  was  im- 
proper, the  defendant  has  waived  lus  right  to  complain.  He  should 
have  submitted  to  a  dismissal  of  both  of  his  motions  and  excepted 
to  the  order  of  dismissal.  While  it  is  alleged  that  the  election  was 
made  under  compulsion,  the  compulsion  consisted  in  the  statement 
by  the  judge  that  he  would  dismiss  both  motions  unless  the  de- 
fendant elected  to  prosecute  the  one  rather  than  the  other.  There 
was  no  such  compulsion  as  made  it  imperative  for  the  defendant  to 
elect  His  election  was  under  the  circumstances  purely  voluntary, 
and  by  so  doing  be  waived  his  right  to  insist  on  both  motions. 
There  is  no  merit  in  this  exception.  The  principle  above  announced 
has  been  heretofore  ruled  by  this  court     Borne  Railroad  Co.  v. 
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Thompson,  101  Oa.  28  (11).  See  dim  Earner  v.  Whiie,  110  (7a. 
300,  and  case  cited ;  Walker  v.  Equitable  Mortgage  Co.,  ante,  862. 
2.  The  motion  to  set  aside  the  judgment  was  based  on  the  fol^ 
lowing  facts :  Morris  employed  the  law  firm  of  Simmons  and  Cor- 
rigan  to  represent  him.  Mr.  Corrigan  was  granted  a  leave  of  ab- 
sence from  the  court,  and  during  his  absence  the  case  was  set  do¥m 
for  trial  When  the  case  was  called  and  set  down  for  trial,  Mr. 
Simmons  had  a  representative  in  the  court-room  in  the  person  of 
Mr.  Pettigrew,  who  had  agreed  to  watch  the  progress  of  his  cases. 
Mr.  Pettigrew  was  unfamiliar  with  the  names  of  Mr.  Simmons' 
cases,  and,  on  account  of  the  noise  in  the  court-room  on  the  day  in 
question,  did  not  hear  the  case  against  Morris  called,  and  supposed 
that  those  cases  of  Mr.  Simmons  which  he  had  not  heard  called 
had  been  continued  on  account  of  the  absence  of  Mr.  Corrigan.  Mr. 
Simmons  did  not  know  that  the  case  against  Morris  had  been 
placed  on  the  calendar  for  trial,  until  after  the  verdict  and  judg- 
ment against  him  had  been  rendered.  The  movant  relied  upon  cer- 
tain rules  of  procedure  which  the  members  of  the  Atlanta  bar  had 
approved  and  which  the  court  had  adopted  for  its  convenience. 
The  only  one  of  these  rules  which  is  material  to  the  present  dis- 
cussion is  as  follows:  '<  In  cases  of  firms  where  leave  [of  absence] 
is  granted  to  individual  members  thereof,  this  shall  not  frevent  a 
case  which  is  to  be  tried  by  the  other  member  or  members  from  be- 
ing  set  down.''  We  do  not  think  there  was  any  error  in  refusing  to 
set  aside  the  judgment.  So  far  as  appeared  from  the  showing  made, 
Mr.  Simmons  was  in  the  city  when  the  case  was  set  down  for  trial. 
It  was  not  shown  that  Mr.  Corrigan  had  sole  charge  of  the  case,  or 
that  the  court  was  informed  that  the  case  was  to  be  represented  by 
him  alone.  Even  if  the  local  rule  of  procedure  above  quoted  was 
binding  on  the  court,  it  was  not  improper  to  set  down  the  case  for 
trial ;  for,  as  stated  above,  it  was  not  shown  that  Mr.  Corrigan  had 
sole  chaige  of  the  case,  and  no  reason  was  made  to  appear  why  Mr. 
Simmons  could  not  proceed  with  it  in  his  partner's  absence.  After 
the  case  was  set  down  for  trial,  of  course  it  was  proper  to  dispose 
of  it  when  it  was  regularly  called  in  its  order,  unless  some  good 
reason  was  shown  at  the  time  for  not  doing  so ;  and  the  judgm^t 
then  rendered  in  the  case  should  stand,  unless  sufficient  cause  is 
shown  for  setting  it  aside.  Two  reasons  are  assigned  why  the  judg- 
ment should  be  set  aside.     In  the  first  place,  it  is  claimed  that  Mr. 
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Pettigrew  was  unfamiliar  with  the  names  of  the  cases  in  which  Mr. 
Simmons  was  interested ;  and  in  the  second  place^  that  the  noise  in 
the  court-room  on  the  day  in  question  was  so  great  that  he  did  not 
hear  the  case  called.  Manifestly  neither  of  these  reasons  affords 
any  sufficient  cause  for  setting  aside  the  verdict  and  judgment.  Mr. 
Simmons  should  have  informed  Mr.  Pettigrew  distinctly  as  to  his 
<3ase8  which  were  pending  on  the  docket ;  and  if  the  noise  prevented 
the  latter  from  hearing  the  proceedings,  the  attention  of  the  judge 
should  have  been  called  to  this  fact,  and  a  request  made  that  he  re- 
quire the  noise  discontinued.  No  such  reason  as  this  can  avail  to 
have  vacated  a  solemn  judgment  of  the  court  rendered  in  due  course 
of  law. 

Judgment  affirmed.    All  the  Jtcstices  concu/rring,  except  Little,  J., 
absent. 


PORTER  V.  HOME  FRIENDLY  SOCIETY.  '{{J^  ^1 

jll4    937] 

1.  When  a  policy  or  oertiflcate  eyidencing  a  contract  of  life-insoranoe  ezpreaBly  r^  ^**l 
stipulates  that  *'  the  disappearance  or  long-continued  absence  of  the  [insured] 
unheard  of  shall  not  be  regarded  as  evidence  of  death  or  any  right  to  recover 

till  the  full  term  of  expectation  has  expired/*  the  person  named  as  benefici- 
ary in  such  policy  is  not  entitled  to  maintain  an  action  thereon  on  the  theory 
that  the  insured  has  disappeared  and  has  not  been  seen  or  heard  of  for  a  pe- 
riod exceeding  seven  years,  without  alleging  that  the  full  term  of  his  life  ex- 
pectancy has  expired. 

2.  Where  in  such  an  instrument  there  is  an  express  stipulation  that  '*  no  agent 
has  authority  in  any  manner  .  .  to  make,  alter,  or  dischaige  contracts,** 
the  beneficiary  is  not  entitled  to  maintain  an  action  against  the  insurance 
company  on  the  theory  that  one  of  its  agents  had  made  an  agreement  with 
such  beneficiary  to  the  effect  that  if  the  latter  would  pay  the  premiums,  etc., 
for  a  specified  number  of  years,  the  amount  of  the  policy  would  then  be  paid 
to  her. 

Submittwl  February  14,  — Dedded  March  12,  1902. 

Action  on  insurance  policy.  Before  Judge  Reid.  City  court  of 
Atlanta.     May  4,  1901. 

Edgar  Latham  and  W,  H,  Terrell,  for  plaintiff:  Time  of  perform- 
ance may  be  waived:  62  Oa.  247;  74  Ga,  51.  Waiver  of  con- 
ditions: 98  Oa.  262,  266;  Id.  533,  and  citations;  41  Ga.  130. 
Compromise  agreement  with  beneficiary  enforceable  though  insured 
still  living:  163  N.  Y.  374,  s.  c.  50  Lawy.  Rep.  Annot.  204. 

Howard  Van  Epps,  for  defendant :  The  member  being  twenty- 
one  years  of  age  when  the  certificate  was  issued,  his  life  expectancy 
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had  not  expired  when  the  suit  was  brought.  See  tables,  70  Ga, 
844-  6.  According  to  one  line  of  authorities,  death  is  presumed 
to  have  occurred  at  the  expiration  of  seven  years  from  the  time  of 
disappearance.  46  111.  230,  s.  c.  92  Am.  Dea  248;  155  IlL  636; 
36  Mich.  181 ;  13  Mo.  App.  341 ;  11  N.  H.  191;  15  N.  J.  Eq.  119; 
3  Abb.  Prac.  218  ;  4  Whart.  150;  13  Phila.  325;  BaQey's  Eq.  102. 
And  see  14  Fed.  Rep.  23;  4  McCrary,  C.  C.  508;  107  Ind.  288. 
But  the  true«principle  is  that  where  one  has  been  absent  seven  years 
without  having  been  heard  of,  the  only  presumption  arising  is  that 
he  is  dead ;  there  is  none  as  to  the  time  of  his  death.  97  U.  S.  628 
(citing  approvingly  1  Ga.  538) ;  36  HL  232 ;  62  Mo.  26;  35  N.  C 
33 ;  1  Barb.  Ch.  455;  72  Wis.  170.  Where  the  contract  fixes  the 
date  of  the  death  as  a  point  for  the  b^inning  of  a  certain  pmod 
within  which  duties  defined  in  the  contract  are  to  be  performed  by 
the  holder  of  the  policy,  no  presumption  arises  as  to  the  date,  and 
the  exact  date  must  be  alleged  and  proved.  81  Va.  724 ;  31  S.  K 
945 ;  97  U.  S.  628.  If  the  end  of  the  seven  years  is  to  be  treated 
as  the  time  of  death,  proofs  of  death  were  not  made  within  ninety 
days,  as  required  by  the  certificate  of  membership.  Other  citations: 
39  Ga.  479;  103  Ga.  736;avU  Code,  §  2022;  36  Ga,  429;  106  Ga. 
842. 

Fish,  J.  On  the  18th  of  May,  1900,  Emma  Porter  brought  suit, 
in  the  city  court  of  Atlanta,  against  the  Home  Friendly  Society, 
upon  a  policy  or  certificate  of  life-insurance  issued  by  the  defend- 
ant to  her  son,  Robert  P.  Porter,  in  which  she  was  named  as  the 
beneficiary.  The  petition  allied  that  the  defendant  was  a  corpo- 
ration created  under  the  laws  of  the  State  of  Maryland,  having  a 
place  of  business  and  an  agent  in  the  city  of  Atlanta,  Gra. ;  that  the 
policy  was  issued  on  the  7th  day  of  April,  1890;  that  in  1892 
Robert  P.  Porter  disappeared  and  had  not  since  been  seen  or  heard 
of;  that  immediately  upon  his  disappearance  the  plaintifl^  notified 
the  defendant,  verbally  at  its  office  in  the  city  of  Atlanta,  of  such 
disappearance;  that  the  defendant  ''then  and  there,  upon  notice 
aforesaid,  agreed  with  petitioner  that  if  she  would  promptly  pay  all 
assessments  and  premiimis  and  dues  upon  said  policy  or  certificate, 
it  would  pay  the  full  amount  thereof,"  and  "would  waive  the  terms 
and  conditions  embodied  in  and  set  forth  in  the  first  sentence  of 
the  eighth  clause  of  said  policy."  A  copy  of  the  policy  or  certifi- 
cate of  insurance  was  attached  tf  the  petition  as  an  exhibit,  from 
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which  it  appeared  that  "the  terms  and  conditions'*  here  referred  to 
were,  that "  the  disappearance  or  long-continued  absence  of  the  mem- 
ber unheard  of  shall  not  be  regarded  as  evidence  of  death  or  any 
right  to  recover  till  the  full  term  of  expectation  has  expired."  It 
was  further  allied  that,  ''in  accordance  with  said  agreement,  she 
did  pay  to  the  said  defendant  all  dues  and  assessments  and  premiums 
upon  said  policy  up  to  and  including  the  2  5th  day  of  April,  1900,  mak- 
ing the  full  term  of  ten  years  as  aforesaid,"  and  that  the  defendant 
had  declined  to  pay  the  amount  of  the  certificate.  It  was  also  al- 
leged that  the  assured  was  dead,  as  more  than  seven  years  had 
elapsed  since  he  was  last  seen  or  heard  of.  The  defendant  demurred 
to  the  petition,  upon  several  grounds,  among  which  were:  that  no 
cause  of  action  was  set  forth ;  that  it  appeared,  from  the  copy  of 
the  policy  attached  to  the  petition,  that  one  of  its  stipulations  was, 
that  **  the  disappearance  or  long-continued  absence  of  the  member 
unheard  of  shall  not  be  regarded  as  evidence  of  death  or  any 
right  to  recover  till  the  full  term  of  expectation  has  expired,"  and 
that  the  plaintiff  did  not  aver  "in  her  petition  that  this  condition 
htul  been  complied  with,"  and  therefore  the  action  was  prematurely 
brought;  that  the  "plaintiff's  suggestion  that  the  defendant  has 
waived  any  of  the  clauses  and  conditions  of  said  policy  can  not  be 
allowed,  because  paragraph  9  of  said  policy,  as  contained  and  set 
forth  in  the  exhibit  to  petitioner's  complaint,  provides  as  follows : 
*  No  agent  has  authority  in  any  manner  to  postpone  any  payment, 
to  make,  alter,  or  discharge  contracts.' "  The  plaintiff,  with  leave 
of  the  court,  amended  her  petition  by  alleging  that  the  agreement 
with  her  was  made  by  the  defendant,  through  the  agent  in  charge 
of  its  office  and  affairs  in  the  city  of  Atlanta,  whose  name  she  did 
not  remember ;  that  one  6.  W.  Wilcox,  who  secured  the  application 
for  the  policy,  "soon  after  the  aforesaid  agreement"  stated  to  her 
"that  she  would  be  entitled  under  said  agreement  to  collect  the  face 
value  of  said  policy  at  the  expiration  of  the  ten  years  aforesaid  on 
the  tontine  plan ;"  and  that  "  soon  after  said  agreement  with  the 
agent  of  the  defendant  at  the  Atlanta  office,  the  traveling  agent  of 
the  defendant  came  to  her  home  in  the  city  of  Atlanta  and  stated 
that  said  agreement  should  be  kept,  and  that  if  she  would  make  the 
payments  for  ten  years  the  company  would  pay  the  face  value  of 
said  policy."  The  defendant  demurred  to  the  petition  as  amended, 
and  moved  to  strike  the  amendment.    The  court  struck  the  amend- 
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ment,  sustained  the  demurrer  to  the  petition,  and  dismissed  the 
same ;  to  which  rulings  the  plaintiff  excepted. 

1.  In  our  opinion,  there  was  no  error  in  sustaining  the  demur- 
rer and  dismissing  the  petition.  In  the  face  of  the  express  stipula** 
tion  in  the  policy  that  ^'  the  disappearance  or  long-continued  aheence 
of  the  [assured]  shall  not  he  r^arded  as  evidence  of  death  or  any 
right  to  recover  till  the  full  term  of  expectation  has  expired/'  the 
plaintiff,  without  allying  that  such  <<term  of  expectation"  had  ex- 
pired, could  not  rely  upon  the  allied  fact  that  more  than  seven 
years  before  the  suit  was  brought  the  assured  had  disappeared  and 
had  not  since  been  seen  or  heard  of,  as  evidence  of  his  death. 

2.  Nor  could  she  recover  upon  the  theory  that  this  stipulation 
had  been  waived  and  the  original  contract  altered,  or  changed,  or 
superseded  by  a  new  one,  by  an  agreement  between  the  company 
and  herself ;  because  the  contract  expressly  provided  that  "no  agent 
has  authority  in  any  manner  .  .  to  make,  alter,  or  discharge  con- 
tracts," and  her  petition  showed  that  the  allied  waiver  upon  which 
she  relied  and  the  allied  alteration,  or  change,  in  the  contract 
were  made  by  the  agent  in  charge  of  the  company's  office  in  At- 
lanta. The  amendment  which  the  court  struck  would  not  have 
helped  the  plaintiff's  case;  for  it  only  made  more  clearly  apparent 
the  fact  that  she  was  seeking  to  recover  upon  an  alleged  compliance 
upon  her  part  with  an  agreement  made  with  her  by  some  agent,  or 
agents,  of  the  company,  who,  imder  an  express  stipulation  in  the 
original  contract,  had  no  authority  "to  make,  alter,  or  discharge 
contracts."  It  is  obvious  that  t^e  court  committed  no  error  in 
striking  this  amendment. 

JvdgmerU  affirmed.  All  the  Justices  caticurring,  except  Little,  c/1, 
(ibsent. 


COTTINGHAM,   trustee,  v.  EQUITABLE   BUILDING  AND 
LOAN  ASSOCIATION,  and  vice  versa. 

1.  It  is,  in  the  trial  of  an  action  brouglit  against  one  of  its  memben  by  a  ooipa- 
ration  whose  name  and  the  allegations  of  whose  petition  indicate  that  it  is  a 
building  and  loan  association  *^pnre  and  simple/'  proper  to  regard  it  as  an 
organization  of  this  kind,  when  nothing  to  the  contrary  appears. 

2.  The  issuing  and  sale  by  such  an  association  of  ^*  fully ^>aid  stock  *'  to  the  hold- 
ers of  which  fixed  dividends  payable  semi-annually  are  guaranteed,  they  h%Y- 
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ing  no  further  interest  in  profits,  is  a  **mere  borrowing  of  money  by  the  as- 
Bociation/*  and  the  same  does  not  contravene  the  principle  of  mutnality  per- 
taining to  the  proper  transaction  of  the  business  of  the  association  upon  the 
building  and  loan  plan. 
8.  The  verdict  in  such  an  action  may  lawfully  embrace  *^ fines'^  for  which  the 
defendant  was  under  his  contract  liable,  though  the  same  accrued  after  he 
had  ceased  to  make  payments  in  accordance  with  the  terms  of  that  contract. 

4.  A  corporation  purporting  to  be  a  building  and  loan  association  proper  should 
not  be  regarded  as  one  not  of  this  character  merely  because,  under  its  by- 
laws, one  who  applies  for  memben^ip  solely  for  the  purpose  of  obtaining  a 
loan  is,  upon  the  rejection  of  his  application  therefor,  entitled  to  have  returned 
to  him  all  fees  and  chaiges  which  he  had  paid  in  advance. 

5.  A  trustee  with  unrestricted  power  to  sell  or  mortgage  the  property  of  the  trust 
estate  may  in  his  representative  capacity  become  a  member  of  a  building  and 
loan  association,  and  after  so  doing  may,  in  order  to  obtain  an  advance  to  him- 
self as  trustee  for  the  benefit  of  the  estate,  execute  promissory  notes,  security 
deeds,  or  other  contracts  necessary  to  effectuate  the  desired  purpose,  and  the 
trust  estate  will  be  bound  thereby. 

Argued  February  15,  —  Decided  March  12,  19Q2. 

Complaint.  Itefore  Judge  Reid.  City  court  of  Atlanta.  June 
11,  1901. 

Dorsey,  Brewster  &  Howdl  and  Hugh  M.Doraey,  for  Cottingham. 
Oreen  &  McKinney,  contra. 

Lumpkin,  P.  J.  An  action  was  brought  by  the  Equitable  Build- 
ing and  Loan  Association  against  J.  D.  Cottingham,  as  trustee  for 
i,  D.  Cottingham  Jr.  A  trial  was  had,  and  at  the  conclusion  of 
the  evidence  a  verdict  was  directed  for  the  plaintiff.  The  defend- 
ant sued  out  a  bill  of  exceptions  and  brought  the  case  here  for  re- 
view. After  a  careful  examination  of  the  record,  we  are  satisfied 
that  every  question  presented  for  determination  has  been  thoroughly 
settled  adversely  to  the  contentions  of  the  plaintiff  in  error. 

1.  While  the  charter  of  the  plaintiff  was  not  introduced  in  evi- 
dence, its  corporate  name  and  the  cause  of  action  set  forth  in  its 
petition  are  plainly  such  as  to  indicate  that  it  was  a  building  and 
loan  association  ''  pure  and  simple."  This  being  so,  and  there  be- 
ing nothing,  either  in  the  petition  of  the  plaintiff  or  elsewhere  in  the 
record,  showing  to  the  contrary,  the  trial  judge  was  right  in  treat- 
ing the  plaintiff  as  an  organization  of  the  kind  designated.  Mor- 
gan V.  Interstate  Assn.,  108  Oa.  185. 

2.  It  was  urged  that  the  plaintiff  was  not  such  a  building  and 
loan  association,  because  it  appeared  that  it  issued  what  is  known 
as  fully-paid  stock,  and  issued  certificates  therefor  guaranteeing  to 
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the  holders  of  the  same  fixed  divideDds  payable  semi-annually,  they, 
however,  having  no  further  interest  in  the  profits  of  the  concern. 
This  contention  is  fuUy  met  by  the  decision  of  this  court  in  the 
case  of  Cook  v.  Equitable  Asan.^  104  Ga.  814.  It  was  there  dis- 
tinctly held  that  the  issuing  of  such  stock  and  receiving  the  price 
paid  for  the  same  was  a  mere  ''borrowing  of  money  by  the  associa- 
tion," and  that  so  doing  did  not  contravene  the  principle  of  mutu- 
ality which  gave  it  the  right  to  transact  business  upon  the  build- 
ing and  loan  plan. 

3.  Complaint  is  made  that  the  verdict  directed  covered  fines, 
and  was  for  that  reason  contrary  to  law.  The  objection  is  thus 
stated  in  the  brief  of  counsel  for  the  plain tiflF in  error:  "After  the 
borrower  had  quit  paying  and  abandoned  the  contract,  he  ceased  to 
be  a  member,  and  the  association  had  no  right  to  impose  any  fur- 
ther penalty  in  the  way  of  fines."  In  Butler  v.  Mutual  Aid  Co.,  94 
6a.  563,  it  was  ruled  that  "  the  plaintiff  could  recover  all  install- 
ments which  matured  up  to  the  time  of  trial,  although  some  of 
them  had  not  become  due  when  the  action  was  brought,  the  same 
being  embraced  in  the  pleadings  and  the  prayer  for  judgment."  No 
opinion  was  filed  in  that  case,  but  by  reference  to  page  570  it  will 
be  seen  that  "Plaintiff  was  allowed  to  prove  the  amount  of  install- 
ments, premiums,  and  fines  which  accrued  since  the  commence- 
ment of  the  action,  with  the  view  of  recovering  the  same,  over  ob- 
jection that  they  were  not  due  when  the  action  was  begun  and 
could  not  be  recovered  in  this  case."  The  plaintiff's  pleadings  in 
the  case  now  before  us  are  broad  enough  to  cover  the  recovery  of 
fines  embraced  in  the  verdict. 

4.  The  point  was  also  made  that  the  plaintiff's  system  of  con- 
ducting business  was  but  a  scheme  to  evade  the  usury  laws,  be- 
cause, as  contended  in  counsel's  brief,  above  referred  to,  "no  one 
could  borrow  without  becoming  a  member,  and  if  his  application  for 
loan  was  not  accepted,  he  was  not  a  member  and  all  fees  and  charges 
were  returned."  We  are  unable  to  see  any  force  in  this  position. 
As  we  understand  it,  loans  and  advances  by  building  and  loan  asso- 
ciations proper  are,  as  a  general  rule,  made  exclusively  to  their  own 
members.  We  are  therefore  at  a  loss  to  perceive  how  a  transac- 
tion with  a  given  member  can  be  regarded  as  usurious  merely  be- 
cause of  a  provision  in  the  by-laws  of  the  association  that  if  one  with 
a  view  to  obtaining  an  advance  makes  an  unsuccessful  application 
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therefor,  any  fee  or  charge  paid  by- him  in  advance  is  to  be  returned 
"  A  person  may  legitimately  become  a  member  for  the  mere  pur- 
pose, and  at  the  time,  of  obtaining  a  loan."  Endlich  on  Building 
Assns.  (2d  ed.)  §  55.  It  can  not  injuriously  affect  one  who  does 
become  a  member  and  obtains  an  advance,  that  another,  seeking  to 
do  the  same  thing,  failed  of  his  purpose  and  was  allowed  to  go  in 
peace  and  without  cost. 

5.  One  other  point  remains  to  be  noticed.  It  was  that  Cotting- 
ham,  as  trustee,  had  no  authority  to  bind  the  trust  estate  repre- 
sented by  him  by  such  contracts  as  those  into  which  he  entered 
with  the  building  and  loan  association.  It  appears  from  the  evi- 
dence that  Cottingham,  as  trustee,  held  the  realty  which  he  con- 
veyed to  the  association  as  security  for  the  advance  made  to  him 
under  deeds  conferring  upon  him  in  his  capacity  as  trustee  "  power 
to  sell  or  mortgage  without  order  of  court."  The  trustee,  therefore, 
had  an  unrestricted  power  either  to  sell  or  mortgaga  Clearly  his 
power  authorized  him  to  pledge  the  realty  as  security  for  a  debt 
contracted  for  the  benefit  of  the  trust  estate.  The  only  way  in 
which  he  could  obtain  an  advance  from  the  building  and  loan  asso- 
ciation was  by  becoming  a  member  and  making  to  it  a  security 
deed.  It  was,  in  Bailie  v.  Carolina  Asan,,  100  Oa.  20,  held  that  a 
trustee  with  a  similar  power  might,  as  a  means  of  raising  money  for 
the  benefit  of  the  trust  estate,  subscribe  to  the  capital  stock  of  a 
building  and  loan  association,  execute  promissory  notes,  and  secure 
the  same  by  deeds  to  the  trust  property,  and  that  the  same  was 
bound  for  the  indebtedness  thus  created.  This  case  seems  to  be 
directly  in  point,  and  conclusive  of  the  question  under  discussion. 
Counsel  for  plaintiff  in  error  relied  upon  the  case  of  McMillan  v. 
Cox,  109  Ga,  424.  The  decision  in  that  case  was  rendered  upon 
the  theory  that  though  the  power  of  sale  was  in  many  respects 
broad,  yet,  as  it  was  given  solely  with  a  view  to  a  reinvestment  of 
the  proceeds  of  a  sale,  it  did  not  authorize  a  sale  having  as  its  ob- 
ject merely  the  securing  of  a  debt  for  borrowed  money. 

The  foregoing  deals  with  all  the  points  made  in  the  bill  of  ex- 
ceptions and  insisted  on  in  the  brief  filed  by  coimsel  for  the  plain- 
tiff in  error.  As  none  of  the  same  are  meritorious,  an  affirmance 
of  the  judgment  below  results. 

Jvdgment  on  the  main  bill  of  eacceptions  affirmed;  cross-bill  dis- 
missed.    All  the  Justices  concurring,  except  Little,  J,,  absent. 
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ComNGHAM  V.  Equitable   Building  and   Loan  Association, 

and  vice  versa. 

LuicpKnr,  P.  J.  ThiB  caae  aa  to  all  points  therein  raiaed  la  controlled  by  the 
deciaion  thia  day  rendered  in  the  caae  of  CoUinghamj  trustee,  y.  EquiUMe  B. 
d  L.  Aeen. 

Judgment  on  the  main  bOl  ofexceptUma  aflirmei;  croae^HU  diemieaed.  AU  ike 
Justices  concurring,  except  Littie,  J.,  absent. 

Argued  February  15,— Decided  Maroh  13,  ia02. 

Complaint     Before  Judge  Reid.     City  court  of  Atlanta.     June 
11,  1901. 

DoTsey,  Brewster  <k  Howell  and  Hugh  M.  Dorsey^  for  Cottingham. 
Oreen  Jk  McKinney,  contra. 


COLLIER  V.  WEYMAN  &  CONNORS. 

1.  If  two  persona  enter  into  a  written  contract  wherein  it  ia  atipolated  that  one 
la  to  procnre  a  loan  of  a  certain  amonnt  of  money  for  the  other,  and  the  lat- 
ter agreea  to  pay  a  named  amount  aa  commiaaion  for  the  aervioea  of  the  for- 
mer, and  no  time  ia  fixed  in  the  contract  for  the  procurement  of  the  money, 
the  law  will  conatrue  the  contract  to  mean  that  the  loan  ia  to  be  procured 
within  a  reasonable  time. 

2.  If,  shortly  after  the  contract  ia  executed,  the  broker  notifies  the  borrower  that 
he  will  be  ready  to  fumiah  the  money  at  a  certain  hour,  and  the  borrower  sp- 
peara  at  the  time  and  place  designated,  but  finds  that  the  broker,  on  account 
of  not  having  the  papers  fully  prepared,  ia  not  quite  ready  to  cloee  the  trana- 
action,  the  borrower  can  not  for  that  reason  withdraw  from  hia  agreement 
and  thereby  deprive  the  broker  of  hia  commiaaion,  where  the  latter  in  fact  was 
ready  and  offered  to  perform  later  on  the  aame  day  and  within  a  reasonable 
time  from  the  execution  of  the  contract. 

8.  The  evidence  fully  warranted  the  verdict. 

Argued  February  17,  — Dedded  Mareh  12,  IMS. 

Complaint  Before  Judge  Calhoun.  City  court  of  Atlanta. 
June  29, 190L 

J.  JV.  Bateman  and  Westmoreland  Brothers,  for  plaintiff  in  errcar. 
TomphiTts  &  Alston  and  Arnold  Jk  Arnold,  contra. 

Simmons,  C.  J.  According  to  the  record.  Collier  desired  to  bor- 
row $6,500  or  $7,500.  He  applied  to  Weyman  &  Connors  to  pro- 
cure the  loan  for  him.     They  entered  into  a  written  agreement  by 
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which  Weyman  &  CJonnors,  as  brokers,  agreed  to  negotiate  the  loan 
and  Collier  agreed  to  pay  them  $500  for  their  services  in  so  doing. 
Collier  also  undertook,  by  this  agreement,  to  secure  the  loan  by  a 
mortgage  or  security  deed  on  certain  lands.  No  time  was  expressly 
fixed  in  the  contract,  within  which  the  brokers  were  to  procure  the 
money  and  furnish  it  to  Collier.  Two  days  after  the  signing  of  the 
contract,  they  notified  Collier  that  they  would  be  ready  the  next 
day  at  noon  to  let  him  have  the  money.  At  that  time  Collier  ap- 
peared and,  according  to  his  testimony,  the  brokers  announced  that 
they  were  not  quite  ready,  the  papers  not  having  been  fully  pre- 
pared. They  asked  him  to  return  in  half  an  hour.  This  he  did, 
but  the  papers  were  still  not  ready.  Collier  thereupon  declared  the 
contract  at  an  end,  refusing  to  accept  a  check  for  the  money  which 
was  tendered  him.  He  left  the  office,  after  which  one  of  the  brokers 
had  the  check  cashed,  found  Collier,  and  tendered  him  the  money. 
Collier'  refused  to  receive  it  or  to  execute  the  papers  which  were 
tendered  him  along  with  it.  All  this  occurred  on  the  same  day ' 
and  within  a  very  short  time  after  Collier  had  declared  that  the 
contract  was  at  an  end.  The  brokers  brought  suit  against  Collier 
to  recover  their  commission.  His  defense  was  that,  as  they  had 
notified  him  they  would  be  ready  at  noon  on  a  named  day  to  furnish 
the  money  and  had  not  been  ready  then  or  half  an  hour  later  when 
he  returned  according  to  their  request,  the  contract  was  at  an  end 
on  account  of  their  failure  to  comply.  He  claimed  that  he  had 
elected  to  rescind  because  of  the  plaintiffs'  failure  to  perform,  and 
that  there  could  be  no  recovery  on  the  contract  against  him.  The 
jury  returned  a  verdict  for  the  plaintiffs ;  the  defendant  moved  for 
a  new  trial,  and  the  judge  overruled  the  motion. 

1,  2.  One  of  the  grounds  of  the  motion  for  a  new  trial  com- 
plained that  the  court  charged:  "A  mere  appointment  to  close  an 
agreement  is  not  the  limit  of  time  for  fulfilling  the  contract,  and 
notwithstanding  such  appointment  the  plaintiffs  have  a  reasonable 
time  from  the  date  of  their  contract  in  which  to  fulfill  their  part  of 
the  same."  This  was  the  principal  groimd  relied  upon  here  for  a 
reversal  of  the  judgment.  We  think  that  the  charge  was  not,  un- 
der the  facts,  erroneous.  No  time  for  performance  was  stipulated 
in  the  contract,  and  the  law  will,  therefore,  infer  that  a  reasonable 
time  was  intended.  If  the  brokers  notified  Collier  that  they  would 
be  ready  to  comply  with  their  part  of  the  contract  at  noon  of  a  cer- 
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tain  daj  and  then  failed  to  prepare  the  papers  by  12:30  of  thatdaj, 
this  would  Dot  of  itself  authorize  Collier  to  rescind  the  contract,  if 
a  reasonable  time  from  its  execution  had  not  expired.  The  notice 
given  hj  the  plaintiffs  to  the  defendant  was  not  a  new  contract,  but 
an  informal  appointment  to  meet  and  dose  up  the  transaction. 
They  were  not  ready,  according  to  Collier's  testimony ,  at  the  exact 
time  mentioned,  but  were  endeavoring  to  get  the  papers  in  shape, 
and  showed  clearly  that  they  were  acting  in  good  faith.  Collier 
could  not  arbitrarily  declare  the  trade  off  and  rescind  the  contract 
One  party  can  not  rescind  a  contract  without  the  consent  of  the 
other,  unless  the  latter  fails  or  declines  to  perform,  and  even  then 
he  can  not  rescind  except  where  the  opposite  party  can  be  restored  to 
the  condition  he  was  in  before  the  contract  was  made.  Civil  Code, 
§  3712.  If,  however,  the  brokers  had  contracted  to  furnish  the 
money  by  noon  of  a  certain  day  and  Collier  to  comply  at  that  time 
with  his  part  of  the  agreement,  time  being  of  the  essence  of  the  con- 
tract, these  would  have  been  concurrent  conditions  to  be  simultane- 
ously performed,  and  a  non-compliance  on  the  part  of  either  party 
would  have  discharged  the  other.  Civil  Code,  §  3708.  We  find 
no  error  in  the  charge  of  which  complaint  is  made. 

3.  According  to  the  evidence  introduced  by  the  jdaintiffs,  th^ 
were  ready  to  perform  at  the  time  specified  in  their  notice,  except 
that  they  had  a  check  instead  of  the  money  for  Collier.  This  they 
offered  to  have  cashed  or  to  give  to  Collier  to  cash  before  he  signed 
up  the  papers.  Within  a  short  time  afterwards  on  the  same  day 
they  tendered  him  the  money,  and  still  he  refused  to  comply  with 
the  contract.  This  was  within  a  reasonable  time  from  the  execu- 
tion of  the  contract  The  evidence  indicates  that  the  reason  Col- 
lier refused  to  accept  the  money  was  that  his  need  for  it  had  been 
removed.  Certainly  the  evidence  was  sufiGlcient  to  authorize  the 
verdict  for  the  plaintiffs,  and  the  judge  did  not  err  in  refusing  a 
new  tiiaL 

Judgment  affirmed.  All  the  Justices  concurring,  except  lAttle,J., 
absent. 
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FRANKLIN  •.  KRIEGSHABER. 

114    W7l 

1.  When  a  defendant  brings  to  this  court  for  review  a  judgment  overruling  a  de-  ^^^    ^1 
'  murrer  to  a  i)etition,  and  the  judgment  is  affirmed,  the  surety  on  a  superse-  j^  ^ 

deas  bond  given  by  the  defendant  is  liable  only  for  the  costs  of  prosecuting  |ii4~947| 
the  writ  of  error  in  this  court,  and  not  for  the  amount  of  the  verdict  which  I«i26  389| 
may  finally  be  rendered  in  the  case. 

2.  A  pauper  affidavit  filed  for  the  purpose  of  relieving  the  plaintiff  in  error  and 
his  counsel  from  the  payment  of  the  costs  accruing  in  this  court  must  be  en- 
titled in  the  cause  referred  to  in  the  bill  of  exceptions,  or  otherwise  show  upon 
its  face  that  it  is  connected  therewith. 

Argued  February  17,  —  Dedded  March  12,  1908. 

Motion  to  set  aside  judgment.  Before  Judge  Reid.  City  court 
of  Atlanta.     May  4, 1901. 

George  L,  Bell  and  (7.  P,  Goree,  for  plaintiflf  in  error. 
Slaton  &  JPhUlips,  contra. 

Cobb,  J.  Franklin  sued  the  Southern  Agricultural  Works  for 
damages.  The  defendant  filed  a  demurrer  to  the  petition,  which 
was  overruled,  and  to  this  judgment  he  excepted,  and  filed  in  the 
office  of  the  clerk  of  the  trial  court  a  supersedeas  bond  executed  in 
accordance  with  the  provisions  of  Civil  Code,  §  5552,  upon  which 
Kriegshaber  became  surety.  The  judgment  overruling  the  demur- 
rer was  affirmed  by  this  court.  See  Southern  Agricultural  Works 
V.  Franklin,  111  Oa.  319.  While  the  case  was  pending  in  the 
trial  court  the  defendant  was  adjudicated  a  bankrupt,  and  upon 
motion  Parrott,  as  trustee  in  bankruptcy,  was  made  a  party  defend- 
ant to  the  case.  The  case  then  proceeded  to  trial  and  resulted  in 
a  verdict  in  favor  of  the  plaintiflf  for  $250.  Upon  this  verdict 
cotmsel  for  plaintiflf  entered  a  judgment  against  Parrott  as  trustee, 
and  Kri^haber  as  surety  on  the  supersedeas  bond  ^bove  referred 
to.  Kriegshaber  filed  a  motion  to  set  aside  the  judgment,  so  far  as 
it  purported  to  afifect  him,  and  this  motion  was  sustcdned  by  the 
court.     To  this  ruling  Franklin  excepted. 

1.  The  supersedeas  bond  upon  which  Kriegshaber  was  surety 
was  simply  an  imdertaking  on  his  part  to  pay  "  the  eventual  con- 
demnation-money and  all  subsequent  costs  "  which  might  be  assessed 
by  reason  of  the  defendant  having  excepted  to  the  judgment  over- 
ruling the  demurrer.  If  the  judgment  was  affirmed,  Kri^shaber 
was  to  be  liable  as  surety  for  the  amount  for  which  judgment  could 
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have  been  entered  against  his  principal  at  the  time  the  remittitur 
containing  the  judgment  of  this  court  was  entered  upon  the  minutes 
and  made  the  judgment  of  the  trial  court;  that  is,  for  the  amount 
for  which  the  judgment  of  this  court  made  him  liable.  His  imder- 
taking  went  to  this  extent,  but  no  further.  Such  being  the  case, 
his  liability  as  surety  was  simply  to  pay  the  costs  of  prosecuting 
the  writ  of  error  to  this  court.  When  he  has  paid  this,  he  has  sat- 
isfied in  full  the  obligation  which  he  has  undertaken.  Oliver  v. 
State,  66  Ga.  602.  See  also,  in  this  connection,  Bryan  v.  Simp- 
son, 92  Oa.  307  ;  2  Cyc.  Law  &  Pro.  951,  note  97.  Kriegshaber 
was  not  liable  for  any  further  amount  than  that  above  referred  to ; 
the  judgment  entered  against  him  for  the  amount  of  the  verdict 
subsequently  rendered  in  the  case  was  improper,  and  the  court  did 
right  in  setting  the  same  aside. 

2.  When  this  case  was  called  the  clerk,  as  it  was  his  duty  to  do,, 
called  attention  to  the  fact  that  the  costs  which  had  accrued  in  this 
court  had  not  been  paid.  Counsel  for  plaintiff  in  error  relied  upon 
an  affidavit  which  is  contained  in  the  record,  to  reheve  both  the 
plaintiff  in  error  and  himself  from  liability  for  these  costs.  The 
caption  of  this  affidavit  was  as  follows:  "R  V.  Franklin  t?.  South- 
em  Agricultural  Works.  In  the  City  Court  of  Atlanta."  Then 
follows  an  affidavit  by  the  plaintiff  reciting  that  he  is  "  plaintiff  in 
error  in  a  bill  of  exceptions  filed  in  the  above-stated  case,"  and  be- 
cause of  poverty  is  unable  to  pay  the  costs  in  the  case.  There  was 
nothing  on  the  face  of  this  affidavit  to  connect  the  same  with  the 
case  contained  in  the  record,  which  was  the  case  of  E.  V.  Franklin 
V.  V.  H.  Kri^haber.  A  pauper  affidavit  filed  for  the  purpose  of 
relieving  the  plaintiff  in  error  and  his  counsel  from  the  costs  in 
this  court  must  show  that  it  is  connected  with  the  case  in  which  it 
is  to  be  used.  The  case  stated  in  the  pauper  affidavit  now  under 
consideration  is  not  the  case  referred  to  in  the  bill  of  exceptions ; 
and  for  this  reason  the  same  can  not  be  considered,  and  will  not  be 
received  in  lieu  of  the  payment  of  costs.  Li  Parks  v.  State,  110 
Ga.  760,  it  was  ruled  that  an  affidavit  filed  for  the  purpose  of  bring- 
ing a  case  to  this  court  in  forma  pauperis  must  be  entitled  in  the 
cause,  or  otherwise  on  its  face  affirmatively  show  its  relation  ther^^o^ 
or  it  will  not  be  treated  as  sufficient  to  relieve  the  plaintiff  in  error, 
or  his  attorney,  from  paying  the  costs  accruing  in  this  court.  Li 
that  case  the  affidavit  did  not  at  all  show  to  what  case  it  related. 
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An  affidavit  which  shows  that  it  relates  to  an  entirely  different  case 
is  upon  the  same  principle  insufficient  for  the  purpose  of  relieving 
the  plaintiff  in  error,  or  his  attorney,  from  paying  the  costs  in  this 
court.  See  also,  in  this  connection,  HUl  v.  Fertilizer  Co,,  112  Oa. 
792,  and  cases  cited. 

Judgment  affirmed.     All  the  Justices  concurring,  except  Little, 
J,,  absent. 


Rush  v.  Atlanta  Railway  and  Power  Company,  and  vice  versa.       j^  7SI 

Lewis,  J.  The  grounds  of  the  motion  for  a  new  trial  containing  special  assign- 
ments of  error  were  not  approved  by  the  trial  judge.  The  alleged  newly  dis- 
covered evidence,  even  if  not  impeaching  in  character,  was  not  such  as  to  au- 
thorize this  court  to  interfere  with  the  discretion  of  the  court  below  in  over- 
ruling the  motion  for  a  new  trial.  The  evidence  fully  warranted  the  verdict, 
and  the  court  did  not  err  in  refusing  to  set  the  same  aside. 

Judgment  on  main  biU  of  exceptions  affirmed ;  cross-hUl  dismissed.  AH  the  JuS' 
tices  concurring,  except  Little^  J.,  absent. 

Submitted  February  17,  —  Decided  March  12,  1902. 

Action  for  damages.     Before   Judge  Calhoun.     City  court  of 
Atlanta.     July  1,  1901. 

Peter  F.  Smith,  for  plaintiflf.    Payne  &  Tye,  for  defendant 


AKRroGE  V.  NOBLE. 

1.  In  the  trial  of  an  action  brought  against  a  surgeon  for  malpractice,  in  which 
it  was  claimed  that  a  sponge  or  pad  which  had  been  placed  in  the  body  of  the 
plaintiff  for  the  purpose  of  absorbing  blood  and  pus  while  an  operation  was 
being  performed  had  been  carelessly  left  in  the  body  after  the  wound  had 
been  closed,  from  which  injury  resulted,  it  was  not  error  for  the  court  to 
charge  the  jury  that  if  they  believed  the  pad  or  sponge  had  been  in  fact  left 
in  the  body,  they  should  then  determine  whether  it  was  so  left  by  reason  of 
the  failure  of  the  defendant  to  exercise  due  care  and  skill,  and  that  he  owed 
the  plaintiff  a  duty  to  exercise  reasonable  care  and  skill  in  performing  the 
operation,  including  in  that  expression,  not  only  the  opening  of  the  body  and 
the  removal  of  the  affected  parts,  but  also  the  use  and  handling  of  the  sponges 
or  pads. 

2.  It  is  not  erroneous  for  the  judge  in  the  trial  of  a  civil  case  to  call  the  attention 
of  the  jury  to  the  fact  that  they  have  taken  an  oath  to  tiy  the  case  according 
to  the  evidence  and  the  law  as  given  them  in  chaige  by  the  court,  and  that 
they  can  not  set  up  any  ideas  of  their  ovm  in  reference  to  the  law  of  the  case 
in  opposition  to  what  is  contained  in  the  chaige  of  the  court.    There  is  noth- 
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ing  in  such  a  ohaige  calculated  to  embarraM  a  coiifleieiitioiiB  jnxor  in  the  di»- 
chaige  of  his  duty. 
3.  The  eyidence  authorized  the  Terdict.  The  chaiges  complained  of  were  not 
erroneous.  The  requests  to  charge,  so  far  as  legal  and  pertinent,  were  cohered 
hy  the  general  ohaige,  which  folly  and  fairly  submitted  all  of  the  issues  to  the 
jury ;  and  the  court  did  not  err  in  refusing  to  grant  a  new  trial. 

Argxied  February  17,  —  Dwdded  M*roh  12,  1M2. 

Action  for  damages.  Before  Judge  Lumpkin.  Fulton  superior 
court.     July  5,  1901. 

The  nature  of  the  case  is  stated  in  the  opinion  of  the  court 
The  motion  for  a  new  trial  contained  the  following,  beside  the  gen- 
eral grounds: 

The  court  erred  in  the  following  charge  to  the  jury :  "  When  you 
were  empaneled  you  took  an  oath  to  well  and  truly  tiy  each  cause 
submitted  to  you  during  the  present  service,  and  a  true  verdict  to 
make  according  to  the  law  as  given  you  in  charge  and  the  opinion  you 
entertain  of  the  evidence  produced  to  you,  to  the  best  of  your  skill 
and  knowledge,  without  favor  or  affection  to  either  party.     You 
are  here  to  try  this  case  under  the  law  and  the  evidence  produced 
before  you.     You  should  look  at  the  evidence,  and,  applying  the 
law  to  it,  seek  to  reach  a  verdict  which  shall  speak  the  truth  of  the 
case,  and  shall  be  in  accordance  with  the  law  and  evidence,  influ- 
enced by  no  favor  or  affection  for  either  party.  .  .  The  law  as  given 
you  in  charge  from  the  bench  by  the  court  you  are  bound  to  receive 
as  being  a  correct  exposition  of  the  law.     The  jury  are  not  the 
judges  of  the  law  in  a  civil  case  in  any  such  sense  as  to  authorize 
them  to  set  up  any  opinion  on  their  part  as  to  what  the  law  is,  in 
conflict  with  or  as  overriding  the  law  as  given  them  from  the  bench. 
You  receive  the  law  as  charged  you  from  the  bench  as  being  cor- 
rect law.     The  facts  on  any  contested  issues  of  fact  you  determine 
from  the  evidence.     The  court  charges  you  the  law  which  he  deems 
apposite  and  appropriate  to  give  you  in  charge;  but  he  does  not  ex- 
press or  intimate  to  you,  and  does  not  intend  throughout  this  charge 
to  express  or  intimate  to  you,  any  opinion  as  to  what  are  the  facts 
on  any  question  of  contested  facts  or  on  any  issue  of  fact.     The 
facts  you  must  determine  from  the  evidence ;  the  law  you  will  re- 
ceive from  the  court."     The  movant  contends  that  this  part  of  the 
charge  was  calculated  to  intimidate  and  embarrass  the  jury,  and 
not  to  leave  them  free  to  consider  the  case  in  the  light  of  the  evi- 
dence and  law. 
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The  court  erred  in  the  following  charge:  "  If  you  believe  from 
the  evidence  that  the  pad  was  in  fact  so  left  in  her  body,  then  you 
'  would  determine  whether  or  not  it  was  so  left  by  reason  of  the 
want  of  due  care  and  skill — of  the  exerdse  of  due  care  and  skill 
on  the  part  of  the  defendant.  What  duty  as  to  diligence  rests  upon 
the  surgeon,  in  connection  with  cases  under  his  charge?  The  an- 
swer is  this  :  A  person  professing  to  practice  surgery  must  bring 
to  the  exercise  of  his  profession  a  reasonable  degree  of  care  and 
skill.  Any  injury  resulting  from  the  want  of  such  care  and  skill 
will  be  a  tort  for  which  a  recovery  may  be  had."  Under  this 
charge  the  jury  was  compelled  to  find  for  the  defendant  unless  they 
found  under  the  evidence  that  the  defendant  was  lacking  in  both 
care  and  skill.  PlaintifiTs  counsel  did  say  in  argument  that  he  did 
not  attack  the  general  professional  skill  of  the  defendant,  or  his 
diagnosis  of  the  case,  but  contended  that  defendant  was  liable  on 
account  of  his  failure  to  perform  bis  duty  as  a  sui^geon  on  this  oc- 
casion.    The  charge  was  inapplicable  to  the  issue  on  trial. 

The  court  charged :  "  The  defendant  as  a  surgeon  owed  the  plain- 
tiff theduty  of  exerdsing  reasonable  care  and  skill  in  performing  the 
operation  described  in  the  testimony,  including  all  parts  of  the  op- 
eration which  he  was  performing,  and  which  fell  within  its  per- 
formance. The  measure  of  skill  and  care  which  the  law  required 
him  to  have  and  use  was  that  possessed  and  used  by  average  sur- 
geons in  the  general  neighborhood  in  performing  similar  operations. 
The  jury  would  not  be  authorized  to  substitute  for  this  measure 
any  arbitrary  standard  of  skill  or  care.  Look  at  the  evidence,  giv- 
ing due  consideration  to  all  the  facts  and  circumstances  disclosed 
by  it,  and  determine  from  it  whether  or  not  the  defendant  exercised 
due  care  and  skill  in  the  performance  of  the  operation  which  is  in- 
volved in  this  controversy,  including  in  the  term  *  the  performance 
of  the  operation'  the  use  and  handling  of  the  sponges  or  pads.  On 
this  part  of  the  case  the  question  is,  did  or  did  he  not  use  such  rea- 
sonable care  and  skill  ?  The  court  can  not  tell  you  what  reason- 
able care  and  skill  would  require  under  any  particular  set  of  cir- 
cumstances. He  can  only  give  you  in  charge  the  meaning  of  rea- 
sonable care  and  skill  as  the  law  defines  it,  and  the  test  which  the 
law  gives  for  determining  reasonable  care  and  skill;  but  the  jury 
must  look  at  the  facts  and  circumstances  and  determine  from  them 
whether  or  not  the  defendant  did  use  such  reasonable  care  and 
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skill."  Error  is  specified,  for  the  reason  stated  in  the  preceding 
ground,  and  because  the  removal  of  the  pad  or  sponge  from  the 
bodj  of  a  patient  is  not  a  part  of  the  operation  and  does  not  require' 
any  surgical  skill,  and  because  the  issue  was  not  one  of  skill  on  the 
part  of  the  defendant  in  the  performance  of  the  operation,  but  neg- 
ligence in  not  removing  the  pad  or  sponge  after  the  operation. 

The  court  erred  in  the  following  charge:  "In  determining  the 
question  of  reasonable  care  and  skill,  you  may  consider  tiie  place 
of  the  operation,  the  circumstances  surrounding  it,  the  situation  of 
the  defendant  with  respect  to  the  operation,  and  all  the  facts  and 
circumstances  which  throw  light  upon  the  question ;  the  ultimate 
question  as  to  this  branch  of  the  case  being,  did  he  or  did  he  not 
use  reasonable  care  and  skill  in  the  performance  of  the  operation  ?" 
Error,  because  these  considerations  had  nothing  to  do  witli  whether 
or  not  the  defendant  was  negligent  in  leaving  the  sponge  or  pad  in 
the  body.  It  was  the  duty  of  the  defendant  to  remove  the  sponges 
or  pads  before  closing  the  incision,and  he  could  not  shift  that  duty 
or  the  responsibility  for  failing  to  remove  them. 

The  court  erred  in  refusing  to  charge  as  follows:  "Any  custom 
or  rule  of  practice  of  medicine  or  surgery,  at  the  Grady  Hospital 
or  in  this  general  commimity,  must  be  reasonable,  and  must  be  in 
accordance  with  a  reasonable  degree  of  skill,  diligence,  caution,  and 
care  in  treating  and  operating  upon  patients.  It  is  for  the  jury  to 
determine  the  reasonableness  of  such  custom  or  rule  of  practice." 

In  overruling  the  motion  the  judge  said,  in  part:  "The  plaintiff 
was  a  charity  patient,  on  whom  an  operation  was  performed  at  the 
Orady  Hospital,  a  hospital  conducted  by  the  City  of  Atlanta. 
The  city  controlled  the  place,  furnished  all  the  preparations,  room, 
operating  nurse,  etc.  Dr.  Noble  simply  went  in  and  performed 
operations  there  free  of  charge.  The  plaintiff  alleged  that  an  opera- 
tion had  been  performed  without  the  exercise  of  due  care  and  skill, 
resulting  in  injury  to  her,  and  sued  both  Dr.  Noble  and  the  city. 
Later  she  dismissed  the  case  as  to  the  city,  and  proceeded  against  Dr. 
Noble  alone.  Ordinarily  <a  person  professing  to  practice  surgery 
or  the  administering  of  medicine  for  a  compensation  must  bring  to 
the  exercise  of  his  profession  a  reasonable  degree  of  care  and  skill 
Any  injury  resulting  from  a  want  of  such  care  and  skUl  will  be  a 
tort  for  which  a  recovery  may  be  had.'  Code,  §  3831.  This  is  the 
measure  prescribed  in  this  State,  where  a  surgeon  performs  opera- 
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tions  for  pay.  Certainly  it  can  not  be  more  stringent  where  he 
goes  to  a  charity  hospital  and  operates  without  charge.  But  inas- 
much as  human  life  may  be  at  stake,  I  am  of  the  opinion  that, 
whether  he  charges  or  not,  he  himself  is  bound  to  have  and  exer- 
cise a  reasonable  degree  of  care  and  skill.  Where  he  undertakes 
to  operate  for  pay,  it  would  doubtless  be  incumbent  on  him  to  pro- 
vide suitable  instruments,  assistants,  help  (whether  called  nurse  or 
not),  and  generally  to  exercise  reasonable  skill  and  care  in  the  whole 
matter.  How  far  he  would  be  responsible  for  negligence  of  an 
assistant  furnished  by  him  need  not  be  decided  now.  Clearly  he 
would  not  be  responsible  for  any  negligence  of  assistants  in  which 
he  took  no  part,  or  for  accessories,  etc.,  where  neither  assistants  nor 
accessories  were  furnished  by  him  but  by  a  free  hospital,  and  where 
this  was  known  to  the  patient.  In  such  a  case  he  would  be  re- 
sponsible for  any  failure  to  exercise  a  reasonable  degree  of  care  and 
skill  himself.  Movant's  counsel  in  this  motion  for  new  trial  seems 
to  think  that  the  charge  placed  upon  them  the  burden  of  showing 
a  failure  to  exercise  reasonable  care  and  also  a  failure  to  exercise 
reasonable  skilL  But  the  charge  will  show  that  this  is  a  mistake. 
On  the  contrary,  the  burden  was  placed  on  the  surgeon  to  exercise 
a  reasonable  degree  of  both  care  and  skill,  not  on  plaintiff  to  show 
a  failure  in  both  respects.  .  .  Further,  in  the  course  of  the  trial, 
plaintiff 's  cotmsel  produced  as  authority  and  read  from  Thomas  on 
Negligence,  page  1107.  On  that  page  will  be  foimd  the  following: 
*D^ree  of  skill  and  care  required. — In  the  absence  of  a  special 
contract  otherwise  providing,  a  physician  and  surgeon,  whether  act- 
ing gratuitously  or  otherwise  (post,  page  1109),  is  required  to  pos- 
sess and  t^e  reasonable  care  and  skill,  and  the  same  is  measured 
by  the  d^ee  of  skill  possessed,  and  skill  and  care  exercised  by  the 
average  of  his  profession  in  the  locality  of  his  residence,  regard 
being  had  to  the  advanced  state  of  the  profession  at  the  time  (pp. 
1108—1114).  It  has  been  held  that  it  is  a  material  issue,  whether 
a  surgeon  is  skillful  in  his  profession,  as  well  as  whether  he  applied  his 
skill  in  the  particular  case.  Carpenter  v.  Blake,  50  K.  Y.  696 ;  60 
Barb.  488  (p.  1108);  Mayo  v.  Wright,  63  Mich.  32  (p.  1113). 
But  mere  possession  of  skill  is  not  suf&dent,  tmless  due  care  be  taken 
to  exercise  it  in  the  case  in  hand  (pp.  1111,  1112).  Skill,  how 
tested. — The  skillfulness  of  a  physician  should  be  tested  by  the  rec- 
ognized rules  and  doctrines  of  his  own  and  not  those  of  other  schools 
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(post,  pp.  1 1 14, 1 1 1 5).  It  has  been  held,  however,  that  dairvoyant 
physicians  are  adjudged  by  the  skill  required  of  a  physician  of  good 
standing  in  the  community  (p.  1115).  Where  a  physician  departs 
from  the  settled  course  of  practice,  it  may  be  a  question  for  a  juiy 
whether  this  would  not  constitute  negligence.'"     .     . 

**  Movant's  counsel  now  seek  to  draw  some  sort  of  distinction  be- 
tween the  operation  by  the  suigeon  and  his  handling  of  the  sponges 
or  cloths  placed  inside  the  patient's  body  while  the  actual  cutting 
proceeds,  to  catch  the  flow  of  blood  or  pus.  They  claim  that  the 
handling  of  these  sponges  or  gauze  strips  was  no  part  of  the  opera- 
tion at  all ;  that  the  rule  of  care  and  skill  required  of  the  suigeon 
in  operating  had  no  application  to  the  case ;  and  that  the  charge  was 
error.  Frankly,  I  fail  to  perceive  the  force  of  this  point  Dr.  No- 
ble undertook  to  do  something  as  a  surgeon.  The  doing  of  t^at 
something  involved  the  putting  of  pads  or  sponges  inside  the  body 
of  the  patient,  as  well  as  the  actual  cutting  open  and  sewing  up. 
After  the  cutting  and  cleansing  was  over  and  the  time  to  dose  the 
wound  had  arrived,  the  sponges  were  to  be  removed.  If  he  did  not 
imdertake  to  find  and  remove  them  as  a  surgeon,  in  what  capacity 
was  he  acting?  Reasonable  or  ordinary  care  is  not  an  absolute 
term,  and  has  no  arbitrary  meaning.  If  the  care  and  skill  required 
of  him  in  doing  this  thing  was  not  measured  by  the  reasonable  care 
and  skill  of  a  surgeon,  what  was  the  measure  of  it  ?  Was  it  that 
of  an  upholsterer  stuffing  or  removing  the  stuffing  of  furniture?  or 
that  of  a  railroad  employee  operating  a  train  ?  or  that  of  a  master 
toward  his  servant  ?  Or  what  was  it  ?  It  may  seem  at  first  blush 
(as  perhaps  it  has  impressed  counsel)  that  if  the  surgeon  put  the 
sponges  inside  of  a  patient's  body,  care  would  require  him  to  take 
them  all  out.  But  when  we  remember  that  abdominal  surgery,  as 
now  practiced,  is  largely  a  matter  of  a  few  years'  growth,  that  un- 
til quite  a  recent  period  it  was  considered  that  an  incision  or  wound 
which  penetrated  the  abdominal  cavity  was  certainly  fatal,  and  tliat 
now  such  operations  are  very  frequently  performed ;  that  the  sur- 
geon  must  make  a  small  incision,  not  over  a  few  inches  in  length,, 
must  insert  and  properly  place  a  number  of  small  sponges  or  gauze 
pads,  sometimes  as  many  as  a  dozen  (as  the  evidence  disdoses)^ 
must,  partly  by  sight  and  partly  by  feeling,  reach  the  seat  of  the 
trouble  and  cut  away  the  necessary  parts,  must  tie  up  the  loose 
ends,  remove  the  sponges,  and  close  and  sew  up  the  opening,  aiiang- 
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ing  for  proper  drainage,  and  all  this  with  the  utmost  promptness^ 
for  sometipies  a  slight  delay  may  mean  death,  circumstances  and 
surroundings  must  be  considered  in  measuring  duty.  Some  of  the 
witnesses  in  this  case  testified  that,  with  the  surgeon's  mind  and 
attention  riveted  on  the  delicate  and  dangerous  work  before  him, 
it  was  very  difficult,  if  not  impossible,  to  keep  in  his  memory  the 
exact  number  and  placing  of  these  sponges,  that  he  must  needs  rely 
somewhat  for  the  count  upon  another,  that  he  exercised  such  care 
and  skill  as  he  could  in  finding  and  removing  the  sponges,  and  then 
had  the  operating  nurse  to  aid  him  by  keeping  count  of  them ;  and 
one  or  more  said  that  if  the  surgeon  should  stop  at  the  critical 
moment  to  count  sponges  before  closing  the  woimd,  the  patient 
might  die.  This  system  may  be  imperfect.  What  system  is  not  ? 
But  certainly  it  would  never  do  to  turn  juries  loose  to  fix  some 
arbitrary  standard — each  jury  for  itself — of  how  abdominal  sur- 
gery ought  to  be  performed,  regardless  of  how  the  surgeons  them- 
selves had  found  it  safest  and  best  to  do ;  nor,  which  would  amount 
to  the  same  thing,  to  say  whether  a  method  of  performing  an  ope- 
ration, even  if  universally  adopted  by  the  most  skillful  ^surgeons, 
seems  reasonable  to  the  jurors'  minds  or  not.  This  is  especially 
true  where  the  practice  of  surgery  is  permitted  only  to  those  who 
have  studied  the  recognized  methods,  havQ  had  certain  training, 
and  have  been  found  to  be  sufficiently  proficient,  and  have  been 
licensed.  If  the  practice  of  surgery  were  thrown  open  to  everybody 
to  act  on  his  general  judgment,  without  skill  or  training,  perhaps 
the  rule  might  be  different.  The  average  juror  might,  in  such  a 
supposed  state  of  affairs  (if  it  can  be  supposed)  be  able  to  judge  of 
the  mode  of  performing  operations  as  well  as  the  practitioner  of 
whom  no  training,  skill,  or  knowledge  was  required.  If  all  sur- 
geons had  perfect  reason  and  perfect  skill,  there  should  be  no  fail- 
ures. Medical  and  surgical  science  must  advance  gradually.  It 
has  its  errors  and  its  failings.  But  it  would  hardly  do  for  every 
doctor  who  gives  a  prescription,  or  every  surgeon  who  performs  au 
operation,  to  do  so  at  the  risk  that  if  the  result  is  not  good,  a  jury 
may  mulct  him  in  damages,  if  they  should  think  the  method  of 
treatment  or  of  conduct  was  unreasonable,  although  it  was  the  well- 
recognized  and  universal  method. 

"  Plaintiff's  attorneys  evidently  thought,  when  they  brought  the 
suit,  that  the  use  of  the  sponges  or  pads  was  a  part  of  the  opera- 
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tion.  Their  declaration  is  based  on  that  idea.  They  no  doubt  then 
had  before  them  the  section  of  code  above  referred  to,  which 
does  not  say  that  the  surgeon  shall  bring  to  a  certain  operation  or 
part  of  an  operation  a  reasonable  degree  of  care  and  skill,  but  that 
he  shall  bring  this  to  *  t^e  exerdse  of  his  profession.'  If  Dr.  No- 
ble was  not  exercising  his  profession  in  the  handling  and  using,  put- 
ting in  and  pladDg,  and  taking  out  of  these  pads,  as  well  as  in  the 
cutting  and  sewing  up,  it  would  be  a  subject  of  some  interest  to 
know  what  he  was  doing.  Even  if  the  law  had  limited  the  rule  to  tiie 
'operation,'  does  not  that  term  include  more  than  merely  making 
an  incision  and  closing  it?  Are  not  the  handling  of  instruments, 
placing  the  patient,  use  of  bandages  or  pads,  removal  of  necessary 
parts,  replacing  them  in  position,  placing  ligatures,  cleansing  the 
wound,  closing  it,  etc.,  all  parts  of  the  operation  ?  Suppose  the  sur- 
geon had  left  a  piece  of  the  thread  used  in  sewing  up  the  wound  in 
it,  would  it  be  said,  that  was  no  part  of  the  operation ;  it  was  sun- 
ply  leaving  a  string  ?" 

Walter  P.  Andrews  and  Westmoreland  Brothers^  for  plaintiff, 
cited  Civil  Code,  §  3831 ;  Century  Diet,  definition  of  "skill";  75  N. 
Y.  12 ;  39  Mo.  App.  233;  78  Fed.  442;  67  Minn.  46,  s.  c  69  N. 
W.  480 ;  84  Me.  497 ;  4  Fost  &  F.  977 ;  101  Iowa,  629,  s.  c.  37  L 
E.  A.  830,  and  notes;  166  Mass.  585;  90  Mo.  487 ;  60  Barb.  488; 
6  Kan.  46;  36  Neb.  794;  100  Pa.  St.  127;  4  N.  Y.  St.  R  876;  47 
N.  Y.  St.  R  483,  s.  c.  17  N.' Y.  Supp.  131;  45  N.  Y.  St  R  165,  s. 
c  17  N.  Y  Supp.  815 ;  136  N.  Y 1 ;  71  Oa,  424  (14) ;  87  Ga.  378 
(2);  25  App.  Div.  (N.  Y.)522;  111  Ga,  206. 

Smith,  Hammond  <fe  Smith,  J,  T.  Pendleton,  and  J.  A.  Anderson, 
for  defendant,  cited  Gvil  Code,  §  3831 ;  114  Ga.  639 ;  30  Ga.  245 ; 
Thomas,  Neg.  1107  et  seq.;  95  Ind.  379;  23  IlL  385;  17  Ohio  St. 
253;  75  Minn.  255,  s.  c.  77  N.  W.  813 ;  3  Oregon,  139. 

Cobb,  J.  This  was  an  action  against  a  suigeon  for  malpractice. 
The  plaintiff  alleged  that  the  defendant  had  performed  a  suigical 
operation  upon  her  person,  which  required  an  opening  to  be  made 
in  the  abdomen,  and  that  it  was  necessary  in  the  performance  of 
the  operation  to  insert  into  her  body  through  the  opening  certain 
sponges  or  pads  for  the  purpose  of  absorbing  the  blood  and  pus  in 
the  cavity,  which  sponges  or  pads  should  remain  in  the  body  while 
the  operation  was  being  performed  but  should  be  removed  there- 
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from  before  the  opening  was  closed ;  that  the  defendant  n^ligently 
and  carelessly  failed  to  remove  one  of  these  sponges  and  closed  the 
opening,  allowing  the  sponge  to  remain  in  her  body ;  that  it  remained 
there  for  more  than  a  year,  and  finally  passed  out  of  her  body 
through  the  rectum,  having  passed  into  the  rectum  through  a  fistula 
which  the  sponge  had  caused ;  that  she  suflfered  great  pain  during 
the  time  that  the  sponge  was  in  her  body  and  at  the  time  it  was 
being  passed  therefrom ;  that  on  account  of  the  negligence  of  the 
defendant,  above  referred  to,  she  is  now  and  will  always  be  a  com- 
plete physical  wreck.  The  defendant  answered,  denying  all  charges 
of  n^Ugence.  The  trial  resulted  in  a  verdict  for  the  defendant. 
The  case  is  here  upon  a  bill  of  exceptions  assigning  error  upon  a 
judgment  overruling  a  motion  for  a  new  trial  filed  by  the  plaintiff. 
1.  The  motion  for  a  new  trial  contains  several  assignments  of 
error  upon  portions  of  the  charge  of  the  judge.  The  charges  com- 
plained of  were,  in  substance,  that  if  the  jury  believed  the  pad  or 
sponge  was  in  fact  left  in  the  plaintiffs  body,  then  they  "  would 
determine  whether  or  not  it  was  so  left  by  reason  of  the  want  of 
due  care  and  skill,  or  the  exercise  of  due  care  and  skill,  on  the  part 
of  the  defendant ; "  that  the  defendant  owed  the  plaintiff  the  duty  of 
exercising  "reasonable  care  and  skill "  in  performing  the  operation, 
including  in  that  expression,  not  only  the  opening  of  the  body  and 
the  removal  of  the  affected  parts,  but  also  the  use  and  handling  of 
the  sponges  or  pads.  The  plaintiff  contends  that  these  charges  were 
erroneous,  for  the  reason  that  they  compelled  the  jury  to  return  a 
verdict  in  favor  of  the  defendant,  unless  they  found  under  the  evi- 
dence that  the  defendant  was  lacking  in  both  care  and  skill,  when 
it  was  never  contended  that  the  defendant  was  lacking  in  profes- 
sional skill,  but  it  was  only  contended  that  he  was  liable  on  account 
of  his  failure  to  carefully  perform  his  duty  on  the  particular  occ6i- 
sion  in  question ;  that  the  removal  of  the  pads  or  sponges  from  the 
body  of  a  patient  is  not  a  part  of  the  operation  and  does  not  require 
any  surgical  skill;  the  failure  to  remove  the  sponge  not  being  due 
to  any  want  of  skill  on  the  part  of  the  defendant  but  due,  as  plain- 
tiff contends,  simply  to  his  carelessness  and  negligence  in  not  re- 
moving the  same  from  the  body.  The  plaintiff  contended  that  the 
issue  was  not  one  of  skill  on  the  part  of  the  defendant  in  the  per- 
formance of  the  operation,  but  negligence  in  not  removing  the  pad 
or  sponge  after  the  operation.     The  code  declares  that  a  person  pro- 
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fessmg  to  practice  surgery  must  bring  to  the  exercise  of  his  profes- 
sion a  reasonable  degree  of  care  and  skill,  and  that  any  injury  re- 
sulting from  a  want  of  such  care  and  skill  will  be  a  tort  for  which 
a  recovery  may  be  had.  Civil  Code,  §  3831.  Surgeons  "are bound 
to  exercise  reasonable  and  ordinary  care,  skill,  and  diligence,  but 
that  is  the  extent  of  their  liability.  The  burden  of  proof  is  upon 
the  plaintifT  in  actions  for  malpractice  to  show  that  there  was  a 
want  of  due  care,  skill,  and  diligence."  **  The  reasonable  and  ordi- 
nary care^  skill,  and  diligence  which  the  law  requires  of  physicians 
and  surgeons  are  such  as  those  in  the  same  general  line  of  practice, 
in  the  same  general  locality,  ordinarily  have  and  exercise  in  like 
cases."  '*  Surgeons  should,  however,  keep  up  with  the  latest  ad- 
vance in  medical  science,  and  use  the  latest  and  most  improved 
methods  and  appliances,'  having  regard  to  the  general  practice  of 
the  profession  in  the  locality  where  they  practice ;  and  it  is  a  question 
for  the  jury  to  decide  from  all  the  circumstances  of  the  case  whether 
the  .  .  surgeon  has  done  his  duty  in  that  respect."  Taylor's  Med. 
Jur.  (Clark  Bell)  356-7,  and  cases  dted.  See  also  Thomas,  Neg.  1107 
et  seq.;  Smith  v.  Overly,  30  Ga,  241,  245;  Georgia  Northern  By. 
Co.  V.  Ingram,  114  Ga.  639.  The  plaintiflfs  contention  is  that  the 
charge  of  the  judge,  properly  construed,  places  upon  her  the  bur- 
den of  showing,  not  only  that  the  defendant  was  lacking  in  care,  but 
that  he  was  lacking  in  skill.  Even  if  this  be  a  proper  construction 
to  be  placed  upon  the  charge,  was  this  an  erroneous  instruction  ? 
The  surgeon  belongs  to  one  of  the  learned  professions,  and  he  is 
required  to  bring  to  the  exercise  of  his  profession  not  only  due  care 
but  also  due  skilL  Skill,  in  the  sense  in  which  it  is  here  used,  in- 
cludes not  only  the  knowledge  or  information  which  the  surgeon 
has  in  reference  to  the  propriety  or  desirability  of  a  given  operation, 
but  also  the  ability  to  perform  the  operation  in  a  proper  and  ap- 
proved way.  The  word  "skill"  has  been  defined  to  be  **the  famil- 
iar knowledge  of  any  art  or  science,  imited  with  readiness  and  dex- 
terity in  execution  or  performance,  or  in  the  application  of  the  art 
or  science  to  particular  purposes ;  .  .  as,  the  skill  of  a  .  .  surgeon," 
etc.     Webster's  Int  Diet. 

While  it  was  admitted  that  the  defendant  possessed  skill  in  the 
sense  of  knowledge  or  information^ in  reference  to  the  surgical  op- 
eration in  question,  it  was  of  course  not  admitted  that  he  had  per- 
formed each  and  every  part  of  the  operation  in  exactly  the  manner 
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which  this  knowledge  or  information  on  his  part  would  have  re- 
quired. We  say  this  was  not  admitted,  because  if  it  had  been  the 
plaintiff  would  have  admitted  herself  out  of  court.  The  argument 
is,  that  when  a  surgical  operation  of  the  character  involved  in  the 
present  case  is  about  to  be  performed,  the  time  when  the  skill  of 
the  surgeon  is  expected  to  become  active  is  when  the  opening  is 
made  in  the  body,  and  continues  while  the  sponges  or  pads  are  being 
placed  in  the  body,  but  that  when  the  affected  portion  of  the  body, 
whether  it  be  an  unnatural  growth  or  a  part  of  the  human  system^ 
has  been  removed  and  all  precautions  taken  to  prevent  hemorrhage, 
and  the  moment  arrives  for  the  sponges  to  be  removed,  the  opera- 
tion is  at  an  end,  and  no  longer  is  the  surgeon  in  a  position  where 
the  knowledge  or  information  which  makes  h\m  a  man  of  skill  is 
required  to  be  exercised,  and  that  when  the  pads  or  sponges  are 
being  removed  he  is  no  longer  the  man  of  skill  exerdsing  skill,  but 
he  is  simply  the  ordinary  man,  and  is  required  to  exercise  due  care 
and  diligence  only.  We  must  admit  that  we  are  unable  to  appre- 
hend any  clear  distinction  between  the  duty  of  the  surgeon  at  the 
different  stages  of  what,  for  want  of  a  better  term,  we  call  the 
operation.  It  seems  to  us  that  the  operation  begins  when  the  open- 
ing is  made  into  the  body  and  ends  when  this  opening  has  been 
closed  in  a  proper  way  after  all  appliances  necessary  to  the  success- 
ful operation  have  been  removed  from  the  body.  From  the  time 
the  surgeon  opens  with  his  knife  the  body  of  his  patient  until  he 
closes  in  a  proper  way  the  wound  thus  made,  the  law  imposes  upon 
him  the  duty  of  exercising  not  only  due  care  but  due  skill  as  well. 
During  the  entire  time  he  must  not  only  know  what  to  do,  but  he 
must  do  it  in  a  careful  and  skillful  manner.  It  was  conceded  in 
the  argument  that  the  placing  of  the  pads  or  sponges  in  the  body 
required  the  exercise  of  skill.  It  seems  to  us  that  the  removal  of 
them  from  the  body  also  requires  some  degree  of  skill.  It  at  least 
requires  a  surgeon  to  perform  this  service,  and  if  this  is  admitted, 
it  is  at  the  same  time  admitted  that  skill  is  required  in  the  perform- 
ance of  the  work.  We  do  not  suppose  that  any  one  would  contend 
for  a  moment  that  a  surgeon  would  be  authorized  to  leave  this  part 
of  the  work,  even  if  not  a  part  of  the  operation  or  necessarily  inci- 
dent thereto,  to  any  one  who  was  not  skilled  in  the  science  of  surgery. 
A  knowledge  of  the  human  body  is  necessary  in  order  to  determine 
where  these  pads  or  sponges  should  be  placed  when  the  operation 
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is  about  to  be  performed.  A  like  knowledge  of  the  human  body 
is  also  necessary  to  determine  when  all  of  them  have  beefn  removed. 
The  surgeon  who  testified  in  behalf  of  the  plaintiff  said,  during  the 
course  of  his  testimony,  **  It  may  seem  strange,  but  it  is  a  very  diffi- 
cult matter  to  find  a  sponge;  it  is  an  easy  matter  to  overlook  it** 
This  testimony  clearly  shows  that  in  the  removal  of  the  sponges 
which  have  been  placed  in  the  human  body  the  person  seeking  to 
remove  the  same  must  be  possessed  of  the  requisite  knowledge  and 
information  to  find  where  they  may  have  been  placed  or  may  have 
gone  during  the  performance  of  the  operation,  and  this  knowledge 
or  Information  on  the  part  of  the  surgeon  is  what  is  called  skilL 
The  removal  of  the  sponges  is  a  part  of  the  operation ;  it  is  a  part  which 
requires  the  exercise  of  skill ;  and  the  charges  complained  of  were 
not,  in  our  opinion,  erroneous. 

2.  Complaint  is  made  that  the  court  in  its  charge  to  the  jury 
called  their  attention  to  the  fact  that  when  they  were  empaneled 
they  took  an  oath  to  try  cases  and  render  verdicts  according  to  the 
law  as  given  them  in  charge  and  the  opinion  they  entertained  of 
the  evidence,  and  that  it  was  their  duty  to  take  the  law  from  the 
court ;  that  they  were  not  the  judges  of  the  law  in  any  such  sense 
as  to  authorize  them  to  set  up  an  opinion  on  their  part  as  to  what 
was  the  law,  in  conflict  with  the  law  as  given  them  from  the  bench. 
The  complaint  is  not  that  all  that  the  judge  said  was  not  true,  for 
this  is  admitted,  but  that  it  was  unnecessary  on  his  part  to  be  re- 
minding the  jury  that  they  were  under  oath  and  that  what  he  said 
about  the  law  was  conclusive  upon  them.  The  contention  is  that 
the  charge  was  calculated  to  embarrass  the  jury,  and  did  embarrass 
them  in  considering  the  case.  We  find  nothing  in  the  charge  com- 
plained of  which  is  not  a  correct  statement  of  the  law,  and  we  are  at 
a  loss  to  understand  why  it  is  that  the  fact  that  the  jury  are  re- 
minded that  they  are  under  oath  to  take  the  law  from  the  court  and 
that  they  should  comply  with  their  oaths  would  have  the  effect  of 
embarrassing  a  conscientious  jury,  who  should,  above  all  things,  de- 
sire to  be  instructed  in  reference  to  the  delicate  duties  which  are 
imposed  upon  them  as  men  imleamed  in  the  law,  and  unaccustomed, 
from  necessity,  to  the  decision  of  the  intricate  questions  arising  un- 
der the  evidence,  which  can  only  be  solved  by  looking  to  the  judge 
as  the  l^al  exponent  of  the  law  of  the  case.  In  this  day,  when 
oaths  administered  to  jurors,  witnesses,  and  others  are  seldom  ad- 
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ministered  with  that  degree  of  solemnity  which  should  always 
fuscompany  the  administration  of  an  oath,  it  is  not  inappropriate  to 
remind  those  who  have  taken  an  oath,  many  times  in  a  formal  and 
perfunctory  way,  that  the  words  of  the  oath  are  binding  upon  their 
consciences.  The  careless  and  hasty  way  in  which  jurors,  wit- 
nesses, and  other  persons  to  whom  oaths  are  administered  in  court 
are  sworn  in  this  busy  day  of  the  world  is  not  calculated  to  im- 
press upon  the  mind  of  him  who  takes  an  oath  the  solemnity  of  the 
transaction  in  which  he  is  taking  part  The  judge  must  have  had 
some  good  reason  for  calling  the  attention  of  the  juty  to  their  oaths 
in  this  case ;  but  in  any  event,  whether  there  was  such  reason  or  not, 
there  was  no  error  in  what  he  said  to  them. 

3.  Complaint  is  also  made  in  one  ground  of  the  motion  for  a  new 
trial  that  the  court  failed  to  charge  the  jury  on  the  subject  of  the 
plaintiff's  alleged  claim  for  damages  growing  out  of  the  failure  of  the 
defendant  to  attend  her,  upon  her  request,  after  the  operation  had 
been  performed.  Even  if  the  petition  can  be  properly  construed 
to  contain  any  such  claim  for  damages,  the  judge  in  a  note  to  this 
ground  of  the  motion  states  that  this  claim  was  not  insisted  on  at 
the  trial,  and  that  his  failure  to  refer  to  the  same  was  due  to  this  ^ 
reason.  This  being  the  case,  the  judge  was  authorized  to  treat  tMs 
claim  for  damages  as  having  been  abandoned,  and  it  was  not  error 
to  fail  to  notice  the  same  in  his  charge. 

The  evidence  fully  authorized  the  verdict.  The  defendant  testi- 
fied positively  that  he  removed  all  the  pads ;  that  he  reached  down 
in  the  cavity  as  far  as  he  could  reach,  searched  all  over,  and  removed 
all  of  the  pads ;  that  be  knew  he  got  them  all  out,  because  he  went 
thoroughly  through  the  cavity  and  found  nothing  there;  that  he 
was  satisfied  he  had  found  all  that  were  placed  therein.  In  addi- 
tion to  this,  the  testimony  of  numerous  surgeons  was  to  the  ef- 
fect that  if  the  pad  had  been  left  in  the  body  as  claimed  by  the 
plaintiff,  it  would  have  resulted  in  her  death  within  a  short  time 
after  the  operation  had  been  performed.  The  charge  of  the  judge 
fairly  submitted  to  the  juty  all  of  the  issues  involved  in  the  case. 
The  charges  complained  of  were  not  erroneous,  and  the  requests  to 
charge,  so  far  as  they  were  legal  and  pertinent,  were  covered  by  the 
general  charge.  The  court  did  not  err  in  overruling  the  motion  for 
a  new  trial.  With  the  order  overruling  the  motion  the  learned 
judge  who  tried  this  case  filed  a  written  opinion,  which  discusses 
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elaborately  the  questions  dealt  with  by  this  court,  and  the  reports 
has  been  requested  to  embody  in  the  oflBcial  reportso  much  of  this 
opinion  as  relates  to  the  questions  above  discussed. 

Jvdgment  affi,rmtd.     All  the  Justices  concurring,  except  LiUle, 
t/l,  absent. 


^  Gomez,  administrator,  v.  Johnson,  et  oU. 

SimiONS,  C.  J.    No  error  of  law  wm  complained  of ;  and  the  verdict,  after  it 
had  been  reduced  in  compliance  with  the  order  of  the  trial  jndge,  was  sup- 
ported by  the  evidence.     There  was,  therefore,  no  abuse  of  discretion  in  re* 
fusing  a  new  trial. 
Judgment  affirmed.    AU  the  Justicea  concurring,  exc^  Little,  /.,  absent. 

Argued  February  17,— Decided  March  12, 1002. 

Complaint.     Before  Judge  Beid.     City  court  of  Atlanta.     July 
2, 1901.     • 


I 


T.  F,  Corrigan,  for  plaintiff  in  error.     P.  F,  Smith,  contra. 


BISHOP  V.  EXCHANGE  BANK. 

1.  An  affidavit  to  the  effect  that  the  facts  set  forth  in  a  plea  are  true  is  a  sufiK* 
dent  verification. 

2.  Where  a  lender  requires,  as  a  condition  precedent  to  making  a  loan  iq>0Q 
which  the  full  legal  rate  of  interest  is  expressly  chaiged,  that  the  borrower 
shall  assume  and  pay  off  a  promissory  note  held  by  the  lender  against  one  who 
is  known  by  the  lender  to  be  insolvent,  and  whose  debt  the  borrower  is  under 
no  obligation  to  pay,  the  transaction  is  nsnrioos. 

8.  In  a  suit  by  the  lender  against  the  borrower,  a  plea  setting  xsp  the  above  Ucts 
as  consUtnting  usury  is  good  against  a  demurrer  thereto. 

Submitted  February  18,— Decided  March  12,  liWS. 

Complaint.  Before  Judge  Beid.  City  court  of  Atlanta.  June 
20,  1901. 

O.  P.  Roberts  and  T.  L,  Bishop,  for  plaintiff  in  error. 
Rosser  &  Carter,  contra. 

Simmons,  C.  J.  The  Exchange  Bank  brought  its  action  against 
Bishop  as  principal,  and  Johnson,  adniinistrator,  whose  intestate  was 
surety,  on  a  promissory  note,  dated  August  18,  1898,  for  $1,961, 
with  interest  at  8  per  cent,  per  annum  from  date,  and  10  per  cent 
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attorney's  fees.  Bishop  answered,  admitting  the  execution  of  the 
note,  its  date  and  amount,  and  that  payment  had  been  demanded 
and  refused;  but  alleging  that  when  he  applied  to  the  bank  for  the 
loan  the  president  informed  him  that  he  would  lend  the  money, 
but  that  first  Bishop  must  assume  and  pay  ofif  two  notes  for  $58.63 
each,  held  by  the  bank  against  one  Sprayberry,  who  was  totally 
insolvent  and  whose  insolvency  was  well  known  to  the  president 
of  the  bank;  that  the  notes  held  by  the  bank  against  Sprayberry 
were  in  no  way  connected  with  Bishop's  transaction  with  the  bank, 
and  that  Bishop  had  no  interest  in  them  and  was  in  no  way  bounds 
legally  or  morally,  to  pay  them ;  but  that  the  bank,  through  its 
president,  for  the  sole  purpose  of  charging  usury,  demanded  that 
defendant  should  take  up  the  notes  and  pay  them  ofif,  the  president 
knowing  that  the  notes  were  totally  worthless,  Sprayberry  having 
failed  a  year  or  so  previously,  owing  this  amoimt  to  the  bank.  The 
answer  further  alleged  that  defendant  was  entitled  to  a  credit  on 
the  note  sued  on,  for  the  amount  of  the  Sprayberry  notes,  with 
interest  on  the  latter  from  the  time  he  paid  them ;  that  the  de- 
mand and  taking  the  payment  of  the  said  notes  by  the  bank  through 
its  president  was  merely  an  evasion  of  the  usury  laws  of  this  State ; 
and  that,  to  this  extent,  defendant  was  not  liable.  Johnson  filed  a 
plea  setting  up  reasons  why  the  judgment  against  him  should  be 
quando  acciderint.  The  plaintifiT  demurred  to  Bishop's  answer,  on 
the  ground  that  it  was  not  pleaded  with  that  certainty  and  definite- 
ness  which  is  required  in  a  plea  of  usury,  and  because  the  aver- 
ments of  the  plea  did  not  show  that  there  was  any  usury  in  the 
transaction.  It  also  demurred  on  the  ground  that  the  afiBdavit  to 
the  plea  simply  deposed  to  the  truth  of  the  '^facts''  set  out  in  the 
plea,  without  pointing  out  which  of  the  averments  or  statements 
therein  were  "facts."  The  demurrer  was  sustained.  Bishop's  plea 
stricken,  and  judgment  entered  up  against  the  defendants.  Bishop 
excepted  to  the  striking  of  his  plea. 

1.  By  rule  24  of  the  superior  courts  of  this  State  it  is  prescribed 
that,  in  the  affidavit  to  pleas  of  the  character  of  that  here  in  ques- 
tion, the  defendant  shall  swear  or  affirm  that  the  "  defense  "  therein 
contained  is  true,  to  the  best  of  his  knowledge  and  belief.  Civil 
Code,  §  5655.  The  affidavit  in  the  present  case  complied  substan- 
tially with  this  rule,  and  the  point  made  is  hypercritical.  While 
there  may  be  a  difiference  between  verifying  the  facts  in  a  plea  and 
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verifying  the  averments  or  allegations  of  fact  therdn»  the  differ- 
ence  is  not  substantial,  and  is  no  ground  for  holding  that  the  plea 
in  the  present  case  was  not  sufficiently  verified. 

2.  While  the  judgment  sustaining  the  demurrer  does  not  show 
upon  which  ground  it  was  based,  we  conclude  from  the  argument 
in  the  briefs  of  counsel  that  the  main  ground  relied  on  in  support 
of  the  demurrer  was  that  the  plea  did  not  show  that  there  was  any 
usury  in  the  transaction.  Counsel  for  the  plaintiff  in  error  con- 
tended that  the  facts  alleged  in  the  plea  were  sufficient  to  consti- 
tute usury,  and  counsel  for  the  defendant  maintained  a  contrary 
position.  We  have  no  hesitation  in  deciding  that,  imder  the  alle- 
gations of  the  plea,  the  transaction  was  clearly  usurious.  Our  Civil 
Code,  §  2886,  declares  that"  It  shall  not  be  lawful  for  any  person, 
company,  or  corporation  to  reserve,  charge,  or  take  for  any  loan  or 
advance  of  money  .  .  any  rate  of  interest  greater  than  eight  per 
centum  per  annum,  either  directly  or  indirectly  by  way  of  commis- 
sion for  advances,  discount,  exchange,  or  by  any  contract  or  con- 
trivance or  device  whatever."  Under  the  allegations  made,  the 
transaction  between  Bishop  and  the  bank  was  merely  a  contrivance 
or  device  to  charge  more  than  the  legal  rate  of  interest  on  the  loan. 
By  it  the  bank  sought  to  collect  two  insolvent  notes  which  it  held 
against  Spray  berry,  and  to  make  Bishop  pay  them  off,  in  addition 
to  paying  the  full  legal  rate  of  interest,  as  consideration  for  the  loan 
of  the  money  to  him.  Under  the  allegations  of  the  plea,  Bi^op 
was  in  no  way  connected  with  the  Sprayberry  notes,  and  was  un- 
der no  legal  or  moral  obligation  to  pay  them.  Upon  reading  the 
authorities  upon  this  subject,  we  find  that  it  is  a  scheme  very  com- 
monly used  by  money-lenders,  to  extort  usury  from  borrowers  by 
requiring  them  to  pay  off  insolvent  notes  or  purchase  worthless  i>rop- 
erty  or  purchase  property  at  an  exorbitant  price  as  a  part  of  the  con- 
tract for  the  loan.  It  is  true  the  note  sued  on  does  not  on  its  face  show 
that  it  was  usurious,  but  the  law  looks  to  stibstance  and  not  form  in 
probing  for  usury.  Otherwise  statutes  against  usury  would  become 
practically  inoperative.  While  the  note  calls  for  but  8  per  centinter- 
est,  the  allegations  of  the  plea  show  that  the  bank  required  Bishop 
to  pay,  in  addition  to  this  the  maximum  legal  rate  of  interest,  about 
$117.  The  books  are  full  of  cases  showing  various  schemes  and 
devices  of  this  sort  to  evade  the  usury  laws  of  the  country.  In  27 
Am.  &  Eng.  Enc.  Law,  1023,  it  is  said:    ** Where,  on  an  applica- 
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tion  for  a  loan  of  money^  the  lender  requires,  as  a  condition  of  mak- 
ing the  loan,  that  the  borrower  shall  buy  something  of  him  at  an  ex- 
orbitant price,  and  particularly  where  the  borrower  does  not  need  or 
want  the  property  offered,  the  transaction  becomes  thereby  marked 
as  a  cover  for  usury."  In  Shober  v.  Hauser,  4  Dev.  &  B.  (N.  C.) 
91,  Judge  Gaston  said,  in  discussing  this  subject,  that  ''A  requisi- 
tion by  the  lender  of  the  borrower,  as  a  condition  of  the  loan,  to 
take  up  the  notes  of  an  insolvent  man  or  one  in  doubtful  circum- 
stances would  per  se  be  usury  in  law."  In  Douglass  v.  McChes- 
ney,  2  Hand.  (Va.)  109,  the  court  held  "that  a  tacit  understanding 
between  the  parties,  founded  on  a  known  practice  of  the  [lender], 
to  lend  money  at  legal  interest  if  the  borrower  purchased  of  him  a 
horse  at  an  unreasonable  price,  would  be  a  shift  to  evade  the  stat- 
ute against  usury."  In  Low  v.  Prichard,  36  Vt.  183,  it  was  held 
that  a  sale  of  property  to  a  borrower  in  connection  with  a  loan,  at 
a  price  much  greater  than  its  value,  of  which  both  parties  were 
aware  although  nothing  was  said  as  to  its  real  value,  was  a  usuri- 
ous transaction.  In  Hathaway  v.  Hagan,  59  Vt.  75,  one  of  the 
items  of  the  consideration  for  the  note  sued  on,  which  was  an  ex- 
tension of  other  notes,  was  about  $70  as  the  price  of  a  sleigh  shown 
to  have  been  worth  about  $5.  In  delivering  the  opinion  of  the  court, 
Howell,  J.,  said:  "The  defendant  did  not  want  the  sleigh  and  had 
no  use  for  it;  but  the  orator  took  advantage  of  his  situation  and 
compelled  him  to  buy  it  at  fifteen  times  its  value,  in  order  to  get 
extension  on  his  notes,  which  were  then  in  the  hands  of  an  attor- 
ney for  collection.  These  circumstances  make  that  transaction 
usurious  .  .  ,  notwithstanding  the  subterfuge  of  a  sale  resorted  to 
to  cover  it;  for  the  law  is  quick  to  discern  the  intents  of  men, and 
piercing  even  to  the  dividing  of  the  joints  and  marrow  of  sham  and 
pretence."  In  Earnest  v.  Hoekins,  100  Pa.  St.  551,  it  was  held: 
"  Where  a  lender  of  money  exacts  as  a  condition  of  the  loan  that  the 
borrower  shall  purchase  of  him  a  piece  of  land  at  an  exorbitant  price, 
the  transaction  is  usurious."  In  Campion  v.  Kille,  14  N.  J.  Eq. 
232,  the  general  rule  was  stated  as  follows:  "In  the  construction 
of  the  statute  against  usury  the  courts  have  held  with  undeviating 
imiformity  that  where  the  real  transaction  was  a  loan  of  money,  no 
shift  could  evade  the  statute.  No  matter  imder  what  guise  the  loan 
was  concealed,  whether  by  sale  of  goods,  transfer  of  stock,  taking 
bond  for  larger  amount  than  loaned,  passing  oflf  depreciated  paper, 
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or  by  any  other  expedient,  the  court  will  strip  off  the  guise  and  as- 
certain the  true  nature  of  the  transaction."  See  also  Webb  on 
Usury,  §§  66-69;  United  States  Bank  v,  Owens,  2  Pet  526,  and 
annotations  in  2  Notes  on  U.  S.  Bep.  868;  New  Orleans  etc  Co.  v. 
Hagan,  1  La.  Ann.  62,  68 ;  Morgan  v.  Schermerhom,  1  Paige,  544. 

3.  Accordingly,  it  was  error  to  strike  the  plea  on  the  ground  that 
it  was  bad  in  substance  and  failed  to  set  up  usury.  We  are  also 
of  opinion  that  the  court  erred  if  the  plea  was  stricken  for  uncer- 
tainty and  indefiniteness.  The  plea  admits  the  amount  for  which 
the  note  was  executed,  sets  out  the  amount  actually  borrowed,  ad- 
mits the  date  of  the  note  and  its  maturity,  and  distinctly  sets  fordi 
the  amoimt  of  usury  which  the  defendant  claims  to  have  paid  to 
the  bank.  We  think  this  comes  fully  up  to  the  requirem^its  of 
the  Qvil  Code,  §  5090. 

Judgment  reversed.  All  the  Justices  concurring^  except  Little  J^ 
absent. 


CoLCORD- Williams  Lumber  Co.  v,  Warren  Grain  Co. 

LswiB,  J.    No  error  was  committed  by  the  trial  court  in  any  of  the  mlingB  of 
which  complaint  ia  made.    The  eridence  demanded  a  finding  for  tiie  plain- 
tiff, and  the  court  therefore  did  not  err  in  directing  accordingly. 
Judgment  affirmed,    AU  the  Justices  concwrringy  except  LUtUy  /.,  absent. 

Arga«d  Febnuury  18,  —  IXwdded  ManOi  12,  IMS. 

Complaint.     Before  Judge  Beid.     City  court  of  Atlanta.     June 
13,  1901. 

Tompkins  Jt  Alston^  for  plaintiff  in  eiior. 
A.  M.  CwMfwngham  and  T.  J.  Bipley,  contra. 


^  DODSON  PRINTERS'  SUPPLY  COMPANY  v.  HARRIS  et  oL 

118^^  1.  Where  in  the  trial  of  a  case  exertion  is  taken  pendente  lite  to  an  interloeo- 

f  118  4a0i  tory  roling,  and  aabeeqnently,  after  a  motion  for  a  new  trial  has  been  made 

ill  ^  sMid  overruled,  a  bill  of  exceptions  is  sued  out  to  this  court,  assigning  error  on 

114^966  the  exceptions  pendente  lite,  and  also  excepting  to  the  refusal  of  a  new  trial, 

1^  10  ^®  ^'^^  ^^  error  will  not  be  dismisBed  becanse  of  reasons  why  this  oonrt  can 

|122  su  not  consider  the  ruling  made  on  the  motion  for  new  trial. 

^clae^l  ^*  ^°^®'  ^^  "^  i^roved  November  80, 1892,  amending  the  act  establishing 

126  471  the  city  court  6f  Atlanta,  which  provides  that  there  diall  be  six  terms  each 
tm  77»( 
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year,  and  that  *'  all  caaes  shall  stand  ready  for  trial  at  the  first  or  return  term, 
and  the  defendants  shall  file  their  defence  on  or  before  the  first  day  of  said 
-term  of  the  court/*  if  a  defendant  fails  to  file  his  defense  on  or  before  the  day 
specified,  he  loses  the  right  to  file  any  defense  to  the  suit,  and  the  judge  has 
no  authority  to  allow  him  to  do  so. 

Argued  February  18,— Deoldad  March  12, 1902. 

Complaint.  Before  Judge  Calhoun.  City  Court  of  Atlanta. 
June  22,  1901. 

C.  J,  Haden  and  Westmoreland  Brothers^  for  plaintiff. 
Goodwin  &  Hallman  and  C,  P.  Goree,  for  defendants. 

Simmons,  C.  J.  Suit  was  brought  by  Dodson  Printers'  Supply 
Company  against  Harris  and  Wilson,  on  a  promissoiy  note.  The 
action  was  brought  to  the  March  term,  1900,  of  the  city  court  of 
Atlanta.  The  defendants  failed  to  file  any  defense  on  or  before  the 
first  day  of  that  term.  At  the  next  term  the  plaintiff  moved  for  a 
judgment  by  default.  Hands  objected,  because  he  had,  on  June 
10,  1900,  during  the  second  term,  filed  a  defense.  The  plaintiff 
moved  to  strike  this  defense,  because  it  had  not  been  filed  on  or  be- 
fore the  first  day  of  the  term  to  which  the  suit  was  returnable.  It 
appears  that  after  the  suit  had  been  brought  Harris  had  filed  an 
equitable  petition  in  the  superior  court  to  enjoin  the  suit  in  the  dty 
court,  and  had,  for  this  reason,  failed  to  file  a  defense  at  the  proper 
time  to  the  suit  on  the  note.  The  equitable  proceedings  were  dis- 
missed on  demurrer.  The  judge  of  the  city  court  allowed  Harris 
to  file  his  defense,  and  refused  to  strike  the  same;  to  which  ruling 
the  plaintiff  filed  its  exceptions  pendente  lite.  The  case  proceeded 
to  trial,  and  the  jury  returned  a  verdict  in  favor  of  the  defendants. 
Plaintiff  moved  for  a  new  trial  on  several  grounds.  The  motion 
was  overruled,  and  plaintiff  excepted  to  this  ruling,  assigning  error 
also  on  its  exceptions  pendente  lite. 

1.  On  the  call  of  the  case  in  this  court,  counsel  for  Harris  moved 
to  dismiss  the  writ  of  error,  on  the  groimd  that  Wilson,  one  of  the 
defendants  in  the  court  below,  had  not  been  served  with  the  rule 
nisi  on  the  motion  for  new  trial  and  had  not  acknowledged  or 
waived  service,  and  also  on  the  ground  that  the  brief  of  evidence 
was  not  such  as  is  required  by  law.  While  the  bill  of  exceptions 
complains  of  the  refusal  to  grant  a  new  trial,  it  also  assigns  error 
on  the  exceptions  pendente  lite.  These  exceptions  are  separate  and 
independent  from  those  complaining  of  the  overruling  of  the  motion 


Digitized  by  VjOOQIC 


968  DODSON  COMPANY  v.  HARRIS.  (114 

for  new  trial,  and  present  a  pure  question  of  law.  They  complain 
of  a  ruling  to  which  direct  exception  can  be  taken.  This  court, 
therefore,  must  decline  to  dismiss  the  writ  of  error,  although  the 
ruling  of  the  court  on  the  motion  for  new  trial  maj  be  brought  up 
in  such  shape  that  it  can  not  be  considered.  The  questions  raised 
by  the  exceptions  pendente  lite  to  the  allowance  of  Harris's  answer 
can  be  determined  without  reference  to  the  motion  for  new  trial  or 
to  the  brief  of  evidence. 

2.  The  question  of  law  presented  by  the  exceptions  pendente  lite 
is  whether  the  judge  of  the  city  court  of  Atlanta  can  under  any 
circumstances,  after  the  first  day  of  the  return  term,  allow  a  plea  or 
defense  to  be  filed  by  a  defendant  who  is  in  default  The  act  of 
1892  (Acts  1892,  p.  219),  amending  the  act  establishing  the  court, 
provided  that  this  court  should  have  six  terms  each  year.  It  also 
provided  that  defendants,  when  sued  in  that  court,  should  file  their 
defenses  on  or  before  the  first  day  of  the  term  to  which  the  suit 
was  returnable.  Under  these  provisions  the  judge  has  no  power 
or  discretion  to  allow  a  plea  or  defense  to  be  filed  after  the  first  day 
of  the  term.  The  act  is  mandatory  as  to  when  defenses  shall  be 
filed.  If  a  defendant  fails  to  file  his  defense  within  the  time  al- 
lowed by  the  act,  he  loses  his  right  to  file  a  defense  to  the  suit. 
In  the  case  of  McCall  v.  Tufts,  85  Oa,  619,  this  court  dealt  with 
an  act  of  the  legislature  which  provided  that  <^  whenever  the  defend- 
ant in  any  civil  suit  in  the  justice's  courts  in  an  unconditional 
contract  in  writing  makes  defense,  he  shall  make  such  defense 
at  the  first  term  of  said  court."  Tufts  sued  McCall  in  a  justice's 
court  on  an  unconditional  contract  in  writing,  and  McCall  failed  to 
make  his  defense  at  the  first  term.  Judgment  was  rendered  against 
him,  and  he  appealed.  On  the  appeal  he  filed  his  defense.  This 
court  held  that  the  magistrate  did  right  in  refusing  on  the  appeal 
to  entertain  his  plea,  holding  that  the  act  was  imperative  that  he 
should  make  his  defense  at  the  first  term.  Applying  the  ruling 
in  that  case  to  the  facts  of  this,  we  hold  that  a  defendant  in  the 
city  court  of  Atlanta  can  not  file  a  defense  after  the  first  day  of  the 
term  to  which  the  case  is  returnable.  It  was  argued  by  counsel  for 
the  defendant  in  error  that  the  act  establishing  the  city  court  of 
Atlanta  provided  ttiat,  in  all  matters  pertaining  to  pleading  and 
practice,  the  laws  governing  the  superior  courts  should  be  applica- 
ble where  not  inconsistent  with  the  provisions  of  that  act;  and  that, 
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inasmuch  as  the  practice  and  procedure  in  the  superior  courts  allow 
a  default  to  be  opened  and  a  defense  filed  after  the  first  term,  the 
trial  judge  did  not  err  in  allowing  a  plea  to  be  filed  in  this  case 
after  the  first  term.  This  contention  would  probably  have  been 
sound  with  reference  to  the  act  creating  the  court ;  but  when  the 
legislature  passed  the  act  of  1892,  establishing  six  terms  of  the  court 
and  making  cases  triable  at  the  first  term,  the  procedure  was  so 
changed  as  to  make  the  superior-court  practice  as  to  defaults  ut- 
terly inapplicable.  The  applicability  of  the  superior-court  practit^ 
to  the  city  court  of  Atlanta  was  questioned  in  Mathews  v.  Bishop^ 
106  Oa.  564,  though  it  was  not  then  necessary  to  decide  the  point. 
The  act  of  1892  provides  for  trial  at  the  first  term,  and  it  would  be 
impracticable  to  apply  the  procedure  as  to  filing  pleas  which  is  pro- 
vided for  the  superior  courts.  In  the  latter  courts  the  code  requires 
that  the  judge  shall  call  the  appearance  docket  at  the  first  term 
and  mark  against  each  case  "  answer  "  or  **  default."  It  also  provides 
that  the  defendant  may,  within  thirty  days  after  such  call  of  the 
docket,  open  the  default  as  a  matter  of  right,  upon  complying  with 
certain  conditions.  Even  at  the  next  term  the  judge  may,  for 
proper  caus^  shown,  open  the  default.  The  city  court  of  Atlanta 
has  now  no  appearance  term.  The  judge  is  not  obliged  to  call  the 
appearance  docket.  If  the  defendant  should  fail  to  file  his  defense 
on  the  first  day  of  the  return  term,  he  would  not  be  entitled  to 
thirty  days  within  which  to  open  the  default,  for  his  case  might  be 
tried  and  judgment  rendered  before  the  thirty  days  had  expired. 
We  deem  further  discussion  needless,  and  hold  that  the  trial  judge 
«rred  in  allowing  Harris  to  file  his  defense.  This  being  true,  the 
subsequent  proceedings  thereon  were  nugatory,  and  the  verdict  for 
the  defendants  unauthorized  and  of  no  effect. 

Judgment  reversed.     All  the  Justices  concurring,  except  Little, 
«/.,  cibsenL 


Duckworth  v.  Boykin  et  al 

Fish,  J.  1.  A  petition  in  an  action  for  the  malicious  institution  or  prosecution 
of  a  civil  proceeding  is.  demurrable  when  it  shows  on  its  face  that  this  pro- 
ceeding terminated  disadvantageously  to  the  plaintiff  in  such  action.  Thus, 
where  the  petition  in  such  an  action  alleges  the  wrongful  suing  out  of  a  gar- 
nishment purporting  to  have  been  based  upon  a  pending  suit,  and  it  appears 
from  the  petition  itself,  not  only  that  the  plaintiff  therein  was  cast  in  that  suit, 
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tmt  tJap  Uiat  the  garnishment  was  productive,  it  is  not  erroneoos  to  dismiss 
the  petition  upon  a  proper  demurrer. 
2.  Such  a  demurrer  is  good  in  such  a  case,  notwithstanding  the  allegation  in  the 
petition  that  the  plaintiff  had  never  been  served  in  the  original  suit  on  which 
the  garnishment  was  founded,  and  in  which  judgment  was  rendered  against 
him,  the  allegations  of  the  petition  further  showing  that  there  was  a  regular 
return  of  service  in  the  original  suit,  and  there  being  no  averment  that  the 
same  had  ever  been  traversed ;  for  it  is  incumbent  on  the  defendant  in  such 
a  suit  to  traverse  the  return  of  service,  and  by  establishing  the  truth  of  hi» 
traverse  have  the  original  judgment  against  him  set  aside,  before  he  will  be 
in  a  position  to  bring  his  action  for  the  alleged  malicious  prosecution.  And  the 
more  especially  is  this  so  when  it  further  i^pears  from  the  i>etition  that  the 
plaintiff  iHppeared  in  the  court  wherein  the  original  suit  against  him  and  the 
garnishment  were  pending,  and  made  an  unsuccessful  attempt  to  obtain  a^ 
judgment  that  the  money  raised  by  the  garnishment  was  exempt  therefrom. 
Judgment  qffirmed,    AU  the  Justicee  concurring,  except  Little^  /.,  abeent. 

Submitted  Febnutry  19,— Dwided  March  IS,  1902. 

Action  for  damages.    Before  Judge  Reid.    City  court  of  Atlanta. 
June  22,  1901. 

J.  H,  Smith,  for  plaintiff.     J.  A.  Boykin,  for  defendant. 


FICXEN  V.  CITY  OF  ATLANTA. 

1.  Where  a  party  examines  a  witness  introduced  by  him,  though  upon  a  single 
point,  the  opposite  party  has  a  right  to  cross-examine  such  witness  upon  the 
whole  merits  of  the  matter  in  controyersy. 

2.  There  was  no  error  in  refusing  to  rule  out  testimony. 

8.  It  is  error,  which  requires  the  grant  of  a  new  trial,  for  the  judge,  during  the 
progress  of  a  trial,  to  express  or  to  intimate  his  opinion  as  to  what  has  been 
proved ;  and  this  is  true  though  it  be  done  in  a  colloquy  between  the  judge 
and  counsel  as  to  the  admisBion  or  rejection  of  evidence,  when  it  appears  that 
the  judge  goes  beyond  the  limits  of  legitimate  discussion  and  unnecesBarily 
deals  with  the  actual  questions  of  fact  iuYolved  in  the  case. 

4.  A  charge  not  adjusted  to  the  evidence  and  which  is  calculated  to  mislead  the 
jury  is  erroneous. 

6.  It  was  erroneous  to  instruct  the  jury  that  «*  The  city  is  allowed  to  show,  wfaeie 
a  piece  of  property  is  damaged  in  value  by  reason  of  a  cut-down  or  a  fiU-up, 
or  any  other  change  in  the  fixing  of  the  street, — to  show  that  the  improve- 
ment of  the  street  is  a  set-off  to  any  damage  done  to  the  particular  property ; 
and  .  .  if  you  believe  that  although  this  pit^rty  was  hurt  by  reason  of 
the  cut-down,  if  you  believe  the  improvements  made  there  on  the  street  were 
sufiicient  to  set  off  any  damage  done  by  reason  of  the  cut-down,  then  you 
would  not  find  anything  for  the  plaintiff,  but  would  find  for  the  defendant'* 
Such  chaige  was  susceptible  of  the  construction  that  the  city  could  set  olT 
against  the  plaintifTs  claim  for  damages  the  enhanced  values  of  property  on 
other  parts  of  the  street,  whether  plaintifTs  property  was  enhanced  in  value 
or  not 

ArgMd  FlBbmary  19,  —Decided  March  13,  1903. 
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Action  for  damages.     Before  Judge  Calhoun.     City  court  of 
Atlanta.     June  29,  1901. 

W,  H.  Terrell,  for  plaintiflf. 

J.  Z.  Mayeon  and  W.  P.  Hill,  for  defendant. 

Fish,  J.  Edward  Ficken  brought  his  action  for  damages  against 
the  City  of  Atlanta,  returnable  to  the  September  term,  1900,  of  the 
city  court  of  Atlanta.  His  petition  alleged,  in  substance,  that  in 
September,  1899,  he  was  the  owner  of  a  lot  in  Atlanta,  fronting  on 
Old  Wheat  street ;  that  at  or  about  that  time  defendant,  by  its 
officers,  servants  and  agents,  graded  and  excavated  that  portion  of 
said  street  in  front  of  plaintiff's  lot,  whereby  his  lot  was  left  some 
seven  feet  above  the  street,  by  reason  of  which  its  market  value  was 
decreased  to  the  amount  of  $750;  for  which  sum  he  prayed  judg- 
ment. The  defendant  denied  all  the  material  all^ations  of  the  pe- 
tition. Upon  the  trial,  the  uncontradicted  evidence  was,  in  effect^ 
that  the  plaintiff  owned  the  lot  in  question  at  the  time  stated  in 
the  petition ;  that  the  commissioner  of  public  works  of  Atlanta,  at 
or  about  the  time  indicated,  and  with  the  employees  and  teams  of 
the  dty,  had  a  considerable  part  of  the  dirt  from  that  portion  of 
Old  Wheat  street  in  front  of  plaintiff's  lot  removed  therefrom,  for 
the  purpose  of  filling  washouts  in  other  near-by  streets  of  the  city ; 
that  the  cost  of  removing  this  dirt  and  placing  it  in  such  washouts 
was  less  than  $100 ;  that  there  was  a  general  ordinance  of  the  city 
authorizing  the  cominissioner  of  public  works  to  have  such  work 
done  without  a  special  ordinance  so  directing,  when  the  cost  of  the 
same  should  not  exceed  $100;  that  the  plaintiff  sold  his  lot  in 
March,  1900 ;  that  some  time  after  this  sale  the  city  had  Old  Wheat 
street  put  upon  a  permanent  grada  There  was  evidence  to  show 
that  plaintiff's  lot,  as  left  after  the  removal  of  the  dirt  in  Septem- 
ber, 1899,  was  of  less  value  than  it  was  before  the  dirt  was  re- 
moved, and  also  testimony  to  show  that  its  value  was  not  decreased 
by  this  work ;  and  there  was  testimony  showing  that  the  grading 
done  subsequently  to  the  sale  of  the  lot  by  the  plaintiff  enhanced 
the  value  of  the  same.  There  was  a  verdict  for  the  defendant. 
The  plaintiff  made  a  motion  for  a  new  trial,  which  was  overruled^ 
and  he  excepted. 

1.  The  plaintiff  swore  and  introduced  a  witness  who  was  present 
under  a  subpoena  duces  tecum,  and  examined  him  only  in  reference 
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to  a  deed  in  his  poaeesdon.  The  court,  over  the  objection  of  the 
plaintiff,  then  allowed  the  witness  to  testify,  on  cross-examination, 
as  to  the  merits  of  the  case.  The  motion  for  a  new  trial  complained 
that  this  was  error.  There  is  no  merit  in  this  complaint  There 
was  no  question  as  to  the  competency  of  the  witness,  the  only  point 
made  being  that  the  defendant  did  not  have  the  right  to  cross-ex- 
amine him  in  reference  to  the  merits  of  the  case,  under  the  circum- 
stances. In  AUcen  v.  Cato^  23  Oa.  154,  it  was  held:  ^When  a 
witness  is  called  and  examined,  even  to  only  a  formal  point,  by  one 
party,  the  other  party  has  the  right  to  cross-examine  him  as  to  all 
points." 

2.  Error  was  assigned  in  the  motion  for  a  new  trial  upon  the 
refusal  of  the  court,  upon  motion  of  plaintiff,  to  rule  out,  as  irrele- 
vant, this  testimony  of  a  witness :  **  I  think  the  grading  of  the  street 
made  the  property  more  valuable.  When  the  job  was  completed, 
it  helped  the  property."  We  do  not  think  this  evidence  was  irrel- 
evant. The  contention  of  the  defendant  seems  to  have  been,  that 
removing  the  dirt  from  the  street  in  1899  was  simply  a  part  of  a 
scheme  to  put  the  street  on  a  permanent  grade,  that  this  scheme 
had  been  carried  out,  and  that  when  the  work,  in  pursuance  thereof, 
had  been  completed,  the  lot  in  question  was  not  decreased  in  value, 
but  was  worth  more  than  it  was  when  this  work  was  b^[un.  It 
was  for  the  juiy,  under  this  contention,  to  determine,  from  the  evi- 
dence submitted,  whether  removing  the  dirt  in  1899  was  part  of  a 
scheme  to  put  the  street  on  a  permanent  grade;  and  if  so,  whether, 
when  the  entire  work  had  been  completed,  the  value  of  the  plain- 
tiff's lot  had  been  diminished.  Therefore  it  was  competent  for  the 
defendant,  in  connection  with  evidence  tending  to  show  that  the 
work  which  the  plaintiff  claimed  damaged  his  property  was  but  a 
part  of  such  a  scheme,  which  had  been  carried  to  completion,  to 
show  that  when  the  grading  of  the  street  was  finished,  the  lot  of 
the  plaintiff  was  not  thereby  damaged.  The  plaintiff  had  the  right, 
by  cross-examination,  to  ascertain  from  the  witness  what  e^ect  the 
mere  cutting  down  of  the  street  in  front  of  the  plaintiff's  lot,  in 
1899,  had  upon  the  value  of  such  lot,  and  also  to  show  whether  or 
not  the  enterprise  was  then  completed ;  and,  moreover,  he  might 
have  invoked  proper  instructions  from  the  court  as  to  this  matter. 

3.  The  motion  for  a  new  trial  recites  that,  during  the  progress 
of  the  trial,  and  in  the  presence  and  hearing  of  the  jury,  the  coutt 
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made  the  following  statements:  **  The  work  was  not  completed  be- 
fore you  sold  it;  and  if  it  was  ^Id  when  the  work  was  in  an  in- 
complete condition,  it  don't  make  any  difference  when  it  was  com- 
pleted, a  year  or  more  afterwards.  If  the  city  is  going  to  grade  a 
street  and  before  it  was  completed  you  sell,  and  you  say  you  are 
damaged,  you  can't  state  in  the  midst  of  the  work  you  are  dam- 
aged ;  but  if  it  is  afterwards  completed  the  city  is  certainly  relieved, 
if  you  are  not  damaged  in  its  completed  condition."  **  The  evidence 
tends  to  show  it  was  a  general  scheme  of  the  city."  "If  they  show 
that  it  was  part  of  the  scheme  to  go  there  and  fix  it  as  they  did, 
and  you  happen  to  sell  out  before  they  finished  it,  you  can't  claim 
damages.  It  is  a  question  for  the  jury  whether  it  was  a  part  of  a 
scheme  or  not."  "  I  hold  that  the  commissioner  of  public  works 
has  no  right  to  grade  a  street  without  it  first  being  passed  up  by 
the  city  council"  The  error  assigned  upon  these  statements  was, 
that  they  contained  expressions  or  intimations  of  the  judge's  opin- 
ion as  to  what  had  been  proved.  We  think  this  exception  well 
taken.  Section  4334  of  the  Civil  Code  provides  that  it  is  error  for 
a  judge,  during  the  progress  of  the  trial,  or  in  his  charge  to  the 
jury,  to  express  or  intimate  his  opinion  as  to  what  has  or  has  not 
been  proved,  and  that  should  any  judge  violate  the  provisions  of  the 
section,  the  decision  in  such  case  shall  be  reversed  and  a  new  trial 
granted.  It  is  true  that  the  statements  objected  to  seem  to  have 
been  made  by  the  judge  in  a  colloquial  discussion  between  him  and 
coimsel,  upon  the  question  of  admitting  or  rejecting  evidence ;  and 
while  the  provisions  of  the  section  cited  should  not  be  so  rigidly  ap- 
plied as  to  prevent  the  judge  from  giving  his  views  on  legal  ques- 
tions presented  by  such  a  discussion,  yet  he  must  avoid  making  any 
plain  and  direct  statement  concerning  what  has  been  proved  or  not 
proved.  If  necessary  to  allude  to  the  evidence,  he  should  do  so 
in  hypothetical  terms.  BaUroad  v.  Lucas^  110  Oa,  121,  and  cases 
dted; /TwttraTUje  Co.v.  Wickhamy  Id.  130. 

4.  Another  ground  of  the  motion  for  a  new  trial  is,  that  the  court 
erred  in  charging  the  jury  as  follows:  "Kow,  under  the  law,  the 
State  of  Georgia  has  given  the  city  a  charter,  and  the  city  can  only 
act  through  its  charter  as  given  to  it  by  the  legislature,  and  it 
gives  the  city  the  right  over  its  streets  to  grade  them,  to  widen 
them,  or  to  make  new  streets,  or  anything  of  that  kind,  and  the 
coiudl  only  has  the  right  to  do  that."    Another  ground  of  the  mo- 
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tion  is,  that  the  court  erred  in  charging :  "If  you  believe  that  the 
commissioner  of  public  works  went  out  and  graded  a  street  and 
graded  it  without  authority  from  the  general  council  authorizing  it, 
or  any  act  or  resolution  passed  by  it  directing,  then  he  did  it  with- 
out the  authority  of  the  dty,  and  the  city  would  not  be  liable  lot 
it."  The  exception  to  these  instructions  was,  in  effect,  that  they 
were  not  applicable  to  the  evidence,  and  were  calculated  to  mislead 
the  jury,  by  impressing  them  with  the  idea  that,  in  the  absence  of 
a  special  resolution,  or  ordinance,  of  the  dty  council  authorizing 
it,  the  commissioner  of  public  works  had  no  authority  to  do  the 
work  which  the  plaintiff  claimed  damaged  his  property,  even 
though  the  cost  of  such  work  was  less  than  one  hundred  dollars. 
This  exception  was  well  taken.  Section  1021  of  the  Code  of  the 
€ity  of  Atlanta,  which  was  in  evidence,  provides :  *'  The  said  com- 
missioner of  public  works  shall  not  be  authorized  to  make  any  con- 
tract, or  do  any  work  of  Us  own  motion,  the  cost  of  which  would 
exceed  one  hundred  dollars."  The  uncontradicted  evidence  of  the 
<x)mnussioner,imder  whose  supervision  the  dirt  was  removed  from 
the  street  in  front  of  the  plaintiff's  lot,  was  to  the  effect  that  he 
did  such  work  in  pursuance  of  his  duty  as  such  official,  and  that 
the  cost  of  the  same  did  not  exceed  one  hundred  dollars.  Nobody 
contended  that  there  was  any  special  ordinance,  or  resolution,  au- 
thorizing the  commissioner  to  do  that  work,  and  there  was  no  evi- 
dence as  to  whether  or  not  the  permanent  grading  of  the  street, 
which  was  done  after  the  plaintiff  sold  his  lot,  was  authorized  by 
special  ordinance,  or  resolution,  of  the  dty  council. 

5.  The  last  ground  of  the  motion  for  a  new  trial  was,  that  the 
court  erred  in  charging  the  jury  that  *'  The  city  is  allowed  to  show, 
where  a  piece  of  property  is  damaged  in  value  by  reason  of  a  cut- 
down  or  a  fill-up,  or  any  other  change  in  the  fixing  of  the  street, — 
to  show  that  the  improvement  of  the  street  is  a  set-off  to  any  dam- 
age done  to  the  particular  property ;  and  .  .  if  you  believe  Uiat 
although  this  property  was  hurt  by  reason  of  the  cut-down,  if  you 
believe  the  improvements  made  there  on  the  street  were  suffid^t 
to  set  off  any  damage  done  by  reason  of  the  cut-down,  then  you 
would  not  find  anything  for  the  plaintiff,  but  w^ould  find  for  the 
defendant."  The  exception  to  tUs  charge  was,  in  effect,  that  it  was 
susceptible  of  the  construction  that  the  dty  could  s^  off  against 
plaintiff's  claim  for  damages  enhanced  values  of  other  property  on 
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other  parts  of  the  street,  whether  plaintiff's  property  was  enhanced 
in  value  or  not.  There  was  evidence  that  the  grading  of  the  street 
was  a  public  benefit  and  improved  the  property  thereon.  The  l^al 
principle  which  his  honor  doubtless  intended  to  give  in  the  instruc- 
tion complained  of  is,  that  a  mimidpality  may  set  off,  against  al- 
lied damage  to  realty  inconsequence  of  its  having  graded  a  street, 
any  enhancement  of  the  value  of  that  particular  property,  resulting 
from  the  grading;  but  this  principle  was  not  clearly  and  accurately 
stated  by  him,  and  we  think  that  the  charge  was  subject  to  the 
criticism  made  upon  it  by  the  plaintiff  in  error.  It  follows  from 
the  foregoing  that  there  must  be  a  reversal  of  the  judgment  over- 
ruling the  motion  for  a  new  trial. 

Judgment  reversed.     All  the  Justices  concurring^  except  Little, 
J.,  absent. 


RAT  V.  ANDERSON,  administrator. 

114    9761 

A  trial  of  an  issue  tendered  in  the  name  of  a  deceased  plaintiff  in  execution  to  jy_^l^ 
a  claimant,  and  by  the  latter  met  with  the  nsual  rejoinder,  is  a  mere  nullity  ]^  ^1 
and  settles  nothing.  ei25  Ms' 

Under  the  facts  disclosed  by  the  record  in  the  present  case  no  issue  was  tendered 
to  the  claimant  by  any  living  person,  and  the  court  erred  in  not  sustaining 
the  motion  to  reinstate. 

Argaed  February  19, —Decided  March  12,  1902. 

Motion  to  set  aside  judgment.  Before  Judge  Lumpkin.  Fulton 
superior  court.     May  6,  1901. 

W.  R.  Hammond^  for  plaintiff  in  error:  Anderson,  as  adminis- 
trator, was  not  a  party  pro  forma  to  the  record  in  the  claim  case. 
112  Ga.  675.  A  judgment  in  favor  of  or  against  a  party  who  is 
dead  at  the  time  of  trial  should  be  set  aside  on  motion.  49  L.  R  A. 
153;  27  Id.  735;  18  Ala.  619;  3  Oa.  104;  51  Oa.  234;  53  Oa. 
498;  68  Oa.  137.  In  the  cases  reported  in  64  Qa.  292,  63  Ga. 
224,  69  Oa.  539,  and  77  Oa.  136,  the  claimants  appear  to  have 
been  estopped  by  reason  of  having  waited  too  long;  but  in  this  case 
there  is  no  element  of  estoppel.  The  motion  to  set  aside  the  judg- 
ment was  the  proper  motion.  A  motion  in  arrest  is  for  a  defect 
which  appears  on  the  face  of  the  record  or  pleadings.  Civil  Code, 
§  5363;  9  Oa.  59;  21  Oa.  271 ;  103  Oa.  676,  676.  The  incidental 
allegation  in  claimant's  equitable  petition  in  aid  of  her  claim,  that 
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Mrs.  Pease  was  dead^  did  not  make  the  admioistrator  a  party,  and 
was  not  an  "intrinsic  defect"  in  the  record,  in  legal  contemplation. 
Anderson^  Anderson  &  ThomaSy  contra:  There  is  no  provision  of 
law  for  making  parties  in  a  case  after  judgment,  and  after  execution 
is  issued.  It  is  provided  that  if  parties  plaintiff  die  after  a  daimis 
filed,  the  l^al  representative  may  be  made  a  party  (Civil  Code^ 
§  502  l),and  that  parties  shall  be  made  in  pending  causes  (Id.  §  5016); 
also  that  the  death  of  a  defendant  after  judgment  does  not  prevent 
issuance  of  a  fi.  fa.  without  making  new  parties  (Id.  §  5034);  and  in 
certain  cases  from  which  appeals  might  lie,if  either  party  dies  after 
judgment  but  before  issuance  of  execution,  the  execution  may  never- 
theless issue  without  new  parties  (Id.  §5023).  Death  of  plaintiff 
after  issuance  of  execution  does  not  prevent  levy ;  levy  may  be  made  at 
instance  of  legal  representative,  or  even  of  heirs  at  law.  73  Oa.  386. 
Even  if  a  claim  is  afterwards  filed,  the  administrator  need  be  made 
a  party  only  for  the  purpose  of  securing  costs,  and  a  failure  to  do  so 
would  be  a  mere  irregularity  not  affecting  the  validity  of  the  judg- 
ment. 73  Oa.  388 ;  69  Ga.  539.  Judgment  may  be  entered  with- 
out making  new  parties,  where  plaintiff  dies  after  verdict.  77  Ga. 
137.  An  administrator  who  was  sued  as  an  individual  and  pleaded 
in  his  representative  capacity  was  concluded,  though  he  had  not  as 
such  been  made  a  party.  106  Ga,  792.  Mere  irregularities  and 
amendable  defects  are  cured  by  verdict,  and  do  not  authorize  judg- 
ment to  be  set  aside.  Gvil  Code,  §  5365 ;  46  Ga.  98 ;  63  Ga,  224 ; 
64  Ga.  292;  69  Ga.  539;  95  Ga.  675 ;  107  Ga.  68.  Headings 
must  be  so  defective  that  no  legal  judgment  can  be  rendered.  Civil 
Code,  §5364;  70  Ga.  579  (3). 

LuBiPKiN,  P.  J.  At  the  October  term,  1900,  this  court  dismissed 
the  writ  of  error  in  a  case  stated  upon  the  docket  as  that  of  '^  A. 
F.  Eay  v.  P.  P.  Pease,  adm'r,  et  al."  The  bill  of  exceptions  did  not 
designate,  eis  nominibus,  the  parties  thereto.  It  was  obvious,  how- 
ever, that  Mrs.  Eay  was  the  plaintiff  in  error  in  the  case.  The  only 
indication  given  by  the  bill  of  exceptions  as  to  who  should  be  re- 
garded as  defendants  in  error  was  a  recital  therein  that  ''the  case  of 
Emma  C.  Pease  vs.  A.  F,  Ray,  claimant,  and  P.  P.  Pease,  adminis- 
trator of  Emma  C.  Pease,  vs.  A.  F.  Bay,  claimant,  the  two  cases  hav- 
ing been  consolidated,"  came  on  to  be  tried  in  the  superior  court  of 
Fulton  county.  See  112  Ga.  676.  The  bill  of  exceptions  in  no 
way  referred  to  Clifford  L.  Anderson  as  a  party  thereto.     We 
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treated  the  document  as  in  effect  designating  as  defendants  in  error 
Emma  C.  Pease  and  P.  P.  Pease  as  her  administrator,  and  it  aflBrm- 
atively  appeared  from  the  record  then  before  us  that  both  these 
persons  had  died  before  the  trial  took  place  in  the  court  below. 
Accordingly,  we  held  that  the  case  was  before  us  without  a  living 
defendant  in  error,  and  dismissed  the  writ  of  error.  This  was  done 
on  our  own  motion  and  without  notice  to  counsel  for  Mrs.  Ray ;  for 
it  plainly  appeared  that  the  defect  in  the  bill  of  exceptions  could 
not  be  cured  by  amendment,  there  being  nothing  in  the  record  to 
disclose  that  any  living  person  figured  at  the  trial  below  as  plain- 
tiff in  execution.  After  the  judgment  of  this  court  dismissing  the 
writ  of  error  had  been  rendered,  counsel  for  Mrs.  Ray  filed  in  the 
court  below  a  motion  to  reinstate  the  case.  Clifford  L.  Anderson 
as  administrator  of  Mrs.  Pease  was  made  respondent  to  this  motion. 
We  will  not  now  stop  to  inquire  whether  or  not  a  formal  motion  to 
reinstate  was  necessary.  >  It  may  be  that  under  the  circumstances 
a  simple  motion  to  set  the  claim  case  for  trial  and  bring  on  a  hecir- 
ing  thereof  was  all  that  was  requisite.  Indeed,  the  motion  actu- 
ally filed  was  in  essence  one  to  this  effect.  Since,  however,  counsel 
for  both  sides  invoke  a  decision  which  will  determine  the  exact 
status  of  the  case,  we  will  undertake  to  settle  the  real  controversy 
between  them.  The  brief  of  counsel  for  the  defendant  in  error 
states  that  "the  only  real  question  in  this  case  is  whether  or  not 
C.  L.  Anderson,  the  administrator  of  Emma  C.  Pease,  was  l^ally 
in  court  in  his  representative  capacity  in  the  trial  of  the  claim  cases, 
so  as  to  render  the  verdict  and  judgment  rendered  therein  valid  and 
binding  upon  all  parties."  On  this  question  the  case,  as  presented 
to  us,  turns.  After  a  careful  investigation  of  the  record  now  be- 
fore us,  we  have  reached  the  conclusion  that  Mr.  Anderson  was  not 
a  party  to  the  case  when  it  was  tried  in  the  court  below,  and  the 
present  record  bears  out  the  statement  made  in  the  opinion  filed  by 
the  writer  when  the  case  was  here  before,  that  "it  would  seem, 
therefore,  that  the  court  below  went  through  the  form  of  having  a 
trial  between  two  deceased  persons,  designated  as  plaintiffs  in  ex- 
ecution, on  the  one  side,  and  a  living  claimant  on  the  other."  It 
appears  that  the  sheriff  levied  two  executions  upon  the  land  in  con- 
troversy. One  of  them  was  in  favor  of  Emma  C.  Pease  against 
Lavender  R  Ray,  and  the  other  was  in  favor  of  P.  P.  Pease,  admin- 
istrator of  Emma  C.  Pease,  et  al.  against  the  same  defendant.  One 
e2 
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of  the  levies  recited  that  it  was  made  "in  behalf  of  difford  L  An- 
derson as  administrator  of  the  estate  of  Emma  C.  Pease,  deceased;" 
the  other  levy  did  not  contain  a  like  recital  Upon  one  of  the  ex- 
ecutions a  tender  of  issue  in  the  following  words  was  entered: 
"And  now  comes  the  plaintiff  infi.  fa.  and  tenders  issue  to  the 
claimant  and  says/'  etc.  Upon  the  other  an  issue  in  the  following 
words  appeared :  "And  now  comes  the  plaintiff  and  tenders  issue 
to  the  claimant  and  says/'  etc.  To  these  issues  Mrs.  Ray  made  the 
usual  rejoinder.  The  cases  were  then  consolidated  and  the  trial 
proceeded.  It  also  appears  that  Mrs.  Ray  filed  an  equitable  am^id- 
ment  in  aid  of  her  claim.  She  therein  stated  the  fact  that  both 
the  Peases  were  dead,  and  that  Anderson  was  administrator  of  the 
estate  of  Mrs.  Pease  ;  but  there  was  no  prayer  against  him  as  such. 
The  answer  to  this  amendment  was  headed  as  follows :  "Emma  C. 
Pease  et  .al.  va,  L.  R  Ray,  defendant,  Mrs.  A.  F.  Ray,  claimant 
Consolidated  cases  Nos.  7283  and  7284.  Fulton  Superior  Court" 
The  answer  began  with  the  words,  "And  now  comes  the  plff.  in  fi. 
fa.  and,  by  way  of  special  plea  to  the  equitable  petition  filed  by  the 
claimant,  says,"  etc.  This  answer  was  signed, "  King  &  Anderson, 
attys.  for  plff.  in  fi.  fa./'  and  was  verified  by  an  affidavit  the  mate- 
rial part  of  which  is  in  the  following  words :  "  Personally  before 
me  came  Clifford  L.  Anderson,  the  administrator  of  the  estate  of 
Emma  C.  Pease,  and  on  oath  says/'  etc.  This  affidavit  was  signed, 
"  Clifford  L  Anderson."  There  was  no  order  making  Anderson  as 
administrator  a  party  either  to  the  claim  case  proper  or  to  the  equi- 
table amendment.  Passing  by  the  latter  for  a  moment,  we  are  quite 
dear  that  Mr.  Anderson  was  not  a  party  to  the  original  claim  case. 
There  was,  as  just  stated,  no  order  making  him  a  party,  nor  did  he 
as  administrator  tender  an  issue  to  the  claimant.  Had  he  done  so, 
this  might  have  been  sufficient.  The  issue  as  to  one  of  the  execu- 
tions was  tendered  in  behalf  of  the  "  plaintiff  in  fi.  fa.,"  and  as  to  the 
other  in  behalf  of  the  "plaintiff;"  and  in  each  instance  the  person 
thus  designated  was  one  who  was  dead.  So  there  waa  no  one  liv- 
ing standing  in  the  place  of  a  party  plaintiff  in  execution.  The 
fact  that  one  of  the  levies  recited  that  it  was  made  in  behalf  of  the 
administrator  does  not  help  the  matter ;  for  the  sheriff  has  no  au- 
thority to  make  parties  to  cases,  and  certainly  did  not  undertake  to 
do  so  in  this  instance.  We  are  also  of  the  opinion  that  the  filing 
of  the  equitable  amendment  by  Mrs.  Ray,  and  what  was  done  with 
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reference  thereto,  did  not  have  the  effect  of  making  Mr.  Anderson 
a  party.  As  will  have  been  seen,  the  case  was  stated  at  the  head  of 
the  answer  as  that  of  "Emma  C.  Pease,  et  al.  vs,  L.  R.  Ray,  defend- 
ant, Mrs.  A.  F.  Ray,  claimant."  The  person  who  "  comes  "  to  make 
answer  is  described  as  "plflf.  in  fi.  fa."  Viewed  vrith  reference  to  the 
heading,  it  can  not  be  said  that  the  person  answering  was  Mr.  An- 
derson. The  answer  was  signed  by  attorneys  "for  plflf.  in  fi.  fa." 
The  words  last  quoted  did  not  in  this  place  any  more  designate  Mr. 
Anderson  than  the  same  words  as  used  in  the  beginning  of  the  an- 
swer. It  is  true  that  the  aflBdavit  verifying  the  answer  was  made  and 
signed  by  Mr.  Anderson,  and  he  therein  describes  himself  as ''  the 
administrator  of  tiie  estate  of  Emma  C.  Pease."  But  certainly  this 
<iid  not  make  him  in  his  representative  capacity  a  party  to  the  an- 
swer. Pleadings  may  be  verified  by  the  affidavits  of  persons  who 
are  not  parties. 

Section  5021  of  the  Civil  Code  reads  as  follows:  "In  all  cases 
where  a  claim  shall  be  interposed  to  property  levied  on  by  virtue 
of  di,  fieri  facias  or  attachment  from-  any  of  the  courts  of  this  State, 
in  favor  of  one  or  more  persons,  and  pending  such  claim  one  of  the 
plaintiffs  shall  die,  the  case  shall  proceed  in  the  name  of  the  survi- 
vor, and  on  the  death  of  the  last  or  only  plaintiff,  the  executor  or 
administrator  of  such  deceased  may,  on  motion,  be  made  a  party 
instanter^  and  said  case  shall  proceed  without  further  delay."  That 
section  provides  for  a  case  in  which  "the  last  or  only  plaintiff"  in 
execution  dies  after  levy  and  claim,  and  declares  that  in  such  event 
his  legal  representative  may,  on  motion,  be  made  a  party  to  the 
claim  case.  Where  the  levy  is  made  after  the  death  of  the  plain- 
tiff in  execution,  it  would  seem  by  analogy  that  the  same  procedure 
should  be  followed,  namely,  that  the  representative  of  the  deceased 
plaintiff  be  made  a  party  to  the  claim  case.  As  intimated  above, 
this  might  be  accomplished  merely  by  a  tender  of  an  issue  by  the 
representative  and  a  proper  response  thereto  by  the  claimant. 

Counsel  for  defendant  in  error  cite  several  decisions  of  this  court. 
We  will,  however,  notice  only  two  of  these.  They  are  most  nearly 
in  point,  and  the  others  are  not,  in  our  opinion,  sufficiently  pertinent 
to  the  issue  in  question  to  require  discussion.  We  do  not  think 
that  the  case  of  Bountree  v.  Lathrop,  69  Ga,  539,  supports  the  con- 
tention of  the  defendant  in  error.  That  was  a  claim  case  in  which 
a  verdict  was  returned  finding  the  property  subject  to  the  execu- 
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tion,  which  was  in  favor  of  J.  W.  Lathrop  &  Company.  There  was 
a  motion  in  arrest  of  judgment,  based  on  the  ground,  stated  as  a 
matter  of  fact,  that  J.  W.  Lathrop  had  died  before  the  term  of  the 
court  at  which  the  claim  case  was  tried.  It  did  not  appear  on  the  face 
of  the  execution  or  in  any  of  the  papers  of  the  claim  case  proper 
that  J.  W.  Lathrop  was  dead ;  so  the  motion  in  arrest  was  held  to 
be  not  well  taken,  and  Mr.  Justice  Crawford  remarked  that  if  the 
record  of  the  original  suit  be  looked  to,  it  would  disclose  not  only 
that  J.  W.  Lathrop  had  died,  but  also  that  an  order  was  passed  al- 
lowing the  case  to  proceed  in  the  name  of  J.  W.  Lathrop  Jr.  and 
J.  L.  Warren,  as  surviving  partners.  In  Bogers  v.  Truett,  73  Ga^ 
3^6,  it  was  held  that,  ''After  a  judgment  has  been  rendered  and 
execution  has  issued  thereon,  if  the  plaintiff  in  execution  die,  lus 
administrator  or  executor,  or  perhaps  his  heir  at  law,  may  have  the 
execution  levied;  or  any  other  person  who  owns  such  execution,  or 
to  whom  it  may  have  been  transferred,  may  cause  it  to  be  levied.  If 
the  property  levied  on  be  claimed,  then  some  one  who  controls  the 
execution,  as  executor,  administrator,  or  transferee,  must  be  made 
a  party  to  the  claim  case  for  the  purpose  of  securing  the  costs."  It 
was  insisted  that  the  court's  ruling,  thus  expressed,  was  that  the 
only  purpose  of  having  the  administrator  of  the  deceased  plaintiff 
in  execution  made  a  party  was  to  secure  costs.  We  think  this  view 
of  the  case  entirely  too  restricted.  There  should  be  a  party  not 
only  for  the  purpose  of  securing  costs,  which  is  a  mere  incident,  but 
also  for  binding  every  person  or  interest  to  be  affected  by  the 
judgment  Indeed,  it  seems  that  there  is  as  much  reason  for  hav- 
ing the  necessary  parties^in  claim  cases  as  in  cases  of  any  other 
kind.  In  view  of  what  has  been  said  above,  it  is  our  opinion  that 
the  court  should  have  treated  the  original  judgment  in  the  consol- 
idated  cases  as  a  mere  nullity,  and  have  granted  the  motion  to  re- 
instate. 

Judgment  reversed.     All  the  Justices  eoncti/rring,  except  LUtk, 
«/.,  absent. 
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Cramer  &  Company  v.  Huff. 

Fish,  J.  1.  When  a  piomiaBoiy  note  stipalated  for  the  payment  of  **  attorney's 
fees,  to  be  fixed  by  the  court,  not  to  exceed  ten  per  cent,  of  principal  and  in- 
terest, if  collected  by  suit,*'  it  was  erroneous,  on  the  trial  of  an  action  brought 
iqN>n  such  note,  for  the  court  to  instruct  the  jury  that  they  would,  in  case 
they  found  against  the  defendant's  pleas,  be  authorized  *^  to  give  attorney's 
fees  against  the  defendants  in  a  sum  not  lees  than  ten  per  cent.,"  where  no 
evidence  at  all  relating  to  what  were  reasonable  attorney's  fees  was  intro- 
duced at  the  trial. 

2.  Where  on  the  trial  of  such  an  action  a  verdict  allowing  attorney's  fees  in  ac- 
cordance with  such  an  instruction  was  returned,  a  ground  of  a  motion  for  a 
new  trial  filed  by  defendants,  and  based  upon  the  error  thus  committed,  was 
good ;  but  if  on  the  hearing  of  the  motion  the  plaintiff  offered  to  write  off  the 
recovery  of  the  attorney's  fees,  he  should  have  been  permitted  to  do  so,  even 
though  defendants  objected  thereto ;  as  this  would  have  effectually  corrected 
the  error. 

S.  If  instead  of  allowing  the  plaintiff  to  write  off  such  recovery  because  of  such 
ol^ecUon  the  court  allowed  the  verdict  to  stand  as  a  whole  and  overruled  the 
motion  for  a  new  trial  generally,  this  court  (there  being  no  merit  in  any  other 
ground  of  the  motion  for  new  trial)  will  affirm  the  judgment  with  direction 
that  the  recovery  of  attorney's  fees  be  written  off.  But  it  will  be  adjudged 
that  the  costs  of  the  writ  of  error  be  paid  by  the  plaintiffs  in  error ;  for,  had 
they  accepted,  as  they  should  have  done,  the  offer  made  by  plaintiff  on  the 
heuingof  the  motion,  there  would  have  been  no  necessity  whatever  for  bring- 
ing the  case  to  this  court 
Judgment  cffflrmed,  toUh  direction,  AU  the  Justices  concurring^  except  Little^  J. , 

chsent. 

Argued  February  90,— I>eoided  March  12, 1902. 

Complaint.     Before  Judge   Calhoun.     City  court  of   Atlanta. 
February  6, 1901. 

T.  C.  Battle,  for  plaintiffs  in  error. 
e/l  B.  Irvnn  and  J,  L,  Travis,  contra. 
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1.  Though  a  motion  to  set  aside  a  judgment,  in  a  case  of  the  nature  below  indi*  jjj  ^l 

cated,  is  one  addressed  to  the  sound  discretion  of  the  court,  such  a  motion  

should  not  be  granted  unless  founded  upon  a  meritorious  reason. 

2.  The  fact  that  a  defendant,  whose  case  had  been  set  for  trial  on  a  day  certain, 
was  not  then  present  in  court,  in  person  or  by  counsel,  because  of  a  mislead- 
ing statement  published  in  a  newspaper,  to  the  effect  that  the  hearing  of  the 
case  had  been  postponed,  does  not  constitute  such  a  reason,  when  the  plaintiff 
was  in  no  way  responsible  for  such  publication. 

Argued  February  20,  —  Decided  March  12, 1908. 
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Motion  to  set  aside  judgment.     Before  Judge  Calhoun.     Citj 
court  of  Atlanta.     June  1,  1901. 

JarruB  K,  Hines^  for  plaintiff.     Thomas  L.  Bisfiopy  for  defendants. 

Fish,  J.  This  record  shows  that  on  the  preceding  Friday  the 
case  of  H.  A.  Kellam  v,  J.  C.  Todd  and  M.  C.  Akin,  in  the  dty  couit 
of  Atlanta,  was  regularly  assigned  to  be  tried  on  December  20, 
1900 ;  that  it  was  entered  on  the  board  in  the  court-room  as  set  for 
trial  on  that  date,  and  was  never  marked  **  checked;"  that  the  case 
was  duly  called  in  its  order  on  the  day  it  was  assigned  for  trial, 
and  was  then  tried  and  verdict  and  judgment  rendered  for  the  plain- 
tiff, neither  the  defendants  nor  their  counsel  being  pnesent.  On 
January  11,  1901,  the  defendants  moved  to  set  aside  the  verdict 
and  judgment  and  to  have  the  case  reinstated ;  the  only  grounds  of 
the  motion  insisted  on  being:  "  2.  That  on  the  morning  of  Decem- 
ber 20,  1900,  the  Daily  Report,  a  sheet  published  for  the  informa- 
tion of  lawyers  having  cases  in  the  courts,  published  a  statement 
that  the  case  against  your  petitioners  was  checked  for  the  week.  3. 
Your  petitioners  further  show  that  they  were  in  the  dty  and  ready 
for  trial,  and  were  misled  by  the  publication  in  the  said  Report,  the 
official  organ  of  the  courts  of  Fulton  county,  Geoi^ia.  4.  That  they 
bona  fide  believe  that  they  have  a  good  defense  to  said  suit."  The 
motion  was  granted,  the  verdict  and  judgment  set  aside,  and  the 
case  reinstated;  to  which  ruling  the  plaintiff,  Kellam,  excepted. 
In  passing  upon  the  motion,  the  court  seems  to  have  had  before  it 
only  the  motion  itself  and  the  answer  thereto,  both  of  which  were  vct- 
ified.  It  does  not  appear  from  the  record  that  the  motion  was  made 
during  the  term  at  which  the  verdict  and  judgment  wore  rend^ed, 
nor  that  the  defendants  had  any  meritorious  defense  to  the  action. 
No  such  points,  however,  were  made  by  counsel  for  plaintiffs  in 
error.  Assuming,  however,  that  the  motion  was  timely  made  and 
that  the  defendants  had  filed  a  meritorious  defense,  the  question  to  be 
dedded  is,  did  the  court  abuse  its  discretion  in  granting  the  motion  ? 
While  it  is  true  that  motions  of  this  character  are  addressed  to  the 
sound  judicial  discretion  of  the  court,  yet  it  is  equally  true  that 
they  should  not  be  granted  unless  founded  upon  a  meritorious  rea- 
son, and  the  mere  laches  of  the  party  against  whom  Uie  judgment 
has  been  rendered  will  not  be  considered  a  suffident  cause.  Moore 
Y.  Kdly,  109  Oa.  798  (2).     The  only  reason  assigned  by  the  defend- 
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ants  in  the  present  case  why  thej  were  not  present  when  it  was 
tried  was,  that  they  were  misled  by  a  publication  in  the  ''Daily  Re- 
port," a  paper  published  for  the  information  of  lawyers  having  cases 
in  the  courts,  to  the  effect  that  the  case  had  been  '*  checked  "  for  the 
week.  While  the  motion,  characterizes  the  "  Daily  Report"  as  "  the 
official  organ  of  the  courts  of  Fulton  county,  Geoi-gia,"  we  know  of 
no  law  which  authorizes  any  court  of  this  State  to  have  an  official 
organ,  and  the  paper  must  be  considered  as  an  ordinary  newspaper. 
It  was  not  contended  that  the  plainti£f  or  his  counsel  was  in  any 
way  responsible  for  such  publication.  It  does  not  appear  that  the 
defendants,  or  Itheir  counsel,  made  any  effort  to  ascertain  the  cor- 
rectness of  the  published  statement.  The  least  diligence  in  this 
direction  would  have  developed  the  fact  that  the  case  had  not  been 
"  checked,"  but  was  standing  open  on  the  board  in  the  court-roouL 
It  was  held  in  Massey  v.  Alhn^  48  Ga.  21 :  "  Where  the  ground  upon 
which  a  motion  for  new  trial  was  based  was  that  the  defendant 
was  absent  from  the  court  on  the  day  the  case  was  called  and  tried, 
because  somebody  had  told  him  that  the  presiding  judge  had  given 
public  notice  to  all  parties  in  cases  that  were  litigated  that  they 
need  not  attend  court  on  that  day,  it  must  be  made  affirmatively 
to  appear  from  whom  the  defendant  obtained  such  information,  and 
that  such  public  notice  was  in  fact  given."  We  must  conclude  that 
the  motion  in  the  present  case  was  not  founded  upon  a  meritorious 
ground,  and  that  therefore  the  judge  erred  in  vacating  the  judgment 
and  reinstating  the  case. 

Judgment  reversed.     All  the  Justices  concwrriiig,  except  Little,  t/"., 
absent. 


CASHEN  V,  SOUTHERN  MUTUAL  BUILDING  AND  LOAN 
ASSOCIATION  et  al. 

One  who  purchases  from  a  building  and  loan  association  **  fully-paid  stock  *' 
upon  which  he  is  to  receive  a  ** guaranteed  dividend'^  at  a  named  rate  per 
cent.,  payable  at  fixed  times,  and  who  is  not  entitled  to  ** participate  in  fur- 
ther profits,''  is,  though  his  right  to  demand  payment  is  not  to  become  abso- 
lute until  he  shall,  after  the  expiration  of  a  stated  period,  have  given  a  spec- 
ified notice,  nor  imtil  there  shall  be  in  the  Ueasury  of  the  association  a  suffi- 
ciency of  assets  derivable  from  a  designated  source  to  pay  him  in  full,  in  all 
substantial  respects  a  creditor  of  the  association  and  entitled  to  be  dealt  with 
as  such  in  an  equitable  distribution  of  its  assets ;  and  this  is  so  without  re- 
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gatd  to  the  aboye-mentioned  conditioiis  w  to  payment,  if  such  distribatioii 
be  brought  about  without  fault  on  the  part  of  the  holder  of  such  **  itock.^* 

Argued  February  90» — I>eeided  Maroh  12, 1908. 

Exceptions  to  auditor's  report.  Before  Judge  Lumpkin.  Fulton 
superior  court.     June  28,  1901. 

Hmry  A.  Alexander,  for  plaintiff  in  error.  Fully-paid  stock  a 
debt,  and  entitled  to  be  paid  in  preference  to  instalment  stockhold- 
ers: Cook  \.  Editable  B.  &  Z.  Asso.,  104  Ga.  814,  829;  Savan- 
nah Real  Estate,  Loan  Jc  Building  Co.  v.  Silverberg,  108  &a.  281, 
289.  In  re  Guardian  etc.  Soc.,  23  Ch.  Div.  464 ;  People  ex  reL 
Fairchild,  140  N.  Y.  549,  s.  c.  24  L.  R  A.  57 ;  MunhaU  v.  Boe- 
decker,  44  HL  App.  131;  Dickinson  v.  Continental  Trust  Co.,  52 
N.  T.  Supp.  672,  s.  c  23  Misc.  Bep.  489 ;  Commonwealth  v.  Anchor 
B.  &  L  Asso.,  10  Pa.  Dist.  Rep.  167 ;  Heptasoph  Asso.  v.  linhart, 
4  Pa.  Dist.  Rep.  620 ;  Thompson,  B.  A  L.  Asso.  (2d  ed.)  §  128. 
Association  can  borrow  money  from  third  person  to  pay  withdraw- 
als, or  maturing  stock :  North  Hudson  Asso.  v.  Bank,  79  Wis.  31, 
&  c.  47  N.  W.  Rep.  303.  A  stockholder  may  become  a  creditor: 
Totten  y.  Tison,  54  Oa.  139.  Inherent  nature  of  building  and  loan 
association  constitutes  holder  of  matured  or  fully  paid  stock  a  cred- 
itor :  Cook  V.  B.  &  i.  Asso.,  104  Ga.  814(1) ;  Van  Peli  v.  B.  &  Z. 
Asso.,  87  Ga.  370;  Thompson,  B.  &  L.  Asso.  (2d  ed.)  §  132,  pp. 
254,  255,  258;  Thornton  &  Blackledge,  R  A  L.  Asso.  §330; 
Endlich,  B.  &  L.  Asso.  §§117,  490,  and  citations;  Eversman  v. 
Schmitt,  53  Ohio  St  184,  s.  c.  41  K  E.  139 ;  Mechanic's  etc  Asso. 
Appeal,  7  AtL  728 ;  Charles  Tyrell  Asso.  v.  Haley,  163  P&.  St.  301, 
a  c.  30  AtL  154;  North  Hudson  Asso.  v.  Bank,  79  Wis.  31,  a.  c. 
47  N.  W.  300.  Contract  to  be  so  construed  as  to  uphold,  rather 
than  destroy  it:  Civil  Code,  §3675,  par.  3;  Best,Ev.  (1st  Am.  ed.) 
§§  346,  347.  Intention  of  parties  to  be  sought :  Civil  Code,  §  3673. 
Criminal  to  declare  dividend  unless  legitimate  proceeds  of  invest- 
ment :  Penal  Code,  §  691.  Performance  of  condition  rendered  im- 
possible by  act  of  the  law  is  excused:  Macon  Co.  v.  Gibson,  85  (?a. 
1, 17,  and  citations.  Insolvency  and  receivership  do  not  destroy 
existence  of  corporation,  nor  its  rights  and  duties:  HoUifield  v. 
Wrightsville  R.  Co,,  99  Ga.  365,  370.  The  Cook  case  has  been 
followed,  with  reference  to  the  question  of  the  effect  of  "paid up" 
or  investment  "stock  "upon  the  character  of  the  association,  in 
WhiU  V.  B.  Jc  L.  Asso,,  106  Ga.  150,  151 ;  Bums  v.B.&L.  Asso., 


Digitized  by  VjOOQIC 


Ga.)  MARCH  TERM,  1902.  985 

108  Oa.  181,  183;  Angi4ir  v.  B.  it  L.  Asso.,  109  Oa.  625,  628. 
It  is  cited  in  Savannah  etc,  Co.  v.  Silverberg,  108  Ga.  281,  289; 
Union  Savings  Bank  v.  DottenJieim,  107  Ga.  606,  624 ;  So.  Home 
B.  &  L.  Aaso.  V.  Face,  110  Ga.  614;  Smith  v.  B.  &  L.  Asso.  Ill 
Ga.  811. 

TT.  2>.  -ff/Zw  and  Lumpkin  &  Burnett ,  contra.  The  stock  in  ques- 
tion is  not  even  preferred.  There  is  no  authority  in  the  charter  or 
in  any  by-law  for  such  a  preference.  The  contract  as  contended 
for  by  plaintiff  in  error,  even  if  made,  is  void.  If  it  can  be  con- 
sidered preferred  stock,  the  preference  is  only  that  dividends  shall 
be  paid  when  there  are  profits  to  pay  them  with;  not  in  the  event 
of  insolvency :  1  Cook,  Stock  (3d  ed.),  §  271 ;  Sumrall  v.  Columbia 
Co.  (Ky.),  50  N.  W.  69,  s.  c.  44  L.  R.  A.  659 ;  Towle  t;.  B.  &  L 
Asso.,  75  Fed.  398 ;  Latimer  v.  Equitable  Loan  Co.,  81  Fed.  776 ; 
State  V.  Equitable  Loan  Co.,  142  Mo.  325,  s.  c.  41  S.  W.  916 ;  For- 
wood  V.  Eubanks  (Ky.),  50  S.  W.  255;  Leahy  v.  Nat.  B.  &  L.  Asso., 
100  Wis.  555, 8.  c.  76  N.  W.  625 ;  Gibson  v.  Safety  Asso.,  170  LI. 
44,  s.  c.  48  K  E.  580;  Endlich,  B.  &  L.  Asso.  §464;  7  Thomp. 
Corp.  §8761 ;  Heinbokel  v.  National  L.  &  B.  Asso.,  58  Minn.  340, 
s.  c.  25  L.  R  A.  215.  Preferred  stockholder  not  considered  a  cred- 
itor: Totten  V.  Tison,  54  Ga.  139.  Doctrine  that  stockholder  seek- 
ing to  withdraw  must  show  that  there  are  funds  with  which  to  pay 
him  is  recognized  in  Crittenden  v. B.  &  L.  Asso.,  Ill  Ga.  266.  The 
Silverherg  case,  108  Ga.  281,  and  the  Cook  case,  104  Ga.  814,  are 
distinguishable  from  this  case. 

Lumpkin,  P.  J.  The  assets  of  the  Southern  Mutual  Building  & 
Loan  Association  were,  on  February  5,  1897, upon  an  equitable  pe- 
tition, placed  in  the  hands  of  receivers,  for  administration  and  dis- 
tribution. The  case  was  referred  to  T.  A.  Hammond,  Esq.,  as  au- 
ditor, who  passed  upon  the  various  issuer  arising  in  the  litigation 
thus  inaugurated,  and,  in  due  time,  filed  his  report.  It  appears  that 
at  least  two  classes  of  persons  held  what  may  be  termed  ''  stock 
certificates"  in  the  association.  To  one  of  these  classes  belonged 
those  who  undertook  to  mature  their  stock  in  the  association  by 
paying  in  monthly  installments  upon  the  usual  building  and  loan 
plan.  To  the  other  class  belonged  T.  V.  Cashen  Jr.,  the  plaintiff 
in  error.  He  held  a  certificate  of  which  the  following  \a  a  copy : 
''  Southern  Mutual  Building  and  Loan  Association  of  Atlanta.  This 
certifies  that  T.  V.  Cashen  Jr.,  of  Jacksonville,  State  of  Florida,  is 
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a  stockholder  of  the  Southern  Mutual  Building  and  Loan  Associa- 
tion of  Atlanta,  6a.,  and  has  subscribed  for,  and  is  the  owner  and 
holder  of  six  and  one  half  shares  of  fully-paid  stock,  Class  D,  of  the 
par  value  of  one'hundred  dollars  per  share,  for  which  six  hundred 
and  fifty  dollars  has  been  paid.    This  certificate  is  issued  to  and  ac- 
cepted by  the  holder  hereof  upon  the  terms  and  conditions  set  forth 
in  the  by-laws  of  said  Association.     Given  under  the  seal  of  said 
Association,  at  Atlanta,  Ga.,  this  17th  day  of  November,  1896. 
[Signed]  Henry  L.  Atwater,  V.  President.     H.  P.  Williams,  Secre- 
tary." Upon  this  certificate  was  printed  the  following  words : "  Fully 
paid  stock  shall  be  sold  for  one  hundred  dollars  per  share.     This 
stock  shall  bear  a  seven  per  cent,  guaranteed  dividend,  payable  three 
and  one  half  per  cent,  semi-annually.    This  stock  can  be  withdrawn 
at  any  time  after  one  year  from  the  date  thereof,  under  the  usual 
conditions  of  withdrawal,  upon  giving  sixty  days  notice  in  writing 
to  the  home  oflBce,  and  the  holder  shall  be  entitled  to  receive  one 
hundred  dollars  per  share  thereon,  the  dividends  having  been  paid 
previously.     In  consideration  of  the  guaranteed  dividend  of  seven 
per  cent.,  the  purchaser  waives  all  participation  in  further  profits,  and 
agrees  to  accept  the  face  value  of  the  stock  upon  withdrawal.     The 
directors  may  require  any  certificate  to  be  withdrawn  after  three 
years."    Cashen  filed  an  intervention  in  which  he  claimed  **  that,  un- 
der the  terms  of  the  certificate  issued  to  him,  he  was  a  creditor  of 
the  association  for  the  par  value  of  his  certificate  with  TJfc  interest 
per  annum  from  January,  1897,  until  paid,  and  entitled  to  a  pri- 
ority in  the  distribution  of  the  assets  over  the  ordinary  installment 
stock."     The  auditor  sustained  Cashen's  contention,  and  recom- 
mended a  judgment  in  his  favor  for  the  principal  sum  mentioned 
in  his  certificate,  with  interest  as  claimed.     Au  exception  to  this 
ruling,  made  by  the  association,  was  sustained  by  the  trial  judge,, 
and  this  is  the  only  error  assigned  in  the  bill  of  exceptions  now  be- 
fore us.     Apparently  all  persons  other  than  the  holders  of  certifi- 
cates issued  by  the  association,  having  claims  of  any  kind  against 
it,  were  paid  in  fulL     The  bill  of  exoeptions  recites  that  the  cor- 
poration was  a  building  and  loan  association  conducted  on  the  usual 
{dan,  and  that  its  business  as  such  was  carried  on  continuously  un- 
til the  appointment  of  the  receivers.     In  January,  1897,  Cashen 
received  the  sum  of  $5.50  as  a  dividend  for  the  period  which  had 
elapsed  since  the  issuance  of  his  certificate.     This  was  Uie  last  and 
only  payment  made  to  him. 
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The  following  is  an  extract  from  the  charter  of  the  association : 
**  The  object  of  said  Association  shall  be  pecuniary  profit  for  its 
stockholders ;  the  accumulation  of  a  fund  which  shall  be  paid  in 
monthly  installments  by  the  stockholders,  lending  the  same  on  real 
estate,  personal  or  other  acceptable  security  to  the  members  of  said 
Association,  or  to  persons  not  members  thereof,  taking  deeds,  mort- 
gages, executions,  or  other  liens,  or  personal  securities  therefor ;  to 
sell  or  dispose  of  all  such  securities  or  any  part  thereof,  if  deemed 
advisable;  to  make,  issue,  and  sell  bonds  or  other  obligations  based 
on  the  security  of  property  held  by  the  Association ;  to  buy,  sell^ 
own,  and  deal  in  any  real  or  personal  property ;  to  improve  any 
such  real  estate  by  erecting  buildings,  machinery,  or  other  appliances 
for  increasing  the  value  thereof ;  to  sell  the  same  for  cash  or  on  in- 
stallments, and  do  all  other  things  necessary  and  lawful  in  the  pros- 
ecution of  said  business  and  the  proper  management  thereof;  to 
have  and  use  a  common  seal,  to  sue  and  be  sued,  to  plead  and  be 
impleaded,  to  contract  and  be  contracted  with ;  to  have  such  other 
powers  and  do  such  other  acts  as  are  usual  and  proper  to  carry  out 
the  intent,  design,  and  purpose  of  said  Association."  It  did  not 
appear,  however,  that  the  association  engaged  in  any  business  not 
consistent  with  that  of  a  building  and  loan  association  ''pure  tod 
simple."  On  March  10,  1892,  the  directors  passed  the  following 
resolution :  "  The  committee,  to  wljom  was  referred  the  report  for 
further  action,  recommend  that  a  fully-paid  certificate  of  $100.00 
each  be  issued  at  par,  bearing  a  TJfc  guaranteed  dividend.  This 
stock  to  waive  all  right  to  participate  further  in  the  profits  by  reason 
of  the  guarantee.  To  be  allowed  to  withdraw  on  60  days  notice, 
after  one  year,  under  the  usual  conditions  as  to  withdrawals." 

The  following  are  sections  of  the  by-laws  of  the  association : 

"  Article  1.  Section  3.  The  capital  stock  of  this  Association 
shall  consist'of  fifty  thousand  shares  of  the  par  value  of  $100.00 
each  at  maturity,  to  be  paid  in  monthly  installments  of  such  sums 
•as  the  board  of  directors  may  fix,  until  the  maturity  of  the  stock. 

"Article  1.  Section  4.  The  capital  stock  of  this  Association 
may  also  consist  of  twenty-five  thousand  shares  of  the  par  value,  at 
maturity,  of  $100.00  each,  of  fuUy-paid  stock  to  be  sold  upon  such 
terms  and  at  such  rates  of  interest  as  the  board  of  directors  may 
determine.  The  fully-paid  stock  shall  at  no  time  exceed  one  half 
of  the  amount  of  the  installment  stock  in  force. 
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''Article  4.  Section  1.  Once  ayear^  and  oftener  if  desiied,  the 
profits  arising  from  the  business  shall  be  equitably  apportioned  upcHi 
the  books  of  the  Association  to  each  share.  Whenever  the  amount 
to  the  credit  of  any  shares,  consisting  of  the  monthly  dues  paid  and 
the  profits  apportioned,  shall  equal  one  hundred  dollars,  suchshares 
shall  be  deemed  matured,  and  such  amount  may  be  paid  upon  the 
surrender  and  cancellation  of  the  certificate  of  stock. 

'<  Article  4  Section  6.  If  any  member  dies,  his  legal  representa- 
tives may  withdraw  his  shares  at  any  time  and  receive  the  money 
paid  as  dues  on  such  shares.  In  no  other  case  can  a  share  be  with- 
drawn until  after  one  year  from  the  date  of  the  certificate.  At  any 
time  after  one  year,  and  before  two  years,  the  certificate  may  be  re- 
turned and  the  member  will  be  entitled  to  receive  for  each  share 
the  money  paid  as  dues.  At  any  time  after  two  years  and  before 
the  maturity  of  the  stock,  the  certificate  may  be  returned  and  the 
member  will  be  entitled  to  receive  on  such  shares  the  amount  paid 
as  dues  and  such  interest  thereon  as  the  board  of  directors  may 
from  time  to  time  determine  that  the  series  of  stock  to  which  the 
withdrawing  member  belongs  is  entitled  for  each  of  the  several  years 
up  to  maturity,  provided  the  same  shall  not  be  less  than  6  per  cent 
interest  for  the  average  time  upon  the  amoimt  paid  into  the  loan 
fund.  No  certificate  can  be  withdrawn  unless  paid  to  date.  A 
withdrawal  fee  of  one  dollar  j>er  share  may  be  charged  on  all  stock 
withdrawn.  A  member  desiring  to  withdraw  his  shares  must  give 
the  Association  sixty  days  notice  of  such  withdrawal  Without 
the  consent  of  the  directors,  the  Association  can  not  be  required 
to  use  more  than  half  the  money  received  from  monthly  payments 
in  any  one  month  in  the  payment  of  withdrawing  and  maturing 
stock.  Members  who  have  obtained  loans  can  not  withdraw  their 
shsures  until  the  loan  is  paid. 

"Article  5.  Section  6.  Each  shareholder  shall  be  entitled  to 
one  vote  for  every  share  held  by  him  or  her,  either  in  person  or  by 
proxy,  at  any  regular  or  called  meeting.  Notice  of  any  stockhold- 
ers' meeting  shall  be  sent  by  mail  to  the  president  or  secr^ary  of 
each  local  board,  ten  days  prior  to  the  meeting.  No  one  shall  be 
eligible  to  vote  in  any  election,  unless  all  dues  are  paid  to  date,  and 
no  one  shall  be  eligible  to  hold  proxies  unless  a  stockholder  in  good 
standing.  The  books  for  transfer  of  stock  shall  be  closed  thirty 
days  prior  to  the  election  for  board  of  directors,  except  for  transfer 
of  stock  for  loans." 
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No  notice  of  withdrawal  was  given  the  association  by  Cashen  upon 
his  certificate.  The  case  upon  the  facts  stated  above,  therefore,  turns 
upon  and  is  controlled  by  thedetermination  of  the  following  question : 
Was  Cashen,  relatively  to  the  ordinary  shareholders  in  the  associa- 
tion, entitled  to  be  treated  as  a  creditor,  or  did  he  stand  on  the  same 
footing  with  those  shareholders  in  the  distribution  of  the  assets  of  the 
association  ?  His  honor  below  took  the  latter  view,  but  in  our  opin- 
ion the  same  was  erroneous.  In  other  words,  we  agree  with  the  ruling 
upon  this  matter  which  was  made  by  the  auditor,  and  which  in  our 
judgment  ought  to  have  been  sustained.  This  court  is  committed 
to  the  principle  laid  down  by  it  in  the  case  of  Cook  v.  Equitable 
Assn,,  104  Ga,  814,  according  to  which  Cashen's  real  attitude  to 
the  association  was  that  of  a  creditor,  and  not  a  stockholder,  not- 
withstanding the  fact  that  in  the  certificate  issued  to  him  he  was 
designated  as  a  •*  stockholder,"  and  therein  declared  to  be  the  owner 
of  "  stock  "  in  the  concern.  It  was,  in  the  case  cited,  distinctly  held 
that  the  issuing  of  •*  coupon  stock  "  in  all  material  respects  identical 
with  that  issued  to  Cashen,  and  the  sale  of  the  same  for  cash  to  the 
holder,  was  "simply  a  borrowing  of  money  by  the  association." 
Though  it  does  not  appear  in  the  official  report  of  the  Cook  case, 
there  was  in  the  by-laws  of  the  Equitable  Building  and  Loan  Asso- 
ciation the  following  provision :  '<  The  association  shall  not  be  bound 
to  apply  to  the  settlement  of  withdrawing  stock  more  than  one  half 
the  amount  received  from  monthly  dues  in  any  one  month."  As 
will  have  been  seen,  one  of  the  by-laws  of  the  association  whose 
affairs  are  now  under  consideration  declares  that, "  without  the  con- 
sent of  the  directors,  the  Association  can  not  be  required  to  use 
more  than  half  the  money  received  from  monthly  paym«its  in  any 
one  month  in  the  payment  of  withdrawing  and  maturing  stock." 
Plainly,  then,  the  by-laws  of  the  two  associations,  in  so  far  as  they 
relate  to  settling  with  withdrawing  certificate-holders,  are  in  sub- 
stance the  same,  save  that  in  the  latter  a  greater  proportion  of  the 
money  received  from  the  monthly  payments  might,  with  the  con- 
sent of  the  directors,  be  thus  applied.  The  reasoning  of  Mr.  Justice 
Lewis  in  the  Cook  case  demonstrates,  we  think,  that  the  true  rela- 
tion between  the  holder  of  a  certificate  like  that  now  under  consid- 
eration, and  the  association,  is  neither  more  nor  less  than  that  of 
creditor  and  debtor.  Under  the  contract  between  Cashen  and  the 
Southern  Mutual  Building  and  Loan  Association,  it  owed  him 
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$650.00  as  a  loan,  the  interest  on  which  was  payable  semi-annually 
at  fixed  times,  to  wit,  January  1  and  July  1  of  each  year,  at  the 
designated  rate  of  seven  per  cent.  He  had  no  interest  in  the  prof- 
its of  the  association,  and  was  not  concerned  as  to  its  losses  save 
only  as  they  might  impair  its  ability  to  meet  its  obligation  to  him. 
It  makes  no  difference  that  he  was  termed  a  ^' stockholder,"  and 
that  his  interest  was  designated  as  **  stock."  The  law  cares  nothing 
for  mere  names.  It  looks  to  the  substance  of  things.  In  this  con- 
nection it  is  important  to  remember  that  fully-paid  up  stock  in  a 
building  association  is  really  an  anomaly.  Strictly  speaking  there 
can  be  no  such  thing ;  for  the  moment  stock  as  such  is  matured — 
that  is,  brought  to  its  par  value — the  holder  thereof  is  ^ititled  to 
his  money,  and  his  connection  with  the  association  ceasea  As  will 
tave  been  observed,  one  of  the  by-laws  provides  that  "  each  share- 
liolder  shall  be  entitled  to  one  vote  for  every  share  held  by  him  or 
her,  either  in  person  or  by  proxy,  at  any  regular  or  called  meeting." 
It  was  thereupon  insisted  that  Cashen  must  be  a  stockholder,  be- 
cause he  had  the  right  to  vote  his  stock  in  the  meetings  of  the  asso- 
ciation. This  depends  at  last  upon  whether  he  was  a  shareholder 
or  not.  It  will  be  noticed  that  his  certificate  does  not,  in  terms,  am- 
f  er  any  voting  privilege  or  right.  It  evidences  his  true  relation  to 
the  association,  whatever  that  was,  and  does  nothing  more.  If  this 
relation  was  that  of  shareholder,  the  by-law  from  which  we  have  just 
quoted  applied  to  him.  If  he  was  not  a  shareholder,  it  did  not 
Its  existence  therefore  adds  nothing  to  and  detracts  nodiing  from 
the  argument  on  either  side  of  the  question. 

It  was  urged  that  Cashen's  claim  against  the  association  could 
not  be  treated  as  a  debt,  for  the  reason  that  it  had  no  fixed  matu- 
rity. Under  the  by-laws  it  was  within  the  power  of  the  association 
to  mature  his  claim,  at  its  option,  at  any  time  after  the  expiration 
of  three  years ;  or  it  was  the  right  of  Cashen,  at  any  time  after  the 
expiration  of  one  year,  on  sixty  days  notice,  to  demand  payment 
of  his  certificata  It  will  not  do  to  say  that  a  demand  is  not  a  debt 
merely  because  the  time  of  its  payment  depends  upon  stated  con- 
tingencies ;  nor  is  it  fair  to  Cashen  to  defeat  his  claim  as  a  creditor 
because  he  failed  to  give  the  sixty  days  notice  required  by  the  by- 
law. This  he  could  not  possibly  have  done,  because  vay  socm  after 
he  received  the  stock  the  assets  of  the  association  were  placed  in 
the  hands  of  receivers.     Surely  it  would  never  do  to  hold  that  be- 
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cause  Cashen  was  thus  prevented  from  exercising  the  right  given 
him  by  his  contract,  his  true  relation  to  the  association  was,  with- 
out fault  or  negligence  on  his  part,  completely  altered,  and  that  as 
a  consequence  he  was  placed  in  a  position  less  advantageous  than 
he  otherwise  woiild  have  occupied.  It  was  also  urged  that  as  the 
claim  of  Cashen  was  payable  only  out  of  particular  assets,  to  wit, 
not  exceeding  one  half  the  premiums  paid  in  monthly  by  borrow- 
ing members,  unless  by  consent  of  the  directors  a  greater  portion 
of  such  premiums  could  be  thus  appropriated,  he  could  not  be  re- 
garded as  a  creditor  without  showing  that  at  the  time  of  demand- 
ing payment  the  assets  derivable  from  the  source  indicated  were  on 
hand  and  ready  for  disbursement.  We  can  not  assent  to  the  cor- 
rectness of  this  contention.  A  claim  payable  out  of  particular  as- 
sets when  realized  is  none  the  less  a  debt  because  at  a  given  time 
such  assets  may  not  actually  be  in  the  debtor's  hands.  A  creditor 
in  this  position  simply  holds  a  demand  with  conditions  as  to  the 
manner  in  which  it  is  to  be  discharged.  We  are  prepared  to  ad- 
mit that  if  the  association  had  remained  a  going  concern,  Cashen 
could  not,  even  after  the  expiration  of  a  year,  and  after  giving  the 
required  notice,  have  maintained  an  action  at  law  for  the  recovery 
of  his  claim  or  debt  without  showing  that  at  the  time  of  bringing 
suit  there  actually  was  in  the  company's  treasury  enough  from  the 
sources  indicated  to  pey  him  in  full.  But  it  is,  we  think,  equally 
true  that  he  might,  by  instituting  a  proper  equitable  proceeding, 
have  obtained  a  decree  impounding  assets  liable  for  the  payment  of 
his  certificate  until  enough  for  this  purpose  could  be  realized  by  the 
association.  He  was,  at  the  time  of  entering  into  the  contract  evi- 
denced by  that  certificate,  either  a  creditor  or  he  was  not.  If  a 
creditor,  the  suspension  of  business  by  the  association,  whether  vol- 
untary or  enforced,  could  not  change  his  relation  to  it.  If  he  be- 
gan as  a  creditor  he  remained  one  to  the  end ;  and  when  a  court  of 
equity  imdertook  to  wind  up  the  business  and  distribute  the  assets 
of  the  association,  Cashen  was  entitled  to  be  dealt  with  from  the 
standpoint  fixed  by  his  contract. 

In  the  briefs  filed  by  the  able  counsel  on  both  sides  many  au- 
thorities pro  and  con  were  cited.  We  do  not  care  to  discuss  them 
in  detail,  for  we  recognize  that  there  is  a  decided  contrariety  of  ju- 
dicial opinion  with  respect  to  the  controlling  question  involved  in 
the  present  case.    Some  of  the  decisions,  apparently  contrary  to  the 
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view  taken  by  ns,  are  baaed  on  local  statates,  or  else  upon  charier 
provisions  and  by-laws  differing  from  those  of  the  association  now 
under  consideration.  This  statement,  however,  we  candidly  admit,, 
does  not  by  any  means  explain  away  the  conflict  referred  to  above. 
This  court  was,  when  it  undertook  to  deal  with  the  Cook  case,  un- 
der the  necessity  of  taking  position  one  way  or  the  other  upon  the 
question  at  issue.  We  then  held  that  the  holder  of  a  certificate  Uke 
that  of  Gashen  was  a  creditor  of  the  association.  To  this  view  we 
have  adhered  in  later  cases,  and  are  content  with  its  correctness. 
Applying  to  the  case  in  hand  the  doctrine  to  which  we  ^And  com- 
mitted, it  necessarily  results  that  the  judge  erred  in  setting  aside 
the  auditor's  ruling  on  the  point  in  controversy. 

Judgment  reversed.     All  the  Justices  concurring,  except  Idttle, 
J.,  absent. 


\^^  HAISTEN,  tax-collector,  ei  al.  v.  GLOWER  et  al. 

1.  A  looee  and  general  recommendation  by  the  grand  jniy  of  a  particnUr  conn^^ 
that  the  roads  thereof  **  be  worked  by  taxation,*'  and  that  the  fmid  raised 
by  the  taxation  of  property  in  each  militia  district  '*  be  applied  to  that  dis- 
trict,'' did  not  have  the  effect  of  putting  into  operation  in  that  county  any  of 
the  '*  alternative  road  laws  of  this  State,"  nor  did  such  a  result  arise  from  an 
endorsement  of  this  action  by  the  next  succeeding  grand  jury. 

2.  The  authorities  of  a  county  in  which  none  of  the  *'  altematiye  road  laws  "  of 
this  State  are  of  force  have  no  power  to  levy  a  tax  separately  for  *'  public 
roads,"  or  oonjunctiTely  for  ** public  roads  and  bridges." 

Arga«d  February  18,-I>Mid«l  March  13, 1902. 

Injunction.  Before  Judge  Beagan.  Fayette  superior  court 
December  31,  1901. 

E.  E.  Spurlin  and  J.  W.  Wise,  for  plaintiffs  in  error. 
A.  0,  Blalock  and  Aldine  Chambers,  contra. 

Fish,  J.  This  case  involves  the  two  questions  dealt  with  in  the 
headnotes,  on  both  of  which  the  trial  judge  ruled  in  accord  with 
the  views  entertained  by  this  court 

1.  At  the  September  term,  1900,  of  the  superior  court  of  Fay- 
ette county,  the  grand  jury  made  the  following  recommendation : 
*' We  recommend  that  the  roads  of  this  county  be  worked  by  tax- 
ation. We  recommend  that  the  road-tax  money  of  each  district  be 
applied  to  that  district,  and  that  one  general  supervisor  be  appointed 
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for  the  county."  Obviously  this  recommendation  of  the  grand  jury 
did  not  have  the  effect  of  putting  in  operation  in  the  county  of  Fay- 
ette any  of  the  statutes  of  this  State  termed  "  alternative  road  laws." 
The  act  of  October  21, 1891  (Acts  of  1890-91,  vol.  1,  p.  135),  the 
provisions  of  which  are  now  embraced  in  the  Political  Code,  §§573 
to  583,  inclusive,  declares  that  it ''shall  not  go  into  effect  in  any 
county  in  this  State  until  it  is  recommended  by  the  grand  jury  of 
said  county,  said  recommendation  to  be  made  at  any  term  of  court." 
It  requires  no  argument,  we  think,  to  show  that  the  action  of  the 
grand  jury  above  mentioned  can  not  properly  be  said  to  amount  to 
a  recommendation  that  this  particular  act  should  become  effective 
in  the  county  of  Fayette.  There  was  merely  a  loose  and  general 
recommendation  that  "  the  roads  of  this  county  be  worked  by  tax- 
ation," followed  by  a  specific  recommendation  the  purpose  of  which 
was  to  apply  to  the  working  of  roads  in  each  militia  district  the 
money  arising  from  the  taxation  of  property  therein.  There  is  noth- 
ing in  the  act  referred  to  authorizing  any  such  apportionment  bf 
what  is  called  in  the  third  section  thereof  the  "public-road  fund." 
Clearly,  therefore,  the  grand  jury  could  not  have  intended  to  make 
effective  as  a  whole  the  system  of  road-working  for  which  that  act 
provided.  The  recommendation  with  which  we  are  now  dealing 
falls  very  far  short  of  expressing  any  such  distinct  purpose  to  put 
in  force  an  "alternative  road  law"  as  was  embraced  in  the  grand 
jury  recommendation  with  which  this  court  dealt  in  the  case  of 
Crawford  v.  Crow^  114  Ga,  282.  In  that  case  it  appeared  that 
the* grand  jury  distinctly  recommended  the  adoption  of  "the  al- 
ternative road  law  as  found  in  the  Code  of  1895,  §§  573-579." 
The  only  difl&culty  at  all  about  that  recommendation  was,  that  in 
specifying  the  code  sections  it  omitted  sections  580,  581,  and  582, 
which  merely  provided  the  details  of  the  methods  for  dealing  with 
defaulters.  We  therefore  concluded  that  the  recommendation  was 
intended  to  put  in  force  the  alternative  road  law  as  a  whole. 

The  action  taken  by  the  Fayette  county  grand  jury  with  refer- 
ence to  the  working  of  the  public  roads  was  certainly  not  intended 
to  operate  as  an  adoption  of  the  public-road  act  of  December  24, 
1896  (Acts  of  1896,  p.  78) ;  for  it  distinctly  provides  for  an  adop- 
tion of  its  provisions  by  popular  vote.  Nor  could  the  action  of  the 
grand  jury  have  had  reference  to  the  road  law  of  1898  (Acts  of 
1898,  p.  110) ;  for  it  is  therein  declared  that  its  provisions  "shall 
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not  go  into  effect  in  any  county  until  said  county  has  adopted  the 
said  act  of  1896." 

The  following  appeared  in  the  presentments  of  the  grand  jury  of 
Tayette  county  at  the  March  term,  190 1,  of  the  superior  court :  "  We 
find  the  public  roads  in  the  coimty  in  fair  condition,  considering  the 
time  in  which  the  people  have  had  to  work  them  since  we  have  been 
placed  under  the  new  system  of  working  the  roads  in  this  county. 
We  heartily  endorse  the  working  of  our  public  roads  by  taxation,  as 
recommended  by  the  former  grand  jury."  As  is  apparent,  this  last 
grand  jury  made  no  recommendation  at  all  with  respect  to  the 
adoption  of  a  new  road  law,  but  simply  undertook  to  endorse  what 
the  previous  grand  jury  had  done. 

2.  The  remaining  question  is  whether  or  not,  under  the  author- 
ity conferred  by  the  Political  Code,  §  404,  par.  2,  to  assess  county 
taxes  to  •*  build  or  repair  court-houses  or  jails,  bridges  or  ferries,  or 
other  public  improvements,  according  to  the  contract,"  the  commis- 
sioners of  Fayette  county  had  power  to  levy  a  tax  either  for  "pub- 
lic roads  "  or  for  "  public  roads  and  bridges."  Leaving  out  of  con- 
sideration the  several  alternative  road  laws  referred  to  above,  there 
is  no  authority  of  law  in  this  State  for  the  levying  of  a  county  tax 
to  be  expended  in  improving  or  working  the  public  roads.  Cer- 
tainly no  such  power  is  derivable  from  the  language  of  the  code 
section  quoted  above.  Nor  does  that  section  authorize  the  impo- 
sition of  a  tax  for  maintaining  "roads  and  bridgea"  While,  imder 
its  provisions,  money  may  be  raised  by  taxation  for  the  building  or 
repairing  of  bridges,  taxation  for  the  double  purpose  of  keeping  up 
roads  and  bridges  is  wholly  unauthorized.  Taxation  in  this  form 
can  not  be  upheld  as  applying  to  bridges  only ;  for  a  tax  levied 
generally  for  roads  and  bridges,  without  specifying  how  much  of 
the  money  raised  is  to  be  applied  to  bridges  alone,  can  not  be  con- 
sidered enforceable  to  the  extent  of  raising  a  sufficient  amount  of 
revenue  to  build  and  maintain  county  bridges.  In  so  far  as  sudi 
a  levy  relates  to  roads,  it  is  entirely  unauthorized;  and  in  so  far  as 
it  relates  to  bridges,  it  is  fatally  wanting  in  certainty  as  to  the 
amount  to  be  raised  for  the  purpose  of  building  and  keeping  them 
in  repair. 

Jvdgmenit  affirmed.  All  the  Justices  concurring,  except  lAimp- 
kin,  P.  J.,  disqualified,  and  Little,  J.,  absent. 
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HORN  et  al,  v,  TRUETT,  administrator. 

1.  One  who  claims  title  to  land  by  virtue  of  a  yearns  support  alleged  to  have  been 
set  apart  to  him  and  others  out  of  the  land  must  show  that  there  has  been  a 
full  compliance  with  all  the  requirements  of  law  in  regard  to  the  setting  apart 
of  the  yearns  support. 

2.  In  such  a  case,  where  from  the  undisputed  evidence  it  appeared  that  there 
were  two  sets  of  children  of  the  deceased,  living  at  the  time  the  yearns  sup- 
port was  alleged  to  have  been  set  apart,  and  that  the  return  of  the  appraisers 
did  not  specify  what  portion  of  the  land  should  be  set  apart  to  the  children  of 
the  deceased  wife,  but  instead  set  apart  a  yearns  support  generally,  the  chil- 
dren of  the  deceased  wife,  whatever  may  be  the  rights  of  the  children  of  the 
surviving  wife,  can  claim  no  benefit  under  the  yearns  support  proceedings. 
LiTTLB,  J.,  dissenting. 

Submitted  November  23, 1901.— Decided  February  4, 1902. 

Qaim.  Before  Judge  Butt.  Harris  superior  court.  July  13, 
1901. 

Cameron  &  ffargett,  for  plaintiffs  in  error. 

Lewis,  J.  T.  G.  Horn  died  in  1864,  leaving  a  widow,  Eliz- 
abeth Horn  (his  second  wife)  and  two  sets  of  minor  children.  Ap- 
plication was  made  for  a  year's  support  for  the  widow  and  minor 
children ;  appraisers  were  appointed,  and  they  appraised  the  estate 
at  less  tha^  $500  in  value,  and  set  it  all  aside  as  a  year's  support. 
The  evidence,  which,  as  will  be  seen,  was  mainly  by  parol,  is  con- 
flicting as  to  whether  the  estate  was  set  apart  in  kind  or  in  money. 
There  was  evidence  that  it  was  set  apart  in  money,  and  that  Eliz- 
abeth Horn  bought  the  property  which  was  sold  to  raise  the  money, 
the  administrator  making  her  a  deed  and  taking  her  receipt  for  the 
amoimt  due  her  as  a  year's  support.  At  all  events,  Elizabeth  Horn 
lived  upon  the  land  until  1899,  when  she  died.  Her  administra- 
tor advertised  the  land  for  sale  for  purposes  of  distribution,  and 
the  children  of  T.  G.  Horn  by  his  first  wife  interposed  a  claim  to 
a  five-eighths  interest  in  the  property,  basing  their  claim  exclu- 
sively upon  the  year's  support  set  apart  out  of  their  father's  estate 
in  1867.  The  claim  was  tried  before  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  administrator ;  and  the  claimants'  motion  for  a 
new  trial  having  been  overruled,  they  excepted. 

On  the  trial  of  the  case  in  the  court  below  the  claimants  assumed 
thePburden  of  proof.  In  order  for  them  to  recover  it  was  neces- 
sary to  show  that  the  year's  support  under  which  they  'ksserted 
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title  was  duly  set  apart,  and  to  establish  a  full  compliance  with  all 
the  requirements  of  law  relating  thereto.  The  record  fails  to  dis- 
close that  this  was  done.  It  appears  from  the  evidence  that  ap- 
praisers were  appointed  to  set'  apart  a  year's  support  out  of  the 
estate  of  T.  G.  Horn  for  the  benefit  of  his  widow  and  minor  chil- 
dren, and  that  these  appraisers  appraised  the  estate  at  less  than 
$500  in  value  and  set  apart  the  entire  estate  as  a  year's  support. 
There  is  also  oral  evidence,  admitted  without  objection,  going  to 
show  that  the  return  of  the  appraisers  was  filed  in  the  office  of  the 
ordinary,  but  whether  within  the  time  required  by  law  does  not 
appear.  Further  than  this  there  was  no  evidence  relating  to  the 
year's  support.  It  does  not  appear  that  the  return  of  the  appraisers 
was  ever  recorded,  as  required  by  the  then-existing  law,  upon  which 
section  3467  of  the  present  Civil  Code  is  founded.  On  the  con- 
trary, the  evidence  points  strongly  to  the  conclusion  that  the  re- 
turn was  never  recorded.  But  admitting,  for  the  sake  of  the  ar- 
gument, that  owing  to  the  lapse  of  time  a  {^resumption  arises  that 
due  record  of  the  proceedings  was  made,  it  is  undisputed  that  at  the 
time  of  the  setting  apart  of  the  year's  support  under  which  the 
plaintiffs  in  error  claim  title  to  the  land  in  dispute,  there  were  liv- 
ing two  sets  of  minor  children  of  T.  6.  Horn,  and  no  attempt  was 
made  by  the  claimants  below  to  show  what  proportion  of  the  prop- 
erty covered  by  the  year's  support  was  set  aside  to  each  set  of  chil- 
dren. The  Civil  Code,  §  3470,  declares  that  if  there  are  two  sets 
of  minor  children,  by  different  wives,  the  appraisers  shall  specify 
the  portion  going  to  the  children  of  the  deceased  wife,  which  por- 
tion shall  vest  in  them.  It  is  plain  that  a  compliance  with  this 
mandatory  statute  is  necessary  to  give  the  plaintiffs  in  error  the 
right  which  they  endeavor  to  assert  in  this  case.  In  the  absence  of 
proof  so  essential  to  the  validity  of  the  year's  support  under  which 
they  claim  title,  there  was  a  failure  on  the  part  of  the  claimants  to 
carry  the  burden  which  they  assumed ;  and  it  follows  that  there  was 
no  error  in  refusing  to  grant  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  the  evidence.  The  portion  of  the 
motion  for  a  new  trial  which  complains  of  alleged  errors  of  law  is 
without  merit.  The  requests  to  charge,  so  far  as  legal  and  perti- 
nent, were  covered  by  the  general  charge,  and  there  was  no  error  in 
the  charges  of  which  complaint  was  made.  As  there  appeaie  to 
have  been  no  error  of  law  upon  the  trial  in  the  court  below,  and  as 
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the  verdict  was  fully  sustained  by  the  evidence,  the  judgment  of 
the  trial  court  will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
Little,  J.,  dissenting.  I  am  unable  to  agree  with  the  conclu- 
sions which  a  majority  of  the  court  have  reached  in  this  case. 
Horn  died  in  1864  and  left  a  widow  and  certain  minor  children  by 
her,  and  other  minor  children  bom  of  a  previous  wife.  His  estate 
was  less  than  $500  in  value,  and  was  set  aside  generally  as  a  year's 
support  for  the  widow  and  minor  children.  The  return  of  the  ap- 
praisers, which  set  aside  the  entire  estate  as  a  year's  support,  did 
not  indicate  what  part  thereof  should  be  for  the  benefit  of  the  widow 
and  her  children,  and  what  part  should  be  for  the  support  of  the 
children  of  the  deceased  wife;  and  the  majority  of  this  court  rule 
that,  because  this  does  not  appear,  the  minor  children  of  the  de- 
ceased wife  can  take  no  interest  in  the  estate  which  was  so  gener- 
ally set  aside  for  the  support  of  the  wife  and  minor  children.  I 
am  aware  that  the  Civil  Code,  §  3470,  provides  that  if  there  are  two 
sets  of  minor  children  by  different  wives,  the  appraisers  shall  spec- 
ify the  portion  going  to  the  children  of  the  deceased  wife ;  but  I 
take  it  that  if  the  appraisers  in  all  cases  do  not  do  so,  the  minor 
children  of  the  deceased  wife  are  not  deprived  of  their  right  of  sup- 
port. The  Civil  Code,  §  3465,  which  provides  for  setting  aside  a 
year's  support,  contemplates  the  appointment  of  appraisers  to  set 
aside  a  sufficiency  from  the  estate  of  the  deceased  for  the  support 
and  maintenance  of  the  wife  and  minor  children.  This  means  not 
only  the  minors  of  the  living  wife,  but  also  a  sufficiency  for  the  sup- 
port of  the  minor  children  of  the  deceased  wife ;  and  when  apprais- 
ers enter  upon  the  duty  assigned  to  them  it  is  not  only  proper,  but 
is  a  requirement  of  the  law,  that  that  portion  of  the  estate  which  is 
found  sufficient  for  the  support  of  the  minors  of  the  deceased  wife 
shall  be  separately  set  aside,  and  when  so  set  aside  it  vests  exclu- 
sively in  those  children.  The  law  favors  the  policy  of  supporting  the 
widow  and  all  the  minor  children  for  one  year.  Now,  when  the 
estate  does  not  exceed  $500,  the  same  section  of  the  code  declares 
that  all  this  estate  shall  be  set  aside  to  the  widow  and  minor  chil- 
dren —  that  is,  both  sets  of  minor  children.  In  that  case  the  ap- 
praisers are  not  called  on  to  divide  or  apportion  the  estate.  The 
law  declares  it  shall  all  be  set  aside ;  and  to  rule  that  because  the  ap- 
praisers do  not  designate  a  particular  part  of  that  estate  which  is  to 
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vest  in  the  minor  children  of  the  deceased  wife,  they  can  claim  no 
benefit  from  the  proceedings,  is  to  exclude  them  from  any  support 
at  all,  because  the  whole  estate  is  set  aside,  and  nothing  remains 
which  can  be  devoted  to  their  support  Hence,  the  object  of  the 
law  is  not  accomplished  when  this  entire  estate  is  declared  to  vest 
in  the  widow  and  A.^  minor  children.  It  is  mj  opinion  that  where 
the  appraisers  are  vested  with  no  discretion  in  fixing  the  amounts 
to  be  set  aside  as  year's  support,  and  where  the  entire  estate  of  a 
decedent  is  set  aside  to  the  support  of  his  widow  and  minor  chil- 
dren, each  and  all  of  his  minor  children  are  entitled  to  a  support 
out  of  the  same. 

I  may  further  say  that  I  am  not  to  be  understood  as  assenting  to 
the  proposition  that  the  record  in  this  case  showed  that  a  year's 
support  was  legally  set  aside  to  either  the  wife  or  children. 
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ATLANTA,  KNOXVILLE  AND  NORTHERN  RAILWAY 
COMPANY  V.  STRICKLAND  et  al,  by  next  friend. 

1.  Where  by  an  order  entered  in  term  the  hearing  of  a  motion  for  a  new  trial  It 
set  for  a  particular  day  in  Tacation,  that  day,  relatively  to  anch  motion,  is, 
in  legal  contemplation,  a  continuation  of  the  term  at  which  the  order  was 
granted;  and  if  the  motion  is  not  at  the  time  thus  fixed  either  heard  on  its 
merits  or  dismiased,  it  must,  \f^  express  written  order,  be  continued  to  some 
subsequent  day,  or  else  it  will  go  over  to  the  next  term  of  the  court  in  which 
it  was  made,  unless  it  be  in  the  meantime  disposed  of  under  the  proTisionsof 
the  Civil  Code,  H4328,  4824. 

2.  Neither  an  unwritten  agreement  by  counsel  to  pos^wne  the  hearing,  nor  their 
acquiescence  in  an  oral  announcement  of  a  postponement  made  by  the  judge 
on  the  day  above  indicated,  will  keep  the  court  thereafter  open  for  further 
proceedings  upon  the  motion. 

3.  Where  on  the  day  thus  set  for  the  hearing  of  a  motion  for  a  new  trial  there  is 
no  action  with  respect  to  the  same  except  an  oral  announcement  by  the  judge 
that  he  will  take  it  up  on  some  other  day,  and  he  accordingly  does  so  and 
then  signs  a  written  order  setting  the  hearing  of  the  motion  for  a  still  later 
day  in  vacation,  such  order  is  coram  non  judice.  If,  therefore,  on  the  day 
last  set  the  judge  signs  an  order  purporting  to  dismiss  the  motion,  the  same 
is  likewise  void  for  want  of  jurisdiction.  It  follows  that  the  judge  is  also  on 
that  day  without  jurisdiction  to  entertain  or  pass  upon  a  motion  to  reinstate 
the  motion  for  a  new  trial ;  that  an  order  then  passed,  purporting  to  overrule 
a  motion  to  reinstate,  is  void;  and,  that  consequently  the  motion  for  a  new 
trial  is  still  pending  and  remains  in  court  to  be  di^)08ed  of  as  hereinbefore 
indicated. 

4.  The  motion  for  a  new  trial  in  the  present  case  was  not  set  for  a  hearing  under 
the  above-cited  sections  of  the  code ;  for  there  is  nothing  whatever  in  the  rec- 
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ord  to  indicate  that  any  application  was  m^^e  or  notice  given  by  counsel  as 
therein  prescribed,  or  that  either  court  or  counsel  took  any  action  thereunder. 
Consequently,  the  jurisdiction  which  the  judge  assumed  and  undertook  to  ex- 
ercise was  not  derived  from  these  provisions  of  the  law. 
6.  The  judge  having  no  jurisdiction  to  pass  the  order  setting  the  motion  for  a 
hearing  on  the  day  on  which  the  order  of  dismissal  was  granted,  nor  jurisdic- 
tion on  that  day  to  consider  the  motion  for  new  trial,  it  was  error  to  order 
the  motion  dismissed.     Little,  J.,  dissenting. 

Argued  October  9, 1901. —  Decided  February  7, 1V02. 

Motion  for  new  trial.     Before  Judge  Gober.     Pickens  superior 
court.     May  29,  1901. 

Smith,  Hamrrwnd  &  Smith,  for  plaintiff  in  error. 
Morris  &  Chreer^,  and  F,  C.  Tate,  contra. 

Simmons,  C.  J.  It  appears  from  the  record  that  this  case  was 
tried  at  the  Apnl  term,  1901,  of  Pickens  superior  court.  The  juiy 
having  returned  a  verdict  for  Uie  plaintiff,  the  defendant  company 
made,  during  the  term,  a  motion  for  a  new  trial.  As  the  brief  of 
evidence  could  not  be  made  out  before  the  adjournment  of  the 
term,  an  order  was  taken  setting  down  the  hearing  of  the  motion 
for  new  trial  on  May  20,  1901,  at  Ellijay  in  Gilmer  county.  On 
that  day  counsel  for  the  movant  appeared,  but  the  leading  counsel 
for  the  respondent  was  absent  on  account  of  sickness.  The  judge 
refused  to  hear  the  case  on  that  day,  but  announced  that  he  would 
take  it  up  during  the  week.  On  the  following  day  the  respond- 
ent's leading  counsel  appeared  and  moved  to  dismiss  the  motion 
for  new  trial,  because  the  brief  of  evidence  had  not  been  perfected. 
The  judge  declined  to  dismiss  the  motion,  but  parsed  an  order,  on 
May  21,  setting  the  motion  down  for  a  hearing  at  Blue  Ridge  in 
Fannin  county,  on  May  27,  at  10  o'clock  a.  m.  On  that  day, at  11 
o'clock  a.  m.,  counsel  for  the  respondent,  in  the  absence  of  counsel 
for  the  movant,  moved  to  dismiss  the  motion,  on  the  ground  that 
the  brief  of  evidence  had  not  been  filed.  This  motion  was  granted 
by  the  judge.  Thereafter  on  the  same  day  movant's  counsel 
moved  to  reinstate  the  motion,  assigning  various  reasons  therefor, 
which,  under  the  view  we  take  of  the  case,  it  is  unnecessary  to 
mention.  The  judge  refused  to  reinstate  the  motion,  and  movant's 
coimsel  filed  a  bill  of  exceptions  complaining  of  the  dismissal  of 
the  motion  and  of  the  refusal  to  reinstate  it.  The  exceptions  to 
the  dismissal  of  the  motion  are,  in  substance,  that  the  court  had  no 
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jurisdiction  on  May  21  to  pass  an  order  setting  the  bearing  for  a 
later  day,  as  the  day  set  for  the  hearing  of  the  motion  had  then  al- 
ready passed  without  action  thereon  or  any  order  continuing  the 
hearing  or  setting  it  for  May  21  or  any  other  day. 

1.  We  think  that  the  court  erred  in  disTniBfling  the  motion  for 
new  trial.  This  court  has  in  several  cases  held,  where  an  ord^ 
was  taken  in  term  giving  the  judge  power  and  jurisdiction  to  hear 
and  determine  such  a  motion  on  a  named  day  in  vacation,  that  the 
order  so  taken  was  a  continuation  of  the  term  of  the  court,  rela- 
tively to  that  particular  case,  to  the  day  named.  The  latest  deci- 
sion upon  this  point  is  that  of  Rerz  v.  Frank,  104  Oa,  638,  in  which 
it  was  decided  that  **  An  order  passed  in  term,  setting  the  hearing  of 
a  motion  for  a  new  trial  in  vacation,  in  e£fect  keeps  the  term,  rela- 
tively to  that  particular  case,  open  tmtil  such  motion  shall  have 
been  decided."  This  being  so,  it  was  held  ia  that  case  that  excep- 
tions pendente  lite  could  be  filed  to  any  ruling  or  decision  made  by 
the  judge  in  vacation  and  while  the  motion  was  pending,  although 
the  statute  at  that  time  declared  that  such  exceptions  should  be 
filed  in  term.  This  ruling  was  predicated  upon  the  fact  that  the 
court  was  still  open  relatively  to  that  particular  case,  and  that  the 
defendant  in  that  case  could  have  filed  exceptions  pendente  lite  to 
a  decree  rendered  by  the  judge  imder  the  order  taken  in  term  giv- 
ing him  the  power  to  render  the  decree  in  vacation.  Under  the 
authority  of  that  decision  and  those  cited  therein,  we  hold  that,  rela- 
tively to  the  motion  for  new  trial  in  the  present  case,  Pickens  supe- 
rior court  was  in  session  on  May  20, 1901.  On  that  day  the  judge 
had  the  same  power  with  r^ard  to  this  case  that  he  would  have 
had  in  term  time.  Was  this  power  confined  to  that  particular  day, 
or,  when  the  judge  failed  to  hear  or  to  disnuss  the  motion  on  that 
day,  did  his  jurisdiction  continue  without  any  order  to  the  follow- 
ing day?  In  other  words,  was  the  judge's  oral  announcement  of 
May  20,  that  he  would  hear  the  case  on  some  oth^  day  during  the 
the  week,  sufficient  to  continue  the  term  of  Pickens  superior  court, 
relatively  to  the  motion,  to  the  next  day  ?  Counsel  for  the  defend- 
ants in  error  contended  that  tmder  the  Civil  Code,  §  5485,  the  oral 
announcement  was  sufficient  That  section  is  as  follows :  <<  Where 
an  order  \a  taken  to  hear  a  motion  for  a  new  trial  in  vacation,  the 
brief  of  evidence  must  be  presented  for  approval  within  the  time 
fixed  by  the  order,  or  else  the  motion  will  be  dismissed.     At  the 
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time  fixed  for  the  hearing,  the  judge  may  finally  approve  the  mo- 
tion and  brief,  with  all  amendments  thereto,  and  pass  on  the  motion, 
with  the  right  to  either  party  to  except  as  in  term  time ;  but  the 
judge  in  his  discretion,  before  or  at  that  time,  may  adjourn  the 
hearing  to  another  date  in  vacation,  with  like  power,  or  until  the 
next  term.  Whe^^e  through  no  fault  of  the  movant  a  motion  is  not 
heard  in  vacation,  or  where  a  hearing  is  adjourned  to  the  next  term, 
the  motion  stands  for  hearing  in  term  as  if  no  order  had  been  taken." 
This  section  is  a  new  one  and  is  partially  codified  from  the  cases  of 
Johnston  v.  Simmons^  77  Oa,  298,  Chattanooga  B,  Co,  v.  Huggins, 
89  Oa.  494,  and  Turnery.  Cates,  90  Oa.  745.  None  of  these  cases 
applies  to  the  power  of  the  judge  to  continue  a  case,  set  for  a  named 
day  in  vacation,  by  a  mere  oral  announcement.  The  case  of  Johnston 
V.  Simmons  simply  decides  that  if  the  motion  is  set  for  a  hearing 
in  vacation  and  nothing  is  done  with  it  by  the  judge,  it  goes  by 
operation  of  law  back  to  term.  In  the  case  of  Railroad  Co.  v. 
Huggvns  it  appears  that  all  the  orders  taken  were  in  term,  the  court 
having  been  adjourned  from  day  to  day  and  the  orders  taken  before 
adjournment.  In  Turner  v.  Cates  the  motion  was  set  for  hearing 
in  vacation  and  was  continued  from  time  to  time,  but  was  not  fin- 
ally heard  until  the  next  term,  when  it  was  decided  in  term  time. 
Lumpkin,  J.,  in  discussing  the  continuances,  said  that  the  judge  had 
the  power  to  continue  the  motion  from  time  to  time,  but  he  did 
not  say  that  this  could  be  done  orally.  Whether  the  continuances 
were  made  by  a  written  order  or  orally  does  not  appear  from  the  case 
as  reported,  but  it  does  appear  that  the  motion  was  not  heard  of 
decided  in  vacation  at  all  but  in  term.  We  think  that  the  provi- 
sion in  the  code  section  that  the  judge  "  may  adjourn  the  hearing  to 
another  date  in  vacation"  must  be  taken  as  meaning  tiiat  the  judge 
may  so  adjourn  the  hearing  in  a  legal  and  proper  manner.  If,  before, 
the  judge  could  not  so  adjourn  the  hearing  except  by  written  order, 
this  is  not  changed  or  modified  by  the  code  section,  which  purports 
to  codify  what  the  decisions  of  this  court  had  dready  declared  to  be 
the  law.  The  superior  court  is  a  court  of  record,  and  its  minutes 
must  show  the  history  of  a  case  at  least  from  the  time  of  trial  until 
final  judgment.  See  Oraddy  v.  Bightower,  1  Oa.  254.  The  record 
thus  made  imports  verity,  and  its  recitals  are  recognized  by  this 
court  as  true  although  the  judge  may  certify  to  the  contrary.  In  every 
case  tried  in  a  court  of  record,  the  minutes  must  show  that  at  the 
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end  of  the  day  on  which  the  trial  was  commenced  the  court  ad- 
journed to  the  next  or  some  other  day  when  the  trial  was  continued. 
This  entry  is  made  by  the  derk;  but  when  the  minutes  are  signed 
by  the  judge  the  entry  of  adjournment  becomes  his  order.  Allen 
V.  State,  74  Oa,  769,  773.  No  court  of  record  should  ever  adjourn 
for  even  a  day  without  an  order  of  adjournment  appearing  on  its 
minutes.  When  an  order  is  taken  in  term,  authorizing  the  judge 
to  hear  and  determine  a  motion  for  new  trial  in  vacation,  it  has 
been  the  universal  practice,  so  far  as  we  know  or  have  observed 
from  reading  the  records  brought  to  this  court,  to  take  written  orders 
when  the  case  is  not  heard  on  the  day  designated  and  it  is  desired 
to  have  the  case  heard  on  some  other  day  in  vacation.  Li  the  case 
of' Grice  v.  Ghnce,  69  Ga.  760,  it  appeared  that  an  order  was  taken 
in  term  to  hear  a  motion  for  new  trial  in  vacation.  The  order 
gave  the  movant  until  the  5th  day  of  June  to  perfect  his  motion  and 
prepare  the  brief  of  evidence.  Before  the  time  fixed  in  the  order, 
respondent's  coimsel  requested  the  judge  to  postpone  the  hearing 
until  June  7.  "  The  court  obtained  the  consent  of  movant's  coun- 
sel, and  continued  the  case  until  the  7th,  but  passed  no  written 
order  therefor."  On  the  7th,  counsel  for  the  respondent  moved  to 
dismiss  the  motion,  because  there  was  no  written  order  carrying  the 
hearing  forward  to  that  day ;  whereupon  the  judge  passed  an  order 
for  the  continuance,  dating  the  order  Jime  5,  and  refused  to  dis- 
miss the  motion  fornew  trial  This  court  held  that  there  was  no  error 
in  refusing  to  dismiss  the  case  or  in  passing  the  order  nunc  pro  tunc ; 
that  such  order  carried  the  case  forward  to  the  7th ;  and  that  imder 
the  order  the  judge  had  the  right  to  approve  the  brief  of  evidence 
on  the  7th.  The  case  seems  to  decide  that  an  adjournment  or  con- 
tinuance from  one  day  in  vacation  to  another  must  be  made  by 
express  written  order.  The  implication  from  the  opinion  is  that  if 
the  nunc-pro-tunc  order  had  not  been  passed  the  motion  for  new  trial 
should  have  been  dismissed.  In  the  case  of  Arnold  v.  Sail,  70 
Ga.  445,  a  motion  for  new  trial  was  made  in  the  superior  court 
of  Elbert  county,  and,  by  an  order  taken  in  term,  was  set  for  hear- 
ing on  October  16,  in  Oglethorpe  county.  On  that  day  nothing 
was  done  with  the  motion.  On  October  20  it  was  called  by  the 
judge,  when  a  motion  was  made  to  dismiss  it  Counsel  for  the 
movant  contended  that  there  was  a  parol  agreement  between  him 
and  counsel  for  the  respondent  to  postpone  the  hearing  until  the 
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19tb.  Counsel  for]  the  respondent  admitted  that  it  was  the  un- 
derstanding that  the  case  should  he  continued  from  day  to  day  until 
Thursday,  the  19th.  It  further  appeared  that  on  the  19th  the 
judge  continued  the  case  to  the  20th,  when  he  overruled  the  mo- 
tion to  dismiss,  approved  the  hrief  of  evidence,  and  granted  a  new 
trial. .  This  court  held,  in  effect,  that  the  court  below  had  no  juris- 
diction, after  the  16th,  to  hear  and  determine  the  motion.  In  the 
case  of  Herz  v.  Frank,  supra,  this  court,  in  discussing  Arnold  v. 
J7a/Z,said  that  in  the  latter  case  the  motion  for  new  trial  had  been 
dismissed  because  there  was  no  written  order  for  a  continuance. 

The  conclusion  to  be  drawn  from  these  cases,  and  others  wl^ich 
might  be  cited,  is  that  when  a  written  order  is  taken  in  term  to 
hear  a  motion  for  new  trial  upon  a  named  day  in  vacation,  the 
motion  must  be  heard  or  dismissed,  or  continued  by  written  order 
to  some  other  particular  day ;  or  else  the  term,  as  to  that  case,  is 
lost,  and  the  motion  by  operation  of  law  goes  over  to  the  next  reg- 
ular term  of  the  court  in  which  it  was  made,  unless  it  be  in  the 
meantime  disposed  of  under  the  provisions  of  the  Civil  Code, 
§§4323,  4324.  See  generally,  on  this  subject,  Walker  v.  Banks, 
65  Oa.  20;  Dicki^ison  v.  Mann,  74  Oa.  211  \  Tison  v.  Myrick,  60 
Oa.  123;  Middlebrooks  v.  Middlebrooks,  57  Ga,  193;  Johnston  v. 
Simmons,  supra. 

2,  3.  Having  shown  that  a  written  order  must  be  passed  in  order 
to  continue  a  motion  set  for  a  hearing  in  vacation  to  another  day 
in  vacation,  and  that  unless  such  an  order  is  passed  the  term  of  the 
court  for  that  case  is  lost,  it  follows  logically  that  an  oral  annoimce- 
ment  by  the  judge  that  he  will  take  the  case  up  on  another  day  in 
vacation  and  the  apparent  acquiescence  in  this  announcement  by 
counsel  will  not  operate  to  so  continue  the  case  as  to  give  the  judge 
jurisdiction  to  pass  written  orders  or  otherwise  deal  with  the  case 
in  vacation  after  the  day  fixed  for  the  hearing.  If  it  required  a 
written  order  to  keep  the  court  in  session  for  the  case,  no  acquies- 
cence of  counsel  could  give  the  court  jurisdiction  next  day,  or  next 
month,  to  pass  an  order  fixing  still  another  day  for  the  hearing. 
After  the  day  set  for  the  hearing  had  passed  without  a  proper  order 
for  a  cohtinuance,  the  court  lost  its  jurisdiction,  and  any  order 
passed  in  the  case  in  vacation'  after  that  day  was  nugatory  and  of 
no  binding  effect.  The  judge  was  without  jurisdiction,  and  any 
order  or  judgment  subsequently  passed  by  him  in  vacation  was 
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worth  no  more  than  if  it  had  been  passed  by  a  member  of  the  bar 
of  the  court  or  by  one  of  the  grand  jury.  In  Arnold  v.  HcM^ 
supra,  the  judge  who  passed  upon  the  motion  found  from  the  state- 
ment of  counsel  that  they  had  agreed  that  the  case  should  be  con- 
tinued from  day  to  day  until  a  certain  day,  on  which  it  was  agreed 
to  continue  the  case  to  the  next  day,  when  the  judge  heard  and  de- 
termined the  motion.  Nevertheless  this  court  held  that  the  judge 
had  no  jurisdiction,  even  with  the  agreement  of  counsel,  to  hear 
the  case.  In  the  case  of  Johfiston  v.  Simmons,  supra,  it  was  held, 
in  effect,  that  if  no  action  is  taken  by  the  judge  on  the  day  in  va- 
cation fixed  for  the  hearing,  he  can  not  afterwards  hear  the  motion 
in  vacation.  The  motion  goes  over  to  the  next  term  of  the  court 
in  which  it  was  made. 

4.  The  record  discloses  clearly  that  jurisdiction  was  not  taken  to 
hear  this  motion  for  new  trial  imder  the  Civil  Code,  §§  4323, 4324 

5.  Having  shown  that  the  judge  had  no  power  to  hear  and  de- 
termine the  motion  after  the  day  s^  in  the  original  order,  and  that 
his  order  dismissing  the  motion  was  made  at  a  time  when  he  had  no 
jurisdiction  of  the  case,  we  are  of  opinion  that  his  judgment  dis- 
missing the  motion  must  be  reversed.  Where  a  judgment  has  been 
rendered  by  a  court  having  no  jurisdiction  and  the  case  is  brought 
here  upon  writ  of  error,  the  judgment  below  will  be  reversed.  Si€Ue 
V.  Sallade,  111  Oa.  703.  Of  course,  under  the  above  views,  the 
court  was  without  jurisdiction  in  vacation  to  entertain  a  motion  to 
reinstate  the  motion  for  new  trial 

Judgment  reversed.  All  the  Jiistiees  concurring,  except 
Little,  J.,  dissenting.  I  dissent  altogether  from  the  conclusions 
reached  by  a  majority  of  the  court  in  this  case.  I  am  aware  that 
frequently  it  has  been  said,  when  a  motion  for  new  trial  is  set  to  be 
heard  in  vacation,  the  effect  of  such  order  is,  as  to  that  motion,  that 
the  term  of  the  court  in  which  the  motion  is  pending  is  continued 
But  the  ruling  in  this  case  is  to  the  effect  that  a  term  of  Pickens 
superior  court  could  be  held  in  Gilmer  county  ;  for  the  majority  of 
the  court  have  concluded  that  as  it  takes  a  written  order  to  adjourn 
a  term  of  the  superior  court,  then,  Pickens  court  being  in  session  so 
far  as  this  motion  for  a  new  trial  was  concerned,  the  postponement 
of  the  hearing  by  the  judge  was  illegal  unless  made  by  a  written 
order.  I  know  of  no  law  which  now  requires  or  ever  has  required 
a  postponement  of  the  hearing  of  a  motion  for  a  new  trial  to  be 
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made  by  a  written  order  or  else  the  postponement  failed.  As  a 
matter  of  law  this  whole  question  is  governed  by  the  Qvil  Code^ 
§  5485.  It  is  not  at  all  contemplated  by  this  section  that  the 
hearing  of  the  motion  is  to  be  during  the  term.  On  the  contrary, 
it  is  provided  that  where  an  order  is  taken  to  hear  the  motion  in 
vacation,  the  judge  in  his  discretion,  before  or  at  the  time  set  for 
the  hearing,  may  adjourn  such  hearing  to  another  date  in  vacation 
with  like  power,  or  he  may  adjourn  it  until  the  next  term.  That 
was  done  in  this  case.  By  an  order  tins  case  was  set  to  be  heard 
in  vacation,  and  I  am  at  a  loss  to  imderstand  how  that  under  such 
an  order  it  is  solemnly  held  that  the  hearing  was  not  to  be  had  in 
vacation,  but  as  to  this  motion  the  regular  term  of  the  court  in  'which 
the  case  was  tried  was  in  session,  and  that  in  a  different  county. 
Certainly  as  a  matter  of  prudence,  and  for  the  purpose  of  avoiding 
misunderstandings,  all  orders  in  relation  to  the  continuance  of 
motions  for  new  trieils  should  be  made  in  writing-;  but  there  is  no 
law  which  requires  that  they  shall  be.  These  orders  do  not,  like 
orders  during  term,  go  upon  the  minutes.  They  can  serve  but  one 
purpose,  that  is,  inform  all  parties  concerned ;  and  in  my  judgment 
the  judge  before  whom  the  motion  for  a  new  trial  is  pending  in  va- 
cation may  by  oral  announcement  set  the  hearing  of  the  motion  un- 
til another  day,  or  continue  it  until  the  next  term  of  the  court  in 
which  it  is  pending.  It  is  my  opinion  that  the  judge  had  full  ju- 
risdiction, not  only  to  continue  the  case  as  he  did,  but  also  to  hear 
it  at  the  time  appointed,  and  that  the  motion  did  not  go  over  until 
the  next  term,  but  that  the  writ  of  error  in  this  case  ought  to  be 
disposed  of  on  its  merits  under  the  facts  stated  by  the  judge  who 
disposed  of  the  motion. 


SANFORD  et  al  v.  TANNER  et  al. 

1.  When  in  an  action  for  land  the  defendant  disclaims  both  title  and  right  of       'j^s  ^4^1 
possession,  and  a  judgment  thereupon  is  rendered  against  him  in  favor  of  the 
plaintiff,  the  same  does  not  bind  or  conclude  the  true  owner  or  landlord  as  to 

his  title,  when  the  latter  is  neither  a  party  to  the  action,  nor  had  any  notice 
thereof. 

2.  It  is  not  erroneous  to  admit  in  evidence  writings,  such  as  a  deed  and  jTromls- 
flory  note,  which  on  their  face  purport  to  have  been  executed  by  a  given  per- 
son, when  there  is  some  evidence  tending  to  show  their  execution  by  the 
maker,  and  other  evidence  tending  to  show  his  ratification  of  the  same,  al- 
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though  there  may  be  testimony  strongly  tending  to  show  that  it  was  physi- 
cally  impossible  for  such  person  to  have  signed  such  papers  on  the  date  they 
purport  on  their  face  to  have  been  executed. 

5,  When  in  defense  to  an  equitable  petition  the  defendant  by  cross-bill  sets  up 
demands  against  the  plaintiff,  a  determination  of  which  inyolyes  an  investi- 
gation and  adjudication  of  all  matters  of  account  in  dispute  between  the  par- 
ties, and  prays  for  relief  against  the  plaintiff,  the  latter  may  set  up  counter 
demands  and  likewise  pray  for  relief;  and  the  court,  thus  haying  before  it  the 
parties,  may  by  proper  judgment  or  decree  wind  up  the  litigation  between 
them,  and  has  jurisdiction  for  this  purpose,  although  the  defendant  resides  in 
a  county  other  than  that  in  which  the  original  proceeding  was  filed. 

4.  When  in  considering  exceptions  to  an  auditor^s  report  the  judge  paases  an 
order  rereferring  to  the  auditor  particular  questions  in  a  case,  his  action  in  so 
doing  is  neither  an  i^proyal  nor  a  disapproval  of  the  given  exceptions,  but  is 
simply  what  it  purports  to  be — a  rereference  of  the  matters  embraced  in  the 
order. 

6.  The  various  rulings  of  the  trial  judge  upon  the  exceptions  to  the  auditor's 
original  and  supplemental  reports  are  i^parently  correct,  and  in  accord  with 
the  legal  principles  above  announced;  and  it  does  not  appear  that  in  passing 
upon  the  various  exceptions  of  fact,  or  in  making  the  auditor's  final  report 
the  judgment  of  the  court,  any  substantial  or  material  error  was  committed. 

Argued  November  16,  1901.  —  Decided  FebniaryT,  19QS. 

Exceptions  to  auditor's  report.  Before  Judge  Brinson.  Greene 
superior  court.     March  14,  1901. 

Samuel  H,  Sihley,  for  plaintiffs  in  error. 
Abbott,  Cox  dk  Abbott  and  James  Davison,  contra. 

Little,  J.  In  October,  1897,  Tanner,  Currier  &  Heath  and  Bos- 
well  filed  an  equitable  petition  in  the  superior  court  of  Greene 
county,  against  Sanford,  of  Floyd  county,  and  Gresham,  a  consta- 
ble of  Greene  county,  seeking  to  enjoin  the  enforcement  of  certain 
distress  warrants  sued  out  by  Sanford  against  tenants  of  Boswell, 
to  set  aside  a  certain  judgment  in  favor  of  Sanford,  and  to  enjoin 
Sanford  from  enforcing  such  judgment.  The  petition  allied  that 
in  1893  Sanford  instituted  an  action  of  ejectment  against  petition- 
ers to  recover  certain  land  in  Greene  county,  which  had  been  con- 
veyed to  them  by  Sanford  in  1888.  Defendants  Tanner,  Currier  & 
Heath  were  not  served,  and  the  plaintiff  dismissed  the  suit  as  to 
them,  and  proceeded  against  Boswell  alone.  He  did  not  defend, but 
disclaimed  title  and. right  of  possession.  Notwithstanding  the  dis- 
claimer, plaintiff  proceeded  with  his  case,  and  under  his  evidence  a 
verdict  was  directed  in  his  favor  for  the  premises  in  dispute,  judg- 
ment was  entered  thereon,  and  a  writ  of  possesion  directed  to  is- 
sue.    It  was  alleged  that  this  judgment  in  ejectment  was  void  as 
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to  Tanner,  Currier  &  Heath,  because  they  were  neither  served,  nor 
informed  of  the  pendency  of  the  suit.  A  temporary  injunction,  as 
prayed  for,  was  granted  against  Sanford  and  Gresham.  Sanf ord  in 
his  answer  denied  having  executed  a  valid  deed  to  Tanner,  Currier 
&  Heath.  He  admitted  that  in  1887  he  had  promised  to  give  them 
a  security  deed  to  secure  the  payment  of  a  debt  which  he  owed 
them,  but  claimed  that,  at  the  date  the  deed  referred  to  was  al- 
leged to  have  been  executed,  he  was  mentally  and  physically  in- 
capable of  making  a  valid  conveyance.  If  it  was  executed,  it  was 
fraudulent  and  void,  because  of  his  mental  and  physical  condition 
at  the  time  of  execution.  From  1888tol891he  paid  Tanner,  Cur- 
rier &  Heath  various  sums,  collected  as  rents  from  the  land,  on  his 
debt.  In  1892  he  went  to  the  land  for  the  purpose  of  cultivating 
it,  and  found  Boswell  in  possession  as  the  tenant  of  Tanner,  Cur- 
rier &  Heath;  whereupon  he  instituted  the  action  of  ejectment,  for 
the  purpose  of  asserting  his  title  against  petitioners,  who  had  no 
title.  If  the  deed  they  hold  is  valid,  it  is  only  as  security  for  a 
debt,  which  has  been  paid  oflf  in  full  by  the  rents  received,  and  by 
other  payments  made  by  defendant.  On  the  strength  of  the  rights 
acquired  by  the  verdict  and  judgment  in  the  ejectment  cause,  which 
vested  title  in  him  as  against  petitioners,  he  sued  out  the  distress 
warrants.  He  prayed  a  judgment  for  the  rents  distrained  for,  and 
for  general  relief,  and  dso  that  the  judgment  in  ejectment  be  de- 
clared binding  on  plaintiffs,  and,  if  for  any  reason  the  judgment 
was  not  binding  on  them  so  as  to  settle  title,  that  the  deed  held  by 
Tanner,  Currier  &  Heath  be  declared  void  and  canceled,  and  the 
debt  due  them  be  decreed  to  have  been  fully  paid  off  and  satisfied. 
By  amendment  the  plaintiffs  averred  that  the  deed  in  question  was 
executed  on  the  day  it  bears  date,  for  the  full  consideration  therein 
expressed,  the  same  being  made  up  of  amounts  due  them  by  the 
defendant  at  that  time.  After  its  execution  and  delivery  Sanford 
desired  to  repurchase  the  land,  and  terms  were  fixed,  upon  a  com- 
pliance with  which  a  reconveyance  was  to  be  made.  He  failed  to 
comply  with  these  terms,  and  in  1888  rented  out  the  land  and  re- 
moved to  Floyd  county.  They  aver  their  willingness  to  reconvey 
the  property  upon  payment  of  the  amount  due  them  by  Sanford ; 
that  in  1889,  after  Sanford  abandoned  the  property,  they  took 
charge  and  rented  out  the  land,  supposing  that  Sanford  had  aban- 
doned all  idea  of  a  reconveyance;  that  petitioners  held  possession 
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bona  fide  from  that  time,  paid  the  taxes  on  the  property,  and  were 
not  aware  of  any  adverse  claim  on  Sanford's  part  until  the  distress 
warrants  were  issued.  Their  possession  was  with  his  consent,  un- 
less the  ejectment  suit  expressed  his  dissent,  and  this  was  aban- 
doned as  to  them.  By  an  amendment  Sanford  declared  that  in  the 
transaction  of  1887  he  was  not  allowed  credit  for  certain  payments 
he  had  made.  The  agreement  with  petitioners  was  that  he  was  to 
execute  a  security  deed  only,  and  if  any  deed  was  executed  it  was 
in  pursuance  of  that  agreement  Concurrently  with  the  deed,  pe- 
titioners took  his  note  for  the  amount  named  as  the  consideration 
in  the  deed,  and  neither  the  note  nor  other  evidences  of  indebted- 
ness have  ever  been  surrendered  by  petitioners,  nor  have  they  ever 
made  him  a  bond  for  titles.  A  final  agreement  as  to  terms  was 
made  between  them  and  himself  in  1889  or  1890,  which  was  not 
violated  by  him.  He  denied  having  abandoned  his  right  to  a  re- 
conveyance, or  that  he  had  ever  delivered  possession  of  the  land.  He 
admitted  that  petitioners  paid  the  taxes,  but  averred  that  it  was  out 
of  the  rents  received.  He  prayed  that  the  recovery  in  ejectment 
be  declared  final  as  against  them,  and  that  the  injunction  be  de- 
nied. 

The  case  was  referred  to  an  auditor  to  report  upon  all  issues  of 
fact  raised  by  the  pleadings,  and  to  take  an  accountiQg  between  the 
parties.  By  an  amendment  filed  before  the  auditor  the  defendant 
set  up  that  his  deed,  if  valid,  did  not  entitle  plaintiffs  to  retain  the 
land,  as  it  was  merely  a  security  for  a  debt  that  had  been  fully 
paid.  It  was  also  averred  that  certain  collateral  notes  placed  in 
the  hands  of  plaintiffs  by  him  had  been  collected ;  or  if  they  had 
not  been  collected,  it  was  solely  because  of  petitioners'  n^ligence. 
Defendant  claimed  further  that  he  sustained  damages  in  loss  and 
sacrifice  of  machinery,  by  reason  of  being  deprived  of  possession  of 
his  property,  and  for  waste  committed  by  petitioners  during  thdr 
possession.  After  hearing  evidence  on  the  issues  involved,  the  au- 
ditor submitted  his  report,  finding  that  the  note  was  executed  at  the 
time  it  bore  date,  in  settlement  of  the  account  due  by  Sanford  to 
Tanner,  Currier  &  Heath,  and  that  the  deed  was  given  to  secure 
that  debt.  An  itemized  statement  of  the  accounts  is  set  out,  and  a 
finding  made  in  favor  of  Tanner,  Currier  &  Heath  for  the  balance 
due  them  by  Sanford,  together  with  interest  as  specified  in  the 
note ;  and  that  Tanner,  Currier  &  Heath  had  no  notice  of  the  eject- 
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ment  suit  filed  against  Boswell.  By  inadvertence  no  evidence  was 
taken  at  the  hearing  as  to  the  items  of  rents  for  the  various  years, 
and  a  statement  of  these  was  obtained  privately  by  the  auditor 
from  Boswell,  and  used  in  his  calculation  of  the  amount  dua  A 
number  of  exceptions,  both  of  law  and  fact,  were  filed  to  this  re- 
port, some  of  which  were  approved ;  and  the  case  was  reref erred,  and 
the  auditor  directed  to  hear  evidence  and  make  report  upon  several 
issues  omitted  from  his  first  report.  His  findings  on  the  various 
matters  of  fact,  except  those  involving  the  items  of  rents,  on  which 
no  legal  evidence  had  been  taken,  were  approved,  and  full  direc- 
tions were  given  in  the  order  of  rereference  as  to  the  effect  of  the 
findings  omitted.  Numerous  exceptions  pendente  lite  were  taken 
by  the  defendant,  both  to  the  failure  of  the  judge  to  approve  cer- 
tain exceptions  of  law  and  fact,  and  also  to  the  order  rerefening 
the  case  and  directing  the  auditor  to  take  additional  evidence.  At 
the  second  hearing  before  the  auditor  the  petition  was  amended, 
setting  out  the  contentions  theretofore  stated,  and  claiming  that  pe- 
titioners had  full  title  to  the  land ;  but,  in  the  event  it  should  be 
found  that  the  deed  in  question  was  merely  a  security  deed,  pray- 
ing for  a  decree  for  any  balance  due  them  by  Sanford,  that  San- 
ford  be  decreed  to  discharge  this  balance,  and,  in  the  event  of  his 
failure  so  to  do,  that  the  land  be  sold  and  petitioners  paid  the  full 
amount  found  to  be  due  them  out  of  the  proceeds  of  the  sale.  This 
amendment  was  demurred  to  as  adding  a  new  cause  of  action,  and 
upon  the  further  ground  that,  Sanford  being  a  non-resident  of 
Greene  county,  the  superior  court  of  that  county  was  without  juris- 
diction to  grant  the  relief  prayed  for ;  which  demurrer  was  over- 
ruled. The  auditor  filed  a  second  report  in  accordance  with  the 
order  of  rereference,  finding  the  amount  due  by  Sanford  to  Tanner, 
Currier  &  Heath  to  be  the  same  as  reported  in  his  first  report,  and 
against  the  various  contentions  of  Sanford  as  to  waste,  etc.  He 
further  reported  as  a  finding  that  the  ejectment  judgment  was  not 
binding  on  Tanner,  Currier  &  Heath,  because  they  had  no  notice  of 
the  suit.  Numerous  exceptions  of  fact  were  filed  tothis  report,  all 
of  which  were  overruled,  and  a  decree  was  entered  in  favor  of  pe- 
titioners against  Sanford  for  the  amount  found  by  the  auditor  to  be 
due  by  him  to  them,  and  a  special  lien  for  this  amount  was  de- 
creed against  the  land,  and  execution  was  ordered  issued  accord- 
ingly.    Error  is  assigned  upon  the  exceptions  taken  pendente  lite, 
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upon  the  overruling  of  defendant's  demurrer  to  the  last  amendment 
to  the  petition,  upon  the  overruling  of  the  exceptions  of  fact  filed 
to  the  auditor's  second  report,  and  upon  the  terms  of  the  decree  en- 
tered in  the  case. 

1.  A  question  of  prime  importance  in  this  case  is,  what  was  the 
effect  of  the  judgment  recovered  by  Sanford  in  the  action  of  eject- 
ment ?  It  wUl  be  remembered  that  the  petition  named  Boswell  and 
Tanner,  Currier  &  Heath  as  parties  defendant,  and  Boswell  filed  a 
disclaimer,  and  by  proper  order,  granted  at  the  instance  of  the  plain- 
tiff. Tanner,  Currier  &  Heath  were  stricken  as  parties.  The  dis- 
claimer filed  by  Boswell  was  as  to  both  title  and  the  right  of  posses- 
sion, notwithstanding  which  the  case  proceeded  to  judgment  against 
him.  Boswell  was  the  tenant  of  Tanner,  Currier  &  Heath,  who, 
the  auditor  found,  had  no  notice  of  the  suit.  This  finding  was  ap- 
proved by  the  trial  judge,  and  there  was  ample  evidence  to  sustain  it. 
It  is  claimed  that  a  judgment  in  ejectment  against  a  tenant,  even 
where  the  real  owner  of  the  land  was  not  a  party  to,  had  no  notice 
of,  and  took  no  part  in  the  proceedings  in  such  a  case,  is  binding  on 
such  real  owner ;  but  in  our  opinion  this  contention  is  not  sound.  In 
1  Freeman  on  Judgments,  §  185,  the  rule  is  thus  stated :  "  If  the  land- 
lord did  not  participate  in  the  defense,  and  was  not  notified  of  the 
pendency  of  the  previous  action,  the  judgment  rendered  therein  is  not 
admissible  against  him  for  any  purpose  except  to  show  the  fact  of 
its  recovery,  and  that  the  defendant  therein  had  ceased  to  hold  as  his 
tenant."  In  the  case  of  Read  v.  Allen,  58  Texas,  380,  it  was  ruled 
that  '^  A  judgment  against  a  tenant  rendered  in  a  cause  to  which  his 
landlord  is  not  a  party,  and  of  which  he  had  no  notice,  can  not  affect 
the  landlord's  title."  Rulings  in  the  following  cases  are  also  to  the 
same  effect:  Chant  v,  Reynolds,  49  CaL  213;  Striddle  v.  Saroni, 
21  Wis.  175 ;  Bradt  v.  Church,  110  N.  Y.  537 ;  Oetgen  v.  Ross,  47 
EL  142 ;  Powers  v,  Schoeltens,  79  Mich.  299.  Moreover,  in  several 
of  the  States  from  the  courts  of  which  the  above  cases  are  cited  there 
are  statutory  requirements  that  the  tenant  shall  notify  the  land- 
lord of  such  a  suit,  when  the  tenant  is  served  with  the  same.  We 
do  not  think  that  there  has  been  any  adjudication  of  this  court  in 
conflict  with  the  principles  of  law  enunciated  in  the  adjudicated 
cases  cited  above.  In  the  case  of  Badgers  v.  Bell,  53  Ga.  94,  it 
was  ruled  that,  "  When  an  action  of  ejectment  is  brou^t  against 
one  in  possession  of  land,  who  is  in  fact  a  tenant  of  a  third  person, 
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and  it  appears  that  the  landlord  knew  of  the  suit,  though  he  is  not 
made  a  formal  party,  and  the  plaintiff  recovers  the  land,  he  may 
turn  out  not  only  the  tenant,  but  the  landlord  who  has  resumed 
the  possession."  In  that  case,  however,  it  appears  from  the  estab- 
lished facts  that  the  landlord  not  only  had  knowledge  of  the  pen- 
dency of  the  suit,  but  employe^  counsel  and  afforded  the  means  of 
defending  the  action  in  his  tenant's  name. 

The  case  of  Williamson  v.  Heyser,  74  Oa,  271,  is  cited  for  the 
proposition  that  the  landlord  is  bound  by  a  judgment  in  ejectment 
against  his  tenant.  In  that  case  the  action  was  instituted  both 
against  Williamson,  the  tenant,  and  Lote,  the  landlord,  and  each 
was  made  a  party  and  served ;  and  it  seems  that  the  only  real  ques- 
tion was  whether  the  landlord  was  bound  for  mesne  profits  while 
the  land  was  in  the  possession  of  his  tenant.  The  case  ruled  in 
express  terms  that  the  true  claimant  of  the  title  to  land  may  be 
made  a  party  defendant  by  serving  him  with  a  copy  of  the  pending 
action,  and,  having  been  so  notified,  he  would  be  bound  by  the 
judgment  both  for  the  land  and  mesne  profits.  Following  this  prop- 
osition a  ruling  is  made  as  a  corollary  to  it,  that  if  the  recovery 
were  against  the  tenant  alone  for  the  land  and  mesne  profits,  while 
it  would  have  bound  the  landlord  as  to  the  land,  it  would  not  have 
bound  him  as  to  mesne  profits.  But  this  corollary  must  not  be 
imderstood  as  asserting  a  distinct  principle  of  law  disconnected  from 
the  principal  proposition  previously  ruled.  It  is  true  that  in  the 
body  of  the  opinion  Mr.  Justice  Hall  said :  "  If  the  recovery  had 
been  against  Williamson  eilone  for  the  land  and  mesne  profits,  while 
it  would  have  bound  Lote  as  to  the  land  itself,  it  would  not  have 
bound  him  as  to  mesne  profits."  This  is  said  arguendo,  and  cer- 
tainly with  reference  to  the  facts  of  the  case.  Had  the  judgment 
which  was  rendered  in  that  case  been  against  the  tenant  alone,  for 
the  land  and  mesne  profits,  because  of  the  notification  the  judgment 
against  the  tenant  would  have  bound  the  landlord.  It  could  not 
under  the  same  rule  have  bound  the  landlord  as  to  the  mesne 
profits,  because  the  judgment  would  have  determined  which  of  the 
two  was  liable  for  mesne  profits.  While  the  same  thing  may  be 
said  as  to  the  land,  yet  the  rule  in  ejectment  as  to  land  (though 
not  as  to  mesne  profits)  is,  that  where  the  landlord  has  notice  of  the 
pendency  of  the  suit,  and  the  judgment  goes  alone  against  the  ten- 
ant, the  landlord  is  bound,  because  he  had  an  opportunity  to  and 
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did  not  assert  his  title.  Ibis  decision  can  not  by  any  fair  reading 
be  held  to  rule  anything  to  the  contrary  of  the  proposition  that 
where  the  landlord  has  no  notice  of  the  suit  he  is  not  bound  by  a 
judgment  in  an  action  of  ejectment  against  his  tenant. 

In  the  case  of  Blcdock  v.  NewhiU^  78  Ga,  245,  the  only  point 
ruled  in  this  connection  was  that,  in  a  complaint  for  land  in  the 
statutory  form,  the  real  claimant  of  the  title  could  be  made  a  party 
defendant  by  serving  him  with  a  copy  of  the  writ,  and  when  so 
brought  into  the  case  it  could  proceed  against  him  as  well  for  mesne 
profits  as  for  the  land.  It  is  'provided  in  the  Civil  Code,  §  5001, 
that  ''A  plaintiff  in  ejectment  may  in  all  cases  make  the  true 
claimant  defendant  by  serving  a  copy  of  the  pending  action  upon 
him,  and  the  person  so  notified  shall  be  bound  by  the  judgment." 
These  are  the  exact  words  \ised  in  the  ruling  made  in  the  case  of 
WUliam&on  v.  Heyser,  supra,  and  were  extracted  from  the  Code  of 
1882,  §  3360,  and  the  principle  which  they  enunciate  has  been  rec- 
ognized as  law  in  this  State  for  a  long  period  of  tima  So  far  as  we 
have  been  able  to  discover,  there  is  no  adjudication  anywhere  that 
the  landlord  shall  be  bound  by  a  judgment  rendered  in  an  action 
of  ejectment  against  a  tenant,  when  he  has  no  notice  of  the  pen- 
dency of  such  action,  and  no  opportunity  to  assert  his  title.  The 
cases  cited  by  plaintiff  in  error  do  not  sustain  the  proposition  for 
which  he  contends,  nor  is  it  a  sound  one  under  the  common  law. 
On  the  contrary  it  may  be  taken  as  established  that  if  the  owner  of 
the  land  or  the  real  claimant  thereto  is  not  served  ornotified  of  the 
pending  action,  both  upon  principle  and  authority  he  can  not  be 
bound  by  the  judgment  rendered  against  his  tenant  So  far  as  I 
am  concerned  I  do  not  wish  to  be  held  as  committed  to  die  doc- 
trine that  when  one  is  made  party  defendant  in  an  action  of  eject- 
ment and  disclaims  title  and  the  right  of  possession,  the  issue  of 
title,  notwithstanding  such  disclaimer,  shall  be  submitted  to  the 
jury,  and  a  verdict  on  proof  of  title  be  rendered  against  the  dis- 
claiming defendant,  and  a  judgment  entered  thereon  against  him 
for  the  land.  By  his  disclaimer  he  is  forever  estopped,  as  a  matter 
of  record,  from  asserting  title  to  the  land  which  has  not  been  ac- 
quired subsequently  to  the  disclaimer;  and  while  the  question  of 
the  validity  of  the  judgment  in  this  case  is  not  necessary  to  be 
passed  upon,  I  must  not  be  understood  as  acquiescing  in  its  correct- 
ness. 
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2.  The  correctness  of  the  proposition  ruled  in  the  second  head- 
note  is  apparent  from  the  statement  of  it,  and  needs  no  elabora- 
tion. 

3.  Plaintiff  in  error  insists  also  that  the  trial  judge  erred  in 
overruling  his  demurrer  to  petitioners'  amendment,  in  which  judg- 
ment was  asked  for  the  amount  found  bj  the  auditor  to  be  due,  and 
that  the  same  be  declared  to  have  a  special  lien  on  the  property,  in 
the  event  that  the  deed  in  question  was  found  to  be  a  security 
deed.  It  will  be  remembered  that  the  theory  tmder  which  the 
original  petition  was  filed  was  that  petitioners  held  an  unconditional 
deed  from  Sanford,  conveying  the  land  to  them,  carrying  with  it 
the  right  of  possession.  The  auditor  found,  however,  that  this  deed 
was  given  as  security  for  a  debt,  and  that  this  qualification  attached 
to  the  title  it  conveyed.  The  amendment  was  made  by  petitioners 
for  the  purpose  of  enforcing*  their  rights  as  security-holdera  The 
demurrer  averred  that  this  amendment  created  a  new  cause  of  ac- 
tion ;  and  that  inasmuch  as  Sanford  was  a  non-resident  of  Greene 
county,  the  superior  court  of  that  county  had  no  jurisdiction  to 
grant  the  relief  prayed  for.  We  are  of  opinion  that  the  judge  com- 
mitted no  error  in  overruling  the  demurrer.  The  deed  had  been 
determined  to  be  a  security  deed,  and  its  status  was  therefore  fixed : 
hence,  the  prayer  made  in  the  amendment  sought  relief  by  the 
proper  and  l^al  method  of  rendering  available  a  security  of  this  char- 
acter. Certainly  this  amendment  created  no  new  cause  of  action. 
The  petition  to  which  it  was  an  addendum  was  filed  on  the  equity 
side  of  the  court ;  it  called  in  question  the  title  of  the  land ;  it 
averred  that  the  plaintiffs  had  an  absolute  title,  and  prayed  that  a 
judgment  which  had  been  rendered  in  favor  of  the  defendant,  re- 
covering the  land  against  their  tenant,  be  declared  void  as  to  them, 
for  fraud  and  want  of  notice;  and  an  in  junction  against  its  enforce- 
ment was  asked.  It  was  the  defendant  who  brought  into  direct  is- 
sue the  fact  that  the  title  which  plaintiffs  held  was  a  qualified  one — 
one  given  as  security,  that  the  debt  which  it  had  been  given  to  se- 
cure had  been  paid,  and  that  because  of  these  facts  the  title  of 
plaintiffs  had  been  divested.  Among  others,  these  issues  were  pre- 
sented by  the  petition  and  answer  as  amended:  Did  plaintiffs  have 
abaolute  title?  Was  the  judgment  against  Boswell  conclusive 
against  plaintiffs'  title  ?  Was  the  title  which  plaintiffs  held  that  of 
a  security  for  a  debt  ?     If  it  was  by  a  security  deed,  was  the  debt 
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paid  off  ?  It  was  a  right  which  inured  to  the  plaintiffs,  if  they  had 
a  security  deed  and  the  maker  had  not  paid  the  debt>  to  have  a 
judgment  for  the  amount  of  the  debt,  and  a  special  lien  on  the  land. 
It  is  true  that  the  original  petition  did  not  have  for  its  object  the 
recovery  of  a  money  judgment  against  Sanford,  but  proceeded  on 
a  different  theory.  Yet,  the  subject  to  be  adjudicated  under  it  was 
the  title  to  the  land  in  question.  It  was  filed  in  equity,  and  the 
amendment  presented  a  question  growing  directly  out  of  the  sub- 
ject-matter of  the  suit,  and  the  contentions  of  the  defendant  therein ; 
and  equity,  having  taken  jurisdiction,  will  retain  it  and  fully  adju- 
dicate all  the  rights  of  the  parties  to  the  suit,  growing  out  of  the 
caj9e  presented.     Civil  Code,  §  3925. 

But,  as  has  been  said,  it  was  claimed  against  the  amendment  that 
the  superior  court  of  Greene  county  had  no  jurisdiction  to  r6nder  a 
money  judgment  against  Sanford,  who  was  a  resident  of  Floyd  county. 
As  an  original  proposition  this  would  be  true ;  but  not  only  did  the 
pleadings  in  the  case  make  a  question  involving  the  title  to  land, 
but  the  defendant  Sanford  himself,  by  the  allegations  of  his  answer 
and  amended  answer  and  by  the  prayers  therein  contained,  distinctly 
raised  this  question  of  title.  In  the  case  of  Whittle  v.  Tarver,  75  Ga, 
8 18,  it  was  ruled  in  effect  that  if  the  county  in  which  theoriginal  suit 
was  filed  had  no  jurisdiction,  yet  where  the  defendant  filed  in  that 
county  a  bill  of  review,  there  was  jurisdiction,  and  a  decree  rendered 
*  therein  bound  him.  But,  for  another  reason,  we  must  rule  that  the 
superior  court  of  Greene  county,  under  the  circumstances  of  this 
case,  had  jurisdiction  to  render  a  money  judgment  against  Sanford. 
As  we  have  seen,  the  original  petition  sought  no  such  judgment, 
but  the  decree  therefor  grew  out  of  the  pleadings.  Sanford  made 
no  question  as  to  the  jurisdiction,  but  subjected  himself  thereto 
by  coming  in  and  answering  the  petition  on  its  merits,  and  by  filing 
a  cross-bill  in  which  he  prayed  affirmative  equitable  relief  out  of 
which  grew  the  judgment  he  now  says  the  court  had  no  jurisdic- 
tion to  render.  He  not  only  voluntarily  waived  jurisdiction,  but 
voluntarily  submitted  himself  to  the  jurisdiction  of  Greene  coimty. 
This  he  could  lawfully  do,  as  between  himself  and  Tanner,  Currier 
&  Heath.  Civil  Code,  §  5079.  He  answered  to  die  merits,  with- 
out raising  the  question  of  jurisdiction ;  after  he  had  done  so,  his 
pon-residence  will  count  for  nothing  in  subsequent  proceedings. 
FhilHps  V.  Thurber  &  Co.,  56  Oa.  394;    Macon  Railroad  Co.  v. 
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Gibson,  85  6a.  1, 24.  We  must  therefore  overrule  the  point  made 
that  the  superior  court  of  Greene  coimty  had  no  jurisdiction  to  ren- 
der a  money  judgment  against  the  plaintiff  in  error  under  the 
pleadings  in  the  case. 

4.  It  is  further  claimed  that  the  judge  erred  in  rereferring  cer- 
tain exceptions  of  fact  which  it  was  claimed  he  had  in  effect  ap- 
proved, and  in  allowing  the  auditor  to  take  further  evidence  thereon. 
It  appears  from  an  examination  of  the  record  that  the  questions 
rereferred  were  either  those  upon  which  illegal  evidence  had  heen 
admitted,  or  no  evidence  at  all  taken  thereon,  and  such  issues  of 
fact  as  had  not  been  passed  on  by  the  auditor.  Certain  credits  had 
been  allowed  upon  a  statement  of  Boswell  made  privately  to  the 
auditor  and  not  in  evidence,  which  affected  the  whole  question  of 
the  account.  Other  questions  the  auditor  had  not  considered  it 
necessary  to  pass  upon.  His  order  rereferring  the  case  is,  we  think, 
in  accord  with  the  provisions  of  the  Gvil  Code,  §4593,  which  pro- 
vides that  **  For  indefiniteness,  omissions,  errors  of  calculation,  fail- 
ure to  report  evidence,  errors  of  law,  or  such  other  prop^  cause,  the 
judge  may  recommit  the  report  for  such  further  action  as  may  be 
proper."  In  the  present  case  we  think  that  a  i*ereferenoe  was  not 
only  proper  but  necessary,  and  the  trial  judge  did  not  exceed  his 
discretion  in  the  scope  of  the  order  of  rereference. 

5.  The  auditor  found  that  Sanford  had  executed  both  the  deed 
and  note.  There  was  sufficient  evidence  to  support  this  finding, 
and  it  was  approved  by  the  trial  judge.  The  note  itself  being  estab- 
hshed  as  the  basis  of  calculation  as  to  Sanford's  indebtedness,  the 
questions  raised  as  to  attorney's  fees,  interest,  etc.,  are  disposed  of 
by  its  terms ;  and  since  it  was  a  liquidation  of  all  former  demands, 
the  postal  cards,  which  were  evidence  tending  to  show  an  indebt- 
edness at  a  prior  date,  were  clearly  injdmissible,  and  properly  ruled 
out.  The  auditor  found  that  there  was  no  waste,  either  active  or 
permissive,  and  the  trial  judge  approved  this  finding.  We  think 
there  is  sufficient  evidence  to  sustain  the  same,  and  the  question 
of  waste  is  therefore  eliminated.  He  further  found  that  the  actual 
rents  were  reasonable  rentals  for  the  place,  and  all  it  was  worth  for 
rent ;  this  was  also  approved,  and  we  think  the  evidence  sustains  the 
finding.  There  is  therefore  no  question  as  to  whether  credits  should 
have  been  allowed  for  actual  rents  or  reasonable  rentals,  as  it  had 
been  decided  that  both  were  the  same,    ^e  auditor  found  that  at 
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the  time  Tanner,  Currier  &  Heath  took  possession  of  the  land  San- 
ford  had  abandoned  it  and  no  one  was  in  possession,  and  that  they 
used  no  force  in  securing  possession  of  the  same;  that,  while  there 
had  ,been  agreements  as  to  a  settlement  between  Uiem  and  Sanford 
prior  to  their  taking  possession,  Sanford  had  failed  to  keep  his  agree- 
ments, and  that  at  the  time  they  did  enter  upon  the  land  there  was 
no  binding  agreement  for  settlement  between  them.  These  findings, 
being  approved  by  the  judge  and  supported  by  the  evidence,  dis- 
pose of  Sanford's  claim  for  damages  in  being  forced  to  dispose  of 
machinery  at  a  loss,  and  being  forced  at  considerable  expense  to 
carry  the  same  back  to  Rome ;  for  if  such  claim  could  have  been 
sustained  at  all,  it  could  only  have  been  allowed  on  the  ground  of 
their  wrongful  and  forcible  entry  upon  the  land.  We  do  not  deem 
it  necessary  to  discuss  the  other  contentions  in  this  case,  as  they 
are  all  practically  controlled  by  the  questions  already  adjudicated. 
There  was  no  material  error  committed  in  the  court  below  which 
will  require  a  new  trial,  and  the  judgment  is 

Affi,rmed.     All  the  Justices  concurring,  except  Lewis,  J.,  disqucd- 
ified. 


ANDERSON  v.  HALL 

A  deed  by  an  adtdt  to  whoee  father,  lus  the  head  of  a  family,  a  homestead  had 
been  set  apart  under  the  present  oonstitotion,  executed  after  the  latter^s 
death  but  before  the  termination  of  the  homestead  estate,  and  purporting  to 
convey  the  grantor's  interest,  as  heir  at  law,  in  the  exempted  realty,  is  not 
void. 

Snbmittwl  June  8, 1901.  -  Decided  February  7,  1902. 

Complaint  for  land.  Before  Judge  Evans.  Jefferson  superior 
court     November  13,  1900. 

PkUlips  &  Phillips,  for  plaintiff  in  error. 
jB.  i.  Oarnble  and  C.  T.  Wootten,  contra. 

Fish,  J.  A  homestead  in  land  was,  under  the  constitution  of 
1877,  set  apart  to  Hardy  B.  Hall,  as  the  head  of  a  family  consist- 
ing of  a  vrife  and  several  minor  children.  After  his  death,  but  be- 
fore the  expiration  of  the  homestead  estate,  one  of  these  children, 
Z.  R.  Hall,  a  son  who  had  arrived  at  majority,  executed  a  deed  pur- 
porting to  convey  to  the  defendant  in  error,  Mrs.  Mattie  Hall,  his 
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interest,  as  heir  at  law  of  bis  deceased  father,  in  the  land  covered 
hj  the  homestead.  The  present  case  turns  upon  the  question, 
whether  or  not  this  deed  was  effectual  for  the  purpose  indicated. 
His  honor  of  the  trial  court  held  that  it  was;  and  if  this  ruling  was 
correct,  there  should  be  an  affirmance  of  the  judgment  to  which  ex- 
ception was  taken.  In  Huntress  v.  Anderson,  110  Ga.  427,  this 
court  held  that  a  head  of  a  family  had  the  right  to  sell  and  con- 
vey his  ** reversionary  interest"  in  a  homestead  set  apart  under  the 
constitution  of  1868.  Presiding  Justice  Lumpkin  in  the  opinion  re- 
ferred to  the  fact  that  this  constitution  placed  no  restriction  upon 
the  exercise  of  such  a  right,  and  pointed  out  the  difference  in  this 
respect  between  the  constitution  just  mentioned  and  that  of  1877, 
remarking  that  under  the  former  there  was  no  provision  for  the 
sale  and  reinvestment  of  exempted  realty,  while  the  latter  in  ex- 
press terms  inaugurated  a  policy  of  this  kind.  Giving  thereto  the 
fullest  field  for  operation,  it  does  not  follow  that  a  deed  by  an  jwlult 
son  of  the  head  of  a  family  to  whom  a  homestead  had  been  set 
apart  under  this  constitution,  executed  after  the  father's  death  but 
before  the  termination  of  the  homestead  estate,  and  purporting  to 
convey  the  grantor's  interest,  as  heir  at  law,  in  the  exempted  re- 
alty, is  void. 

Why  a  deed  by  the  father  while  in  life  to  his  "  reversionary  in- 
terest "  would,  if  held  good,  interfere  with  the  constitutional  scheme 
of  sale  and  reinvestment,  was  pointed  out  in  the  Huntress  case, 
cited  supra ;  but  the  reasoning  there  is  not  pertinent  to  the  case  in 
hand.  In  Lir^h  v.  Mclntyre,  78  Oa.  209,  it  appeared  that  in  1875 
a  wife  applied  for  and  obtained  a  homestead,  on  the  ground  that 
her  husband  refused  to  do  so.  Deyton  v.  Bell,  81  Oa.  370,  was  a 
case  in  which  a  widow,  in  1871,  applied  for  a  homestead  in  the 
property  of  her  deceased  husband.  In  each  of  these  cases  this  court 
held  that  a  sale  of  the  homestead  and  a  reinvestment  of  the  pro- 
ceeds, on  the  application  of  the  widow,  was  lawful.  In  the  former 
the  doctrine  was  laid  down  that:  "Although  the  husband  may  have 
died,  yet  where  he  left  surviving  him  his  wife  and  several  children, 
one  of  whom  was  still  a  minor,  the  homestead  estate  still  existed ;  and 
on  the  application  of  the  wife  in  behalf  of  herself  and  her  minor  child, 
the  judge  of  the  superior  court  could  grant  an  order  for  the  sale 
of  the  property  and  reinvestment  of  the  proceeds.  A  sale  effected 
under  such  an  order  would  convey  to  the  purchaser  the  title,  di- 
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vested  of  any  claim  which  the  heirs  at  law  of  the  husband  might 
have  upon  the  property."  The  court  also  applied  to  the  case  the 
clause  of  the  present  constitution  which  declares:  "Parties  who 
have  taken  a  homestead  of  realty  under  the  constitution  of  1868 
shall  have  the  right  to  sell  said  homestead  and  reinvest  the  same, 
by  order  of  the  judge  of  the  superior  courts  of  this  State."  Civil 
Code,  §5920. 

Even  if  the  rule  laid  down  in  these  cases  is  to  be  extended  to 
homesteads  set  apart  under  the  constitution  of  1877,  soastoaUow 
a  widow  whose  husband  hcd  obtained  such  a  homestead  to  main- 
tain, after  his  death,  an  application  for  the  sale  of  the  exempted 
land  and  a  reinvestment  of  the  proceeds,  a  proceeding  which  the 
constitution  certainly  does  not  authorize  and  which  would  operate 
most  harshly  and  unjustly  against  the  adult  heirs,  we  still  do  not 
see  how  a  conveyance  from  one  of  them  of  his  inherited  interest  in 
the  land  should  be  treated  as  void.  Granting  that  a  widow  thus 
situated  has  any  such  extraordinary  right,  a  conveyance  of  this 
kind  would  not  interfere  with  her  exercising  it  The  vendee  would^ 
of  course,  take  the  chance  of  having  his  title  destroyed  by  her  so 
doing.  He  could  in  no  event  disturb  beneficiaries  in  the  enjoy- 
ment of  the  original  homestead  while  it  subsisted ;  and  if  it  should 
be  sold  for  reinvestment,  he  would  simply  take  subject  to  that  sale 
and  reinvestment,  and,  in  that  case,  might  in  equity  be  entitled  to 
the  same  interest  in  the  property  bought  as  he  had  in  that  which 
hcd  been  sold. 

Judgment  affirmed.     All  the  Justices  caneurring. 


Justice  LiTTLx  was  preyented  by  siolmefls  from  partacipaUng  in  the  adjudica^ 
tion  of  the  cases  where  he  is  reported  to  have  been  absent  This  fact  alao  delayed 
the  filing  of  the  opinions  in  the  last  four  oases  in  the  book ;  sooh  filing  haTing 
occurred  on  April  28  and  80, 1902. 
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ABANDONMENT.    See  Actions. 

ACCORD  AND  SATISFACTION. 
Alimony  case  settled  by  consent  verdict  and  decree,  wife  took  eqtdtable  title 
in  fee,  not  only  life-estate.    Driver  v.  Wood^  2d6. 

AOCOtTNT  OPEN. 

Counter-afSdavit  denying  justice  and  fairness  of,  may  be  filed  after  announc- 
ing ready  for  trial,  and  will  prevent  recovery  unless  plaintiff  intro- 
duce evidence  further  than  his  verifying  affidavit.  O^DeU  v. 
Meacham,  010. 

Non-negotiable  voucher  subject  to  equities  between  assignor  and  debtor  at 
time  of  assignment.     Third  Nat.  Bk,  v.  R.  Co.  890. 

ACCOUNT  AND  SETTLEMENT. 
Limitation  statute  did  not  bar  wife,  whose  money  was  used  by  husband  as  his 

own,  before  demand  and  refusal  to  pay.    Rucker  v.  Maddox^  809. 
Money  received  and  disbursed ;  liability  to  pay  to  proper  custodian  both  what 

remains  and  what  was  paid  out.    Aaron  v.  Oerman^  587. 

ACTIONS.    See  Amendment ;  LimitatioM ;  Pleading, 
Abandoned  by  attorney  before  trial,  not  prevent  decree  for  defendant  from 

being  prima  facie  binding.     Bigham  v.  KisHer,  453. 
Administrator's  purchase  at  his  own  sale,  heir's  remedy  for,  not  to  sue  for  the 

land,  but  to  have  sale  set  aside  and  one  made  legally.     Oliver  v. 

PoweU,  599. 
Agent  furnished  with  fund  for  illegal  purpose,  liable  in  assumpsit  for  so  much 

only  as  not  used  therefor.     Benton  v.  Singlelony  548. 
Champertous  contract  as  basis  of,  not  enforced  ;  but  meritorious  suit  not  de- 
feated because  instituted  in  pursuance  of  contract  affected  with 

champerty.     BuUock  v.  Dunbar^  754. 
County  not  liable  to  suit  by  officers  who  served  in  trial  of  convicts,  to  recover 

their  .hire  in  chain-gang.     Mandamus  lies  against  officials  in  charge 

of  county  business.    Pulaski  Co.  v.  DeLacy^  588. 
Cross-actions,  set-off,  and  recoupment,  doctrine  of,  discussed.  Heeht  v.  Snook^ 

922. 
Decree  authorized  suit,  even  if  it  could  not  otherwise  have  been  brought 

against  administrator,  for  money  directed  to  be  paid  by  him  into 

court.     White  v.  Ga.  Ins.  Co.  415. 
Dismissal  on  oral  motion  at  trial  term,  for  want  of  cause  of  action,  proper. 

McCook  V.  Crawford,  337. 
Dismissal  voluntary,  effect  of.    Heard  v.  Bank,  291  ;  Simpson  v.  Brock,  294. 
»(For  use  of,**  etc.,  raises  no  question  of  defendant's  liability  to  the  usee 

named.    Noreross  Co.  v.  Summerour,  156. 
Garnishment  is  separate  and  distinct  action  from  suit  against  the  main  debtor. 

Holbrook  v.  BvansviUe  R.  Co.  1,  4. 
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ACTIONS — contimied. 

Heirs  suing  for  land  of  the  estate  must  allege  and  prove  what,  as  to  adminis- 
tration.    Crummey  v.  BenJUey^  746. 

Infant  by  next  friend  can  sue  for  slander.    HvarU  v.  Ooodwiny  685. 

Insane  plaintifT.  When  weak^ninded  person  may  sue  without  next  friend  or 
guardian.     Calhoun  v.  Moaley^  641. 

Joint,  for  land  ;  all  or  none  must  recover  at  law  ;  not  so  in  equity.  Bighorn 
▼.  KisOer,  458. 

Joint,  on  contract  or  tort,  as  basis  for  recovery  as  to  one  defendant.  WcUdmp 
V.  Wo^f,  618. 

Land  recoverable  on  deed  to  secure  debt,  though  execution  issued  on  judg- 
ment therefor.    Parker  v.  Home  Asso,  702. 

Mesne  profits  not  recoverable  save  in  connection  with  suit  for  land.  Jones  v. 
ClieU,  673. 

New  parties  introduced  without  objection,  suit  proceeds  in  their  names.  Nor- 
cross  Co,  V.  Summerour,  166. 

Partners  composing  a  named  firm  sued,  prayer  for  process  against  ^^  said  de- 
fendant,** action  vras  against  the  partnership.  Peoples  Bank  v. 
Smith,  186. 

Partner's  remedy  against  copartner  after  dissolution,  to  prevent  disposal  of 
assets  and  leaving  State,  not  by  injunction,  but  by  attachment  or 
ne  exeat.      Tiicker  v.  Murphey^  662. 

Partner's  right  to  sue  copartner  to  whom  he  sold  out,  on  failure  to  pay  any 
of  assumed  debts.    Id. 

Becovery  must  be  based  on  facts  as  they  existed  at  commencement  of.  Gra- 
ham V.  Williams,  718. 

Reinstate  case  voluntarily  dismissed,  no  power  to.  Reason  for  digmuiBfti  not 
material.     Simpson  v.  Brodb,  294. 

Reinstatement  of  case  disposed  of  by  final  decree,  not  granted,  where  decree 
never  reversed  or  set  aside.     Walker  v.  Eq.  M.  Co,  862. 

Remedy  by  ne  exeat  proper,  no  injunction.     Tucker  v.  Murphey,  663. 

Right  of,  not  challenged  by  demurrer  or  otherwise,  prayer  for  specific  relief 
granted  as  of  course.  Aaron  v.  ChrmaUj  687  ;  Flewdlen,  638 ;  Sax. 
R.  Co.  V.  Ladson,  763 ;  Third  Nat,  Bk.  v.  R.  Co.  892. 

Trespass  to  land,  suit  for,  not  maintainable  without  proof  of  title  or  actual 
possession.     Jones  v.  Cliett,  673. 

Unnecessary  and  useless,  demurrable.    Fowler  v.  Bank,  417: 

Venue  of  action  on  bond  of  railroad  company,  executed  in  coimty  other  than 
that  of  its  principal  office.  Waycross  R.  Co.  v.  Qfferman  R.  Co. 
727. 

Venue  of  equitable  suit,  in  county  of  residence  of  defendant  against  whom 
substantial  relief  is  prayed.  Williams  Co.  v.  Bunn,  707.  Non-res- 
ident, sued  in  county  where  land  lay,  filed  a  cross-action  there,  and 
gave  court  jurisdiction.    Sanford  v.  Tanner,  1005. 

ADMINISTRATORS  AND  EXECUTORS. 

Account  and  settlement  Liability  for  rents  of  property  devised,  not  to  the 
estate,  but  to  the  legatee.  Oay,  361.  Legatee's  action  not  barred, 
where  testator  used  her  money  as  his  own,  and  its  increase  went  into 
the  estate  disposed  of  by  the  will.    Rucker  v.  Maddox,  899. 

Action  authorized  by  decree  that  administrator  pay  money  into  court,  though 
plaintiff  had  judgment  against  him.     White  v.  Oa.  Ins.  Co.  415. 
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ADMINISTRATORS  AND  EXECUTORS— coniinued. 

Auction  sale,  right  of  executor  to  withdraw  land  from,  after  bids  made  and 
before  hammer  falls,  though  bidder  misled  into  buying  other  parcels. 
Tillman  v.  Dunrnan,  406. 

Adverse  possession,  burden  of  affirmatively  proving,  on  plaintiff  seeking  to 
eject  purchaser  at  administrator's  sale.     Harris  v.  Cole,  295. 

Assent  to  devises  in  remainder  not  appearing,  so  as  to  prevent  due  adminis- 
tration to  pay  debts  or  force  creditors  to  seek  abatement  of  such 
devises.     Id. 

Bond,  in  suit  on,  usees  of  ordinary  are  not  proper  parties  plaintiff.  If  their 
names  do  not  appear,  special  demurrer  may  be  filed.  Mathis  v.  Ford- 
ham,  364. 

Bond  sued  on,  answer  stricken  which  set  up  no  good  defense,  and  verdict 
directed.     Id. 

Collusion  of  executor  with  purchaser  at  private  sale,  open  to  inquiry  by  leg- 
atees and  creditors,  not  by  bidder  at  public  sale.  Tillman  v.  Dun- 
man,  406. 

Deed  of  administrator,  authorized  by  order  of  court  of  ordinary  for  sale  of 
realty,  admissible  in  evidence  in  suit  for  land.    Oliver  v.  Powell,  593. 

Deed  of  administrator,  no  basis  to  recover  land,  without  showing  order  giving 
him  leave  to  sell,  although  defendant  claim  under  the  intestate. 
WaUcer  v.  Hogan,  388. 

Discretion  of  executor  to  pay  annuity  by  installments.  Rucker  v.  Maddox,  899. 

Foreign,  whose  letters  authorize  administration  of  goods,  chattels,  and  credits, 
can  not  maintain  action  for  land  in  this  State,  or  to  recover  mesne 
profits  or  damages  for  trespass.     Jones  v.  Cliett,  673. 
*  Heirs  suing  for  land  of  the  estate  must  allege  and  prove  what,  as  to  adminis- 
tration.    Crumm^y  v.  Bentley,  746. 

Judgment  against  M.,  '* administrator  as  aforesaid,^*  meant  in  representative 
capacity,  not  individual.     Mathis  v.  Fordfiam,  364. 

Land  sued  for,  defenses  not  good :  that  defendant  paid  taxes,  and  plaintiff  or 
his  intestate  did  not ;  that  land  was  never  in  actual  poesession  of  in- 
testate, or  inventoried  as  part  of  his  estate ;  etc.  BtUlock  v.  Dunbar, 
754. 

Limitation  of  action  against  unrepresented  estate.    Id. 

Party,  administratrix  not  necessary  or  proper ;  but  no  reversal  if  her  plea  of 
j>lene  administravit  sustained.    Id.  755. 

Personal  representative  of  deceased,  when  widow  treated  as ;  when  surviv- 
ing partner  not      Whitley  v.  Hudson,  670. 

Purchaser  from  heirs  entitled  to  be  reimbursed  amount  he  paid  to  extinguish 
debt  secured  by  deed  of  intestate,  before  administrator  can  proceed 
with  suits  to  recover  the  land  and  subject  it  to  judgments  against  ad- 
ministrator.    Simpson  v.  Ennis,  202. 

Sale  attacked  by  amendment  to  suit  for  land,  without  adding  new  cause  of 
action.     Oliver  v.  Powell,  592. 

Sale  of  realty,  lawfully  made,  concludes  heir.    Id.  593. 

Sale,  power  of,  must  affirmatively  appear ;  as,  by  order  of  court  of  ordinary. 
Recital  in  administrator's  deed  is  not  prima  facie  evidence  of  grant 
of  order.     Waller  v.  Hogan,  884. 

Sale,  purchase  by  administrator  at  his  own.  Heir^s  remedy,  not  to  sue  for 
property,  but  to  have  sale  set  aside  and  one  made  legally.  Oliver  v. 
Powell,  699. 
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ADMINISTRATORS  AND  EXECUTORS  — continued. 

Sale,  under  order,  to  pay  debts,  good,  unless  lands  held  adversely  to  adminis- 
trator d.  b.  n.  c.  t  a.    Hcarria  v.  Cote,  296. 

Sale,  withdrawal  of  land  from,  after  bidding  and  before  hammer  falls.  TiU- 
man  y.  Dunman^  406. 

Stale  administration,  obtained  for  fraudulent  or  speculative  puipoees,  old  doc- 
trine as  to,  not  available  to  defendant  whose  possession  would  not 
support  prescription.     BiUloek  v.  DwnJbary  754. 

Title  held  as  administrator,  a  conclusive  reply  to  suit  against  him  individually. 
White  V.  Bleckley,  166. 

Title  must  be  shown  in  his  intestate,  for  administrator  to  recover  land.  Waller 
V.  Hogatij  886. 

ADMISSION.    See  Claim;  Btidence;  Pleading. 

ADVERTISEMENT.     See  Notice. 

AFFIDAVIT.    See  Appeal;  Pleading;  Practice  in  Supreme  Court. 

AGENCY.     See  Oamishment;  Principal  and  Agent. 

ALIMONY. 

Affidavit  tending  to  disprove  claim  of  marriage,  admissible  on  hearing  for. 
Roberts,  690. 

Discretion  abused  in  granting.     Williams,  772. 

Divorce,  ancient  rule  as  to  grant  of  alimony  pending  suit  for,  changed.   Id. 

Evidence  sustaining  answer,  and  none  to  sustain  application,  refusal  proper. 
Id. 

Title  absolute,  instead  of  life-estate,  in  property  of  husband,  not  legally  de- 
creed to  be  in  wife.  But  consent  verdict,  and  decree  in  accordance 
therewith,  may  bind  as  agreement.     Driver  v.  Wood,  296. 

AMENDMENT.    See  Statutes. 

Administrator's  sale  attacked  by,  in  suit  for  land,  without  adding  new  cause 
of  action.     Oliver  v.  Powell,  692. 

Allowed  improperly,  no  ground  for  new  trial,  but  for  direct  exception.  Bul- 
lock V.  CordeU  Co.  627. 

Appeal  affidavit  amendable.    Ball  v.  Mapp,  360.  , 

Bond  sued  on,  amendment  not  allowed  for  recovery  on  renewals  of.  Mayor 
V.  Harvey,  788. 

Default  in  answering  opened  by  material  amendment  to  petition.  Calhoun  v. 
Mosley,  641. 

Denial  of  allegations  admitted  in  original  plea,  and  vdthdrawal  of  admission, 
allowed.    Ala.  R.  Co.  v.  Guilford,  627. 

Disallowed,  is  not  record,  and  must  appear  in  bill  of  exceptions.  Walker  t. 
Bq.  M.  Co.  862. 

Equitable  petition  foT  injunction  against  disturbance  of  possession  under  ab- 
solute deed,  etc.,  amendable  by  prayer  for  judgment  for  amountdue 
and  secured  by  that  deed.     Sanford  v.  Tanner,  1013. 

Joint  defendant  may  adopt  answer  filed  for  codefendant  alone,  bat  they  may 
not  unite  in  amendment  thereto.    Bq*  Asso.  v.  HoUoway,  780. 

Levy,  amendment  of  entry  of.     Bollis  v.  Lamb,  740. 
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AMENDMENT — continued. 

New  and  distinct  cause  of  action.  Oliver  v.  Powell,  592 ;  Hines  v.  Sav.  E.  Co, 
678  ;  Mayor  v.  Harvey ,  733.    None  here.    Sanford  v.  Tanner j  1018. 

Parties  made  by,  if  allowed  without  objection ;  and  suit  proceeds  in  their 
names.     Norcrose  Co.  v.  Sunvmerour,  156. 

Party  plaintiff  shown  to  be  a  partnership,  etc.,  allowable.  'Smith  v.  Colum- 
bia Co.  698. 

Bailroad  sued  as  lessor  or  licensor,  for  permitting  lessee  or  licensee  to  injure; 
action  not  converted  into  suit  against  defendant  as  carrier,  for  itself 
Inflicting  the  injury.     Hines  v.  Sav.  R.  Co.  678. 

Rejection  of,  no  cause  of  complaint,  when  allowing  it  would  not  benefit  party 
offering  it.    Eq.  Aeeo.  y.  HoUoway,  780. 

AMERICUS.    See  City  Courts;  Municipal  Corporations, 

APPEAL. 
Acts  of  1897  and  1900  considered.     Ball  v.  Mapp,  349. 
Amendment  of  affidavit  for.    Id. 
Justice's  court  **  dismissed,  '^  for  want  of  sufficient  of  evidence ;  appeal  lies. 

Neal  V.  Foz,  164. 
Pauper  affidavit  must  be  in  disjunctive.    Ball  v.  Mapp^  349. 

APPLICATION  OF  PAYMENT.     See  Payment. 

ARBITRATION  AND  AWARD. 
Illegal  transaction,  claim  arising  out  of,  not  a  legitimate  subject  for  submis- 
sion to.    Award  thereon  a  nullity,  and  not  aided  by  doctrine  of  com- 
ity of  States.     Benton  v.  Singleton,  548. 

ARGUMENT.     See  Practice  in  Superior  CouH. 

ARREST.    See  Criminal  Law;  False  Imprisonment;  Malicious  Arrest, 

ASSIGNMENT.     See  Chose  in  Action. 

ATHENS.     See  OUy  Courts, 

ATLANTA.    See  City  Courts;  Municipal  Corporations, 

ATTACHMENT. 
Affidavit  administered  by  clerk  of  superior  court,  no  basis  for.    Heard  v. 

Bank,  291. 
Partner,  after  dissolution  of  firm,  disposing  of  assets  and  intending  to  leave 

State  without  paying  debts  assumed,  when  subject  to.     Tucker  v. 

Murphey,  662. 

ATTORNEY  AT  LAW. 
Abandonment  of  case  before  trial,  not  prevent  decree  for  defendant  from 

being  prima  facie  binding.     Bigham  v.  KisUer,  453. 
Appointed  counsel,  unfamiliar  with  the  case,  entitled  to  time  for  preparation, 

etc.    McArver  v.  State,  514.     Compare  Perryman  v.  State,  545. 
Burden  of  proof  of  want  of  authority.    Id. 

Client,  how  far  bound  by  acts  of,  in  trespass,  etc.   Parker  v.  Home  Asso.  705. 
Communication  to,  in  anticipation  of  employment,  not  received  in  evidence. 

Haywood  v.  State,  111. 
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ATTORNEY  AT  LAW  —  continued. 

Costs,  liable  for,  if  plaintiff  or  plaintiffs  be  non-resident ;  not  if  one  plaintiff 
be  resident     Berrie  v.  Atkinson^  708. 

Knowledge  acquired  during  relation  of,  may  not  be  used  to  detriment  of  former 
client.     Tucker  v.  Murphey,  665. 

Levy  and  sale  directed  by,  before  necessaxy  reconveyance,  void.  Parker  v. 
Home  Asso.  702. 

Lien  for  fees,  as  ground  of  objecting  to  withdrawal  of  case  by  client.  Walker 
V.  Eq.  M,  Co.  862. 

Presumption  of  authority  to  sue  for  one  named  as  plaintiff,  not  conclusive. 
Bighorn  v.  Kittler^  453.  Not  presumed  authorized  to  have  levy  be- 
fore it  can  legally  be  made.    Parker  v.  Home  Abbo,  702. 

ATTORNEY  IN  FACT.    See  Pnneipal  and  Agent. 

ATTORNEY'S  FEES. 
Evidence  of  reasonable  amount  must  appear,  under  stipulation  for,  **  to  be 
fixed  by  the  oourt,  not  to  exceed  ten  per  cenf  Cramer  v.  Ht(ff,  961. 
Write  off  recovery  of,  when  plaintiff  allowed  to.    Id. 

AUCTION.    See  AdministraUm  and  Ezecutori. 

AUDITOR. 

Exceptions,  sufficiency  of,  in  form  and  substance.     Gay,  861. 

Recommittal,  for  allowing  credits  on  statement  not  in  evidence,  for  want  of 

findings  on  certain  issues,  etc.     Sanford  v.  Tanner,  1015. 
Rereference  to,  is  no  i^pproval  or  disapproval  of  exceptions  to  report.     Id. 

1006. 

BAILMENT. 
Gift  not  completed  by  actual  delivery,  or  by  investment  of  money  as  directed, 
donor  can  revoke  agency  and  recover  money.    Smith  v.  Peacock,  691 . 

BAINBRIDGE.     See  CUy  CourU. 

BANKS. 

Acts  of  1888  and  1889,  conferring  powers  on  saving  institutions,  considered. 

Dottenheim  v.  Union  Bank,  789. 
Course  of  dealing  not  set  up  by,  if  it  did  not  act  on  faith  thereof.    Peoples 

Bank  v.  Smith,  185. 
Interest  on  deposits,  bank  could  agree  with  depositors  on  amounts  of,  and  when 

to  be  paid.     Dottenheim  v.  Bank,  789. 
Partners'  debts  paid  by  checks  of  partnership,  not  warrant  bank  in  accepting 

partnership  note  for  partner's  debt.    Peoples  Bank  v.  Smith,  185. 
Stock,  lien  on,  not  retained  by  recital  in  certificate  that  it  is  transferable  only 

on  books  of  the  company  on  its  surrender.     Bueha  Vista  Bank  v. 

Orier,S9S. 
Subject  to  check,  when  deposits  are.    Dottenheim  v.  Bank^  788. 

BARTOW  COUNTY.     See  Liquors. 

BAXLEY.    See  City  Courts;  Municipal  Corporations. 

BILL  OF  SALE. 
Foreclosure  of,  under  act  of  1899.     Searcy  v.  State,  271. 
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BILLS  AND  NOTES.    See  Drafts;  Promissory  Notes. 
BONA  FIDE  PUKCHASER.     See  TiUe, 
BONDS.     See  PHncipal  and  Surety. 

BONDS  FOR  TITLE. 

Notice  of  equity  of  obligee,  in  poflBeasion  of  land,  charged  to  grantee  of  obligor. 
Ga,  Asso,  V.  Faison,  666. 

Payment  of  purchase-money  notes  to  transferee  gave  obligee  complete  equita- 
ble title  as  against  obligor  and  his  grantee  with  notice.    Id, 

Testimony  of  lines  pointed  out  before  execution  of,  when  not  admissible  with- 
out reforming  bond.     Weaver  v.  SUmer^  766. 

BOOKS  AND  PAPERS.     See  Qfflcers. 

BOUNDARY.     See  TiUe, 

BRIEF  OF  EVIDENCE.     See  New  Trial;  Pra<^ice  in  Supreme  Court. 

BROKER.     See  PHndpal  and  Agent. 

BRUNSWICK.     See  City  Courts;  Municipal  Corporations, 

BUILDING  AND  LOAN  ASSOCIATION. 

Distribution  of  assets  in  equity,  brought  about  without  fault  of  holder  of  pre- 
ferred stock.     His  right  as  a  creditor.  Cashen  v.  So,  Mut,  Asso,  963. 

Fines  accrued  after  pa3rment8  ceased,  member  liable  for.  Cottingham  v.  Eq. 
Asso.  941. 

Fully-paid  stock  with  fixed  dividends  guaranteed,  holders  having  no  further 
interest  in  profits,  is  a  borrowing  of  moni^,  and  not  in  contravention 
of  mutuaUty.    Id.  940,  988. 

Membership  taken  solely  to  obtain  loan,  rejection  and  return  of  advance  pay- 
ments does  not  change  character  of  association.    Id.  941. 

Preferred  stock,  rights  and  liabilities  as  to.     Cashen  v.  So.  Mut.  Asso,  983. 

Pure  and  simple  ;  so  treated  when  nothing  to  contrary  appears.  Cottingham. 
V.  Bq.  Asso.  940. 

Trustee,  when  may  become  a  member  and  bind  the  estate.    Id.  941. 

Usurious  scheme  not  apparent  from  refusing  application  for  loan  and  iHppli- 
cant  receiving  back  his  advance  payments.    Id,  942. 

CARRIER.     See  Baiiroads. 

CARROLL  COUNTY.     See  Liquors. 

CASES  CITED,  REVIEWED,  ETC. 
See  table  of  Georgia  Cases  Cited^  in  first  part  of  this  volume. 

CERTIORARI. 

Answer,  traverse  of,  admitted  to  be  true,  evidence  as  set  out  in  traverse  pre- 
vails.    WyaU  V.  Walton  Co.  376. 

Appeal  entered,  same  judgment  not  reviewed  by  certiorari.  Neal  v.  Fox,  164. 

Bond  must  be  approved  by  judge  of  trial  court.    Stover  v.  Doyle,  86. 

Petition  not  showing  by  whom  was  rendered  the  judgment  complained  of» 
sanction  properly  refused.    Freeman  v.  Batonton,  628. 
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CERTIORARI  —  contimied. 
Service,  conflicting  evidence  of ;  dismissal  uplield.  WarthamY.  Eq,  3f.  Co,  274. 
Signature  to  the  affidavit  is  sufficient  as  signature  to  the  petition  for.  Neal  v. 

Foz,  164. 
Verified,  points  mad.e  by  petition  must  be,  by  answer.    ChUdi  v.  Jforan,  330 ; 

Wyatt  v.  WaUon  Co.  876. 

CHAIN-GANG.     See  Criminal  Law. 
CHAMPERTY.     See  Contracts. 

CHARGE  OF  COURT.    See  Practice  in  Supreme  Court. 

Adjusted  to  evidence,  should  be.  A  failure  in  this  respect  which  did  not  rt- 
quire  neW  trial.  Cen.  R,  Co.  v.  TrammeU,  312.  Blisleading  and 
erroneous  instructions.     Ficken  v.  Atlanta^  970. 

Admission  in  plea  withdrawn,  error  to  charge  that  defendant  is  bound  by,  and 
estopped  to  deny.    Ala.  R.  Co.  v.  GuHford^  627. 

Alibi,  law  of,  not  appropri&te,  but  charge  thereon  harmless.  Knight  v.  State, 
48.  Chaige  free  from  error.  Tucker  v.  State,  61.  Failure  to  charge 
on,  in  close  case,  error.    Moody  v.  State,  449. 

Aigument  erroneous  or  misleading,  corrected  by.     Rucker  v.  State,  13. 

Assignment  of  error  general,  considered  if  chaige  not  abstractly  correct. 
Sheppard  v.  Reeae,  414. 

Assault  with  intent  to  murder  not  necessarily  found  from  stabbing  after  re- 
ceiving blow  with  fist.     Heard  v.  State,  90. 

Cheating  and  swindling,  chaige  as  to,  must  not  assume  defendant's  knowl- 
edge of  defects  in  horse  sold  as  sound,  which  proved  unsound.  Wa- 
terman V.  State,  262. 

Circumstantial  evidence,  in  chaige  on,  no  error  to  define  direct  evidence. 
Amplification  of  rules  as  to,  if  desired,  should  be  requested.  Rol}m' 
eon  V.  State,  56. 

Concealed  weapon,  charge  error,  as  to  offense  of  carrying.  Stripling  v.  State, 
588. 

Confessions  not  to  be  charged  on,  if  no  proof  thereof.  Knight  v.  State,  48. 
Incriminating  admission  no  basis  for  such  charge.  Davie  v.  State,  109. 
So  as  to  admission  of  minor  or  subordinate  fact  without  admitting 
main  fact.  Cleveland  v.  State,  110.  Charge  and  refusal  to  chaige 
as  to,  approved.     Price  v.  State,  866. 

Conspiracy  and  common  intent,  facts  warranted  charge  as  to.  Davis  v.  State, 
106. 

Damages  for  mental  and  physical  pain,  no  fixed  rule  for  computing,  but  left  to 
conscience  of  jury.  So.  R.  Co.  v.  Greaham,  183.  Charge  sufficiently 
clear  as  to  *Vadditional  damages."    Sav.  R.  Co.  v.  Ladeon,  762. 

Damages  to  realty  by  cutting  down  grade  of  street ;  chaiges  not  adjusted  to 
evidence,  and  misleading.     Ficken  v.  Atlanta,  970. 

Errors  in,  immaterial,  when  verdict  demanded  by  evidence.  Wall  v.  Rogers, 
857.    When  jury  not  misled.     Jinks  v.  State,  431. 

Evidence,  If  believed  by  jury,  would  exclude  consideration  of  other  evidence ; 
when  not  error.     Cen.  R.  Co.  v.  Trammell,  315. 

Failmre  to  charge  on  alibi,  in  close  case,  error.     Moody  v.  State,  449. 

Failure  to  charge,  without  request,  not  error,  as  to  impeachment  of  witnesses. 
Downing  v.  StaU,  81 ;  Harris  v.  State,  36 ;  Robieon  v.  State,  445. 
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CHARGE  OF  COVKT— continued. 

Failure  to  charge,  without  request,  not  error,  as  to  applying  rule  of  evidence 
to  particular  teHtimony.  Knight  v.  State^  48.  As  to  amplification 
of  rules  of  circumstantial  evidence.    Bcbinson  v.  State^  56. 

Failure  to  give  other  appropriate  instructions  in  connection  with  part  excep- 
ted to  does  not  render  that  part  erroneous.  Hays  v.  StaJtey  25 ;  Qib- 
son  V.  State,  34 ;  Tucker  v.  State,  61 ;  Roberts  v.  State,  450. 

Favorable  to  exceptor,  though  not  abstractly  correct,  no  ground  for  reversal. 
Hoxie  V.  State,  19. 

Felony,  meaning  of,  should  be  defined.    Roberts  v.  State,  453. 

Fraud,  evidence  did  not  warrant  charge  on.    Keith  v.  Brewster,  177. 

Impeachment  of  witnesses,  failure  to  charge  as  to,  without  request,  no  error. 
Downing  v.  State,  31 ;  Harris  v.  State,  85 ;  Robison  v.  State,  445. 

Inaccuracy  in,  when  no  cause  for  new  trial.  Hoxie  v.  SUUe,  19 ;  So.  R,  Co. 
V.  Wood,  163. 

Intention  once  emphasized,  failure  to  use  that  word  in  later  parts  of  charge 
on  pointing  gun,  not  reversible  error.     Winkles  v.  State,  449. 

Involuntary  manslaughter,  harmless  charge  on,  where  manslaughter  foimd. 
Davis  V.  State,  107. 

Issues  not  made  by  pleadings  or  evidence,  error  to  charge  on.  So.  R.  Co.  v. 
Gresham,  183. 

Jury  may  be  reminded  of  their  oath,  and  that  they  may  not  entertain  ideas  of 
the  law  in  opposition  to  that  charged.    Abridge  v.  Noble,  949. 

Justifiable  homicide,  law  of,  in  Penal  Code,  §§70,  71,  and  in  §78,  may  be 
given  in  same  case,  but  not  in  such  manner  as  to  qualify  or  limit  the 
first  two  by  the  last.  Fttgh  v.  State,  16 ;  Heard  v.  State,  90 ;  Davis 
V.  State,  106. 

Justifiable  homicide  under  reasonable  fears  of  felony ;  a  correct  charge.  Rob- 
erts V.  State,  451. 

Justifiable  homicide,  when  error  to  make  advance  by  deceased  on  accused  nec- 
essary to.    Reeves  v.  State,  86. 

Larceny ;  intent  to  steal  essential,  and  must  be  submitted  to  jury.  James  v. 
State,  96 ;  Cleveland  v.  State,  110.    See  Tucker  v.  State,  63. 

Larceny  of  horse,  wilfully  riding  or  driving  without  owner ^s  consent  not  in- 
volved on  trial  for.     Tucker  v.  State,  61. 

Manslaughter,  evidence  warranted  chaige  on.    Davis  v.  State,  106. 

Manslaughter,  involuntary,  required  by  prisoner's  statement,  charge  that  he 
relied  on  defense  of  misfortune  or  accident,  when  error.  Richards 
V.  Stale,  834. 

Manslaughter  not  involved,  no  chaige  thereon  proper.  Brooks  v.  State,  6 ; 
Pugh  V.  State,  16 ;  KnigJU  v.  State,  48 ;  Price  v.  State,  856. 

N^ligence,  charge  must  not  say  in  effect  that  given  facts  constitute,  unless 
they  do  so  under  statute  or  ordinance.     Mayor  v.  Wood,  370. 

Negligence.  Charge  must  not  submit  statutory  requirements  unless  they  be 
applicable.     Ga.  <fc  Ala.  R.  Co.  v.  Cook,  760. 

Negligence.  Charge  that  liability  can  be  foimd  if  jury  find  negligence  in  any 
of  the  particulars  alleged,  when  error.     Ala.  R.  Co.  v.  GuHford,  628. 

Negligence.  Chaige  that  no  liability  would  arise  for  failure  to  ascertain  cer- 
tain things,  when  proper.    Id.  627. 

Negligent  or  unskillful  treatment  of  wound,  not  relieve  of  responsibility  for 
homicide  ;  charge  not  error.    Dovming  v.  State,  30. 
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CHARGE  OF  COURT— continual. 

Opinion  on  evidence:  '* consider  all  these  ikings  and  gi^e  them  weight.** 
Moody  V.  State,  449.     See  Evidence,  catchword  "  Opinion." 

Opinion  on  evidence  not  intimated  (as  to  who  did  killing).     Moore,  266. 

Opprohrions  words,  existence  and  sufficiency  of  provocation  for,  properly  left 
to  jury.  Hanson  v.  State,  104.  Charge  snfficient  as  to  intention, 
etc.     Winkles  v.  State,  449. 

Prisoner's  statement  appropriately  chaiged  on,  no  error  that  general  chaige 
is  shaped  by  the  evidence  alone.  Hoxie  v.  State,  19  ;  Rays  v.  State, 
26 ;  Tucker  v.  State,  62.  Better  to  chaige  in  language  of  statute ; 
but  failure  not  error,  if  substance  of  law  correctly  stated.  PUts  v. 
State,  35.  Inaccurate  statement  harmless.  Knight  v.  State,  48. 
Theory  based  solely  on  the  statement,  not  chaiged,  without  request. 
BMnson  v.  State,  56.  Chaige  based  on,  must  be  adjusted  to  theory 
raised  by.     Reeoes  v.  State,  86 ;  Richards  v.  State,  834. 

Prisoner's  statement,  error  to  inipress  jury  to  be  cautious  in  crediting.  Alex- 
ander V.  State,  266. 

Railroad-crossing  law  inapplicable,  error  to  charge  thereon.  Go.  d  Ala,  £. 
Co.  V.  Cook,  761 ;  Cen,  R.  Co.  v.  Bond,  916. 

Reasonable  doubt,  requests  for  chaiges  as  to,  properly  declined  here.  Price 
V.  State,  856. 

Reconciling  testimony,  duty  of  jury  as  to ;  chaige  not  error.    Id. 

Request  for,  must  be  complied  with,  if  in  close  case  it  correctly  applies  law  to 
facts,  and  is  submitted  in  due  time.    Roberts  v.  State,  450. 

Request  for,  not  presumed  covered  by  general  chaige,  when  no  copy  of  the 
charge  is  in  record.    Ala.  R.  Co.  v.  Ouifford,  628. 

Request  for,  refused  properly,  if  law  inaccurately  stated  therein.  Davis  v. 
State,  108.  If  unwarranted  by  evidence  or  prisoner's  statement. 
Moore,  256.  If  covered  by  charge  given.  Hayxoood  v.  State,  112  ; 
Moore  v.  State,  256.  Or  predicated  on  erroneous  assumption  of  fact 
Crummey  v.  Benitey,  746. 

Request  for,  required,  to  have  charge  on  impeachment  of  witnesses.  Bownr 
ing  V.  State,  81 ;  Harris  v.  State,  35 ;  Levan  v.  State,  258.  On  ap- 
plying rale  of  evidence  to  particular  testimony.  Knight  v.  State,  48. 
AmpUflcation  of  rules  as  to  circumstantial  evidmoe.  Robinson  v. 
State,  56.  Theory  based  solely  on  the  prisoner's  statement.  Robin- 
son V.  State,  56. 

Technical  term  of  law,  when  should  be  defined.    Roberts  v.  State,  449. 

Theory  unsupported  by  evidence,  error  to  chaige  on ;  as,  on  sudden  emer- 
gency productive  of  excitement,  where  one  was  carried  beyond  his 
destination,  and  conductor  directed  him  to  jump  from  moving  train. 
Bast  &  West  R.  Co.  v.  Waldrop,  289. 

TippUng-house  open,  instruction  as  to,  approved.     Leean  v.  State,  259. 

Unchaste  character  of  female  in  rape  case,  chaige  unduly  restricted  evidence 
as  to.     Seals  v.  State,  518. 

Wei^t  of  circumstances  must  be  left  to  jury.    Moody  v.  State,  449. 

Witness,  meaning  of  instruction  to  consider  the  testimony  of ,  as  the  jury  would 
that  of  any  other  witness.    Hoode  ▼.  State,  19. 

CHOSE  IN  ACTION. 
Assignee  of  non-negotiable  account  or  voucher  takes  it  sabjeot  to  existing 
equities  between  assignor  and  debtor.   Third  Nat.  Bk.  v.  R,  Co.  800. 
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CITY  COURTS. 
Americus  court,  no  writ  of  error  lay  from,  before  November  4,  1901.     (See 
Acts  1901,  p.  92.)    Mo^/brd  v.  StaUy  528.    Now  lies.     Welbame  t. 
State,  796. 

Appeal  from  justice's  court,  no  jurisdiction  to  try.     Siamey  v.  RiUy  154. 

Athens,  writ  of  error  lies  from.     Weibome  v.  State,  796. 

Atlanta,  criminal  court  is  not  a  city  court,  nor  part  of  one.    Id.  798. 

Atlanta,  defense  in,  must  be  filed  on  or  before  first  day  of  return  term ;  and 
not  afterward  allowed.    Dodson  Co.  v.  Harris,  966. 

Atlanta,  review  of  laws  as  to.     Id.  798.  T 

Bainbridge,  writ  of  error  lies  from.     Weibome  v.  State,  796. 

Baxley,  writ  of  error  lies  from.    Id. 

Brunswick,  writ  of  error  lies  from.     Id. 

Constitutional,  with  direct  writ  of  error,  essentials  of.     Id.  798. 

Default  in  pleading  not  opened  in  city  court  of  Atlanta.  Dodaan  Co.  v.  Har- 
ris, 966. 

Bouglas,  writ  of  error  lies  from.     Weibome  v.  St€Ue,  796. 

Equitable  defenses  in.  Power  of  court  as  to  entry  of  judgment  on  bond  of 
plaintiff  in  trover.  Jesse  French  Co.  v.  CardweU,  848.  No  power  to 
give  affirmative  relief  by  way  of  set-off.    Hecht  v.  Snook,  921. 

Grifftn,  act  establishing,  referred  to.     Turner  v.  State,  421. 

Hall  county,  writ  of  error  lies  from.     Weibome  v.  State,  796. 

History  of,  constitutional  and  statutory.    Id.  797. 

Indictment  by  grand  jury  not  demandable  in  city  court  of  Griffin.  Turner  v. 
State,  421. 

Jefferson,  writ  of  error  lies  from.     Weibome  v.  State,  796. 

Jurisdiction,  territorial  and  otherwise,  extent  of.    Id.  798. 

Jury  trial  in,  must  be  by  full  panel  of  twelve,  to  be  a  **  constitutional  *'  ci^ 
court.    Monford  v.  State,  529 ;  Weibome  v.  State,  798. 

LaGrange,  writ  of  error  lies  from.     Id.  796. 

"  Like  courts,''  meaning  of.    Id.  808. 

Macon,  writ  of  error  lies  from.     Id.  796. 

Moultrie,  writ  of  error  lies  from.     Id. 

Practice  and  procedure  of,  need  not  be  uniform.  Weibome  v.  State,  798.  Su- 
perior-court practice  not  now  applicable,  as  to  default,  in  city  court 
of  Atlanta.      Dodson  Co,,  v.  Harris,  966. 

Richmond  county,  review  of  laws  as  to.     Weibome  v.  State,  798. 

Savannah,  review  of  laws  as  to.    Id. 

Second  division  of  Atlanta  city  court,  presided  over  by  designated  judicial 
officer  other  than  the  city -court  judge,  writ  of  error  lies  from.    Id. 

Set-off  of  damages  ez  delicto  to  action  ex  contractu  not  allowed  in,  though 
plaintiff  non-resideut.     Hecht  v.  Snook,  921. 

Two  or  more,  in  Atlanta  or  Savannah,  no  authority  to  establish.  Weibome t. 
State,  794. 

Waycrofls,  writ  of  error  lies  from.     Id.  796. 

CLAIM. 

Admission  of  possession  in  defendant  in  attachment  takes  burden  of  proof,  and 
entitles  claimant  to  open  and  conclude.  People's  Bank  v.  Harper,  608. 

Admission  ol  possession  in  defendant  may  not  be  controverted,  but  must  be 
explained  to  show  it  to  be  consistent  with  claimant's  title.    Id. 
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CLAIM — continued. 
Bona  fide  purchaser  at  sheriff's  sale,  who  paid  pnrchase^price  withont  notice 

of  an  equity,  protected.    Johnson  y.  Eq.  See.  Co.  604. 
Defect  in  levy  cored  by  recital  in  claim  affidavit.     HoUis  v.  Lamb^  740. 
Demurrable,  where  title  on  which  claimant  relies  was  adjudicated  adversely 

to  him  by  decree  from  which  the  execution  issued.     Walker  v.  Eq, 

M.  Co.  862. 
Issue  tendered  in  name  of  deceased  plaintiff,  trial  on,  null.   Ray  v.  Anderson, 

975. 

CODE.     See  Code  Sections;  ConstUtUional  Law. 
Repeal  of  statute  by  adoption  of.     Barnes  v.  Carter ,  886. 

CODE  SECTIONS— CIVIL. 

4.    **Tool  of  trade,'*  set  of  harness  is  not,  in  exemption  law.    Kkicaey  v. 

Bowe,  896. 
0.    Kew  York  award  on  cotton-future  transaction  not  enforced.    Bentcn 

V.  Singleton,  556. 
15.    Licenses  to  retail  liquor,  revocable  without  refunding  any  payment, 
and  though  investments  made  on  the  faith  of  them.    MeUon  v.  Moul- 
trie, 464,  cited  in  MeOehee  v.  State,  833. 

256,  263.  Bond  in  nature  of  insurance  policy  by  fidelity  company,  to  guar- 
antee city  against  fraud  and  dishonesty  of  its  treasurer,  is  voluntary, 
not  statutory.  Nothing  in  §6620  et  seq.  (Van  Epps  Supp.)  requires 
that  it  be  treated  as  statutory.    Mayor  v.  Harvey,  734. 

269-72.  This  is  not  a  proceeding  in  the  superior  court.  No  writ  of  error. 
AWea  V.  Watts,  149. 

348-5.  Mandatory.  Advertisement  of  notice,  what  necessary.  Changes  in 
plans  and  specifications  require  new  advertisement.  Contract  may 
be  made  for  payment  from  taxes  to  be  levied  in  same  year.  Tax> 
payers  not  in  laches,  who  complain  eariy  after  entry  of  oontract  on 
minutes.    Manly  Co.  v.  Newton,  245. 

404,  par. 2.  Outside  of  the  **  alternative  road  laws,'*  no  authority  to  levy 
county  tax  for  improving  public  roads,  nor  for  **  roads  and  bridges.** 
Haisten  v.  Olotoer,  994. 

458.  Money  paid  to  and  disbursed  by  ordinary,  arising  from  sale  of  court- 
house bonds,  mandamus  granted  for  him  to  pay  over  to  treasurer. 
Aaron  v.  Oerman,  587. 

464.  Mandamus  requiring  ordinary  to  furnish  treasurer  a  statement  of  all 
orders  drawn  by  predecessor  in  office,  on  fund  derived  from  sale  of 
court-house  bonds.    Id. 

573-582.  Recommendation  expressly  covering  §§573-579,  construed  to 
cover  entire  alternative  road  law.  Crawford  v.  Croio.  282.  Loose 
and  general  recommendation  ineffectual,  though  concurred  in  by  suc- 
ceeding grand  jury.     Haisten  v.  Glovoer,  993. 

673.  Petition  for  removal  of  obstructions,  based  solely  on  prescriptive  use, 
not  aided  hereby.     Gardner  v.  Swann,  306. 

678.    Failure  to  prove  such  use  loses  case  for  removal  of  obstruction.     Id, 

796.  Tax  act  of  1900  is  declaratory  of  this  law,  but  prescribes  a  different 
punishment  from  that  prescribed  for  misdemeanoiB  generally. 
Burgamy  v.  Stale,  852. 
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CODE  SECTIONS  — CIVIL  — con<inu«d. 

821.    Is  an  execution  iaeued  by  the  tax-collector  valid  ?    Barnes  y.  Carter^ 

886. 
903.     Affidavit  of  illegality  alleging  payment  does  not  lie.    Ga.  Trading  Co. 

V.  Marion  Co.  397. 
908.     Wild  land  may  be  sold  without  offer  to  rent.     Barnes  v.  Carter^  886. 
1541  et  seq.    No  conviction  of  failing  to  register  and  pay  tax  as  dealer,  or  of 
selling  veithout  license,  in  county  where  sale  prohibited  altogether. 
Collins  V.  State,  70 ;  Batty  v.  State,  79. 
1551.     See  following  note. 

1563-4.  Tags  detached  in  transit,  without  fault  of  manufacturer  or  his 
agents,  not  render  sale  of  fertilizer  illegal.    SoU  v.  Navassa  Guano 

Co.eee. 

1855.     No  lien  is  hereby  created.     Bitena  Vista  Barik  v.  Grier,  400. 

2176.  Applies  only  when  two  roads  connect  same  terminal  points,  even  if  re- 
strictive of  powers  of  company  chartered  by  special  act.  SawkinS' 
viMe  Co.  V.  Waycross  Co.  289. 

2188.  More  than  ticket  rate  of  fare  not  legally  demandable,  if  no  reasonable 
opportunity  to  buy  ticket  before  entering  car.  Phillips  v.  So.  By. 
Co.  286. 

2222,  2224.  Reference  hereto  in  case  involving  a  footway  crossing  in  a  town 
was  error,  but  did  not  require  a  new  trial.  Cen.  B.  Co.  v.  Bond, 
913. 

2298.  Contract  required  to  bind  carrier  as  to  transportation  beyond  its  own 
line.     Feiton  v.  Cen.  R.  Co.  609. 

2323.  Brakeman  failed  to  give  *'  broke-loose  ^^  signal,  and  to  put  on  several 
brakes.  Held,  guilty  of  contributory  negligence.  W.  dt  A.  B.  Co. 
V.  Hemdon,  169.  Track-hands  left  stone  or  slag  above  rails,  which 
was  hurled  by  train  against  their  fellow-servant.  He  can  recover 
damages.     So.  B.  Co.  v.  Johnson,  331. 

2334.  Action  on  bond  for  damages  by  delay,  pending  writ  of  error,  lies  in 
county  of  principal  office,  though  executed  in  other  county.  Way^ 
cross  B.  Co.  V.  Qfferman  B.  Co.  730. 

2460.  Discretion  abused  in  granting,  where  no  evidence  to  support  applica- 
tion, and  all  evidence  supported  denial  in  answer.     Williams,  774. 

2611  - 12.  Negligence  of  master  in  employing  incompetent  machinist,  and  in 
furnishing  defective  bolt,  not  so  proved  as  to  warrant  recovery  Ijy 
servant  for  injury.     Baxley  v.  Satilla  Co.  723. 

2716-22.  Head  of  family  trading  with  exempted  stock  of  goods,  not  subject 
to  these  sections.    Mitcfidl  v.  Simpson  Co.  201. 

2777.  Mortgage  taken  vdthout  notice,  superior  to  unrecorded  conditional 
contract  of  sale.  Notice  after  execution  and  before  record  of  mort- 
gage, of  no  avail.     Singer  Co.  v.  Bradffield,  303. 

2814.  Writ  of  error  not  withdrawn  by  client  over  attomey^s  objection. 
Walker  v.  Eq.  M.  Co.  866. 

2816,  2818.  Pawnee  need  not  foreclose  lien,  when  property  seized  under  ex- 
ecution. He  may  give  notice  to  levying  officer,  and  claim  proceeds, 
as  by  §2962.     Buena  Vista  Bank  v.  Grier,  402. 

2850.  Evidence  failed  to  show  that  debt  was  for  purchase-money  of  exempted 
property.     Walker  v.  Crawford,  317. 
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CODE  SECTIONS— CIVIL— cofUtnued. 

2866.  Horse  worth  not  over  $40,  used  not  on  farm  but  in  nmningadraj,  can 
be  exempted.  Half  interest  in  a  two-horse  wagon  can  not  be  ex- 
empted as  a  ** one-horse  wagon.**  A  set  of  hameas  is  not  a  ''com- 
mon tool  of  trade.**    Kirksey  v.  Rowe,  898. 

2886.  Beqoiring  borrower  to  assume  and  pay  note  of  insolvent  person,  as 
condition  of  making  loan  on  which  full  legal  interest  is  charged,  ren- 
ders loan  usurious.     Bishop  v.  Bx.  Bk.  964. 

2985.  Baggage-check  given  by  guest  to  porter,  prima  facie  delivery  of  bag. 
gage.  Liability  of  proprietor  for  failure  or  refusal  to  surrender  either 
baggage  or  check  on  demand.     Carhart  v.  Wainman,  638. 

2958-9,  2962.     See  2816,  2818. 

2972.  yendor*s  inability  to  convey  land  of  the  quality,  shape,  and  location 
baigained  for,  dischaiged  surety  on  purchase-money  notes.  StxtUr- 
field  v.  5pi«r,  132. 

2984.  Defendant  alleging  his  suretyship  on  note  sued  on,  being  denied  the 
right  to  so  prove,  entitled  to  new  trial,  though  creditor  thereby  de- 
layed. *'  Delay  **  in  this  section  is  such  as  arises  from  fault  or  neg- 
ligence of  the  surety.     Whitley  v.  Hudsoriy  669. 

2965-9.  Proceeding  maintained  after  paying  only  part  of  debt,  and  without 
assignment  of  execution.     Cooper  v.  Chamblee,  116. 

8037.  Assignee  of  non-negotiable  account  or  voucher  takes  it  subject  to  exist- 
ing equities  between  assignor  and  debtor.  Third  Nat.  Bk,  v.  R,  Co. 
892. 

8045,  8049.     See  8119,  post. 

8059-60.  Do  not  apply  to  ocean,  or  any  estuary,  bay,  inlet,  or  arm  there<^ 
where  the  tide  regularly  ebbs  and  flows.  Boundary  of  owner  of  abut- 
ting land  extends  but  to  high-water  mark.    Johnson  v.  StaU^  790. 

8083.  Restraint  upon  alienation  of  fee-simple,  void.  Devisee  conclusively 
presumed,  after  thirteen  years  possession,  to  have  elected  to  ''  remain 
satisfied.**     Crumpler  v.  BarfiM,  570. 

8118.  Landlord  not  liable  for  injury  by  ice  formed  on  sidewalk  by  water  thrown 

by  tenant  into  ditch  cut  l^  landlord.     Oardner  v.  Rhodes^  981. 

8119.  Apparent  conflict  between  this  and  the  next  section  settled  by  the  dis- 

tinction between  domestic  and  trade  fixtures.  What  domestic  fixtures 
placed  by  tenant  may  be  removed  by  him,  and  what  not.  Wright 
V.  DuBignon^  765. 

8120.  Refers  to  trade  fixtures  only.     Id. 
8123.     See  3118. 

3153.  Gift  to  child,  of  indefinite  and  uncertain  sum,  incomplete  and  revoca- 
ble.    Smith  V.  Peacock,  697. 

8855,  par.  6.  Verdict  for  plaintiffs  suing  as  heirs  of  their  brother,  not  upheld 
on  theory  that  they  are  entitled  as  heirs  of  their  mother,  who  survived 
him.     Crummey  v.  Bentley^  748. 

8465,  3470.  Child  not  mentioned  in  application  can  take  no  beneficial  inter- 
est Dissent :  Support  enures  to  benefit  of  all  in  class  named  in 
statute.  Anderson  v.  Walker,  505.  Lees  than  $500  set  apart  with- 
out specifying  part  for  children  of  deceased  wife,  they  take  no  bene- 
fit   Little,  J.,  dissenting.    Horn  v.  Truett,  996. 

8467.  Burden  of  showing  compliance  with  law,  on  claimant  of  title  by  virtue 
of  setting  apart  of  year's  support.  Presumption  as  to  record,  after 
lapse  of  time.     Horn  v.  TrvetU  996. 
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CODE  SECTIONS— CIVIL— continued. 

3472.  Tear^s  support  superior  to  mortgage  securing  Joint  note  of  first  and 
second  vendee  in  extinguishment  of  purchase-money  notes  and  judg- 
ment.   Derrick  v.  8am$j  82. 

3621.  Administrator  of  New  York,  to  administer  goods,  chattels,  and  credits, 
can  not  maintain  suit  for  land  in  Georgia,  or  to  recover  mesne  profits 
or  damages  for  trespass.    Jones  v.  ClieU^  673. 

3640.  Land  worth  |1,600,  sold  for  $40,  sale  set  aside.  Meaning  of  **  other 
circumstances.*'    8mUh  v.  Ga.  Loan  Co.  191. 

3664.  Donor  can  recover  of  agent  money  bailed,  before  actual  delivery  and 
acceptance.     Smith  v.  Peacock,  604. 

3686.  Repeated  occupancy  of  swamp  land  for  cutting  timber,  or  as  range  for 
cattle  and  bogs,  not  actual  possession.    McCook  v.  Cratcford,  338. 

3600.  Action  for  maintaining  back  flow  of  water  defeated  hereunder.  Colum- 
bus  Co.  V.  Mills  Co.  660. 

3606.  Curative  of  evil  that  made  it  necessary  to  invoke  doctrine  that  defend- 
ant in  possession  should  be  protected  against  action  under  stale  ad- 
ministration obtained  for  fraudulent  or  speculative  purposes.  BuUock 
V.  Dttn5ar,  764. 

3611.  Certified  copy  of  proceedings  establishing  lost  deed,  taken  from  min- 
utes, admissible  where  original  deed  would  be ;  and  such  established 
copy  admissible  without  proof  of  execution  of  original.  Leggett  v. 
Patterson,  716. 

3621.  Deed  executed  in  other  State,  acknowledged  before  clerk  of  county 
court,  not  entitled  to  registration  in  Georgia  in  1883.  Crummey  v. 
BenUey,  746. 

3628.  Certified  copy  of  deed  over  thirty  years  old  may  be  so  attacked ;  and 
affidavit  of  forgery  puts  burden  of  proving  execution  of  original  on 
party  offering  copy.     McCaU  v.  Bentley,  762. 

3662.  Ignorance  of  grantor's  insanity  does  not  per  se  entitle  grantee  to  bold 
under  deed.     WooUey  v.  Gqines,  122. 

3702.  Change  of  *^ order''  to  ** bearer  "  is  material.  But  making  of  altera- 
tion lyyone  claiming  benefit,  with  intent  to  defraud,  did  not  here  ap- 
pear.    Burch  V.  Pope,  334. 

3708,  3712.  No  time  fixed.  Broker  notified  principal  he  would  be  ready  at 
given  hour,  but  was  not.  Principal  could  not  withdraw,  as  reasona- 
ble time  for  performance  had  not  expired.     CoUier  v.  Weyman,  046. 

3722.  Application  to  older  account  assumed  by  the  debtor,  in  absence  of 
direction,  legal.     Lovoenstein  v.  Meyer,  711. 

3746  et  seq.  City  court  can  not  give  affirmative  equitable  relief  by  way  of 
set-off,  though  plaintiff  be  a  non-resident.     Hecht  v.  Snook,  023. 

3761.  Judgment  in  rem  on  foreclosure  of  mortgage  does  not  become  dormant, 
and  needs  no  revival.  Fowler  v.  Bank,  417.  Active  and  bona  fide 
efforts  to  enforce  execution  prevent  dormancy.  Entries  on  execution 
and  on  docket,  what  sufficient.     HoUis  v.  Lamb,  740. 

3764,  3770.    Plaintiff  sul  juris  barred  from  setting  aside  decree  obtained  by 
fraud  ;  minor  coplaintiffs  not,  in  equity.     Bigham  v.  KisUer,  468. 
Motion  must  be  made  in  term.    Haskens  v.  State,  830.    Too  late  after 
three  years,  when  movants  knew  of  decree  and  its  recitals,  and  it  ap- 
pears from  record  to  be  valid.     Walker  v.  Eq.  M.  Co.  862. 

3706.  Refusal  of  inkeeper,  capriciously  or  in  bad  faith,  to  surrender  guest's 
baggage  or  check,  makes  case  hereunder.   Carhart  v.  Wainman,  633. 
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3881 .  Burden  of  proof  on  plaintiff  to  show  want  of  tine  care,  skill,  or  diligenoCt 
and  that  injury  resulted  from  such  want.  Oa,  Nor.  R.  Co.  v.  In- 
gram, 689 ;  Akridge  v.  Noble,  968. 

3868-60.  Ice  on  sidewalk,  from  water  thrown  by  tenant  into  ditch  cut  by 
landlord,  injury  from,  not  chargeable  to  landlord.  Oardner  v.  Rhodes^ 
932. 

8926.  Petition  for  injunction  treated  deed  as  absolute.  Non-resident  defend- 
ant filed  cross-petition,  alleging  deed  was  security  for  debt  paid  off. 
Prayer,  by  amendment,  for  judgment  for  amount  due  plaintiff^ 
allowable.     Sanford  t.  Tanner,  1014. 

3931.  Grantee  of  obligor  in  bond  for  title  charged  with  notice  of  eqmty  of 
obligee  in  possession.     Oa.  Asao.  v.  Faison,  669. 

3983-4.  Buyer,  under  misapprehension  that  advertisement  and  sherifTs  sale 
covered  all  the  land  levied  on,  not  relieved.     Keith  v.  Brewster,  181. 

3996.     See  3746  et  seq. 

4013.  Legatee  not  put  to  election,  who  sued  executor  for  account  and  settle- 
ment, where  testator  used  her  money  as  his  own,  and  its  increase 
went  into  the  estate  disposed  of  by  the  will.    Rucker  v.  Maddoo^  899. 

4032.  Defendant  sent  word  to  plaintiff  that  he  abandoned  claim  to  land  sued 
for,  etc.,  and  then  took  decree  in  his  ovni  favor,  in  absence  of  plain- 
tiff or  her  counsel.     Bigkam  v.  Kistler,  466. 

4130.  Counter-affidavit  may  be  filed  after  announcing  ready ;  and  plaintiff 
must  then  introduce  further  evidence  to  support  lecoveiy.  O'DeU 
V.  lieacham,  911. 

4270  -4309.  See  6836.  These  are  not  constitutional  city  oourts,  and  writ  of 
error  does  not  lie  from  any  of  them.     WeSbcme  v.  Stale,  808. 

4323-4.  No  jurisdiction  hereunder,  in  absence  of  application  and  notice  pre- 
scribed.    AUa,  R.  Co.  V.  SbriMand,  996. 

4326.  Motion  in  vacation,  to  set  aside  judgment,  not  entertained.  HaAens 
V.  State,  838.  Decree  entered  in  vacation,  valid  so  far  as  record 
shows,  not  set  aside  after  three  years.    Walker  v.  Eq.  M.  Co.  868. 

4334.  To  witness,  in  hearing  of  jury :  **  You  have  told  the  truth  about  this 
matter,"  error.  Alexander  v.  Staie,  268.  Opinion  Intimated  in  col- 
loquy with  counsel  as  to  admitting  evidence.  Fieken  v.  AtkaUay  973. 

4466.  (See  6124.)  Acts  of  1897  and  1900  considered.  Affidavit  to  a,ppeaX 
from  court  of  ordinary  must  be  in  the  disjunctive.  BaU  v.  Mapp,  360. 

4610.  Partner,  after  dissolution  of  firm,  disposing  of  assets  and  intending  to 
leave  State  without  paying  debts  assumed,  when  subject  to  attach- 
ment.    Tucker  v.  liurphey,  668. 

4611  et  seq.  Affidavit  administered  by  clerk  of  superior  court,  no  basis  for 
valid  attachment.    Heard  v.  Bank,  298. 

4643.  After  dissolution  of  firm,  if  par(ner  diqx)ee6  of  assets,  intending  to 
leave  State  without  paying  assumed  debts,  attachment  lies,  not  in- 
junction, in  favor  of  retired  partner.     Tucker  v.  Murphey,  666. 

4693.     Order  of  rereference  in  accord  herewith.     Sanford  v.  Tanner,  1016. 

4606.  No  dischaxge  of  surety  by  failure  to  recover  as  against  one  of  two  de- 
fendants. Defendants  need  not  unite  in  one  bond ;  but  if  they  do, 
binding  themselves  jointly  and  severally,  each  is  surety  for  the  other, 
as  well  as  a  cosurety  with  their  surety.  Judgment  binds  surety  as 
to  any  question  principal  could  have  raised.  Waidrap  v.  Wolf,  610. 
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4639.    Bond  must  be  approved  by  judge  of  trial  court.     SUmer  y.  Doyle,  85. 

4700.  Second  summous  on  original  affidavit  and  bond,  after  trial  and  while 
main  case  pending  in  Supreme  Court,  not  authorized.  PaUm  v. 
Chambli$8,  626. 

4710.  Betum  of  personal  service  on  individual  described  as  ^^sole  agent  of 
the  Co.  in  charge  of  their  office/*  when  sufficient.  Aliter  as  to  serv- 
ice on  certain  agents,  return  not  showing  they  were  agents  of  the 
company,  or  that  they  were  in  charge  of  its  office.  HoWrook  v. 
EvanstfiUe  R.  Co.  1,  4. 

4726.  Judgment  against  garnishee  concludes  him  as  to  validity  of  judgment 
against  the  main  debtor.  Holbrook  v.  JSvannille  R.  Co,  3. 
-  4728.  Expenses  incurred  by  garnishee  in  preparing  his  answer,  including  at- 
torney's fee,  when  taxed  as  costs,  though  truth  of  answer  denying 
indebtedness  not  decided  on  trial  of  traverse.  Paton  v.  ChamUisa, 
626. 

4746-8.     See  3611. 

4808  et  seq.  Good  faith  of  defendant  shown,  error  to  direct  verdict  against 
him.    Proceeding  is  not  to  try  title.    Lane  v.  WiUiama,  124. 

4888  et  seq.  Distinction  between  jurisdiction  at  law  and  in  equity  is  still 
prominent  as  to  courts  other  than  the  superior  court  Hecht  v.  Snook, 
926. 

4867.  County  commissioners  may  be  compelled  by  mandamus  to  pay  fees  of 
officers  of  court  from  convict  hire  ;  but  suit  against  the  county  does 
not  lie.    Pulaski  Co.  v.  DeLocy,  684. 

4886-7.  Not  injunction,  but  ne  exeat,  where  partner,  after  dissolution  of 
firm,  disposes  of  assets  and  intends  to  leave  State  without  paying 
assumed  debts.     Tucker  v.  Murphey,  664. 

4927.  Provision  for  dissolution  of  injunction  by  defendant  giving  bond  for 
condemnation-money,  not  authorized.     Union  Co.  v.  Alien,  346. 

4944.     See  3746  et  seq. 

4966.  Too  late,  after  hearing  and  determination  on  merits,  to  raise  question 
as  to  verification.     Union  Co,  v.  Allen,  348. 

4998.  Action  to  recover  land  failing,  it  could  not  proceed  to  recover  mesne 
profits,  or  damages  for  trespass.    Jones  v.  ClieU,  673. 

6001.  True  owner  not  bound  by  judgment  against  tenant  who  filed  disclaimer, 
where  owner  no^arty  and  without  notice.  Sanford  v.  Tanner,  1012. 

6021.  Where  levy  made  after  death  of  plaintiff,  same  procedure  followed ; 
but  trial  on  issue  tendered  in  name  of  decedent  is  a  nullity.  Ray  v. 
Anderson,  979. 

5046-7.  General  demurrer  need  not  be  written.  Oral  motion,  at  trial  term, 
to  dismiss  for  want  of  cause  of  action,  sustainable.  McCook  v.  Crauy- 
ford,  337.  Grounds  of  special  demurrer  not  good  for  oral  motion  to 
dismiss  at  trial  term  ;  must  be  written  and  filed  at  first  term.  CaX- 
houn  V.  Mosley,  642-3. 

6049.  Allegation  of  conclusion  of  law  was  for  demurrer,  not  answer.  Mathis 
V.  Fordham,  369 ;  Jones  v.  McNealy,  393. 

6061.     See  6666. 

6060,  6062.  See  Acts  1899,  p.  79.  Clerk  of  county  court  of  other  State, 
power  of,  must  be  authenticated.    Shockley  v.  Tumell,  382. 
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5068.     Changing  date  of  deeds  soogfat  to  be  canceled,  and  number  of  acies 

conveyed  thereby,  is  material  amendment,  and  opens  default  in  an- 
swering.    Caihoun  T.  Motley^  643. 
5079.    Non-resident  of  the  county,  sued  in  equity,  filed  an  answer  and  crofl»- 

petition.     Court  had  jurisdiction.    Sanford  v.  Tanner^  1014. 
5000.    Plea  sufficiently  certain  and  definite.    Bishop  y.  Ex.  Bk.  962. 
5099.     Renewals  of  bond  sued  on  were  new  and  distinct  causes  of  action. 

Mayor  v.  Harvey^  737. 
5104.    Failure  to  recover  as  to  one  of  defendants  in  trover,  who  united  in 

bond  of  joint  and  several  liability ,  did  not  discharge  surety.  WcUdrop 

V.  Wolff,  610. 
5124.     See  4465. 
5133.     Motion  for  new  trial  not  heard  stands  continued.  ShockUy  v.  TumeU, 

381. 
5195.     "You  have  shot  big  Bud."    Answer:  "He  wasn't  hurt  much,'*  an 

admission.     Knight  v.  State,  49.    Silence  on  hearing  companion's 

declaration  of  killing.    Davis  v.  State,  109. 

5198.  Meaning  of  this  section.     It  does  not  forbid  one  who  overhears  to  tes- 

tify of  conversation  between  husband  and  wife.    Knight  v.  State,  49. 

5199.  Communication  to  attorney,  in  anticipation  of  employment,  not  re- 

ceived on  trial  of  any  one.    Haywood  v.  State,  111. 
5211-12.      Minute-book  of  county  commissioners  not  best  evidence  of  its 

contents.     t)aniel  v.  State,  536. 
5248  et  seq.    Oral  statement  by  judge,  that  it  will  be  necessary  to  produce, 

will  not  dispense  with  peremptory  written  order  entered  on  minutes 

before  giving  judgment  as  by  default.    MarshaU  v.  MeNeal,  623. 

5269,  par.  1,  2.     Defendant  competent,  as  to  transactions  with  deceased  part- 

ner, in  suit  hy  surviving  partner.     WhUley  v.  Hudson,  668. 

5270.  Defendant  competent,  as  to  transactions  with  decedent  touching  land 

sued  for.  This  is  the  letter,  not  the  spirit,  of  the  evidence  acts  of  force. 
Oliver  v.  PoioeU,  601. 

5362-3.     See  4325. 

5387.  Construed  strictly.  Does  not  apply  if  one  plaintiff  be  resident.  Berrie 
V.  Atkinson,  708. 

5424.  Taxes,  second  vendee  liable  for,  where  vendor  of  two  parcels  is  insolv- 
ent.    Askew  V.  Scot.  Am.  Co.  300. 

5427.  See  3549.  Purchaser  subjects  himself  to  power  of  court  to  set  aside 
sale  on  equitable  terms.    Smith  v.  Oa.  Loan  Co.  193. 

5432.  Indorsement  of  note  and  security  deed  by  gtantee  to  his  principal  will 
not  put  title  in  him  so  as  to  enable  him  to  quitclaim  for  levy.  Sh^h 
pard  V.  Reese,  411. 

5432-4.  Provisions  of  Code  of  1882,  §  3586,  not  in  Code  of  1895.  Bona  fide 
purchaser  at  sherifiTs  sale,  who  paid  purchase-price  without  notice  of 
an  equity,  protected.     Johnson  v.  Eq.  Sec.  Co.  605. 

5447,  5454.     See  5432-4. 

5484-5.  Motion  not  heard  stood  continued,  and  time  for  presenting  brief  of 
evidence  did  not  expire.  Shockleyy.  Tumai,S80.  Effect  of  putting 
off  hearing  to  another  day  by  mere  oral  announcement  was  to  cany 
motion  over  to  next  term.    Atla.  R.  Co.  v.  Strickland,  996. 
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6485.    Power  to  **  adjourn  the  hearing  to  another  date  in  vacation  '^  mnst  be 

exercised  by  written  order.    Oral  announcement,  though  acquiesced 

in,  will  not  suffice.  Littlb,  J.,  dissenting.  AUa,  R.  Co,  v.  Strickland 

998. 
6540-1.     In  criminal  case,  exception  must  be  tendered  in  twenty  days  from 

ruling,  though  taken  pendente  lite.    Banka  y.  State,  115. 
5552.    Judgment  oyerruling  demurrer  affirmed,  surety  liable  only  for  costs  of 

prosecuting  writ  of  error.    Franklin  v.  Kriegshaber,  947. 
6588.    Unanimous  opinion  of  three  JJ. ,  that  former  ruling  not  authority,  binds. 

Boswell  y.  State,  42. 

5655.  Affidayit  that  ** facts'*  set  forth  are  true,  sufficient.    Biahop  y.  Ex. 

Bk  968. 

5656.  Modified  by  pleading  act  of  1898,  so  far  as  to  allow  defendant  sued  for 

land  to  defend  as  against  demand  for  rent  without  admitting  posses- 
sion, but  not  to  contest  title  or  ri^t  of  possession.  Eq.  Aaao.  y.  Hoi- 
lowavj  785. 

5669.    See  5046-7. 

5678.  Right  of  local  self-government  as  to  municipality  is  subject  to  will  of 
General  Assembly.    Mayor  y.  Perry,  877. 

5720.  General  Assembly  can  appoint  self-perpetuating  police  commission  for 
municipality,  independent  of  its  mayor  and  council.    Id.  881 . 

5784-5.  See  5678. 

6770.  Recognized  right  of  General  Assembly  to  grant  special  railroad  char- 

ters, though  general  law  was  of  force.  HawkinaviUe  Co.  y.  Way- 
cro9»  Co.  248. 

6771.  Rule  as  to  what  title  embraces,  and  illustrations.     Wefbome  y.  State, 

816. 
6779.    Complied  with  in  act  establishing  criminal  court  of  Atlanta.   Id.  821. 
6886.    EssenUalsof  constitutional  city  courts ;  powers  of  the  legislature  as  to 

them.    Monford  y.  State,  629 ;  Welbame  y.  State,  797. 
Orders  of  judge,  which  are  not  orders  or  judgments  of  one  of  these 

courts,  not  reyiewable.    Albea  y.  Watts,  160 ;  Steinheimer  y.  Jonee, 

349. 
5842.    The  same  as  under  constitution  of  1868.    As  to  jurisdiction  of  city 

courts  see  6836.     Wetbome  y.  State,  801.    City  court  can  entertain 

equitable  defenses,  but  not  so  as  to  giye  affirmatiye  equitable  relief. 

Je88e  French  Co.  y.  CardweU,  343 ;  Heckt  v.  Snook,  927. 

5847.  See  5836. 

5848.  Verdict  necessary  before  judgment  on  notes  some  of  which  are  not 

mature  saye  under  stipulation  that  they  become  due  if  anyone  of  the 
series  be  not  paid  when  due.    Howard  y.  WeUham,  984. 

6861.    See  5836. 

6859.    See  5836. 

6872.    See  2384. 

6876.  See  5886.  **  Trial  by  jury  *'  refers  to  a  juiy  of  twelve ;  and  the  *'  city 
courts''  referred  to  are  those  that  can  grant  new  trials  and  from 
which  writs  of  error  lie.  Monford  y.  State,  529 ;  Welbome  y.  State, 
797. 
Principal  of  the  debt,  not  interest,  is  here  referred  to.  Dissent  in 
Park  y.  Candler,  485. 
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6888.    See  5899,  5900.    Discretion  of  legislature  to  pay  off  bonds  or  to  create 

new  debt  for  their  extinguishment.    Park  v.  Candler,  476. 
5894.    Cited  in  constniing  {  5900,  as  to  meaning  of  *'  bonded  debt.  '*    Id.  486. 

5898.  See  5894. 

5899.  Does  not  require  ** bonded  debt**  in  next  section  to  be  construed  as 

meaning  principal  only.  Dissent :  Those  words  mean  principal  only. 
Park  Y.  Candler,  475,  485. 

5900.  Fund  may  be  applied,  by  resolution,  to  interest  only,  without  paying 

any  principal.  Id.  466.  Dissent :  Bonded  debt  here  means  princi- 
pal debt.     Id.  467,  498. 

5901.  No  mandatory  requirement  to  raise  interest  by  taxation,  if  revenue 

from  other  source  be  applicable  consistently  with  constitution.  Sink- 
ing fund  usable  only  to  retire  bonds ;  public-property  fund  may  be 
used  to  pay  interest  only.    (Dissent  by  two  JJ.)    Id.  466,  467. 

5920.  Conveyance  by  son  of  hcuft^  ^^  family,  after  father^s  death  and  before 
homestead  expired,  how  far  effectual.    Anderson  v.  HaU,  1018. 

5986.  Right  of  local  self-government  not  guaranteed  to  municipal  corpora- 
tions.   Mayor  v.  Perry,  871. 

(The  remaining  section  numbers  under  this  title  refer  to  Van  Epps*  Supple- 
ment.) 

6199.  Denial  of  allegations  admitted  in  original  plea,  and  withdrawal  of  ad- 
mission, allowed.    Ala.  R.  Co.  v.  Ouiiford,  627. 

6620  et  seq.  See  256.  City  authorities  must  watch  bonded  officer  and  his  ac- 
counts, etc.,  so  as  to  comply  with  conditions  and  stipulations  of  the 
bond.    Mayor  v.  Harvey,  738. 

6653.  No  credit  allowed  for  value  of  church  built  by  popular  subscription,  or 
for  expenses  of  fertilizing  the  land.     Crummey  v.  Bentley,  746. 

6748.    See  413  under  next  title. 

CODE  SECTIONS— PENAL. 

8.    Appointed  counsel,  unfamiliar  with  the  case,  entitled  to  time  to  inves- 
tigate and  prepare  for  trial.    McArver,  516. 
64-5.     Killing  in  response  to  blow  by  hand  or  fist,  not  necessarily  murder ; 
may  be  voluntary  manslau^ter.    If  no  death  ensue,  it  may  be  stab- 
bing, or  assault  and  battery.    Heard,  94. 
65.    Killing  on  sudden  appearance  of  one  who  has  grossly  slandered  wife, 

murder,  not  manslaughter.     Perryman,  545. 
70-71.    Charge  may  embrace  these  provisions,  and  §  73  also,  in  same  case ; 
but  not  in  such  a  way  as  to  impress  jury  that  they  are  !q>plicable  to 
same  state  of  facts.    Pugh,  16 ;  Heard,  90. 
73.     Does  not  qualify  or  limit  $f  70,  71.     Pugh  16.    Denotes  mutual  com- 

.    bat.    Heard,  90.    A  case  where  applicable.    Davis,  106. 
95.    Preparation    accompanied   by  threats,  profanity,  etc.,  no  assault. 

Penny,  77. 
106.    Facts  making  case  of  false  imprisonment.     Gordon  v.  Hogan,  355. 
122.    Evidence  only  that  servant  left  in  company  with  accused,  insufficient. 

Broughton,  34. 
151.    Suddenly  snatching  pistol  and  retaining  possession  by  intimidation  is 

not  robbery.    Jackson,  827. 
155.    Cotton  removed,  venue  of  offense  in  either  county.     Oreen,  920. 
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156-7.  Demurrer  must  point  out  wherein  the  insufficiency  of  description 
consists.     Tucker y  61. 

186.     Alleged  weight  need  not  be  precisely  proved.     Green^  918. 

188.    Indictment  sufficient,  against  employee  of  corporation.    HaySy  26. 

225.  No  error  to  omit  giving  this  section  in  charge  on  trial  for  horse-steal- 
ing.    Tucker,  61. 

306.  No  offense  where  constable  had  no  warrant,  and  accused  had  no  notice 
of  his  authority,  though  he  knew  a  warrant  was  in  sheriff  *8  hands. 
JoTies,  73. 

814.  Accusation  need  not  allege  where  court  which  sentenced  accused  was 
located,  or  that  it  had  jurisdiction  to  try  him.  Escape  from  chain- 
gang  controlled  and  managed  by  private  persons,  who  pay  the  guards 
appointed  by  county  authorities,  is  no  offense.    Daniel  v.  State,  533. 

341.     Embraces  one  carrying  pistol  in  his  own  home.    Broton,'60. 

343.  Charge  once  emphasizing  intention,  failure  in  subsequent  parts  to  use 
that  word  not  reversible  error.  Intention  to  shoot  not  essential  to 
conviction.    Language  used,  not  justify.     Winklea,  440. 

388.  Amended  by  act  of  1899.  To  stop  prosecution,  offer  of  marriage  must 
be  made  before  arraignment  and  pleading.    Jinka,  431. 

396.  Want  of  provocation  not  shown,  nor  that  defendant  knew  of  female^s 
proximity,  conviction  illegal.     Hardin,  58. 

413.  Amended  by  act  of  1897.  Municipal  offense  of  admitting  minor  to 
billiard  or  pool  room  without  such  consent  is  distinct.  Reeves  v.  At- 
ImJta,  851. 

422.  Bond  to  appear  and  answer  to  indictment,  executed  on  Sunday,  not 
void.    Adams  v.  Candler,  153. 

428.     See  430-3. 

430-3.    No  conviction  hereunder  in  county  where  sale  is  prohibited  alto- 
gether.    Collins,  70 ;  Baity,  79. 
Tax  act  of  1900  is  declaratory  of  this  law,  but  prescribes  a  different 
punishment  which  governs  in  imposing  sentence.    Burgamy,  852. 

481  -  3.  Special  act  of  1884,  to  prohibit  sale  in  Bartow  county  would  super- 
sede, if  valid.  But  as  it  conflicted  with  general  domestic-wine  act  of 
1877,  indictment  lay  for  selling  without  license.  Griffln  v.  Eaves, 
68.  Dissent :  Local  act  valid.  It  suspended,  not  repealed,  general 
law.    Id,  69.    As  to  act  for  Monroe  county,  see  Collins  v.  State,  70. 

588.  No  conviction  on  proof  that  accused  took  oysters  from  a  bed  between 
high  and  low-water  mark  on  shore  of  an  inlet  of  the  sea.  Johnson, 
790. 

601.  Evidence  failing  to  show  that  accused  solicited  or  procured  (or  so  at- 
tempted) any  resident  to  remove  from  State  with  design  to  settle 
elsewhere,  no  legal  conviction.     Woodson,  8^4. 

642.  See  1250.  No  legal  conviction  for  refusing  to  secure  for  expense  of 
lying  in,  boarding,  nursing,  etc.     Sullivan,  520. 

658.  Injury  shown  by  proof  that  security  is  of  less  value  than  it  would  have 
been  had  representations  been  true.     Rucker,  13. 

670.    Promise  relating  to  future,  no  basis  for  prosecution.    Edge,  114. 

852.  Where  forty-eight  were  drawn  and  summoned,  any  up  to  twelve  could 
be  excused.  No  right  in  accused  to  demand  that  any  particular 
thirty -six  be  held  for  panels.     Ellis,  37. 
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868-9.    Number  in  excess  of  that  required  propeiiy  excused.    That  partic- 
ular individual  was  so  excused,  to  cause  of  challenge.     Id. 
806.    Arrest  by  policeman  without  warrant,  on  request  of  sheriff  of  other 
county,  when  no  offense  in  policeman's  presence,  and  no  effort  to  es- 
cape, is  false  imprisonment.     Gordon  v.  Hogan,  354. 
Policeman  hearing  shots  and  running  footsteps  may  legally  arrest  with- 
out a  warrant.     Brooks^  7. 
027.    On  trial  for  disorderiy  conduct,  yiolation  of  State  penal  statute  appear- 
ing, city  recorder  can  bind  over  or  commit  to  jail.    Newton  v.  Fainj 
888. 
1008.     *'You  have  shot  big  Bud.**    Answer:    **Hewa8n*t  hurt  much,'*  an 
admission.    Enightj  40.    Silence  on  hearing  companion's  declaration 
of  homicide.     Davis,  100. 
1011,  par.  4.    Admission  of  husband  to  wife,  though  confidential,  may  be 

proved  by  witness  who  overheard  it.  Knight^  50. 
1080.  Chain-gang  controlled  and  managed  by  private  persons  who  pay  guards 
appointed  by  county  authorities,  not  a  legal  place  of  confinement. 
Daniel,  687. 
Tax  act  of  1000  imposes  a  different  punishment,  which  governs  in  im- 
posing sentence,  being  the  last  expression  of  legislative  will.  Burgamy^ 
868. 

1076.  Power  in  vacation  to  make  judgment  of  Supreme  Court,  in  criminal 

case,  the  judgment  of  the  superior  court.  Wiggins  v.  Tyson,  64. 
No  power  to  entertain  motion  in  vacation  to  set  aside  judgment. 
Hastens,  837.  Exceptions  must  be  tendered  in  twenty  days  from 
ruling,  though  taken  pendente  lite.    Banks,  116. 

1077.  Judge  not  compelled  by  mandamus  to  do  any  act  effecting  a  supersedeas, 

on  bill  of  exceptions  to  his  refusal  to  entertain  in  vacation  a  motion 
to  set  aside  a  judgment.    Haskens,  838. 

1097.  None  of  the  money  is  payable  to  county  treasury  until  officers'  fees 
are  paid.  Mandamus  lies  to  compel  such  payment;  but  not  suit 
against  the  county.    Pulaski  Co.  v.  DeLaey,  684. 

1114-16.  Solicitor-general  must  so  satisfy  himself  as  to  certify  to  both  at- 
tendance and  mileage  of  his  knowledge,  not  on  affidavit  of  witness. 
PreMe  v.  Oraoes,  418. 

1260.  Bastardy,  as  defined  by  §642,  does  not  include  refusal  to  secure  for 
expense  of  lying  in,  board,  nuning,  etc.    SuUioan,  620. 

COFFEE  COUNTY.     See  lAqwr. 

COBflTY  OF  STATES. 
Administrator  of  New  York,  to  administer  goods,  chattels,  and  credits,  can 

not  maintain  suit  for  land  in  Georgia,  or  to  recover  mesne  profits  or 

damages  for  trespass.    Jones  v.  Cliett,  678. 
Award  founded  on  claim  arising  from  illegal  transaction,  not  aided  hy  doctrine 

of.    Benton  y.  Singleton,  548. 

CONFLICT  OF  LAWS. 
Construction  of  contract  governed  by  lex  loci.    But  not  enforced  if  immoral 
or  contrary  to  policy  of  lex  fori.    Benton  v.  Singleton,  666. 
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CONSTITUTIONAL  LAW. 

Amendment  or  repeal  by  mere  reference  to  title  or  to  number  of  section. 
Defect  cured  by  adoption  of  Code  of  1896.  Daniel  v.  State,  683.  Act 
creating  criminal  court  of  Atlanta  not  subject  to  objection.  Welbome 
V.  State,  794. 

Argument  ab  inoonvenienti  not  to  be  resorted  to  in  interpreting.  Park  v.  Can- 
dler, 4AT, 

Bonded  debt  of  State  is  both  principal  and  interest.  Id.  466.  Dissent :  In 
popular  sense,  is  principal  only.    Id.  467. 

City  courts,  power  of,  to  entertain  equitable  defenses.  Jesse  French  Co.  t. 
Cardvoell,  348.  None  to  gi^e  affirmative  equitable  relief  by  way  of 
set-off.     HecfU  y.  Snook,  921. 

City  courts  with  direct  writs  of  error,  essentials  of.  Powers  of  General  As- 
sembly.   Monford  v.  State,  629 ;  Welhome  v.  State,  798. 

Code  of  1896,  unconstitutional  act  incorporated  in,  became  valid.  Daniel  v. 
StaU,6SS. 

Considered  as  a  whole,  and  effect  given  to  each  section,  clause,  and  word. 
Park  V.  Candler,  466. 

Construction  contemporaneous  and  legislative,  effect  of.  HawhineviUe  Co.  v. 
Waycross  Co.  242.  Five  years  after  adoption  of  constitution,  not 
ranked  as.    Dissent  in  Park  v.  Candler,  467,  600. 

Construction  legislative  and  executive,  weighty  when  long-continued  and  un- 
broken ;  not  so  as  to  single  exercise  of  power,  when  question  first 
presented,  and  no  rights  vested.    Id.  466,  600. 

Contemplation  of  framers  of  constitution,  when  not  controlling  in  construing 
a  provision  thereof.     Id.  479. 

Contract  for  county  building  to  be  paid  for  with  available  funds  and  taxes 
leviable  in  the  year,  not  a  debt  forbidden  by.  Manly  Co.  v.  Newton, 
246. 

Convention,  proceedings  and  debates  of,  as  aids  to  meaning  of  doubtful  provi- 
sion.    Park  V.  Candler,  466. 

Counsel,  benefit  of.  Time  to  investigate  and  prepare  must  be  given  to  ap- 
pointed counsel  unfamiliar  with  the  case.     McArver  v.  State,  616. 

County-site,  no  power  to  authorize  removal  of,  except  as  provided  in.  Mitchell 
V.  Laeseter,  279. 

Crimination  of  self  not  compelled  ;  but  witness  before  grand  jury  may  be  com- 
pelled to  answer,  though  his  testimony  may  relate  to  gaming  in  which 
be  participated.     WheaUey  v.  State,  176. 

Doubt  as  to,  sufficient  reason  for  voting  against  a  proposed  measure.  Park  v. 
Caivdier,  467.  Sufficient  for  courts  to  uphold  it  as  law.  WeXbome  v. 
State,  819. 

Doubtful  language,  how  interpreted.    Park  v.  Candler,  466. 

Expediency  and  policy  of  legislation,  courts  not  controlled  by.    Id.  469. 

Finances  of  State,  plan  for  regulation  of.    Id.  466. 

Indictment  not  demandable  in  city  court,  the  act  creating  which  does  not  give 
right  thereto.     Turner  v.  StaU,  421. 

Interest  and  usury  law,  act  of  1889  in  conflict  with,  conferring  on  certain  sav- 
ings institutions  power  to  chaige  higher  interest  than  that  allowed  by 
general  law.    Dissent  in  Dottenfieim  v.  Union  Bank,  789. 

Interest  on  public  debt,  resolution  applying  part  of  public-property  fund  to» 
valid.    (Two  JJ.  dissent.)    Park  v.  Candler,  466. 

66 
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Interpretation,  mlee  of.    Id, 

XaterBtate-commerce  claofle  does  not  protect  sale  of  liquor  in  TiolatioQ  of  State 
law,  when  shipped  from  other  State  and  held  by  agent  of  carrier  until 
payment  of  price  by  consignee.    80.  Ex,  Co.  v.  State,  226. 

Joint  obligors  sued  in  county  of  residence  of  either,  applied  to  railroad  com- 
pany.    Waycross  R.  Co.  v.  Qferman  B.  Co.  727. 

Legislation,  power  of,  may  be  taken  away  from  legislature  by  the  constitution 
by  implication  as  well  as  expressly.    Park  y.  Candler^  466. 

Liquor-license  revocation  not  void  as  inaugurating  a  system  of  prohibition 
contrary  to  general  local-option  law.     MeOehee  y.  State,  838. 

Liquor-selling,  special  acts  prohibiting,  invalid  as  in  conflict  with  general  do- 
mestic-wine act  of  1877.  Chriffln  v.  Eave$y  65 ;  Harris  v.  State,  486. 
Compared  with  act  for  Thomas  and  Cobb  counties.  Id,  69.  Dissent : 
Local  act  valid.  It  suspended,  not  repealed,  general  law.  Id.  Mon- 
roe county  act.  CcUira  v.  Stale,  70.  Interstate  sale.  80.  Ez.  Co. 
V.  State,  226.  Douglas  county  act  not  in  conflict  with  general  law, 
but  part  rejected  as  invalid.    Hancock  v.  State,  489. 

Local  self-government  not  guaranteed  to  people  of  municipal  corporation. 
General  Assembly  determines  extent    Mayor  v.  Perry,  871. 

Officers,  appointment  of,  exercisible  by  General  Assembly,  where  not  other- 
wise provided.     Id. 

Part  of  act  rejected  as  invalid,  leaving  main  part  to  stand.  Rule  stated.  Han- 
cock V.  State,  489. 

Fibular  mind,  words  ordinarily  given  meaning  understood  by.  Park  v.  Can- 
dler, 466. 

Presumption  in  favor  of  validity.  Doubts  resolved  in  favor  of  legislation  in 
question.     Id.  471,  601 ;  Welbome  v.  State,  819. 

Presumption  that  members  of  legislature  deliberately  passed  on  constitution- 
ality of  measure.  Where  it  shows  otherwise  on  its  face,  by  leaving 
question  to  courts,  no  presumption  in  its  favor.  Dissent  in  Park  v. 
CaiuUer,467. 

Presumption  that  same  meaning  implies  to  word  or  phrase  wherever  used  in 
constitution.     Id.  466. 

Public-property  fund  may  be  used  to  pay  interest  alone,  as  well  as  principal 
of  public  debt.     (Two  J  J.  dissent.)    Id. 

Public  property,  proceeds  of  sale  of,  usable  to  buy  outstanding  unmatured 
bonds  of  State,  even  above  par — query.    Id. 

Purpose  and  scheme  of,  provisions  so  interpreted  as  to  advance,  not  defeat 
Id. 

Question  of,  not  decided,  unless  properly  made  and  distinctly  passed  on  be- 
low. BoeweUY.  State,  40;  Brovmy.  State,  eO;TindaUy.Ni9bet,  2^. 
Nor  unless  necessary  to  decide  the  case.    Herring  v.  State,  97. 

Railroad  general  law,  passage  of,  did  not  prevent  grant  by  General  Assembly, 
before  1892,  of  special  railroad  charters.  HawkinniUe  Co.  v.  TToy- 
croBs  Co.  289. 

Sinking  fund  of  State  usable  only  to  retire  bonds.    Park  v.  Candler,  478. 

Special  acts  in  conflict  with  general  law,  invalid.  Chiffin  v.  Eaves,  65.  Her- 
ring V.  State,  486.  Dissent  as  to  these  acts.  Id.  69,  488.  See  Col- 
lins V.  State,  70.  Railroad  charteis  not  so.  Hawkinsoille  Co.  v.  Way- 
cross  Co.  289.  Liquor  prohibitory  act  not  so.  Hancock  v.  State,  489. 


Digitized  by  VjOOQIC 


Ga.)  INDEX.  1043 

CONSTITUTIONAL  LAW— continued, 

Special  laws  in  cases  provided  for  by  general  law,  liquor-license  laws  for  Coffee 
and  other  counties  were  not.  Roberts  v.  State,  541.  Ordinance  re- 
voking liquor-licenses  is  not.     McOehee  v.  State,  833. 

Spirit  of,  no  reason  for  declaring  act  void.    Park  v.  Candler,  472. 

Subject-matter,  but  one,  referred  to  by  act  creating  criminal  court  of  Atlanta. 
WeibomeY.  State,  794. 

Taxation  for  paying  off  public  debt,  plan  and  scheme  of.  Park  v.  Candler,  467. 

Taxation,  private  property  subject  to,  includes  commercial  fertilizers  intended 
to  be  applied  to  land  also  taxed.    Joiner  v.  Adains,  389. 

Title  of  act,  matter  in  body  variant  from.  Defect  cured  by  adoption  of  Code 
of  1895.  Daniel  v.  State,  533.  If  defect  existed  in  former  act,  it  was 
treated  as  valid  in  later  one.  Hirsch  v.  Brunswick,  779.  Act  cre- 
ating criminal  court  of  Atlanta  not  subject  to  this  objection.  Wei' 
borne  v.  State,  794.  Americus  charter  amendment  providing  for  po- 
lice commission,  etc.,  not  so  subject    Mayor  v.  Perry,  871. 

Title,  rule  as  to  what  is  embraced  by.     Id.  816,  876. 

Vested  rights,  local  self-government  of  municipality  not  embraced  in.  Mayor 
V.  Perry,  871. 

Words,  meaning  of.     Park  v.  Candler,  466,  499. 

CONTEMPT. 
Arrest  of  witness  not  dischaiged,  without  warrant,  no  error  to  tiy  and  punish 

for,  pending  murder  trial.    Brooks  v.  State,  6. 
Receiver  imprisoned  for ;  discretion  of  court  to  inquire,  at  any  time,  into  his 
ability  to  obey  order  and  be  purged  of.     TindaU  v.  Nisbet,  224. 

CONTINUANCE.    See  New  Trial, 
Appointed  counsel,  not  familiar  with  the  case,  entitled  to  time  to  investigate 

and  prepare  for  trial.    -McArver  v.  State,  514. 
Evidence  to  rebut  that  of  defendant,  no  continuance  to  obtain,  where  plea 

was  duly  filed.    Pinson  v.  Bass,  575. 

CONTRACTS.    See  Insurance  ;  Principal  and  Surety ;  Promissory  Notes  ;  Sales. 
Action  for  breach  of  contract  to  convey  shares  of  stock  on  pajnonent  of  named 

sum,  in  consideration  of  services,  etc.,  not  maintained  on  proof  of 

part  payment.    Beid  v.  Caldwell,  676. 
Agency  general,  created  by,  with  power  to  sell  instnunent  and  give  privilege 

to  return  it  and  recover  part  payment  made.    Jesse  French  Co.  v. 

CardvM,  340. 
Agent  had  no  implied  authority  to  consent  to  conditional  acceptance  of  option 

to  purchase  land.    Lamed  v.  Wentworth,  209. 
'  Bipker*s  commissions  for  sale  of  realty,  when  earned.     Gresham  v.  Connolly, 

906.    For  procuring  loan  of  money.     Collier  v.  Weyman,  944. 
Champertous,  as  basis  of  action,  defeats  it.    Meritorious  action  maintained 

though  brought  in  pursuance  of  contract  affected  with  champerty. 

Bullock  V.  Dunbar,  754. 
Construction  of,  sale  or  hiring,  when  left  to  jury,  in  light  of  parol  evidence 

without  objection.     Walters  v.  Americus  Co.  564. 
County  building,  validity  of  contract  for.    Advertisement  of  notice,  what  re- 
quired.    Debt  not  created,  when  to  be  paid  for  out  of  taxes  leviable 

in  same  year.    Manly  Co.  v.  Newton,  245.  Foundations  maybe  con^ 

tracted  for,  though  no  complete  contract  for  erection  of  the  building. 

Carruth  v.  Wagener,  740. 
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CONTRACTS — continued. 

Damages  reasonably  in  contemplation  when  bond  executed,  not  too  remote ; 
as,  by  delay  of  railroad  constrnction  pending  writ  of  error  to  refusal 
of  injunction.     Waycroas  B.  Co.  v.  Qfferman  R.  Co,  781. 

Decree  in  accordance  with  consent  verdict  may  bind,  though  not  valid  as 
judgment  of  court.     Driver  v.  Wood,  296. 

Entire,  not  severable,  to  convey  shares  of  stock  on  payment  of  named  sum,  in 
consideration  of  services,  skill,  and  management  Reid  v.  Caldwell^ 
677. 

Exclusive  sale  of  article  of  commerce  in  given  territory,  benefits  to  corpora- 
tion holding  contract  for,  represented  in  gross  amount  of  its  tangible 
assets.     Clegg  v.  WhiUey,  560. 

Frauds,  statute  of.  Rule  as  to  full  performance  of  parol  contract  touching 
land,  when  applied.     Oiiver  v.  Powell,  598. 

Gaming  consideration  not  set  up  after  judgment;  but  may  be,  to  defeat 
award.     Benton  v.  Singleton,  551. 

Illegal,  no  basis  for  valid  arbitration  and  award ;  or  for  recovery  of  funds  ad- 
vanced, save  as  to  so  much  as  not  used  therefor.    Id.  548. 

Insanity,  Ignorance  of,  does  not  per  se  entitle  to  enforce.  Woolley  v.  OcUnes, 
122. 

Insanity  renders  voidable,  not  void  ab  initio.    Id. 

Novation  by  joint  note  and  mortgage  of  first  and  seoond  vendee,  in  extinguish- 
ment of  purchase-money  notes.     Derrick  v.  8am$,  81. 

Option  for  land,  acceptance  and  performance  of  conditions  in,  must  be  abso- 
lute and  unconditional.  Notice  of  acceptance,  and  payment  of  earn- 
est money  to  agent  of  seller,  when  not  sufficient.  Lamed  v.  Went- 
v)ortk,  209. 

Option  for  land,  no  right  under,  after  time  limit  expired.  Id.  208 ;  Carter  v. 
Origin,  321. 

Oral  negotiations  merged  into  writing,  it  stands  until  properly  reformed. 
Weaver  v.  Stoner,  165.    Compare  Sheppard  v.  Reese,  411. 

Parol  contract  vested  title.  Creditor  canceled  debt,  paid  debtor  money,  and 
took  absolute  title.     Carter  v.  Gr\jfin,  821. 

Parol  evidence  admitted  to  supply  parts  of  contract,  where  writing  does  not 
purport  to  give  all.    Id.  328. 

Parol  evidence  received  without  objection,  contract  construed  in  light  of. 
WaUer$  v.  Americue  Co.  564. 

Reformation.  Weaver  v.  Stoner,  165 ;  Sheppard  v.  Reese,  411 ;  Fleming  v. 
RoherU,  634. 

Rent  contract  not  rescinded  by  allowing  temporary  occupancy,  without  pay, 
of  premises  abandoned  by  tenant.    Eardieon  Co.  v.  Lewis,  602. 

Rescission  for  fraud  in  representations  to  mercantile  agency  as  basis  of  credit. 
Waldrop  v.  Wolff,  813. 

Rescission  for  fraud,  not  effected  by  sending  countermand  to  agent  authorized 
only  to  take  orders ;  must  be  sent  to  principal.  Smith  v.  Columlbia 
Co.  698. 

Rescission  for  fraud,  when  need  not  be  offered,  to  set  up  damages  thereby 
suffered,  as  defense  to  suit  on.     Christian  v.  Moore,  860. 

Rescission,  no  rig^  of,  though  one  party  was  not  ready  at  time  he  bad  desig- 
nated for  completing  performance.     Colliery.  Weyman,  944. 
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CONTRACTS — continued. 
Specific  performance  not  decreed  where  acceptance  of  offer  to  sell  was  not  ab- 

Hoiute  and  unconditional.    Lanied  v.  Wentworth,  209. 
Subscriber's  liability,  on  contract  for  building  factory,  stated.    Norcross  Co. 

V.  Summerour,  156. 
Telegraphic  message  as  delivered,  sender  bound  by  proposal  in.    West,  Un,  Co, 

V.  Lumber  Co.  676. 
Time  for  performance  not  fixed,  reasonable  time  implied.    It  did  not  expire 

at  hour  given  by  one  party  to  the  other,  for  mutual  performance. 

Collier  v.  Weyman,  944. 
Time  of  the  essence  of  option  to  buy  land.    Lamed  v.  Wentworth^  222. 
Time  not  of  the  essence  of,  where  broker  notified  principal  he  would  be  ready 

at  given  hour,  and  was  not.     Collier  v.  Wej/man,  944. 
Title  vested,  by  executed  parol  contract  that  grantee  in  security  deed  should 

cancel  evidence  of  debt,  pay  grantor  money,  and  take  absolute  title. 
•  Carter  v.  Griffin,  321. 

Warranty  of  title  to  land,  breach  of.     STieppard  v.  Reese,  411. 

CONTRIBUTION.     See  Equity ;  Principal  and  Surety. 

CORPORATIONS.    See  Building  and  Loan  Association;  Railroads. 

Benefits  from  contract  for  exclusive  sale  of  article  of  commerce  in  given  ter- 
ritory, represented  in  gross  tangible  assets.     Clegg  v.  Whitley,  669. 

Stock,  lien  on,  not  given  by  recital  in  certificate  that  it  is  transferable  only  on 
books  of  the  company  upon  its  surrender.  Buena  Vista  Bank  v. 
Orier,  398. 

Stock,  when  seller  of,  received  full  benefit  of  profitable  contract  held  by 
trading  company.     Clegg  v.  Whitley,  669. 

COSTS.    See  Garnishment;  Money  Rule;  Practice  in  Supreme  Court. 
Attorney  liable  for,  if  plaintiff  or  plaintiffs  be  non-resident ;  not  if  one  plain- 
tiff be  resident.    Berrie  v.  Atkinson,  708. 
Liability  for  all  of,  on  one  of  several  plaintiffs,  if  others  be  non-resident  or  in- 
solvent.    Id. 

COTTON  FUTURES.    See  Futures. 

COUNTIES. 

Action  against,  by  officers  who  served  in  trial  of  convicts,  for  value  of  their 
labor  on  chain-gang,  or  for  failure  of  other  officials  to  pay  over  the 
hire  of  such  convicts,  will  not  lie.     Pulaski  Co.  v.  DeLacy,  683. 

Bonds  to  build  court-house,  money  from  sale  of,  payable  to  and  disbursed  by 
treasurer,  not  ordinary.     Aaron  v.  German,  587. 

Bridges,  tax  for  building  or  repairing.     Haisten  v.  Glower,  992. 

Building  contract,  what  advertisement  of  notice  requisite  to ;  and  when  new 
advertisement  required.  No  debt  created,  if  payment  to  be  with  avail- 
able funds  or  taxes  llBviable  in  same  year.  Manly  Co.  v.  Newton, 
246. 

Building,  foundations  of,  may  be  contracted  for,  though  no  complete  contract 
made  for  the  entire  structure.     Carruth  v.  Wagener,  740. 

Buildings  new,  power  to  erect,  on  different  locations.    AUen  v.  Lytle,  276. 
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COUNTIES — continued, 
Conyict  hire  i^plicable  first  to  pay  officers  who  served  in  cases  of  soch  con- 

yicts,  and  to  witnesses^  fees,  before  payment  to  treasoiy.    PuUuki 

Co.  V.  DeLacy,  683. 
Decatur,  site  of  ;  and  change  of  location  of  court4)ouse  and  jail.    Alien  ▼.  Xy- 

tfc,  276. 
Road  laws  alternative,  recommendations  for  adoption  of,  considered.  Crawford 

V.  Crow,  282  ;  Haieten  y.  Glower,  902. 
Site,  location  and  change  of.    AUen  v.  LuUe,  Mitchell  y.  Lasseter,  276. 
Taxation  for  roads,  or  for  bridges,  or  both,  when  not  legal.   Haieten  y.  Glower^ 

092. 
Wilcox,  site  of,  located.  Injonction  against  removal.  MUcfiell  v.  Laaeeter,  276. 

COURTS.  See  City  CouH;  Justice's  Court;  Ordinary;  Practice. 
Judge  of,  is  not  the  court.    AUbea  y.  WaUs,  140 ;  Steinhelmer  y.  /ones,  849. 
Two  divisions,  one  presided  over  by  designated  judicial  officer  other  than  the 
judge,  when  legal.     WtXbomt  v.  State,  704.  « 

CRIMINAL  LAW. 

Admission,  jury  may  believe  part  and  reject  part  of.     Cook,  628. 

Admission  of  killing,  answer  to  accusation  relevant  as.  Knight,  48.  Of  par- 
ticipation therein,  l^  sHence  after  companion's  statement.  Daoie^ 
100.  To  attorney,  hi  anticipation  of  employment,  not  received. 
Haywood,  112. 

Alibi,  charge  on,  not  appropriate,  but  harmleaB.  Knight,  48.  Failure  to 
charge  on,  in  close  case,  error.    Moody,  440. 

Alibi,  strong  evidence  of,  may  authorize  new  trial.     FeUoiM,  238. 

Appointed  counsel,  unfamiliar  with  the  case,  entitled  to  time  to  investigate 
and  prepare  for  trial.     McArver,  614. 

Argument  erroneous  or  misleading,  as,  that  prosecutor's  motive  was  to  collect 
debt,  how  corrected  in  chaige  to  jury.    Bueker,  13. 

Argument  improper  and  unfair,'  but  not  injurious,  no  cause  for  new  trial. 
Hozie,  10. 

Arrest  without  a  warrant,  by  policeman,  when  legal.  Brooke,  6.  Of  witness 
attending  court  and  not  discharged,  illegal.  Id.  Resistanoe  of,  no 
offense,  where  officer  had  no  warrant,  and  accused  had  no  notice  of 
his  authority.    Jonee,  73. 

Assault  and  battery,  finding  of,  on  trial  for  assault  with  intent  to  murder,  if 
facts  so  warrant.    Heard^  00. 

Assault  not  shown  by  preparation  therefor,  accompanied  by  threats,  profanity, 
etc.    Penny,  77.    Blow  inflicted  in  anger  is.    Heard,  04. 

Assault  with  intent  to  murder  not  neoeesarily  found  from  cut  or  stab  on  re- 
ceiving blow  with  hand  or  fist    Heard,  00. 

Assault  with  intent  to  rape ;  indictment  sufficient ;  evidence  insufficient.  Dis- 
sent: evidence  for  jury.    Jackson,  861. 

Bar,  plea  in,  when  good  as  to  second  conviction  of  misdemeanor  in  two  years. 
Reynolds,  266. 

Bastardy,  no  legal  conviction  of,  for  refusing  to  secure  for  expense  of  lying 
in,  board,  nursing,  and  maintenance  of  mother.    SuUivan,  620. 

Billiard  or  pool  table,  allowing  minor  to  play  on,  without  parentis  consent, 
distinct  from  municipal  offense  of  admitting  minor  to  Iftlliaid  or  pocd 
room.     Reeves  v.  Atlanta,  861. 
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Bond  to  appear  and  answer  indictment,  payable  to  the  Gk>7emor  and  suooeas- 
orB,  is  a  contract  with  the  State.  Not  Toid  thongh  executed  on  Sun- 
day.   Adama  t.  Ccmdier^  151. 

Burglaiy,  circumstances  insufficient  to  indentify  perpetrator  of.  Dissent: 
sufficient.     Olover,  828. 

Burglary  not  proved,  evidence  showing  guilt  of  receiving  stolen  goods.  GravUtj 
841. 

Burglaiy,  recent  possession  of  the  stolen  property,  not  satisfactorily  explained, 
may  authorize  finding  of ;  but  it  does  not  create  a  legal  presumption, 
and  is  not  necessarily  proof  of  guilt.     OraviUy  841. 

Burglary,  with  intent  to  steal  specific  article,  charge  of,  not  supported  without 
proof  that  this  article  was,  or  that  accused  had  reason  to  believe  it 
was,  in  the  house  broken.    Bush,  113. 

Chain-gang  controlled  and  managed  by  private  persons,  who  pay  the  guards 
appointed  by  county  authorities,  is  not  a  legal  place  of  oonfinement. 
DaniO,  5S3. 

Cheating  and  swindling  by  representation  of  horse  as  soimd,  etc.  Accusation 
sufficient  as  to  unsoundness.  Defendant's  knowledge  of  defects  must 
be  found  by  jury,  not  assumed  in  court's  charge.  Waterman^  262. 

Cheating  and  swindling,  by  representation  of  owning  property  on  which  lien 
is  outstanding.  Injury  shown  by  proof  that  security  is  of  less  value 
than  it  would  have  been  had  representations  been  true.    Bucker,  13. 

Cheating  and  swindling ;  falsity  of  representations  not  shown,  no  conviction. 
Fleming,  526. 

Cheating  and  swindling,  promise  relating  to  future  is  not.    Edge,  113. 

Circumstance  of  guilt,  flight  as.     Turner,  425.     Recent  possession'  of  stolen 
goods.     GraviU,  841. 
'  Circumstantial  evidence,  sufficiency  of.     (Murder)  Laio8,  10 ;  BMnaon,  56  ; 
Cook,  523.    (Burglary)  Olover,  828.     Sufficiency  of  charge  thereon. 
BMnaon,  56. 

Compliment  witness,  judge  should  not,  in  hearing  of  jury.  Alexander,  266. 

Concealed  weapon  carried  on  person  in  his  own  home,  a  crime.    Brown,  60. 

Concealed  weiq[K>n,  charge  as  to,  error ;  and  evidence  insufficient  to  convict  of 
carrying.     Stripling,  538. 

Confession  induced  by  hope  not  generated  outside  of  mind  of  accused,  admis- 
sible.   Price,  855. 

Ccmfession,  jury  may  believe  part  and  reject  part  of.  Cook,  523.  Not  con- 
cluded by  judge's  decision  on  preliminaiy  examination ;  but  must  at 
last  determine  whether  confession  was  freely  and  voluntarily  made. 
Price,  856. 

Confession  not  to  be  chai^ged  on,  if  no  proof  thereof.  Knight,  48.  Incrimi- 
nating admission  no  basis  for  such  chai^.  Davis,  100.  Admission 
of  minor  or  subordinate  fact,  without  admitting  main  fact,  is  not. 
Clet>eland,  110. 

Confession  voluntary,  admissible  without  first  calling  arresting  officer  to  as- 
certain if  he  threatened  or  induced  the  accused.    Price,  855. 

Con^iracy  and  common  intent,  proof  of,  by  acts  and  conduct.  Charge  as  to, 
warranted  by  evidence.    Davis,  107. 

Consultation,  reasonable  time  for,  should  be  allowed  on  request  of  counsel. 
Refusal  so  to  do,  in  murder  trial,  not  reversible  error,  if  verdict  de- 
manded by  evidence.     Perryman,  546.     See  McArver,  514. 
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Contempt  by  arresting  witness  not  discharged,  without  warrant,  no  error  to 
try  and  punish  for,  pending  murder  trial.     Brooks^  6. 

Declaration  of  accused,  that  he  alone  committed  the  offense,  not  admissible 
on  trial  of  another  jointly  indicted  with  him.    Robison,  446. 

Declaration  of  bystander  in  answer  to  inquiry,  *'  Who  was  that  shot  me  ?'' 
how  admissible.     Knighi,  48. 

Declarations  in  articulo  mortis  admissible  though  no  proof  that  declarant  used 
other  language  importing  that  he  was  dying.  Circumstances  left  to 
jury  under  proper  instruction.     Young,  840. 

Dentistry  practice  without  license,  penal  only  as  to  those  not  engaged  therein 
when  act  of  1897  passed.    Herring,  96. 

Description  of  offense  following  general  charge,  and  negativing  precedent 
averment,  effect  of.     Woodson,  844. 

Description  of  property,  difference  in,  when  explainable  by  parol.  Rucker, 
13.  Evidence  more  minute  than  indictment,  admissible.  Gibson, 
84.  Insufficient:  "a  lot  of  cord  wood."  TFaZtftowr,  75.  Demurrer 
for  want  of  full  and  accurate  description  of  horse,  in  an  indictment 
for  larceny,  presents  no  question  for  decision.  Tucker,  61.  Weight 
of  cotton  stolen.     Green,  918. 

Embezzlement,  sufficient  indictment  for.     Haye,  25. 

Emigrant  agent,  non-resident  coming  in  and  employing  laborers  for  himself  is 
not  subject  to  tax  as.  Theus,  53.  Evidence  and  indictment  insuf- 
ficient.    Woodson,  844. 

Enticing  servant  away ;  evidence  insufficient,  that  servant  left  in  company 
with  accused.  Irrelevant,  declaration  of  accused  that  he  would  not 
live  with  prosecutor.     Brougkton,  34. 

Escape,  accusation  of,  need  not  allege  where  court  which  sentenced  accused 
was  located,  or  that  it  had  jurisdiction  to  try  him.  Allegation  of 
unlawful  escape  dispenses  with  need  of  alleging  that  chain-gang  was 
a  lawful  place  of  confinement.    Daniel,  533. 

Escape  from  chain-gang  controlled  and  managed  by  private  persons,  who  pay 
guards  i^pointed  by  county  authorities,  is  no  offense.    Danid,  533- 

Evidence  wanting  to  support  conviction,  not  aided  by  **  exhibit  to  bill  of  in- 
dictment.'*    SappingUm,  269. 

Exceptions  must  be  tendered  in  twenty  days  from  ruling,  thoi^  taken  pen- 
dente lite.    Banks,  115. 

Felony  should  be  defined  in  charge  to  jury.    Roberts,  453. 

Flight  as  ciroumstance  of  guilt.  Sheriff  may  testify  he  tried  to  find  accused 
and  found  him  at  other  place.     Turner,  425. 

Fornication  found  on  trial  for  seduction,  though  committed  over  two  years  be- 
fore indictment.    Jinks,  431. 

Habeas  corpus  dismissed,  and  prisoner  remanded.  Wiggins  v.  Tyson,  64  ; 
Griffin  y.  Eaves,  65. 

Hog  stolen,  marks  on,  additional  to  those  alleged,  admissible  in  evidence. 
Gibson,  M, 

Horee-stealing,  insufficiency  of  description  must  be  specified  In  demurrer  to 
indictment.     Tucker,  61 . 

Husband  and  wife,  woman  as  witness  may  deny  relation  of,  between  herself 
and  accused.  Hoxie,  19.  Communications  between,  proved  by  one 
who  overheard.     Knight,  48. 
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Impeached  by  proof  of  contradictory  statements,  witness  sought  to  be,  not 
supported  by  proof  of  tils  other  declarations.  Knig?U,  48.  If  jury 
believe  his  testimony,  it  may  be  basis  for  verdict.    Haywood^  111. 

Impeachment  of  witnesses,  failure  to  charge  as  to,  without  request,  no  error. 
Downing,  31 ;  HarriB,  36 ;  Robison,  445. 

Imprisonment  unlawful,  in  chain-gang  controlled  and  managed  by  private 
persons  who  pay  the  guards  appointed  by  the  county  authorities. 
Daniel,  538. 

Indictment,  demurrer  to,  must  be  specific.  Rucker,  13  ;  BasweU,  40 ;  Otiffin, 
67 ;  Hancock,  489. 

Indictment,  no  constitutional  right  to  demand,  in  city  court,  where  not  given 
in  act  creating  same.     Turner ,  421. 

Indictment  or  accusation,  defects  In,  or  invalidity  of,  reached  by  demurrer,  or 
by  motion  to  arrest  judgment ;  not  by  motion  for  new  trial.  Rucker, 
13 ;  Boswell,  40 ;  Gryfin  v.  Bax>es,  67  ;  So.  Ex,  Co.  226. 

Indictment  or  accusation,  descriptive  words  in,  when  not  to  be  rejected  as  sur- 
plusage.    Woodaon,  847. 

Indictment  or  accusation,  when  material  parts  of  public  statute  to  be  read 
into.     Danid,  533. 

Intention  once  emphasized,  when  sufficient  in  charge  on  pointing  gun.  Win- 
ikte8,449. 

Involuntary  manslaughter,  harmless  charge  as  to,  where  verdict  of  man- 
slaughter.    Dams,  107. 

Judge's  motive,  to  aid  prisoner  and  his  counsel,  not  avoid  necessity  of  correct- 
ing error.    Alexander,  268. 

Judgment  of  conviction,  no  bar  to  discharge  on  habeas  corpus,  if  based  on  re- 
pealed statute  the  validity  of  which  was  not  passed  on.  Oriffin  v. 
Eax>es,  65. 

Jurors  challenged  for  cause,  judge  determines.  He  does  not,  as  in  challenge 
to  favor,  stand  in  place  of  common-law  triors ;  and  his  decision  is 
subject  to  review  on  questions  of  law.     Turner,  421 . 

Jiuors,  challenge  to,  for  having  served  on  jury  that  convicted  other  person  of 
uame  offense  in  case  involving  same  transaction,  when  not  sustained. 
Id. 

Jurors*  consideration  of  matter  out  of  evidence,  when  no  cause  for  new  trial 
Leoan,  258. 

Juror's  relationship  to  accused,  unknown  before  verdict,  no  ground  for  new 
tiial.     Downing,  30. 

Jurors  summoned  in  excess  of  required  number,  excused.  Accused  can  not 
demand  that  particular  ones  be  held  for  panels.     EUU,  36. 

Justifiable  homicide,  distinct  defenses  of,  must  not  be  confused  in  charge  to 
jury.  Penal  Code,  §§  70,  71,  not  limited  or  qualified  by  §  73,  which 
denotes  mutual  combat.  Pugh,  16  ;  Ueard,  90 ;  Davis,  106.  Error 
here  to  make  advance  by  deceased  necessary  to  justification  of  ac- 
cused.   Reeves,  86. 

Justifiable  homicide  under  reasonable  fears  of  felony.     Roberts,  451. 

Larceny  after  trust,  not  simple  larceny,  if  servant  steal  money  entrusted  to 
him  to  be  changed  and  returned.  Fiduciary  relation,  or  technical 
trust,  as  distinguished  from  dealing  at  arm's  length.     Mobley,  544. 


Digitized  by  VjOOQIC 


1050  INDEX.  fll4 

CRIBflNAL  LAW— c<mtinued. 

Larceny  ;  description  of  property.  Evidence  more  minute  than,  but  not  in- 
consistent with  indictment,  admissible.  Oibeon^  34.  Indictment  in- 
sufficient: -^*A  lot  of  cord  wood.''  WaUhoufj  76.  Demurrer  for 
want  of  full  and  accurate  description  of  horse  presents  no  question 
for  decision.  Tucker j  61.  Cotton  bales ;  precise  proof  of  alleged 
weight  not  necessary.     Green^  918. 

Laroeny,  intent  to  steal  essential  in.  Defense  of  bona  fide  claim  to  be  submit- 
ted to  jury.    James,  06  ;  Cleoeland,  110.     See  Ttuiker,  63. 

Larceny  of  horse,  wilfully  riding  or  driving  without  owner's  consent  not  in- 
volved in  trial  for.     Tucker y  61. 

Larceny  ;  possession  of  stolen  goods,  not  recent,  must  be  aided  by  other  evi- 
dence, for  conviction.  Turner,  45.  Recent  possession,  not  satisfac- 
torily explained,  creates  no  presumption  of  law,  and  is  not  necessa- 
rily proof  of  guilt     Oraoitt,  841. 

Larceny,  principal  in,  by  continuing  to  aid  removal  after  discovery  of  theft. 
Oreen,  918. 

Larceny  punishable  in  either  county,  where  property  removed  from  one  to  an- 
other.   Id. 

Limitation,  offense  maybe  proved  as  committed  at  any  time  within  the  period 
of.    Beifnolda,  265 ;  Hancock,  439. 

Limitation  statute  relates  to  offense  chaiged ;  not  minor  offense  found.  JinkSy 
430. 

Liquor-dealer  failing  to  register  and  pay  tax,  law  as  to,  not  implied  to  one  sell- 
ing in  ooimty  where  sale  totally  prohibited.  CMins,  70.  Tax  act 
of  1900  is  declaratoiy  of  existing  code  law,  but  prescribes  diffeient 
punishment.     Burgamy,  852. 

Liquor-license  laws  for  Coffee  and^  other  counties  not  invalid  as  in  oonffict 
with  general  domestic-wine  act  of  1877.    Roberts,  541. 

Liquor-manufacturer  who  did  not  sell  in  this  State,  not  subject  to  tax  by  act 
of  1898  ;  otherwise  by  act  of  1900.    McNedy,  831. 

Liqnor-e^ing  by  common  carrier.  Whisky  shipped  from  other  State,  and 
held  by  agent  of  express  company  until  delivery  to  consignee  on  his 
paying  the  price.     So.  Ex.  Co.  226. 

Liquor-selling-,  conviction  of,  in  last  two  years,  good  plea  in  bar  to  second  con- 
viction for  sale  to  same  person.    Reynolds,  265. 

Liquor-selling.  Domestic  wines  not  put  on  **  free  list ''  by  act  of  1877,  nor  au- 
thorized to  be  sold  by  other  than  manufacturer.    Hancock,  439. 

Liquor-selling,  indictment  for,  may  chaige  collectively  sale  of  several  kinds ; 
and  need  not  state  to  whom  sold,  nor  negative  that  wines  sold 'were 
domestic.     Id. 

Llquor-eelling,  q>ecial  acts  to  prohibit,  hivalid  as  in  conflict  with  general  law. 
Qnffim,  V.  Eaves,  65  ;  Harris  v.  State,  436.  Dissent :  Local  act  valid. 
It  suspended,  not  repealed,  general  law.  Id.  See  CcUine,  70.  Act 
here  did  not  infringe  on  general  law.     Hancock,  439. 

Liquor-selling  without  license,  a  misdemeanor.  If  in  municipally  authorised 
to  grant  license,  same  must  be  produced  to  justify  sale.  McOekeCy 
833. 

Liquor-selling  without  license ;  conviction  illegal ;  town  charter  authorized 
grant  of  the  license.    Horn,  510. 


Digitized  by  VjOOQ  IC 


Ga.)  INDEX.  1051 

CRIMINAL  LAW— continued. 

Liqnor-eelling  -without  license,  no  oonTiction  of,  in  county  where  sale  prohib- 
ited altogether.    Batty ^  79. 

Manslaughter  by  killing  from  passion  engendered  by  blow.  Reard,  90.  Kill- 
ing in  mutual  combat.    Davis,  106. 

Manslaughter,  gross  slander  of  wife,  when  will  not  reduce  killing  to.  Perry- 
maTi,  548. 

Manslaughter  involuntary,  required  by  prisoner's  statement,  charge  that  he 
relied  on  defense  of  misfortune  or  accident  (which  his  evidence  tended 
to  prove),  held  error.     Richarda,  884. 

Manslaughter  not  involved  on  trial  for  murder  by  killing  policeman  in  resist- 
ance to  arrest  without  a  warrant  where  offiender  escaping.  Brooks^ 
6.  Where  no  suggestion  of  sudden  passion ;  and  where  accused 
guilty  of  murder,  or  justifiable.  Pugh,  16 ;  Knight,  48.  Where  ac- 
cused confessed  striking  woman  with  ax,  saying  he  did  not  intend  to 
kill  her.    Price,  856. 

Manslaughter  the  highest  offense  shown  by  the  evidence,  verdict  of  murder 
set  aside.     Shato,  448. 

Manslaughter,  verdict  of,  set  ai^de,  where  evidence  required  finding  either  of 
murder  or  of  acquittal.    HunnicuU,  448. 

Motion  for  new  trial  not  treated  as  motion  to  arrest  judgment,  though  con- 
taining a  ground  proper  therefor.     Bosweil,  41. 

Motion  in  vacation  to  set  aside  judgment,  not  entertained,    ffaakevis,  887. 

Motive  for  killing  may  be  illustrated  by  facts  subsequent  thereto.  Eoxie,  19. 
Indicated  by  condition  of  body.    Robinson,  56. 

Municipal  police  court,  jurisdiction  of,  to  commit  to  jail  or  bind  over  to  State 
court.    Newton  v.  Fain,  833. 

Murder  by  killing  on  information  that  deceased  slandered  wife  of  accused. 
Perryman,  545. 

Murder  by  killing  policeman  in  resistance  to  arrest  without  a  warrant  where 
offender  is  escaping.    Brooks,  6. 

Mxunder;  error  to  confuse  defense  of  accident  or  misfortune,  as  testimony 
tended  to  prove,  with  theoxy  of  Involuntary  manslaughter,  as  raised 
by  prisoner's  statement.    Richards,  885. 

Murder  not  necessarily  found  from  killing  by  cut  or  stab  on  receiving  blow 
with  hand  or  fist.    Beard,  90. 

Murder  or  manslaughter,  negligent  or  unskillful  treatment  of  wound  does  not 
relieve  of  responsibility  for.     Downing,  30. 

Negligent  or  unskillful  treatment  of  wotpid,  not  relieve  accused  of  responsi- 
c     bility  for  homicide.      Id. 

Newly  discovered  evidence,  merely  impeaching,  or  of  insufficient  importance, 
no  ground  for  new  trial.  Harris,  Pitts,  35 ;  Davis,  104  :  Moore,  266. 
Aliter:  not  merely  cumulative,  and  productive  of  different  result. 
Fellows,  233. 

Obstructing  legal  process,  not  shown :  fi.  fa.  on  foreclosure  of  absolute  bill  of 
sale,  based  on  affidavit  not  showing  that  bill  was  given  to  secure  debt. 
Searcy,  270. 

Obstructing  legal  process,  offense  of,  not  complete  without  notice  of  officer's 
authority.  S^owledge  that  sheriff  had  warrant  elsewhere,  not  suffi- 
cient.   Jones,  78. 
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CRIMINAL  LAW --conUnued, 

Opinion  of  expert,  derived  from  books,  receivable.    Boawetl^  40. 

Opprobrious  words  do  not  justify  pointing  gun.     Winkles,  449. 

Opprobrious  words,  existence  and  sufficiency  of  provocation  for,  property  left 
to  jury.    Hanson,  104. 

Ownership  unnecessarily  alleged,  in  robbery,  must  be  proved  as  laid.  Staples, 
266. 

Oysters  taiien  from  bed  between  liigfa  and  low-water  mark  on  shore  of  inlet  of 
sea,  when  no  offense.    Johnson,  790. 

Pleading.  When  statutory  exceptions,  provisos,  etc,  must  be  negatived. 
Herring,  99.  Unnecessary  allegations,  when  must  be  proved.  Busk, 
113 ;  Staples,  266.    See  catchword  *'  Description,''  above. 

Pointing  gun  or  pistol  at  another ;  chaige  sufficient  as  to  intention.  Inten- 
tion to  shoot,  not  essential  to  conviction.  Language  no  justification. 
Winkles,  449. 

Poisoning  well  with  bluestone ;  conviction  supported.     BoswelL,  40. 

Precise  proof  of  alleged  weight  of  stolen  cotton  bales,  not  necessary.  Green, 
918. 

Preparation  for  trial,  appointed  counsel  entitled  to  time  for.     McArver,  614. 

Presumption  of  law  not  created  by  recent  possession  of  stolen  property,  not 
satisfactorily  explained.     Gravitt,  841. 

Presumption  of  innocence  of  crime  overcomes  presumption  of  former  marriage, 
arising  from  habit  and  repute.     Roberts,  690,  692. 

Principal  in  larceny,  one  guilty  as,  who  continues  to  aid  removal  after  discov- 
ering theft.     Green,  918. 

Prisoner's  statement,  error  for  judge  to  impress  jury  to  be  cautious  in  credit- 
ing.    Alexander,  266. 

Prisoner's  statement,  sufficiency  of  charge  as  to.  Hoxie,  19 ;  Hays,  26 ;  Pitts, 
36;  Tucker,  61.  Ko  chaige  required  on  theory  raised  by,  unless 
properly  requested.  Robinson,  66 ;  Richards,  834.  Such  charge,  if 
given,  must  be  accurately  adjusted.  Reeves,  86 ;  Richards,  884.  In- 
accuracy harmless.    Knight,  48. 

Prisoner's  statement,  supplement  to,  for  supplying  omission  or  rebutting  evi- 
dence, not  allowed  as  of  right.     Peavy,  260. 

Profane  language  not  shown  to  have  been  used  without  provocation,  nor  that 
defendant  knew  of  female's  proximity,  conviction  illegal.  Hardtn,  68. 

Punishment  by  city,  not  for  failing  to  pay  for  license,  but  for  doing  business 
without  first  obtaining  license.    Johnson  v.  Macon,  426. 

Punishment  for  misdemeanor,  last  expression  of  General  Assembly,  as  shown 
by  tax  act,  governs.     Burgafny,  862. 

Railway  train,  attempt  to  steal  ride  on,  by  concealing  self,  misdemeanor.  So, 
R.  Co.  V.  Gresham,  184. 

Rape  ;  evidence  of  unchaste  character  of  woman,  relevant,  not  only  on  credi- 
bility, but  on  whether  she  consented.  Seals,  618.  Indictment  for 
assault  with  intent,  sufficient.    Jackson,  861. 

Rape  ;  identity  gravely  doubtful ;  alibi  strongly  supported  ;  newly  discovered 
evidence  demanded  new  trial.     Fellows,  233. 

Reasonable  doubt  as  to  admissibility  of  confession  does  not  necessarily  exclude 
it.  As  to  guilt  of  accused,  and  as  to  '*  all  the  phases  of  the  case," 
requests  for  charges  not  approved  here.    Price,  866. 
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CRIMINAL  LAW— continued. 

Receiying  stolen  goods,  evidence  showing  guilt  of,  no  basis  for  conTiction  of 
burglary.  Gravitt,  841.  Evidence  insufBcient  to  show  guilt  beyond 
reasonable  doubt.  Record  of  conviction  and  sentence  of  principal 
thief  puts  burden  on  accused.     StHplandy  843. 

Recognizance,  forfeiture  of.  Surety^s  objections  to  admission  of  evidence 
here  properly  overruled.     Candler  v.  Kirklandy  739. 

Remitter  received  in  vacation  ;  power  of  judge  to  make  judgment  of  Supreme 
Coui*t  the  judgment  of  superior  court.     Wiggins  v.  Tyacm^  64. 

Robbery  ;  ownership  need  not  be  alleged.     Staples^  256. 

Robbery,  suddenly  snatching  pistol  and  retaining  possession  by  intimidation 
is  not.     Jackson^  826. 

Scienter,  proof  of,  when  essential.     Waterman^  264. 

Seduction  charged,  fornication  found,  though  committed  over  two  years  before 
indictment     Jinks^  431. 

Seduction,  evidence  of,  need  not  show  that  definite  date  was  fixed  for  mar- 
riage.    Id. 

Seduction ;  evidence  of  promises  of  marriage,  made  after  crime  accomplished, 
admissible.     Id. 

Seduction,  prosecution  for,  not  stopped  by  offer  of  marriage,  unless  made  be- 
fore arnugnment  and  pleading.     Id. 

Sentence  excessive  or  illegal,  for  direct  exception  ;  not  ground  for  new  trial. 
Burgamy,  862. 

Sentence,  service  of,  begun  before  remitter  filed,  but  computed  from  time  of 
such  filiug.     Wiggins  v.  Tyson,  64. 

Sentence.     See  catchword  *^ Punishment,**  supra. 

Stabbing,  conviction  of,  on  trial  for  assault  with  intent  to  murder,  where  ac- 
cused cut  after  receiving  blow.     Heard,  90. 

Statute,  invalidity  of,  not  decided  unless  question  properly  raised.  BosweU, 
40.     And  necessary  to  decision  of  the  case.     Herring,  97. 

Tax  act  of  1900,  as  to  failure  of  liquor-dealer  to  register  or  to  pay  tax,  is  de- 
claratory of  law  as  in  code,  but  prescribes  different  punishment. 
Burgamy,  852. 

Tftx  on  manufacturers  of  spirituous  liquors,  who  did  not  sell  them  in  this  State, 
was  not  imposed  by  act  of  1898  ;  otherwise  by  act  of  1900.  Mc- 
Nedy,  831. 

Testimony,  disagreement  as  to,  pending  argument  of  counsel,  proper  practice 
on.     Palmer,  517. 

Theories  of  defendant's  evidence  and  statement  differing,  how  chaige  to  jury 
adjusted.     RicTiards,  834. 

Time  of  commission  of  misdemeanor,  any  within  two  years  proved,  makes 
out  offense.     Reynolds,  265. 

Tippling-house  open  on  Sabbath,  jury  properly  instructed  as  to.    Levan,  259. 

Vacation,  no  power  in,  to  set  aside  judgment.     Haskens,  837. 

Variance  of  allegata  et  probata :  As  to  ownership  of  property,  in  robbery. 
Staples,  256.     As  to  weight  of  cotton  bales  stolen.     Oreen,  918. 

Venue :  in  Franklin  county  means  in  Georgia,  not  North  Carolina.  Knox,  272. 

Venue  of  larceny,  in  either  county,  where  property  removed  from  one  to  an- 
other.    Green,  918. 

Weight  of  circumstances  must  be  left  to  jury.    Moody,  449. 
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CRIMINAL  LAW -^continued. 

Witness  before  grand  jury  compelled  to  answer,  though  his  testimony  may 

relate  to  gaming  in  which  he  participated.     WheaUey  v.  State,  175. 

Witness  non-resident,  attendance  and  mileage  of,  most  each  be  certified  by 

solicitor-general  of  his  own  knowledge,  not  on  affidavit  of  witness. 

Freeble  v.  Gravea,  418. 

DAMAGES.     See  Fraud  ;  Railroads. 

Attorney ^s  fees  for  refusal,  capriciously  or  in  bad  faith,  to  surrender  baggage 
or  check  therefor  to  the  owner.     Carhart  y.  Wainman,  682. 

Bond  for,  by  delay  pending  writ  of  error,  measure  of  reooyery  on.  Waycrom 
R.  Co.  y.  Qferman  R.  Co.  727. 

Consequential,  to  parent,  for  tort  to  child,  if  any  loss  of  service.  Hurst  y. 
Ooodunn,  687. 

Ezcessiye.  $460,  for  expelling  passenger  at  night,  not  so.  So.  R.  Co,  y. 
Wood,  144. 

Innkeeper  losing  guest's  baggage,  by  want  of  extraordinary  diligence,  liable 
for  its  value.     Carhart  v.  Wainmar^  032. 

Pain  mental  and  physical,  no  fixed  rule  for  computing  compensation  for,  but 
left  to  conscience  of  jury.  So.  R,  Co.  v.  Cfresham,  183.  Charge  suf- 
ficiently clear  as  to  ''additional  damages."  Sav.  R.  Co.  v.  Ladson, 
762. 

Remote  and  speculative ;  enhanced  value  of  stock  in  trading  corporation, 
caused  by  contract  for  exclusive  sale  of  article  of  commerce  in  given 
territory.     Clegg  v.  Whitiey,  660. 

Remote  and  speculative  ;  not  so  when  reasonably  considered  as  in  contempla- 
tion when  contract  made.  Waycross  R.  Co.  v.  Qfferman  R.  Co. 
727. 

Rent,  value  of  land  for,  is  in  nature  of  unliquidated  damages.  Eq.  A$so.  v. 
HoUoway,  780. 

Set-off  ex  delicto  to  action  ex  contractu,  though  plaintiff  non-resident,  not  al- 
lowed in  city  court.    Hecht  v.  Snook,  021. 

Set-off  to  injury  to  realty  by  lowering  street  grade,  enhanced  value  of  other 
property  on  same  street  is  not.    FUken  v.  Atlanta,  070. 

Telegraph  comi)any's  liability  for,  by  incorrect  transmiasion  of  message. 
West.  Un.  Co.  v.  Lumber  Co.  676. 

Verdict  for  plaintiff  for  less  than  evidence  demands,  no  cause  for  defendant 
to  complahi.     Cent.  R.  Co.  v.  Ttammdl,  312. 

Writing  off  part  of,  voluntarily,  no  gro«nd  for  complaint,  where  finding  not 
exoesBive,  and  approved  by  judge.     Cent.  R.  Co.  v.  Berry,  274. 

DEBTOR  AND  CREDITOR. 

Agent  holding  himself  out  as  partner  of  defendant,  and  concealing  his  char- 
acter as  agent  of  claimant,  not  binding  on  claimant.  People's  Bank 
v.  Harper,  603. 

Agent  special  (to  buy  for  cash),  creditor  must  take  notice  of  limit  of  his  au- 
thority.    Am.  OU  Co.  V.  OiHT,  624. 

Appropriation  of  payments.     See  Payment. 

Arrest  caused  by  creditor,  that  debtor  might  have  avoided,  by  showing  officer 
his  receipt  for  payment,  no  defense  to  suit  for  false  imprisonment. 
Gordon  v.  Hogan,  364. 
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DEBTOR  AND  CREDITOR  — con<mii«i. 
Assignment  of  non-negotiable  voucher,  subject  to  equities  between  assignor 

and  debtor.     Third  Nat.  Bk.  v.  R,  Co.  890. 
Building  and  loan  association,  holder  of  fuUy-paid  or  preferred  stock  in,  is 

creditor.     CoUingham  v.  Eq.  As$o.  940 ;  Cashen  v.  So.  M.  A890. 

983. 
Deyisee,  after  holding  poaseasion  for  thirteen  years,  could  not  surrender  land 

to  executor  so  as  to  defeat  levy  of  execution.     Grumpier  v.  Barfield^ 

670. 
Exempted  stock  of  goods  not  subject  to  suit  for  price  of  other  goods  mingled 

therewith.     MUcheU  v.  Simpson  Co.  199. 
Fraudulent  representations  to  mercantile  agency  as  basis  of  credit,  effect  of 

lapse  of  time  after  making,  and  before  sale  of  goods  on  faith  thereof. 

Waldrop  v.  WoW,  618. 
Mingled  goods ;  recoyery  of  identified  ones.    MiixheU  y.  Simpson  Co.  199. 
Subrogation  .of  purchaser  from  heirs  at  law,  to  rights  of  creditor  secured  by 

deed  of  decedent,  on  paying  the  debt     Simpson  y.  JFnnis,  207. 
Suretyship,  defendant's  proof  of,  rejected,  he  is  entitled  to  new  trial,  though 

creditor  thereby  delayed.     WhiUey  y.  CUgg,  609. 
Taxes,  liability  for,  as  between  two  yendees  of  separate  parcels  from  insolvent 

vendor.     Askew  v.  ScoUish  Am.  Co.  800. 
Title  absolute,  by  parol  agreement  for  creditor  to  cancel  debt,  pay  debtor  a 

sum  of  money,  and  take  title.     Carter  v.  Oriffij^  321. 

DECATUR  COUNTY.     See  Cownties. 

DECEIT. 
Damages  for,  too  remote  and  speculative.     Clegg  v.  WhiUey^  669. 

DEEDS.    See  Administrators  and  Executors;  Title. 

Administrator's,  under  order  of  court  of  ordinary  for  sale  of  realty,  admissi- 
ble over  objections  here  taken.     Oliver  v.  PoxoeU^  693. 

Admissible  in  evidence  on  proof  of  execution  and  of  ratification,  though  other 
evidence  tends  to  prove  it  impossible  for  maker  to  have  executed  it 
on  iu  date.     San/ord  v.  Tanner,  1006. 

Bona  fide  purchaser  for  value,  without  actual  notice,  prevails  over  holder  of 
previovis  voluntary  conveyance  duly  recorded.  Scott  v.  Atlas  Asso.  134. 

Cancellation  of,  for  fraud  ;  action  by  weak-minded  plaintiff,  good  on  demur- 
rer.    Calhoun  v.  liosdey,  642. 

Certified  copy  from  record  admitted  to  prove  existence,  genuineness,  and  con- 
tents of  original,  if  shown  lost.  HoUzclaw  v.  Edmondson,  171.  Not 
80,  if  deed  not  lawfully  admitted  to  record.  Crummey  v.  Bentley^ 
746. 

Certified  copy  of  proceedings  establishing  copy  of  lost  deed,  admissible  where 
original  deed  would  be.     Leggett  v.  Patterson,  714. 

Consideration,  purporting  to  be  for  value,  may  be  shown  to  be  voluntary. 
Id. 

Copy  established  and  recorded,  admissible  without  proof  of  execution.  Id. 
But  unless  deed  lawfully  admitted  to  record,  copy  is  not  evidence  ; 
and  proof  of  execution  must  be  made.     Crummey  v.  Bentley,  746. 

Execution,  proof  of,  when  required.  HoUzclaw  v.  Edmondson,  171  ;  Leggett 
v.  PaUerson,  714  ;  Crummey  v.  Bentley,  746 ;  McCaU  v.  Bentley,  762. 
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imEDS  — continued. 
Forgery,  ancient  deed  sul^ect  to  attack  for,  though  offered  by  certified  copy  ; 

and  affidavit  of  forgery  puts  burden  of  proof  on  party  offering  deed. 

Id,  762. 
Forgery,  judge  can  not  assume  that  deed  is,  from  circumstantial  evidence, 

opinions  of  witnesses,  and  comparison  of  handwriting.     Crummey  v. 

BenUey,  746. 
Homestead  estate  subsisting,  conveyance   by  son]  of  head  of  family  after 

father*s  death,  how  effectual.    Anderson  v.  HaUy  1016. 
Insanity  of  grantor,  ignorance  of,  does  not  per  se  entitle  grantee  to  hold  under 

deed.     WooUey  v.  Gaines,  122. 
Insanity  renders  voidable,  not  void  ab  initio.     Id. 

Intention  not  truly  expressed,  alleged  by  cross-action  and  shown  by  parc4  evi- 
dence.   8?ieppard  v.  Reese,  411. 
Quitclaim,  for  levy  and  sale,  not  authorized  by  grantee  indornng  note  and 

security  deed  to  his  principal.    Sfieppard  v.  Reese,  411. 
Recital  in,  not  prima  facie  evidence  of  power  to  make.   WaUer'Y.  Hogan,  384. 
Reformation.     Wea^yer  v.  Stoner,  166  ;  8?ieppard  v.  Reese,  411. 
Registration  of,  in  1883,  not  authorized,  where  acknowledged  before  clerk  of 

court  of  other  State.  Otherwise  since  act  of  1893.    Crummey  v.  Bent- 

ley,  746. 
Seoondaiy  evidence  of ;  foundation  not  sufficient.     Id. 
Security  for  debt,  holder  of  deed  as,  entitled  to  same  protection  as  bolder  of 

deed  of  bai^n  and  sale.    Scott  v.  Atlas  Asso.  134. 
Security  for  debt,  title  conveyed  by,  not  absolute,  but  defeasible.    Askew  v. 

Scot.  Am.  Co.  301.   Amendment  praying  for  judgment  under,  where 

petition  treated  it  as  absolute.    Sa:nfoTd  v.  Tanner^  1018. 

DELIVERY.     See  Oifl. 

DEMURRER.     See  New  Trial;  Pleading. 

DILIGENCE.     See  Negligence. 

DISQUALIFICATION.    See  Judge. 

DIVORCE.     Bee  Alimony. 

DOUGLAS.    See  City  Courts. 

DOUGLAS  COUNTY.     See  Liquors. 

DRAFTS. 
Forgery  of  drawer's  signature,  loss  by,  fell  on  bank  that  cashed  draft,  rather 

than  on  drawee  who  paid  it  under  mistake.  Woods  ▼.  Colony  Bank, 

688. 
Signature  of  drawee,  rule  that  drawer  presumed  to  know,  not  avail  holder  who 

by  his  negligence  contributed  to  success  of  forgery,  drawee  being  free 

from  fault.    Id. 

DURESS.    See  Pleading. 
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EJECTMENT.    See  Title. 
Administrator's  deed,  without  showing  order  giving  leave  to  sell,  no  basis  of 

recoveiy  in,  even  as  against  one  holding  under  intestate.     Waller  v. 

Hogan,  383. 
AdmiBsion  of  possession  when  action  b^an,  not  required  in  order  to  defend 

against  demand  for  rent ;  otherwise  as  to  title  or  right  of  possession. 

Eq,  As8o.  V.  HoUaway,  780. 
Adverse  possession,  burden  of  affirmatively  proving,  on  plaintiff  seeking  to 

eject  purchaser  at  administrator's  sale.    Harris  v.  C(^,  295. 
Amendment  of  suit  by  heir,  attacking  administrator's  sale,  set  up  no  new 

cause  of  action.     Oliver  v.  PowdL,  692. 
Answer,  though  not  technically  a  disclaimer,  did  not  meet  requirement  of 

Rule  25  of  the  superior  courts ;  nor  did  amendment  help  it,  admits 

ting  possession  of  land  not  so  described  as  to  show  it  was  that  sued 

for.    Eq.  Ab80.  v.  Holloway^  780. 
Deed  as  security  for  debt,  action  lies  on,  though  execution  issued  on  judgment 

for  the  debt.     Parker  v.  Home  Aaao.  702. 
Improvements,  defendant  not  entitled  to  credit  for :  value  of  church  built  by 

popular  subscription ;  or  expenses  of  fertilising.  Crummey  v.  BenUei/i 

746. 
Joint  action  ;  rule  that  all  or  none  of  plaintifb  must  recover  does  not  prevail 

in  equity.     Bigham  v.  KieUer,  453. 
Judgment  entered  against  tenant  in  possession,  who  has  entered  a  disclaimer, 

not  bind  true  owner  or  landlord  who  is  not  served  and  has  no  notice. 

Sartford  v.  Tanner,  1005. 
Bent,  value  of  premises  for,  not  admitted  l^  fidlure  to  answer,  and  must  be 

proved.    Eq.  Aseo.  v.  HoUoway,  780. 
Verdict  for  too  great  a  fractional  interest,  new  trial.  Crummey  v.  Bentley,  746. 
'Witness,  defendant  competent,  as  to  transactions  between  him  and  deceased 

ancestor  of  plaintiff.     Oliver  v.  Powell,  593. 

ELECTION.    See  Remedies;  WiUa. 
EMBEZZLEMENT.    See  CHminal  Law. 

EQUITY.    See  Injunction;  Title. 

Adjudication  on  interlocutory  hearing,  conclusive  only  as  to  temporary  relief 
asked.    Heard  v.  Bank,  291. 

Amendment  to  suit  for  land  by  heir,  attacking  administrator's  sale,  allowable. 
Oliver  v.  PoweU,  592.  To  petition  for  injunction  (counting  on  deed 
as  absolute),  so  as  to  pray  for  judgment  under  deed  as  a  security, 
allowable.     Sanford  v.  Tanner,  1014. 

Bona  fide  purchaser  at  sheriff's  sale,  who  pays  purchase-price  without  notice,, 
protected  against  an  equity.    Johnson  v.  Eq.  Sec.  Co.  604. 

City  court,  power  of,  to  entertain  equitable  defenses.  No  power  to  give  affirm- 
ative relief  by  way  of  set-off.  Jesse  French  Co.  v.  Cardwell,  348 ; 
Hecht  V.  Snook,  921. 

Consent  decree,  if  not  valid  as  judgment,  may  bind  as  agreement.  Driver  v. 
Wood,  296. 

Contribution,  when  not  applied,  as  to  liability  for  taxes,  between  two  ven- 
dees of  separate  parcels  from  insolvent  vendor.    Askew  v.  Scot.  Am, 
Co.  9^. 
07 
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EQUITY — continued. 

Cro0B-actioD8,  set-off,  and  recoupment,  doctrine  of,  discussed.  Hecht  v.  Snooks 
922. 

Decree  authorized  by  pleadings,  and  followed  verdict.  Bigham  ▼.  KisUer^ 
464. 

Decree  authorized  suit  against  administrator  for  money  directed  to  be  paid  by 
him  into  court,  though  plaintiff  had  judgment  against  him.  White 
V.  Oa.  Ins,  Co.  416. 

Decree,  when  not  set  aside  after  three  years.     Walker  v.  Eq.  M.  Co.  862. 

Fraud,  decree  obtained  by,  set  aside.     Bigham  v.  KisUer,  456. 

ignorance  of  a  fact  does  not  justify  interposition  of,  unless  injured  party 
rightly  relied  on  the  other  and  was  thereby  deceived.  Keith  v.  Brew- 
ster, 176. 

Interest  rate  in  ascertaining  present  value  of  notes.     Jones  v.  McNealy,  393. 

Joint  action  ;  common-law  rule  as  to  recovery  by  all  or  none  of  the  plaintiffs 
does  not  prevail  in.     Bigham  v.  Kistlerj  463. 

Jurisdiction,  where  non-resident  of  the  county  is  defendant,  but  appears  and 
sets  up  cross-demands.     Sanford  v.  Tanner,  1006. 

Laches  not  chaigeable  to  taxpayers  who  act  in  less  than  a  month  after  illegal 
contract  entered  on  the  proper  minutes.     Manly  Co,  v.  Newton,  246. 

Laches,  plaintiffs  not  in,  as  to  setting  aside  decree  for  fraud.  Bigham  y. 
KisOer,  467. 

Mistake  of  fact,  no  relief  from,  if  truth  discoverable  by  reasonable  diligence, 
in  case  of  buying  land  at  judicial  sale.    Keiih  v.  Brewster^  176. 

Non-resident  of  the  county  was  sued  in  equity.  He  tiled  an  answer  and  cross- 
petition.  Court  could  settle  accounts  and  give  money  judgment.  San- 
ford  V.  Tanner,  1006. 

Petition  demurrable  for  want  of :  to  enjoin  defendant  from  selling  realty,  and 
that  same  be  sold  to  satisfy  an  execution.  Fretwelly  303.  Not  so :  u> 
annul  decree  for  fraud,  set  aside  sale,  etc.     Bigham  v.  KisUer,  453. 

Reformation  of  contract  for  omission  by  accident  or  mistake.  Fleming  v. 
Roberts,  634. 

Reformation  of  deed.  Sheppard  v.  Reese,  411.  Compare  Weaver  v.  Stoner, 
166. 

Remedy  in,  more  adequate  and  complete  than  at  law.     Milner  v.  Neel,  118. 

Right  to  specific  relief  not  challenged  by  demurrer  or  otherwise,  prayer  there- 
for granted  as  of  course.     Aaron  v.  German,  687. 

Sale  by  sheriff,  when  set  aside  for  gross  inadequacy  of  price.  Smith  t.  Ga. 
Loan  Co.  189. 

Set-off  and  recoupment,  origin  of.     Hecht  t.  Snook,  922. 

Specific  performance,  when  not  decreed.  Acceptance  of  offer  to  sell  was  con- 
ditional.    Larned  v.  Wentvoorth,  209. 

Subrogation  of  purchaser  from  heirs  at  law,  who  paid  debt  secured  by  deed 
of  decedent,  to  rights  of  secured  creditor.     Simpson  v.  Ennis,  202. 

Trover,  power  of  city  court  as  to  equitable  defense  in,  and  as  to  entry  of  judg- 
ment on  bond  of  plahitiff.    Jesse  French  Co.  v.  Cardxo^,  343. 

Trustee's  petition  for  removal  of  cotrustee,  and  prayer  of  cross-petition  to  fix 
defendant's  individual  rights,  both  before  the  court  here.  Crowley  ▼• 
Crouch,  136. 

Venue  of  suit,  in  county  of  residence  of  defendant  against  whom  substantiai 
relief  is  prayed.     Williams  Co.  v.  Bunn,  707. 
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ESTATES. 

Election  of  devisee  to  "  remain  satisfied,"  conclosiyely  presumed  after  thir- 
teen years  possession.     Crumpler  v.  BarfiM^  670. 

Restraint  upon  alienation  of  fee-simple,  void.     Id. 

Reversion  excluded  by  election  of  devisee  to  **  remain  satisfied  *'  ou  land,  i.  e. 
take  the  fee.    Id. 

Reversion  vests  in  heirs  at  testator's  death,  with  right  of  possession  postponed 
until  termination  of  life-estate  devised  ;  does  not  remain  in  abeyance. 
Oliver  v.  Powell,  693. 

Seisina  facit  stipitem,  not  of  force  in  Georgia  since  statutes  of  1786,  1789,  and 
1804.    Jd.  600. 

Tenant  for  life  can  not  dispose  of  the  fee.     Crowley  v.  Crouch^  139. 

Trustee  took  life-estate  subject  to  be  divested  if  he  sold  the  property.  Id.  136. 

Words  of  limitation  defining  duration,  distinguished  from  words  creating  con- 
dition which,  if  void,  would  render  estate  absolute.  Crumpler  v. 
Barfidd,  674. 

ESTOPPEL,     ^loe  JudgmenJts  ;  Limitationa. 
Admissions  in  pleading,  party  making  them  not  estopped  to  deny.     People^a 

Bank  v.  Harper,  608  ;  Ala,  R,  Co.  v.  Guilford,  627. 
Claimants  estopped  by  decree  adjudging  against  their  title.    Walker  v.  Eq,  M. 

Co.  862. 
Disclaimer  of  title  as.     Sa-nford  v.  Tanner,  1012. 
Disqualification  of  judge,  consent  to  order  for  him  to  try  case  in  vacation  estops 

question  of.    Buena  Vista  Bank  v.  Grier,  398. 
Election  of  remedy  erroneously  required,  compliance  with,  prevents  complaint. 

Morrie  v.  Wqffwd,  935. 
Note,  judgment,  on,  no  estoppel  against  defense  on  other  note  given  in  same 

transaction.     Worth  v.  Carmichaei,  699. 
Surety  on  bail-bond,  though  not  entitled,  was  allowed  to  appear  and  partici- 
pate in  trial  of  main  case.     He  could  not  afterward  question  a  ruling 

he  havoked.     Waldrop  v.  Wo\f,  620. 
Title  is  not  conveyed  by.    Agent  held  legal  title  ;  quitclaim  by  his  principal,  for 

levy  and  sale,  not  good.     Sheppard  v.  Reese,  413. 
Vendee,  to  whose  petition  against  vendor  a  demurrer  was  sustained,  not  barred 

from  setting  up  his  defenses  to  suit  on  purchase-money  notes.  Satter- 

JIM  V.  Spier,  132. 

EVIDENCE.     See  WUneas. 

Account  sued  on  verified  by  afSdavit,  connter-a£Bdavit  may  be  filc^  after  an- 
nouncing ready.  Plaintiff  must  then  introduce  further  evidence,  to 
recover.     O^DeU  v.  Mea.cham,  910. 

Administrator's  deed,  under  order  of  court  of  ordinary  for  sale  of  realty,  ad- 
missible over  objections  here  taken.     Oliver  v.  Powell,  693. 

Admission  by  claimant,  explanation  of,  not  only  admissible  but  necessary ,  not 
to  controvert  it,  but  to  show  possession  of  defendant  consistent  with 
claimant's  title.    People^s  Bank  v.  Harper,  603. 

Admission  in  pleading  may  be  withdrawn,  and,  though  admissible  as  evidence, 
may  be  denied  or  explained.  Ala.  R.  Co.  v.  GuHford,  627.  Cures 
error  in  requiring  production  of  papers.     Bullock  v.  Lunbar,  765. 
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EVIDENCE  —  continued. 

Admission  of  killing,  answer  to  accusation  releTant  as.  Knight  v.  State,  48. 
Of  participation  therein,  by  silence  after  companion's  declaration. 
Davis  v.  State,  100.  To  attorney,  in  anticipation  of  employment, 
not  received.     Haywood  v.  State,  111. 

Allegation  and  proof,  variance  between.  Ownership  of  property,  In  lobbeiy. 
Staples  V.  State,  256.  Prescriptive  use  of  private  way.  Gardner  v. 
Swann,  304.  Subjecting  exempted  property  to  execution.  WaXker 
V.  Crav^ord,  817.  Eviction,  in  suit  for  breach  of  warranty.  Shq^h- 
pard  V.  Reese,  411. 

Assignments  of  error  on  admission  or  rejection  of,  when  insufficient  for  consid- 
eration. Hays  V.  State,  25 ;  BotwOl  v.  State,  48 ;  Derrick  v.  Sams, 
81 ;  Cooper  v.  ChambUe,  116 ;  2£oore  v.  State,  256 ;  Waldrop  v.  Wo^f^ 
610 ;  BuUock  v.  Cordele  Co.  627  ;  Crummey  v.  Bentley,  751-2. 

Attorney  can  not  testify,  on  any  trial,  to  communication  by  one  under  arrest, 
in  anticipation  of  employment.  Hayvoood  v.  State,  111.  Knowledge 
acquired  by,  may  not  be  used  to  detriment  of  former  client.  Tucker 
V.  Murphey,  666. 

Book  or  paper,  when  certified  copy  is  primary  evidence  of  contents  of.  Daniel 
V.  StaU,  588. 

Books  not  admissible  to  prove  opinions  of  experts.     BosweU  v.  State,  48. 

Burden  of  proof  of  adverse  possession,  on  plaintiff  seeking  to  eject  purchaser 
at  administrator's  sale.    Harris  v.  Cole,  295. 

Burden  of  proof  of  attorney's  want  of  authority.     Bigham  v.  Kistler,  450. 

Burden  of  proof  of  suigeon's  want  of  care,  skill,  or  diligence,  and  tliat  injury 
resulted  from  such  want.  (?a.  Nor.  R,  Co.  v.  Ingram,  QSQ ;  Akridge 
V.  NoUe,  049. 

Certified  copy  is  primary  evidence  of  conteniB  of  book  or  paper  required  to  be 
kept  in  office.  Daniel  v.  State,  588.  Of  deed.  HoUzclawY.  Bdmond- 
son,  171 ;  Leggett  v.  Patterson,  714 ;  Crummey  v.  Bentley,  750. 

Charge  that  if  jury  believe  certain  evidence  they  should  not  consider  certain 
other  evidence,  when  not  error.     Cen.  R.  Co.  v.  Trammell,  815. 

Circumstantial,  sufficiency  of,  in  murder  case.  Laws  v.  State,  10  ;  Rcbineon^ 
V.  State,  56 ;  Cook  v.  State,  528.  For  finding  of  negligence.  Cen.  B. 
Co.  V.  Trammell,  818.    Identity  of  boiglar.     OloDer  v.  State,  828. 

Clerical  error  in  certified  copy  of  court  paper,  when  does  not  render  it  inad- 
missible.    Daniel  v.  StaU,  588. 

Common  grantor,  title  held  under,  not  shown  merely  by  deed  from  person 
alleged  to  be  such.    ilcConndl  v.  Cherokee  Co.  84. 

CommonHntent  or  conspiracy,  proof  of,  by  acts  and  conduct.  Davis  v.  State^ 
107. 

Confession  not  proved,  no  charge  to  jury  thereon.  Knight  v.  State,  48 ;  Davi* 
V.  State,  109 ;  CleoOand  v.  Stcde,  110.  Admissible  without  first  call- 
ing arresting  officer  to  ascertain  if  he  threatened  or  induced.  In- 
duced by  hope  not  generated  by  means  out  of  accused's  mind,  admissi- 
ble.   Duty  of  jury  as  to.    Price  v.  State,  855. 

Conflict  in,  settled  by  verdict,  subject  to  review  by  trial  judge,  not  by  court 
of  errors.     Waldrop  v.  WoW,  610. 

CredibiUty,  for  juiy.  Haywood  v.  .State,  111 ;  2£athis  v.  State,  112 ;  Jackmm, 
V.  State,  861. 
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EVIDENCE —continued. 

CroflB-ezamination  may  coTer  all  points,  though  direct  examination  went  to 
but  one.     Ficken  y.  AUcmta^  970. 

Custom,  or  course  of  dealing,  for  firm  to  draw  its  checks  to  pay  individual 
debts  of  partners,  irrelevant  in  suit  on  note  of  partnership  for  part- 
ner's debt.     PeopWs  Bank  v.  Smith,  188. 

Damage  to  realty  by  cutting  down  street  grade.  Opinion  that  this  helped  the 
property,  relevant.     Ficken  v.  AUarda,  970. 

Declaration,  admissibility  of,  dependent  on  whether  heard  by  party  ;  proper 
practice.    Knight  v.  State,  48. 

Declaration  in  article  of  death  admissible,  though  no  proof  that  declarant  said 
he  was  dying.     Young  v.  State^  849. 

Declaration  of  accused,  that  he  alone  committed  the  offense,  inadmissible  for 
one  indicted  jointly  and  tried  severally.    RobiMon  v.  State,  446. 

Declaration  of  accused  that  he  would  not  live  with  prosecutor,  irrelevant  on 
trial  for  enticing  servant  away.     BroughUm  v.  State,  34. 

Declarations  of  agent,  in  absence  of  principal  and  not  in  scope  of  agency,  do 
not  bind  principal.  People^a  Bank  v.  Harper,  603.  Not  admissible 
to  prove  agency.     Amer.  OH  Co.  v.  Gurr,  624. 

Deed,  consideration  of,  may  be  shown  to  be  voluntary,  though  purporting  to 
be  for  value.     Leggett  v.  PattersoTi,  714. 

Deed  executed  out  of  Georgia  not  entitled  to  registration  in  1883  on  acknowl- 
edgment before  clerk  of  court  of  record  of  other  State.  Otherwise 
since  act  of  1893.     Crummey  v.  BenUey,  746. 

Deed  lost,  certified  copy  from  record  admissible  to  prove  existence,  genuine- 
ness, and  contents.  HoUzclaw  \.  Edmondeon,  171 ;  Leggett  v.  Pat- 
terson, 714.  Not  so,  if  recorded  unlawfully,  without  proof  of  due 
execution,  loss,  and  substantial  correctness  of  copy  offered.  Crum- 
meg  v.  Bentley,  746. 

Deed  lost,  certified  copy  of  proceedings  establishing,  admissible  where  orig- 
inal deed  would  be.    Leggett  v.  Patterson,  714. 

Deed  not  true  as  to  intention,  shown  by  parol  evidence  in  support  of  cross- 
action.    Sheppard  v.  Reese,  411. 

Description  of  property,  difference  in,  when  explainable  by  parol.  Backer  v. 
State,  13. 

Descriptive  marks  additional  to  those  alleged,  when  admissible.  Oibson  v. 
State,  34. 

Doubtful  admissibility  of ;  proper  practice.     KnigJU  v.  State,  48. 

Eviction  arising  from  conveyance  to  one,  not  shown  by  conveyance  to  an- 
other; especially  when  not  shown  that  title  ever  went  into  such 
other.    Sheppard  v.  Reese,  411. 

Expert  and  opinion  evidence,  when  admissible.  BoaweU  v.  State,  43 ;  Mayor 
V.  Wood,  372. 

Flight  as  circumstance  of  guilt.  Sheriff  may  testify  he  tried  to  find  accused, 
and  found  him  at  other  place.     Turner  v.  State,  426. 

Forgery,  judge  can  not  assume  that  deed  is,  from  circumstantial  evidence, 
opinions  of  witnesses,  comparison  of  handwriting,  etc.  Crummey  v. 
BenUey,  746. 

Forgery  of  deed,  though  ancient,  afiBdavit  of,  puts  burden  of  proving  its  exe- 
cution on  party  offering  it.     McCaU  v.  Bentley,  762. 
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EVIDENCE  —  continued. 

Hearsay.    Opinions  of  experts  receiyable.     BotweU  v.  State,  48. 

Husband  and  wife,  commonications  between,  proved  by  one  who  overheard. 
Knight  v.  SUUe,  48. 

Husband  and  wife,  woman  as  witness  may  deny  relation  of,  between  herself 
and  accused.    Hoxie  v.  State,  19. 

Immaterial  or  irrelevant,  no  error  to  reject.  Derrick  v.  Sams^  81 ;  Waller  ▼. 
Hogan,  888. 

Impeached,  witness  sought  to  be,  not  supported  by  proof  of  his  other  declara- 
tions.   Knight  v.  State,  48. 

Impeached  witness,  testimony  of,  may  be  basis  for  legal  verdict.  Haywood 
v.  Stale,  111. 

Impeachment  by  proof  of .  contradictory  expression  of  decided  conviction. 
Cen.  R.  Co.  v.  TrammeU,  812. 

Impeachment  of  applicant  for  alimony  by  affidavit  tending  to  disprove  claim 
of  marriage.     Boberte,  590. 

Interrogatories,  when  not  objectionable  as  leading.  King  v.  WeetbrookM,  807. 
Objections  to,  must  be  filed  with,  before  commission  issues,  to  be 
considered.     Id.  808. 

Judicial  cognizance  of  local  act  to  repeal  general  law.     Or\gin  v.  Eavet,  67. 

Juiy^s  duty,  as  to  admissibility  of  confession.  As  to  reconciling  testimony. 
Price  v.  State,  866. 

Land  lines  pointed  out  before  bond  for  title  executed,  when  not  admissible 
without  reforming  bond.     Weaver  v.  Stonerj  166. 

Leading,  question  here  not  objectionable  as.    King  v.  Westbrooks,  808. 

Legal  process,  fi.  fa.,  on  foreclosure  of  absolute  bill  of  sale,  based  on  affidavit 
not  showing  that  bill  was  given  to  secure  debt,  is  not.  Searcy  t. 
State,  270. 

Marriage,  affidavit  tending  to  disprove  claim  of,  admissible  on  hearing  for 
alimony.  Roberts,  690.  Denial  of,  by  woman  on  trial  of  her  re- 
puted husband.    Hoxie  v.  State,  19. 

Motive  for  killing,  proof  of  subsequent  facts  admitted  to  illustrate.  Hoxie  v. 
State,  10.  Indicated  by  condition  of  the  body.  Robinaon  v.  State, 
66. 

Kegligence  in  operating  locomotive,  on  issue  of,  evidence  of  its  equipment, 
condition,  headlight,  etc.,  admiaBible.     Cen.  R.  Co.  v.  Hardin,  648. 

Negligence,  presumption  of,  and  burden  of  proof  as  to.     See  Negligence. 

Newly  discovered,  when  no  ground  for  new  trial.  Harris  v.  State,  Pitta  v. 
State,  86 ;  Davis  v.  iState,  104 ;  Moore  v.  State,  266.  Aliter :  not 
merely  cumulative,  and  productive  of  different  result.  FeUows  v. 
State,  238. 

Objection  to,  does  not  raise  question  of  legal  sufficiency  of  petition.  Fleming 
V.  Roberts,  684. 

Opinion  of  expert,  derived  from  books,  receivable.    BosuoeU  v.  State,  40. 

Opinion  of  judge  as  to  probative  value  of,  when  not  intimated  by  words  used 
in  ruling  it  in.  Hoxie  v.  State,  20.  Opinion  not  intimated,  in  charge, 
as  to  who  did  shooting.  Jlfoore  v.  State,  266.  Intimated  by  compli- 
menting witness.  Alexander  v.  State,  268.  By  telling  jury  to  give 
weight  Moody  v.  /State,  449.  In  colloquy  with  oonnael.  Ficken  v. 
Atlanta,  970. 


Digitized  by  VjOOQIC 


Ga.)  INDEX.  1063 

EVIDENCE — continiued. 
Opinion  of  witness  not  admissible,  when  all  facts  may  be  clearly  detailed  and 

described  so  jury  can  form  correct  conclusions.  Mayor  v.  Wood^  870. 

As  to  damage  or  benefit  by  cutting  down  street  grade.    Ficken  ▼.  At- 
lanta^ 970. 
Parol  agreement,  to  cancel  cTidence  of  debt  secured  by  deed,  pay  grantor  a 

sum  of  money,  and  take  absolute  title,  admissible  in  defense  to  suit 

of  grantor's  heirs  to  recover  the  land.     Carter  v.  Oriffin,  821. 
Parol,  inadmissible  to  vary  written  contract :  As  to  land  lines.     TTeooer  v. 

Stoner,  166.    Aliter :  to  prove  other  parts  of  contract,  writing  not 

purporting  to  express  all.   Carter  v.  Or\ffln,  828. 
Parol,  intent  different  from  that  expressed  by  deed  shown  by,  to  support 

equitable  cross-action.    Shqppard  y.  Reese,  411. 
Parol,  to  explain  difference  in  description  of  property.    Rucker  v.  Staiey  18. 
Parol,  without  objection,  contract  construed  in  light  of.     WaUers  v.  Amer" 

icu8  Co.  664. 
Possession  of  stolen  goods  as  a  circumstance  of  guilt.     Turner  v.  States  45 ; 

OraviU  v.  Stale,  841. 
Presumption,  after  thirteen  years  possession,  that  devisee  elected  to  ** remain 

satisfied.''     Crumpler  v.  Barfidd,  670. 
Presumption  of  death,  from  seven-years  absence.    No  presumption  of  time  of 

death.    Porter  v.  Home  Soc.  988. 
Presumption  of  guilt  from  recent  possession  of  stolen  property,  not  satisfac- 
torily explained,  is  of  fact,  not  of  law.     GraviU  v.  State,  814. 
Presumption  of  innocence  of  crime  overcomes  presumption  of  former  mar- 
riage, arising  from  habit  and  repute.    Roberta  v.  SUxte,  690,  692. 
Presumption  of  permanent  location  of  county  site  as  by  statute,  when  records 

destroyed.    MUchell  v.  La$8eter,  275. 
Presumption,  that  attorney  had  authority  to  sue  for  person  named  as  plaintiff, 

not  conclusive.     Bigham  v.  Kistler,  453.    To  have  execution  levied 

before  necessary  reconveyance,  none.    Parker  v.  Home  Aaao.  702. 
Presumption  that  drawee  knows  drawer's  signature,  not  avail  holder  who  by 

negligence  contributed  to  fraud,  drawee  being  without  fault    Woods 

V.  Colony  Bank,  688. 
Presumption  that  minors  could  not  actively  prosecute  case  in  which  they  were 

coplaintiffs.     Bigham  v.  KisUer,  458. 
Production  of  book  or  paper,  no  judgment  for  failure  in,  until  after  a  failure 

to  comply  with  a  peremptory  written  order  entered  on  the  minutes. 

MarshaU  v.  McNeal,  622. 
Recital  in  deed,  not  prima  facie  evidence  of  power  to  sell.    WaUer  v.  Hogan, 

384. 
Recitals  of  fact  in  public  statute  not  conclusive,  but  may  be  disproved. 

MUchea  V.  Lasaeter,  276. 
Recognizance,  forfeiture  of.    Surety's  objections  to  admission  of  evidence 

here  properly  overruled.     Candler  v.  Kirkland,  740. 
Record  of  suit  against  main  debtor,  no  part  of  record  of  garnishment  case. 

May  be  introduced  to  evidence  rendition  of  valid  judgment.    Hoi- 

brook  V.  EwmaniUe  R.  Co.  1,  4. 
Reopening  case  for  more,  discretion  as  to.    HoxU  v.  State,  20. 
Res  geetse,  declaration  of  bystander  in  answer  to  inquiry,  "  Who  was  that 

shot  me  ?  "    Knight  v.  State,  48. 
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EVIDENCE — continued. 

Secondary  evidence  of  deed  ;  foundation  insufficient.  Crummey  y.  BenUeif^ 
746. 

Seduction.  Evidence  need  not  stiow  definite  date  fixed  for  promised  mar- 
riage. Testimony  of  promises  repeated  after  offense  accomplished, 
admissible.    Jinks  v.  StcUe,  431. 

Sure^ship  of  apparent  maker  of  note,  that  payee  took  it  without  knowledge 
of,  admissible  for  what  purpose.    Ball  v.  Rogers^  Zbl. 

Sure^ship,  proof  of,  not  allowed,  defendant  entitled  to  new  trial,  though 
creditor  thereby  delayed.     Whitley  v.  Clegg^  669. 

Telegraphic  message,  testimony  to  show  meaning  of,  when  admitted.  TTest. 
Un,  Co.  V.  LurtAer  Co.  581. 

Unchaste  character  relevant,  on  trial  for  rape,  not  only  as  affecting  credibility , 
but  as  bearing  on  whether  woman  consented  to  sexual  intercourse. 
Seeds  v.  SUxU,  518. 

Venue :  at  K's  house  on  L*8  place  in  Franklin  county,  implies  Georgia,  not 
North  Carolina.    Knox  v.  Staie,  272. 

Witness  competent,  though  defendant  in  ejectment,  as  to  transactions  between 
him  and  decedent  respecting  the  land  sued  for.  OCtoer  v.  Poioetf, 
508.  Defendant  to  suit  by  surviving  partner  is  competent,  as  to 
transactions  with  deceased  partner.     WhiUey  v.  Hudson,  668. 

Witness  **  tried  '*  to  do  a  thing,  when  admissible.     TVmer  v.  State^  421. 

Writings  admissible  on  evidence  tending  to  prove  their  execution,  and  their 
ratification,  by  the  maker,  though  other  evidence  strongly  tends  to 
show  it  was  impossible  for  him  to  have  signed  them  on  their  date. 
Sanford  v.  Tanner,  1005. 

EXECUTION.    See  Levy  and  Sale;  Money  Rule. 
Dormancy  of  judgment  prevented  by  active  and  bona  fide  efforts  to  enforce. 

Entries  on  execution  and  docket,  what  sufficient.     HoUis  v.  Lamb, 

740. 
General  judgment  not  recorded  but  in  office,  execution  for  amounts  therein 

named  hekl  issued  thereon,  and  not  on  special  judgment  ndiich  was 

recorded.    Fisher  v.  Joiies  Co.  648. 
Tax,  not  stopped  hy  affidavit  of  illegality.    Oa.  Trad.  Co.  v.  County,  397. 

Not  transferable  by  sheriff  to  purchaser  at  sale  under  common-law 

execution.    Blahck  v.  Buchanan,  564.     Wild  land,  by  ifhom  issued 

against.    Barnes  v.  Carter,  886. 

EXECUTORS.    See  Administrators  and  Executors. 

FALSE  IMPRISONMENT. 

Arrest  and  imprisonment  without  warrant,  by  police  officer  on  request  of 
sheriff  of  other  county,  where  no  offense  in  polioeman*8  presence,  and 
no  esci^  being  attempted,  makes  case  of.    Gordon  v.  Hogan,  354. 

Defense,  that  debtor  might  have  avokled  arrest  by  his  receipt  for  payment, 
not  good.     Gordon  v.  Hogan,  355. 

FERTILIZER. 
Tags  in  part  detached  in  transit,  without  fault  of  manufacturer  or  his  agents, 
not  render  sale  illegal.    HoU  v.  Navassa  Co.  666. 

FIXTURES.    See  Landlord  and  Tenant. 
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PORGERY.    See  Deeds ;  Drafts. 

FRAUD. 

Agent^s  miBrepresentations  in  sale  of  goods,  rescission  for,  not  effected  by  send- 
ing countermand  to  agent.  It  muft  be  sent  to  principal.  Smith  y. 
Columbia  Co.  698. 

Alteration  of  note  from  "order**  to  **  bearer,"  not  shown  made  by  one  claim- 
ing benefit,  with  intent  to  defraud,  not  defeat  recovery.  Burch  ▼. 
Pope,  884. 

Cancellation  of  deeds  for ;  petition  of  weak-minded  plaintiff,  good  against  de- 
murrer.     CcUhoun  v.  Mosley,  642. 

Damages  from,  set  up  as  cross-demand  in  suit  on  contract,  without  showing 
offer  to  rescind  on  discovery  of.     Christian  v.  Moore,  360. 

Decree  obtained  by,  set  aside  in  equity.     Bighorn  v.  Kiatler,  456. 

£xecutor*8  collusion  with  buyer  at  private  sale,  and  withdrawal  of  land  after 
bids  for  it  at  public  sale,  open  to  inquiry  by  legatees  and  creditors, 
but  not  by  bidder,  though  he  were  misled  into  buying  other  parcels. 
Tillman  v.  Dunman,  406. 

Forgery  of  draft,  loss  by,  fell  on  bank  that  cashed  it,  rather  than  on  drawee 
who  paid  it  under  mistake  and  without  negligence.  Woods  v.  Colony 
Bank^  685. 

Limitation  of  action  to  set  aside  decree  obtained  by,  except  as  to  minors.  Big- 
ham  V.  KisUer,  458. 

Minor  coplaintiffs  affected  by,  from  misrepresentation  of  defendant  to  major 
plaintiff.     Id.  457. 

Procurement  of  note,  fraud  in,  means  what    Pate  v.  Atlisony  653. 

Representations  to  mercantile  agency  as  basis  of  extension  of  credit ;  effect  of 
lapse  of  time  after  making  them  and  before  sale  of  goods.  Waldrop 
V.  TToflf,  618. 

Silence  of  debtor,  who  knew  advertisement  and  sale  did  not  cover  all  of  land 
levied  on,  was  not.     Keith  v.  Brewster,  176. 

FRAUDS,  STATUTE  OF. 
Performance  of  parol  contract  as  to  land  takes  same  out  of.    Rule  applied. 
Oliver  v.  Powell,  598. 

FUTURES. 

Arbitration  and  award  based  on  transaction  in,  void.  Benton  v.  Singlaon, 
548. 

GAMING.     See  Contracts;  Futures. 

GARNISHMENT. 

Action  by,  is  separate  and  distinct  from  suit  against  the  main  debtor.  Hoi- 
brook  V.  EvansvUle  R.  Co.  1,  4. 

Agency,  sufficiency  of  return  of  service  as  to.    Id. 

Answer  accepted  over  objection  as  not  filed  in  time,  and  exception  taken,  mo- 
tion to  strike  answer  not  sustained.    Stover  7.  Adams,  171. 

Corporation,  returns  of  service  on  agents  of,  what  sufficient,  and  what  not  so. 
HoKbrook  v.  Evanst>iUe  R.  Co.  1,  4. 

Costs,  expenses  of  garnishee  in  preparing  answer,  including  attorney's  fee, 
when  taxed  as,  though  truth  of  answer  not  decided  on  trial  of  traverse 
thereof.     Paton  v.  Chambliss,  626. 
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GARNISHMENT — continued. 
Judgment  against  garnishee  concludes  him  as  to  validity  of  judgment  against 

main  debtor.    Hoibrook  v.  EvansviUe  R.  Co.  1.    Accepting  answer 

oyer  objection  binds  plaintiff  until  reversed  or  set  aside.    Stover  v. 

Adama,  171. 
Malicious  prosecution  of,  petition  alleging,  demurrable  here.    Duckworth  v. 

Boykin,  069. 
Record  of  suit  against  main  debtor  is  no  part  of  record  in  gamidmient  case. 

HoUbrook  v.  BvansoiUe  R.  Co,  1,  4. 
Second  smnmons  on  original  aflBdavit  and  bond,  after  trial  of  main  action  and 

it  pending  in  Supreme  Court,  not  authorized.    Paion  v.  CJiambUsSy 

626. 
Wages  of  bartender,  though  he  also  keep  books,  not  subject  to.    LotoenUein 

V.  Meyer,  709. 

GIFT. 
Delivery  not  actual,  gift  incomplete,  and  revocable.    Smith  v.  Peacock,  691. 
Indefinite  and  uncertain,  incomplete  and  revocable.    Id. 
Minor,  acceptance  of  gift  for,  by  parent.    Id. 

GRIFFIN.     See  CUy  Courts. 

GUARDIAN  AND  WARD. 
Insane  person  with  ciq)acity  enough  to  understand  nature  of  cause,  and  will 
enough  to  desire  to  sue,  may  do  so  without  guardian  or  next  friend. 
Calhoun  v.  Mosley,  641. 

HABEAS  CORPUS. 

Convict  not  discharged  on,  who  began  to  serve  sentence  before  remitter  filed. 
His  term  is  computed  from  date  of  filing.  Wiggins  v.  Tysonj  64. 
One  indicted,  convicted,  and  sentenced  under  repealed  statute  may 
be  discharged  on,  if  validity  of  statute  not  adjudicated  on  the  trial ; 
but  not  if  statute  was  of  force.     Grifin  v.  Eax>es^  65. 

Errors  and  irr^nilarities  not  reviewed  by,  save  for  want  of  jurisdiction  i^ipear- 
ing  on  face  of  record.    Id.  66. 

Municipal  police  court,  on  trial  for  disorderly  conduct,  having  comjnitted  pris- 
oner to  jail  on  State  offense  appearing,  no  discharge  on  habeas  corpus. 
Newton  V.  Fain,  833. 

HALL  COUNTY.    See  CUy  CourU. 

HEIRS. 

Administration,  necessary  allegations  and  proof  of,  in  action  by  heirs  to  re- 
cover land  belonging  to  the  estate.     Crummey  v.  Bentley,  746. 

Boimd  by  valid  contract  of  ancestor,  and  concluded  by  lawful  sale  of  really  by 
administrator.     OUver  v.  Powell,  592. 

Conveyance  by  son  of  head  of  &mily  before  homestead  estate  expired,  and 
after  death  of  his  father,  how  far  effectual.  Anderson  v.  Hall,  1016. 

Father  inherits  equally  with  brothers  and  sisters.  If  he  be  dead,  mother  in- 
herits if  living.     Crummey  v.  Bentley,  748. 

Illegitimate  sons  did  not  become  devisees  of  interest  in  realty  as  to  which  wiH 
was  silent,  by  direction  therein  that  they  become  his  lawful  heirs. 
Oliver  v.  Powell,  592. 
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HEIRS  —  continued. 

Reyersionary  interest  in  fee  after  termination  of  life-estate  yests  in  heirs  im- 
mediately on  testator's  death  ;  does  not  remain  in  abeyance.  Id.  508. 

Verdict  for  plaintiffs  as  heirs  of  their  brother,  not  upheld  on  theory  that  they  , 
were  entitled  also  as  heirs  of  their  mother,  who  had  survived  him. 
Crummey  v.  BenUey^  748. 

HOMESTEAD  AND  EXEMPTION. 

Affidavit  to  subject,  as  for  purchase-money  debt,  not  supported  by  proof  that 
execution  was  based  on  waiver  note.     WaXker  v.  Cratqford,  317. 

Creditor,  who  sold  goods  that  became  mingled  with  exempted  stock,  could 
not  maintain  suit  to  subject  stock,  but  such  only  of  the  goods  he  sold 
as  he  could  identify.    MitcheU  v.  Simpson  Co,  109. 

Deed  by  heir  at  law  of  head  of  family,  after  latter's  death  and  before  expira- 
tion of  homestead,  passed  his  Interest.    Anderaon  v.  Ball,  1016. 

Farm  horse,  dray  horse  exempted  as.    Kirkaey  v.  Rowey  898. 

Half  interest  in  two-horse  wagon,  not  exempted  as  a  **  one-horse  wagon.  *^  Id. 

Judgment  against  head  of  family  to  subject  estate,  beneficiaries  bound  by. 
MitcheU  v.  Simpson  Co.  201-2. 

Purchase-money  debt  not  shown  as  basis  of  execution,  exempted  property  not 
subject.     Walker  v.  Crawford,  317. 

Reversionary  interest,  conveyance  of.   Anderson  v.  HaU,  817. 

Tool  of  trade,  set  of  harness  is  not.    Kirksey  v.  .Rowe,  893. 

Trust  estate,  exemption  is  in  nature  of.  To  condemn  to  levy  and  sale,  debt 
must  be  of  class  to  which  it  is  subject.  MitcheU  v.  Simpson  Co.  200. 

HOTEL.    See  Innkeeper. 

HUSBAND  AND  WIFE. 

Account  and  settlement  not  barred  before  demand  and  refusal  to  pay,  where 
husband  used  wife's  money  and  its  increase  went  into  the  estate  dis- 
posed of  by  his  will.     Rucker  v.  Maddoz,  899. 

Assume  husband's  debt,  wife  does  not,  who  gives  note  to  take  up  prior  note, 
signed  by  him,  for  goods  bought  by  him  by  her  authority  and  for  her 
use.  Wyatt  v.  WaUon  Co.  375.  So  when  she  buys  of  him,  agreeing 
to  pay  off  lien  he  created  on  the  property.  Loxoenstein  v.  Meyer y  709. 

Communications  between,  may  be  proved  by  one  who  overheard.  Knight  v. 
State.,  48. 

Note  signed  with  wife's  name  by  husband  in  her  presence,  for  her  debt,  her 
objection  made  known  to  husband  but  not  to  payee,  she  is  liable. 
WyaU  V.  WaJUon  Co.  375. 

Note  to  settle  suit  against  both,  binds  wife  though  the  debt  was  really  hus- 
band's.    Thomt4m  V.  Lemon,  155. 

Relatk>n  of,  between  woman  and  accused,  may  be  denied  by  her  as  a  witness. 
Eozie  V.  State,  19.  Affidavit,  on  hearing  for  alimony,  admissible  to 
disprove.    Roberts,  590. 

ILLEGALITY. 

Judgment  general  not  recorded,  execution  therefrom  not  illegal ;  nor  consid- 
ered as  issued  on  special  judgment  which  is  recorded,  and  as  void  for 
variance  in  amounts.    Fisher  v.  Jones  Co.  648. 

Judgment  of  court  of  competent  jurisdiction  not  attacked  by.  Hodbrook  v. 
ExHtntniJUe  R.  Co.  3. 

Tax  execution  not  arrested  by  affidavit  of.     Oa.  Trad.  Co.  v.  County,  397. 
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mPBISONMENT.    See  Criminal  Law, 
INDORSEMENT.    See  TUU, 

INFANT. 
Action  lies,  by  next  friend,  for  slander.    Htarti  ▼.  Ooodwin^  586. 
Tort,  action  for,  whether  parent  affected  or  not.    Id,  686. 

INJUNCTION. 

Adjudication  only  as  to  temporary  relief  asked,  by  refusal  of,  on  inteilocatoiy 
hearing.    Heard  ▼.  Bank,  291. 

Bond  for  damages  by  delay  pending  writ  of  error  from  refusal  of,  yenne  of 
suit  on,  and  measure  of  recovery.  Wayero$9  R.  Co,  ▼.  Qfferman  R. 
Co,  727. 

County  sites  and  buildings,  injunction  against  unauthorized  location  and  erec- 
tion of.  Allen  Y,  LytU,  Mitchell  v.  Lasaeter,  275 ;  Manlv  Co.  ▼.  New- 
ton, 245 ;  Carruth  y,  Wagener,  740. 

Discretion  as  to,  on  conflicting  evidence,  not  controlled.  HigfUower  y.  Lane, 
d48. 

Judgment  not  restrained  by,  on  petition  of  one  who  had  full  knowledge  of 
pending  suit,  but  who  made  no  effort  to  intenrene  so  as  to  protect 
his  rights.    Fitzgerald  y.  Bovoen,  691. 

Liquor  licenses,  revocation  of,  and  ordinances  prohibiting  sale  or  keeping  for 
sale,  when  not  restrained  by.    Mdton  v.  Mouttrie,  462. 

Municipal  authorities,  when  restrained  from  enforcing  ultra  vires  ordinance, 
at  suit  of  citisens  and  taxpayers.    Mayor  v.  Perry,  872. 

Ne  exeat  property  i^plicable  as  remedy,  no  injunction  granted.  Tucker  v. 
MurT>hey,  663. 

Partner,  after  dissolution,  disposing  of  assets  and  intending  to  leave  State 
without  paying  debts  anumed,  remedy  of  retired  partner  not  by  in- 
junction.   Id, 

Sale  of  realty  liable  to  execution,  by  widow  of  defendant  therein,  when  not 
restrained  on  petition  of  surety.     FretweU,  803. 

Timber-cutting,  injunction  against,  not  to  be  dissolved  by  defendant  giving 
bond  for  condemnation-money.     Union  Co.  v.  Alien,  246, 

Verification  of  petition,  too  late  to  question,  after  hearing  and  determination 
on  merits.     Id, 

INNKEEPER. 
Baggage-check  delivered  by  guest  to  porter,  prima  facie  delivery  of  baggage. 
LiaUlity  of  proprietor  for  failure  or  refusal  to  surrender  either  bag- 
gage or  check  to  guest  on  demand.     Defense  of  failure  of  carrier  to 
deliver  baggage.     Carhart  v.  Wainman,  682. 

INSANITT.    See  Actions ;  Contracts, 

INSURANCE — FIDELITY. 
Bond  against  fraud  and  dishonesty  of  city  treasurer  is  voluntary,  not  stata- 
tory.    Liability  thereunder  is  according  to  its  proviaons.    Mayor  v. 
Harvey,  738. 
Joint  liability  absent  from  bond  in  which  principal  undertakes  bat  to  save 
surety  harmless.    Id. 
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INSURANCE — FIDELITY — conitinued. 
Liabili^  ceased  under  original  bond,  after  six  montba  from  its  expiration,  for 

loss  discovered  in  six  months  from  dismissal  of  employee.    Id, 
Renewal  contracts,  amendment  not  allowed  for  recovery  on,  in  suit  on  orig- 

iniU  bond.    Id. 

INSURANCE — LIFE. 

Agent's  agreement  not  binding,  policy  negativing  his  authority  to  make  it 
Porter  v.  Home  Soc.  937. 

Disappearance  or  seven-year  absence  of  assored  gave  no  right  to  recover  be- 
fore his  expectancy  expired.    Id, 

Waive  policy  conditions,  when  agent  could  not.    Id, 

INTEREST  AND  USURY. 

Bank ;  whether  it  paid  interest  to  its  depositors  and  its  deposits  were  not  sub- 
ject to  check,  for  jury.  Dissent :  evidence  showed  it  paid  generally 
on  checks.     DoUenheim  v.  Bank^  7S9. 

Debt  bonded  embraces  both  principal  and  interest  Dissent :  in  constitution, 
means  principal  only  of  State's  bonds.    Park  v.  Candler,  466,  467. 

Present  value  of  notes  arrived  at  by  taking  account  of  interest  actually  em- 
braced therein ;  not  by  discounting  them  by  legal  rate.  Jones  v. 
McNealVy  398. 

Savings  institution  paying  interest  to  depositors,  deposits  not  being  subject  to 
check,  poweiB  of,  by  act  of  1889.  Dissent :  act  not  constitutional. 
DoUenheim  v.  Bank,  789. 

Usury  law,  building  and  loan  associations  and  certain  savings  institutions 
without  law  of.    Dissent :  exempting  act  not  constitutional.    Id. 

Usuiy  law,  device  to  evade,  by  requiring  borrower  to  assume  and  pay  note 
held  by  lender  against  insolvent  person,  as  condition  of  making  loan 
on  which  full  legal  interest  is  chai^ged.  Bishop  v.  Exchange  Bank, 
962. 

Usuiy,  plea  of,  sufficiently  certain  and  definite.    Id, 

INTERROGATORIES.     See  Evidence, 

INTOXICATING  LIQUOR.    See  Liquora. 

INTRUDER 
Good  faith  in  entry  shown,  error  to  direct  verdict  against  defendant.    Pro- 
ceeding against,  is  not  to  try  title.    Lane  v.  TFiUioms,  124. 

JEFFERSON.    See  CUy  Courts, 

JUDGE. 

Disqualification  by  relationship  waived  by  consent  to  order  for  judge  to  try 
case  in  vacation.    Buena  Vista  Bank  v.  Orier,  398. 

JUDGMENT. 

Arrest  of,  not  obtained  by  motion  for  new  trial,  though  containing  a  ground 
proper  for  such  arrest.  Boswell  v.  State,  41.  See  Morris  v.  Wcf- 
/ord,  986. 

Attachment  issued  on  affidavit  administered  by  clerk  of  the  superior  court,  no 
basis  for.    Heard  v.  Bank,  291. 
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JUDGMENT — continued. 
Award  has  not  all  the  sanctity  of  a  judgment.      Benton  v.  Singleton,  664. 
Binds  until  reversed  or  set  aside.  MUner  v.  Ned,  121 ;  Stover  v.  Adanu,  171 ; 

Walker  v.  Bq,  M.  Co.  862. 
By  court,  without  verdict,  not  legal  on  contract  not  due  save  under  condition. 

HowardY,  WeUham,  034. 
Concludes,  as  to  defenses  made  or  that  might  have  been  made.  Hofbrook  v. 
EvanwiUeR.Co.Z.  Parties  and  privies.  Whiiev,  Bleckley, \bb.  Only 
as  to  issues  actually  made  and  determined.  Worth  v.  CarmichaeL, 
609.  As  to  service,  where  return  thereof  not  traversed.  Duckworth 
V.  Boyikin,  060. 
Consent  verdict,  decree  in  accordance  with,  if  not  valid  as  judgment,  may  be 

binding  as  agreement.    Driver  v.  Wood,  206. 
Conviction  under  repealed  statute,  no  bar  to  discharge  on  habeas  corpus,  un- 
less validity  of  statute  was  adjudged  on  the  trial.     Oriffln  v.  Eaves, 
65. 
Dormancy  prevented  by  active  and  bona  fide  efforts  to  enforce  execution. 
Entries  on  execution  and  docket,  what  sufficient     HoUis  v.  Larnb, 
740. 
Dormant,  judgment  in  rem  on  foreclosure  of  mortgage  does  not  become,  and 

needs  no  revival.     Fowler  v.  Bank,  417. 
Dormant,  revival  of,  after  three  years,  error ;  but  binds  until  reversed  or  set 

aside.     MUner  y,  Neel,  US. 
Gkuning  consideration  must  be  pleaded  before  judgment ;  but  maybe  set  up  to 

defeat  award.     Benton  v.  Singleton,  661. 
Garnishee  concluded  by,  as  to  validity  of  former  judgment  against  the  main 

debtor.    Hotbrook  v.  Evanaville  R.  Co.  1. 
Garnishee's  answer  received  over  objection,  and  exceptions   pendente  lite 
taken,  subsequent  motion  to  strike  answer  not  sustained.    Stover  v. 
Adams,  171. 
Homestead  beneficiaries  bound  by,  in  suit  against  head  of  family.    2iUcheU  v. 

Simpson  Co.  201-2. 
Joint  action ;  judgment  against  one  defendant,  when  legal.    WaJtdrop  v.  Wotff, 

618. 
Jurisdiction  wanting  of  subject-matter,  judgment  void.     BenJUm  v.  Single- 
Urn,  564. 
Landlord  no  party,  and  without  notice,  not  bound  by  judgment  in  ejectment 

against  tenant,  who  filed  a  disclaimer.     Sanford  v.  Tanner,  1006. 
Recorded  on  minutes,  verdict  and  judgment  should  be  ;  but  execution  not  il- 
legal for  failure  so  to  do.     Fisher  v.  Jones  Co.  648. 
Kes  judicata,  judgment  is  not,  except  as  to  issues  actually  made  and  deter- 
mined in  former  action.      Worth  v.  Carmichael,  600. 
Res  judicata,  no  good  defense  where  decree  obtained  by  fraud.    Bighorn  v. 

Kistler,  456. 
Res  judicata  not  a  good  plea  to  suit  for  full  amount,  former  action  being  for 

pro  rata  amount.     Reid  v.  CaidwtU,  676. 
Res  judicata,  nothing  was,  except  that  plaintiff  was  not  entitled  to  the  tem- 
porary relief  asked,  where  it  was  refused  on  interlocutory  hearing, 
and  plaintiff  then  voluntarily  dismissed  the  petition.    Beard  v.  Not. 
Bk.  201. 
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JUDGMENT — continued. 

Res  judicata.  Validity  of  statute  questioned  and  passed  on,  no  collateral  re- 
view. Griffin  y.  Ewoes^  67.  Demurrer  sustained  to  equitable  peti- 
tion of  debtor,  no  bar  to  his  right  to  set  up  his  defenses  in  suit  against 
him.  Satterfield  v.  Spier,  127.  Title  to  land.  White  v.  Bleckley, 
166.  Garnishee's  answer  received  over  objection.  Stover  v.  Adams, 
171.  Claim  concluded  by  decree  adjudging  against  claimant's  title. 
Walker  v.  Eq.  M.  Co.  862. 

Revival  of.    See  catchword  **  Dormant,*'  supra. 

Set  aside,  court  will  not,  on  motion  of  one  who  had  pecuniary  interest  and 
full  knowledge  of  pending  cause,  but  who  made  no  effort  to  intervene 
so  as  to  protect  his  rights.  Fitzgerald  v.  Bovoen,  691.  On  motion 
made  in  vacation.  Haakena  v.  State,  837.  Right  of  one  having  in- 
terest to  intervene.     Walker  v.  Eq.  M.  Co.  862. 

Set  aside  on  motion,  where  plaintiff  dead  at  trial  and  his  representative  not  a 
party.     Ray  v.  Anderson,  976. 

Setting  aside,  discretion  of  court  not  exercised  in  favor  of,  unless  motion 
founded  on  meritorious  reason.    Kellam  v.  Todd,  981. 

SeUing  aside,  motion  for,  when  too  late  after  three  years.  Haskens  v.  Stale, 
889 ;  Walker  v.  Eq.  Co.  862. 

Setting  aside,  no  cause  for,  that  counsel,  because  of  noise  in  court-room,  did 
not  hear  case  called  and  set  for  trial.  Morris  v.  Wcfford,  936.  That 
party  and  counsel  were  misled  by  erroneous  newspaper  statement. 
KeUam  v.  Todd,  981. 

Supersedeas  not  obtained,  if  plaintiff  enforce  execution,  he  takes  risk  of  re- 
versal of  the  judgment.     RtLSseil  v.  Mohr-Weil  Co.  763. 

Supersedeas  of.  Power  of  judge  as  to  requiring  bond.  Waycross  R.  Co.  v. 
Qfferman  R.  Co.  732.  Judge  not  compelled  by  mandamus  to  do  any 
act  amounting  to,  where  he  refused  to  entertain  motion  in  vacation 
to  set  aside  judgment.     Haskens  v.  Hart,  837. 

Surety  in  bond  for  condemnation-money  in  trover  concluded  by,  as  to  any 
question  that  principal  could  have  raised.     Waldrop  v.  Wofff,  610. 

Title  disclaimed  by  defendant  in  possession,  judgment  against  him  not  bind- 
ing on  true  owner  or  landlord  who  is  not  served  and  has  no  notice. 
8a7{ford  v.  Tanner,  1006. 

Void  and  voidable  judgments.     Walker  v.  Eq.  M.  Co.  869. 

JUDICIAL  COGNIZANCE.     See  Evidence. 

JUDICIAL  SALES.     See  Levy  and  Sale. 

JURISDICTION. 
Allegation  of,  when  unnecessary  in  accusation.    Daniel  v.  State,  633. 
Award  founded  on  illegal  transaction,  no  jurisdiction  to  enforce.    Benton  v. 

Singleton,  648. 
Barred,  that  action  was,  did  not  divest.     MUner  v.  Ned,  121. 
City  court  can  not  try  appeal  from  justice's  court.    Stamey  v.  Hill,  164. 
City  court,  power  of,  to  entertain  equitable  defenses.    Jesse  French  Co.  v. 

Cardioell,  343.    None  to  give  affirmative  equitable  relief  by  way  of 

set-off.    Hecht  v.  SnooA;,  921. 
Collateral  review  for  want  of,  not  allowed,  unless  such  want  appear  on  face  of 

the  record.     Oriffin  v.  Eaves,  66. 
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JURISDICTION — continued. 

Implied  decimon  in  faTor  of,  'when  court  takes  caae  and  renders  judgment 
therein,  though  not  shown  by  record.    MUner  ▼.  Neel,  121. 

Judgment  by  court  without  Jurisdiction  of  subject-matter,  void.  Benton  t. 
Singleton^  564. 

Municipal  police  court,  power  of,  to  commit  to  jail  or  bind  over  to  State  court. 
Newton  v.  Fain,  888. 

Non-resident  of  the  county  sued  in  equity.  He  i4>peared  and  filed  a  cross- 
action.  Court  could  settle  the  accounts  between  the  parties,  and 
giTe  money-judgment.    Sar^ord  y.  Tanner,  1006. 

Question  of,  not  raised  without  plea  or  motion,  nor  for  first  time  in  motion  for 
new  trial.     8o,  R.  Co.  v.  Oresham,  184. 

Reviewing  or  i^pellate  court,  right  and  duty  of,  to  raise  question  of  its  own. 
Weibome  v.  State,  796. 

Subject-matter,  judgment  other  than  of  dismissal,  without  jurisdiction  as  to, 
reversed.     Stamey  v.  HiU,  164. 

Supreme  Court  can  entertain  writ  of  error  from  city  court,  when.  Moi^ord 
V.  State,  628 ;  Welbome  v.  State,  798. 

Supreme  Court  can  not  review  orders  of  judge,  which  are  not  orders  or  judg- 
ments of  court     Albea  v.  Watts,  149 ;  Steinheimer  v.  Jones,  849. 

Venue,  sufficiency  of  proof  of.  Knox  v.  State,  272.  Equitable  suit  main- 
tained in  coun^  of  residence  of  defendant  against  whom  substantial 
relief  is  prayed.  WiUiame  Co,  v.  Bunn,  707.  Raibx)ad  company 
sued  in  county  of  principal  office,  on  bond  executed  in  other  county. 
Waycross  R.  Co,  v.  Qferman  R.  Co,  727. 

Waiver  of  want  of,  by  filing  answer  and  cross-petition.  Sat^ord  v.  Tanner, 
1014. 

JURY  AND  JURORS. 
Challenge  for  cause,  judge  determines.     He  does  not,  as  in  challenge  to  favor, 

stand  in  place  of  common-law  triors ;  and  his  decision  on  questions  of 

law  is  reviewable.     Turner  v.  State,  421. 
Challenge  for  having  served  on  jury  that  convicted  other  person  of  same  of- 
fense in  case  involving  same  transaction,  overruled  for  want  of  evi- 
dence.   Id, 
Challenges,  practice  as  to,  at  common  law,  and  under  code.    Id,  428. 
City  court  must  have  trial  by  full  panel  of  twelve,  by  act  creating  it,  to  be 

like  those  mentioned  in  the  constitution.    Monford  v.  State,  629. 
Consideration  of  matter  out  of  evidence,  when  no  cause  for  new  trial.  Leoan 

V.  State,  269. 
Disqualified  grand  juror  (non-resident),  recommendation  to  adopt  alternative 

road  law  not  vitiated  by  participation  of.     Crauiford  v.  Crow,  282. 

Rule  otherwise  as  to  an  indictment    Id,  288. 
Error  in  empaneling,  immaterial  where  verdict  directed  by  court    Smith  v. 

Peacock,  e92. 
Excused  for  private  bosineeB,  should  not  be.    But  any  one  may  be  excused 

where  the  number  summoned  exceeds  that  required  by  law.  ^  XUie 

V.  StaU,  86. 
Law,  may  not  set  up  ideas  of,  in  conflict  with  that  given  in  chaige.    Akridge 

V.  Noble,  949. 
Oath,  judge^s  chaige  may  remind  of.    It  should  be  administered  with  more 

solemnity  than  is  usual,    id.  949,  960. 
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JURY  AND  JURORS— continued. 
Reasonable  doubt,  requests  for  instructious  as  to  duty  of  juiy  touching,  not 

approved.    Price  v.  State,  856. 
Reconciling  testimony  if  possible,  duty  as  to.    Id, 
Relationship  to  accused,  unknown  before  verdict,  no  ground  for  new  trial. 

DoxofUng  v.  States  80. 

JUSTICE'S  COURT. 
Account  sued  on  verified  by  aiBdavit,  counter-affidavit  may  be  filed  after  an- 
nouncing ready ;  and  plaintiff  must  then  introduce  further  evidence 
to  support  a  recovery.     0*DeU  v.  Meacham,  910. 
Dismissal  of  case  for  insufficient  evidence,  error.    Nonsuit,  or  finding  for  de- 
fendant, proper.    Such  dismissal  may  be  appealed  from.    Neal  v. 
.      Fox,  164. 

LABORER.     See  Liens. 

LACHES.     See  EquUy. 

LaGRANGE.    See  CUy  Courts. 

LANDLORD  AND  TENANT. 

Fixtures  placed  by  tenant,  in  absence  of  contract,  what  removable,  and  what 
not,  at  end  of  term.  Distinction  between  domestic  and  trade  fix- 
tures.    Wright  v.  DuBignon,  766. 

Ice  on  sidewalk  from  water  thrown  by  tenant  into  ditch  cut  by  landlord,  dam- 
ages from,  not  chaigeable  to  landlord.     Crwrdner  v.  Bhodea,  029. 

Intention  of  tenant,  not  communicated  and  assented  to,  does  not  bind  land- 
lord.    Wright  v.  DuBignon,  771-2. 

Judgment  in  ejectment  against  tenant,  who  filed  a  disclaimer,  not  binding  on 
landlord  who  was  no  party  and  had  no  notice.  Sanford  v.  Tanner, 
1006. 

Lien  must  be  foreclosed,  to  assert  its  priority  over  bill  of  saie  given  by  tenant 
to  third  person.  Title  not  acquired  by  landlord  merely  taking  crops. 
HaU  V.  McGaughey,  404. 

Negligence,  in  leaving  rented  store  exposed  and  unprotected  while  repairing- 
adjoining  store,  does  not  subject  landlord  to  liability  for  damage  from 
buigiary  of  tenant's  goods.    Andrews  v.  Kinsd,  890. 

Nuisance  created  on  sidewalk  by  tenant,  landlord  not  liable  for  damages 
caused  by.     Oardner  v.  R?u)deSy  929. 

Rescission  of  rent  contract  not  worked  by  allowing  temporary  occupancy, 
without  pay,  of  premises  abandoned  by  tenant.  Hardison  Co.  v. 
LewiSy  602. 

LEGAL  PROCESS.     See  Evidence. 

LEVY  AND  SALE. 
Agreement  of  sheriff  not  to  expose  parcel  for  sale  until  the  last,  effect  of. 

Smiih  V.  Oa.  Loan  Co.  189. 
Amendment  of  defect  in  levy.     HoUis  v.  Lamb,  740. 
Attorney  not  presumed  authorized  by  client  to  have  levy  made  before  this  can 

legally  be  done.    Parker  v.  Home  Asso.  702. 
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LEVY  AND  SALE  — conttnued. 

^   Bona  fide  purcbaser,  who  pays  bid  without  notice  of  an  equity,  is  protected. 
Johnson  v.  Bq.  Sec,  Co.  604 ;  Ga.  A$80.  v.  Faison,  659. 

Contingent  interest  of  vendor  who  transferred  purciiaBe-money  notes  by  in- 
dorsement,  not  snbject  to.  ^  Ga,  Asao,  t.  Faisons  657. 

Defect  in  levy  cured  by  recital  in  claim  affidavit.    HoUia  v.  Lamb,  740. 

Exempted  or  trust  property  not  condemned  to,  unless  debt  be  of  class  to  which 
estate  is  subject    2£UcheU  y.  Simpson  Co,  200. 

Inadequacy  of  price,  if  gross,  is  cause  for  setting  aside  sheriff's  sale.  SmUh  v. 
Ga.  Loan  Co.  189. 

Iq  custodia  legis,  when  property  is,  and  not  subject  to  attachment  or  other 
levy,  etc.    Fidgkum  v.  WiUiams  Co,  646. 

Mistake  of  fact  (that  all  lots  levied  on  were  included  in  advertisement  and  sale), 
vdien  not  relieved  against  in  equity.     Keith  v.  Brewster,  176. 

Power  of  sale  under  mortgage,  exeroise  of,  stopped  by  levy  after  advertise- 
ment and  before  sale.    FiUghum  v.  Williams  Co.  643. 

Previous  levy  no  ground  for  dismiiwal  of  present  one,  whero  explained  by  evi- 
dence.    BoUis  V.  Lamb,  740. 

Purchaser  subjects  himself  to  power  of  court  to  set  aside  sale  on  equitable 
terms.    Smith  v.  Ga.  Loan  Co.  189. 

Quitclaim  deed  for,  not  authorized  by  grantee  indorsing  the  note  and  security 
deed  to  his  principal.    Sheppard  v.  Reese,  411. 

Reconveyance  necessary  before  levy  on  land  conveyed  in  deed  to  secure  debt. 
Parker  v.  Home  Asso.  702. 
,    Voidable  after  reversal  of  judgment,  on  petition  of  defendant,  unless  he  con- 
sented to  or  aequiesced,  though  he  obtained  no  supersedeas.    Bussdl 
V.  Mohr-WeU  Co.  753. 

Tax  executions  in  sheriff^s  hands  after  levy  under  common-law  execution,  not 
transferable  by  him  to  purchaser  at  the  sale.  They  were  paid  off  by 
proceeds  thereof.    Blalock  v.  Btxhanan,  564. 

Withdrawal,  right  of,  as  to  land  bid  for,  before  hammer  falls.  TiUman  v. 
Dunman,  410. 

LIBEL. 
Infant  by  next  friend  can  sue  for.    Hurst  v.  Goodwin^  586. 

LICENSE.     See  Liquor;  Municipal  Corporations. 

LIENS.    See  Attorney  at  Law;  Judgments;  Mortgages. 

Foreclosure,  when  necessary,  and  when  not.  Buena  Vista  Bank  v.  Grier, 
401 ;  HaU  v.  McGaughey,  404. 

Laborer^s,  bartender  may  have,  though  he  also  keep  books.  Lowenstein  v. 
Meyer,  709. 

Landlord  can  not  acquire  title  by  merely  taking  possession  of  crops,  thou^ 
his  lien  be  superior  to  bill  of  sale  given  \fj  tenant  to  third  person. 
HaU  V.  McGaughey,  405. 

Pawnee  need  not  formally  foreclose  lien,  when  the  pawn  is  levied  on  and  he 
gives  notice  to  levying  officer.     Buena  Vista  Bank  v.  Grier,  398, 

Stock  certificate,  recital  in,  that  it  is  transferable  only  on  books  of  the  com- 
pany upon  its  surrender  does  not  give.    Id. 

Taxes,  liability  for,  as  between  two  vendees  of  different  parcels  from  insolv- 
ent vendor.     Askew  v.  Scot.  Am.  Co.  300. 
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LIMITATIONS. 

Acooont  and  settlement  not  barred  before  demand  and  refusal  to  pay,  where 
husband  used  wife^s  money  as  his  own,  and  its  increase  went  into  the 
estate  he  disposed  of  by  will.    Bucker  v.  MaddoXy  899. 

Acts  of  1856,  provision  in,  as  to  prescription  against  unrepresented  estate, 
cured  evil  at  which  old  doctrine  was  aimed :  that  defendant  in  pos- 
session should  be  protected  against  suit  under  stale  administration, 
etc.    Bullock  V.  Dunbar^  764. 

Administratrix  of  party  defendant  who  died  pending  suit  could  not  defend 
because  action  would  have  been  barred  if  not  brought  until  scire 
facias  issued  to  make  her  a  party.    Id,  766. 

Criminal  case,  statute  applicable  to,  relates  to  offense  charged,  not  the  minor 
offense  foond.    Jinks  y.  State,  480. 

Criminal  offense  Tuay  be  proved  committed  at  any  time  within  the  period  of. 
Beynolds  v.  State,  266 ;  Hancock  v.  State,  439. 

Decree  obtained  by  fraud,  suit  to  set  aside,  barred  after  three  years,  except 
as  to  minors.  Bigham  v.  Kistler,  468.  See  Walker  y.  Eq.  Jf.  Co.  862. 

Dormancy  of  judgments.     Fowler  v.  Bank,  417  ;  HoUis  v.  Lamb,  740. 

Dormant  judgment,  suit  to  revive,  barred  after  three  years.  But  this  is  matter 
for  defense ;  and  judgment  of  revival,  by  court  with  jurisdiction, 
after  bar  attached,  binds  until  reversed  or  set  aside.  Milner  v.  Neel, 
118. 

Judgment,  motion  to  set  aside,  when  too  late  after  three  years.  Haskens  v. 
StaU,  839 ;  Walker  v.  Eq,  3f.  Co.  862. 

Minor  coplaintifb  not  barred  because  their  mother  was.  She  did  not  represent 
them  here.     Bigham  v.  KisUery  461. 

LIQUORS. 

Bartow  county  special  act  of  1884,  to  prohibit  sale  of,  invalid  as  in  conflict 
with  general  domestic-wine  act  of  1877.  Oriffln  v.  Eaves,  66.  Com- 
pared with  act  for  Thomas  and  Cobb  counties.  Id.  69.  Dissent : 
Local  act  valid.    It  suspended,  not  repealed,  general  law.    Id. 

Carroll  county ,  714th  district  G.  M.,  act  of  1881  to  prohibit  sale  in,  unconsti- 
tutional as  infringing  on  domestic-wine  act  of  1877.  Conviction  of 
selling  less  than  a  gallon,  under  act  of  1876,  upheld.  Harris  v.  State, 
436. 

Coffee  county  license  laws  considered.     Roberts  v.  State,  642. 

Domestic  wine  not  put  on  *'  free  list"  by  act  of  1877,  nor  authorized  to  be 
sold  by  another  than  the  manufacturer.    Hancock  v.  State,  439. 

Douglas  county  special  act  of  1886  did  not  infringe  on  domestic-wine  act  of 
1877.    Part  of  this  act  rejected  as  not  covered  by  its  title.   Id. 

Interstate  shipment.  State  penal  law  applies  to,  when  held  by  carrier^s  agent 
until  sale  completed  by  delivery  on  payment  of  the  price.  So.  Ez, 
Co.  V.  State,  226. 

License,  power  to  revoke,  without  refunding  payment.  MeUon  v.  Moultrie, 
462  ;  McGehee  v.  State,  833. 

License,  sale  without,  a  misdemeanor.  Must  be  produced,  to  justify  sale  in 
municipality  having  power  to  grant  it.    Id. 

Local  prohibitory  act,  in  conflict  with  general  domestic-wine  act  of  1877,  in- 
valid.   Harris  v.  State,  436. 

Manufacturer  of  spirits,  who  did  not  sell  them  in  this  State,  not  subject  to  tax 
by  act  of  1898 ;  otherwise  by  act  of  1900.    McNeely  v.  State,  831. 
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LIQUORS — c<nUinued. 

Monroe  county  apecial  act  of  1882,  to  prohibit  sale  of,  valid.  CoUint  y.  State^ 
70. 

Municipal  charter  power,  and  ordinances  prohibiting  sale  or  keeping  for  sale. 
Metton  V.  Moultrie,  462. 

Begistry  and  payment  of  tax  by  dealer,  law  requiring,  not  implied  to  one  sell- 
ing in  county  where  sale  totally  prohibited.     CoUins  v.  SUite^  70. 

Selling  without  license,  no  conviction  of,  in  county  where  sale  pn^ibited  alto- 
gether.    BaUy  V.  State,  79. 

Special  license  laws  for  Coffee  and  other  counties  not  invalid  as  in  conflict 
with  general  domestic-wine  act  of  1877.    Roberts  v.  State,  541. 

System  of  prohibition  not  inaugurated  by  revoking  licenses  to  sell.  McGehee 
V.  suae,  883. 

Tax  acts  of  1808  and  1900  compared,  as  touching  manufacturers  of  q;>iritB. 
McNeely  v.  State,  831. 

MACON.    See  City  CowU;  Municipal  Corporations, 

MALICIOUS  ARREST  AND  PROSECUTION. 
Issue  as  to  improper  arrest  and  maltreatment  not  to  be  confused  with  issae  as 

to  propriety  of  ejection  from  railway  train.    So,  B,  Co,  v.  Greshamj 

183. 
Railway  conductor  may  arrest  on  reasonable  ground  and  probable  cause  for 

belief  that  one  is  attempting  to  steal  ride  by  concealing  himself  on 

train.    Id,  184. 

MALICIOUS  SUIT. 
Garnishment  productive,  based  on  suit  not  served,  but  return  of  service  not 
traversed  ;  in  which  suit  defendant  was  cast.    He  had  no  cause  of 
action  before  this  judgment  was  set  aside.  Duckwortky.  Boykin,  960. 

MANDAMUS. 

County  officials  compelled  by,  to  pay  convict  hire  to  officers  who  served  in 
trials  of  such  convicts.    Pulaski  Co.  v.  DeLacy,  683. 

Judge  compelled  by,  to  certify  bill  of  exceptions,  if  true.  I^rickland  v.  Fitey 
512.  But  not  to  do  any  act  effecting  a  supersedeas,  where  bill  of 
exceptions  is  to  his  refusal  to  entertain  a  motion  in  vacation  to  set 
aside  a  judgment.    Haskens  v.  Hart,  837. 

Ordinary  required  by,  to  pay  to  treasurer  money  derived  from  sale  of  court- 
house bonds,  and  to  furnish  statement  of  all  orders  drawn  on  the 
fund  by  predecessor  in  office.    Aaron  v.  German,  587. 

Right  to,  not  challenged  by  demurrer  or  otherwise,  prayer  granted  as  of 
course.    Id. 

MANSLAUGHTER.     See  Cnminal  Law, 

MARRIAGE.    See  Alimony;  Husband  and  Wife, 

MASTER  AND  SERVANT.     See  RaUroads. 
Appliance  improper  (defective  iron  bolt)  furnished  by  master,  not  so  proved  as 

to  warrant  a  recovery  by  servant.    Baxley  v.  SatiUa  Co.  720. 
Diligence,  presumption  of,  in  master's  favor.    Id.  721. 
Employment  of  incompetent  machinist  as  fellow-servant  of  plaintiff,  not  so 

proved  as  to  warrant  recovery  by  servant  for  injury.    Id. 
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PIASTER  AND  SERVANT— conitnucd. 
Fellow-servaDt's  negligence,  master  not  liable  to  servant  for.    Id.  722. 
Warning  of  obvious  danger  in  machinery  need  not  be  given  to  adnlt.     Com. 
Co.  V.  Neather,  416. 

MAXIMS. 
Seisina  facit  stipitem.     Common-law  rule  not  of  force  in  Georgia  since  stat- 
utes of  1785,  1789,  and  1804.     Oliver  v.  PoweU,  600. 

MEDICAL  JURISPRUDENCE.     See  Surgeon. 

MINORS.    See  Infctnt;  Parent  and  Child;  ParUes. 

MISTAKE.     See  EquUy. 

MONEY  RULE. 
Cost  of  bringing  fund  into  court  taxed  against  it,  but  not  cost  of  obtaining  the 
execution  that  brought  it,  when  awarded  to  another  lien.    Buena 
Vista  Bank  v.  Grier,  3»8. 

MONROE  COUNTY.    See  Liquors. 

MORTGAGE. 

Judgment  in  rem  on  foreclosure  of,  does  not  become  dormant  Fowler  v.  Bank^ 

417. 
Lien  of,  superior  to  that  of  vendor  under  unrecorded  contract  of  conditional 

sale,  of  which  mortgagee  has  no  notice  till  after  mortgage  executed. 

Singer  Co.  v.  Bra^field,  303. 
Power  of  sale  in,  not  exercised  so  as  to  pass  title,  where  levy  intervenes  after 

advertisement  and  before  sale  under  the  power.    Fulghum  v.  WiU- 

iams  Co.  643. 
Power  of  sale  in,  is  agreed  substitute  for  legal  foreclosure.  To  execute  power, 

mortgagee  must  have  personalty  so  as  to  deliver  it  to  purchaser.    Id. 

645. 
Year's  support  superior  to  mortgage  taken  to  secure  joint  notes  of  first  and 

second  vendee  in  extinguishment  of  purchase-money  notes.    Derrick 

V.  Sams,  81. 

MOULTRIE.    See  City  Courts;  Municipal  Corporations. 

MUNICIPAL  CORPORATIONS. 

Americus  police  commission,  charter  amendment  creating,  constitutional. 
Control  of  police  is  in  commission,  not  in  mayor  and  council.  Mayor 
V.  Pern/y  871. 

Atlanta  commissioner  of  public  works,  authority  of,  as  to  street  work  without 
special  ordinance  of  council.     Ficken  v.  Atlanta^  970. 

Atlanta  recorder's  court  can  try  and  punish  for  admitting  minor  to  billiard 
or  pool  room  without  written  consent  of  parent  or  guardian.  Reeves 
V.  Atlanta,  851.  Power  to  bind  over  to  State  court  one  on  trial  for 
violation  of  city  ordinance.     Newton  v.  Fain,  833. 

Baxley,  duty  of  treasurer  of,  by  charter,  to  receive  and  disburse  money.  Re- 
covery of  commiBsion  on  money  withheld  by  city  council.  Ctty  of 
Baxley  v.  Hott<m,  724. 

Bond  of  treasurer,  liability  on ;  and  burden  thereunder  on  city  authorities. 
Mayor  V.  Harvey,  733. 
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MUNICIPAL  CORPORATIONS— c(mttnM«d. 

Brunswick,  power  to  lease  water  terminations  of  streets,  as  public  property. 
Eirteh  v.  Brunswick^  776. 

Charter  amendment  not  repealed  by  act  not  indicating  intention  so  to  do,  but 
merely  re-enacting  substantially  the  provisions  of  the  original  act  of 
incorporation,  which  has  not  expired.    Horn  v.  State,  609. 

Charter  amendments,  and  consolidation  of  acts,  considered.  Hir9ch  y.  Bruna- 
wick,  777. 

Child  playing  in  street,  duty  as  to  his  safety,  on  parent  rather  than  city.  CUy 
qfRome  v.  Cheney/,  197. 

Injunction  against  operation  of  ultra  Tires  ordinance,  when  granted  for  citi- 
zens and  taxpayers.    Mayer  v.  Perry,  872. 

Jurisdiction  of  police  court  to  commit  to  jail,  or  bind  over,  prisoner  charged 
with  disorderiy  conduct.  State  offense  appearing.  Newkm  y.  Fain^ 
888.  To  try  keeper  of  billiard  or  pool  room  for  admitting  minor 
thereto  without  written  consent  of  parent  or  guardian.  Reeves  v.  At- 
Icmta,  851. 

License  tax  on  vehicles,  power  to  impose.    Johnson  y.  2iaccn,42i6. 

License  to  retail  liquor,  power  to  revoke,  without  refunding  money.  Mdton 
V.  MouUrie,  462  ;  McCMm  v.  SUOe,  888. 

Liquor,  ordinances  prohibiting  sale  of,  or  keeping  for  sale ;  and  charter  power 
as  to.    UetUm  v.  MouUrie,  462. 

Local  self-government  not  guaranteed  to,  but  subject  to  judgment  of  General 
Assembly.    Mayor  v.  Perry,  871. 

Macon,  encroachments  on  streets  of ;  duty  and  discretion.  Lamnofherg  v.  Mor- 
con,  174.  License  tax  on  vehicles ;  and  power  to  enforce  by  im- 
prisonment.   JohMon  V.  Macon,  426. 

Moultrie ;  revocation  of  liquor-licenses,  and  prohibition  of  selling  or  keeinng 
for  sale.    M^ton  v.  Moultrie,  462 ;  McOehee  v.  SUiU,  888. 

Police  officers,  General  Assembly  can  take  appointment  and  control  of,  from 
mayor  and  council,  and  vest  the  same  in  a  commission.  Mayor  v. 
Perry,  871. 

Preston,  amendment  to  charter  of,  not  repealed  by  re-enactment  of  original 
charter  which  was  still  of  force.    Horn  v.  State,  610. 

Punishment,  not  for  failure  to  pay  for  basinesB  license,  but  for  doing  business 
without  first  obtidning  license.  Johnson  v.  Macon,  426. 

Repeal  of  charter  amendment  not  effected  by  later  act  substantially  re-enact- 
ing all  provisions  of  original  act  of  incorporation,  which  had  not  ex- 
pired.   Horn  V.  State,  609. 

Sewer  or  drain  open,  properly  constructed,  and  necessary,  no  recovery  for 
drowning  of  child  therein.     CUy  of  Borne  v.  Cheney,  194. 

Street  defective  and  unsafe ;  chaige  error  as  to  facts  constituting  negligence. 
Mayor  v.  Wood,  870. 

Street  grade  changed  ;  erroneous  charges  as  to  authority  of  commissioner  of 
works,  and  as  to  setroff  of  enhanced  value.    Ficken  v.  AUanHa,  970. 

Tax  ordinance  broad  enough  to  cover  given  occupations,  courts  not  bound  to 
except  them  because  of  amendment  thereto  expreoBly  naming  them. 
Johnmm  v.  Ma^con,  426. 

Tax,  power  to ;  rule  of  construction.    Id.  429. 

MURDER.    See  Criminal  Law. 
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KE  EXEAT. 
Partner,  after  diasolution  of  firm,  disposiog  of  asBets  and  intending  to  leaye 
State  without  paying  del>t8  aesiuned,  when  writ  lies  against.   Tucker 
T.  liurphey,  662. 

NEGLIGENCE. 

Alighting  from  moving  train  may  be,  or  not.  Facts  showing  passenger  want- 
ing in  ordinary  care.  East  d  West  R,  Co,  v.  Wdldrop^  200 ;  Lind- 
say V.  8o,  R.  Co,  806. 

Alluring  contrivance  to  child,  open  sewer  or  drain  in  street  is  not  City  qf 
Rome  V.  Cheney^  104. 

Brakeman's  failure  to  give  *'  broke-loose  "  signal,  and  to  i^ply  brakes  to  sev- 
eral cars,  held  negligent.     W,  d  A.  R,  Co,  v.  Hemdon,  168. 

Chaige  to  juiy  must  not  say  that  given  facts,  tending  to  show  negligence,  will 
entitle  plaintiff  to  recover  for  injury,  when  they  are  not  such  as,  un- 
der statute  or  ordinance,  constitute  negligence  per  se.  Mayor  v. 
Wood,  870.  Other  charges  considered.  Ala.  R.  Co,  v.  OuHford^ 
627. 

Diligence  chaigeable  to  buyer  at  judicial  sale,  as  to  what  lots  of  land  covered 
by  advertisement.    Keith  v.  Brewster ^  176. 

Diligence,  presumption  of,  in  favor  of  master.    Baadey  v.  SaJtiUa  Co,  721. 

Emergency  productive  of  excitement  does  not  arise,  where  passenger,  carried 
beyond  his  destination,  is  directed  by  conductor  to  jump  from  mov- 
ing train.    Bast  d  West  R,  Co,  v.  WaJidrop,  200. 

Evidence  circumstantial,  as  basis  for  finding  of.  Cen.  R,  Co,  v.  Trammett, 
818. 

Failure  to  ascertain  presence  of  dangerous  cause,  when  not  negligent.  Ala, 
R,  Co,  V.  OuHford,  627. 

Fire  caused  by  emission  of  sparks  from  engine  negligently  equipped  and  man- 
aged. Cen.  R.  Co,  v.  Trammett,  812.  Engine  property  equipped 
and  managed,  plaintiff's  fence  combustible,  etc.,  and  he  failing  to 
carry  burden  of  proof,  no  recovery.  Oa,  R,  Co,  v.  Rc^ierts^  887. 
Presumption  of  negligence  rebutted,  no  recoveiy.  8o.  R,  Co,  v. 
Face,  712. 

Innkeeper  bound  to  extraordinary  diligence  in  preserving  guest's  property  en^ 
trusted  to  him.     Carhart  v.  Wainman,  682. 

Intervening  cause  of  injuiy  protects  one  guilty  of.    Andrews  v.  Kinsel,  800. 

Jumping  from  moving  train.  East  d  West  R,  Co,  v.  Waidrop,  200 ;  Lindsay 
V.  8o,  R,  Co.  808. 

Laches.     See  Equity, 

Landlord  leaving  rented  premises  exposed  and  unprotected,  while  repairing 
adjoining  house,  not  liable  for  damage  from  burglary  of  tenant's 
goods.    Andrews  v.  Kinsely  800. 

Locomotive  equipment,  headlight,  etc.,  evidence  as  to,  admissible  on  issue  of 
negligent  operation,  though  so  operating  without  electric  headlight  is 
not  in  itself  an  act  of  negligence.    Central  R,  Co,  v.  Hardin,  648. 

Machinery.  Danger  of  working  near  revolving  shaft  obvious  to  adult.  Com. 
Co,  V.  Neather,  416.  Defective  bolt  furnished,  evidence  warranted 
no  recoveiy  on  account  of.    Baxiey  v.  SatiUa  Co,  720. 

Master's  employment  of  incompetent  machinist  as  fellow-servant  of  plaintiff, 
and  furnishing  improper  i^plianoe,  not  so  proved  as  to  warrant  re- 
covery.   Id, 
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NEGLIGENCE  —  continued. 
Material  contribution  to  Injury,  eesential  to  liability  for.    Ala.  R.  Co.  t. 

Ouilford,  628. 
Municipal  ordinance,  violation  of ,  as  to  speed  and  ringing  bell  of  locomotiye. 

Cen.  R.  Co.  v.  Bond,  915. 
Noise  is  not,  unless  both  unusual  and  unnecesBary.     Coleman  v.  R.  Co.  386  ; 

Cen.  R.  Co.  v.  Black,  389. 
Omiasion  of  statutoiy  requirement,  when  not  negligence  relatively  to  injury. 

Cki.  A  Ala.  R.  Co.  v.  Cook,  760. 
Opinion  or  conclusion  of  witness  as  to,  not  admissible.    Mayor  v.  Wood,  372. 
Presumption  of,  overcome  by  testimony,  will  not  support  verdict.    So.  R.  Co. 

V.  Adkins,  186 ;  W.  d  A.  R.  Co.  v.  Robmmm,  169 ;  So.  R.  Co.  v. 

Pace,  712 ;  Ga.  dAla.  R.  Co.  v.  Cook,  760.   Aliter,  where  testimony 

tends  to  show  negligence.     So.  R.  Co.  v.  LougkHdge,  173 ;  Cen.  R. 

Co.  V.  Trammell,  312. 
Proximate  cause  of  injury,  other  than  omission  of  duty,  no  ground  for  recov- 
ery. Coleman  v.  R.  Co.  386;  Cen.  R.  Co.  v.Btocik,389.  Independent 

criminal  act  of  third  person  is  such  cause.    Andrews  v.  Kimei,  390. 
Bailroad  crossing  (foo^ath)  in  town,  liability  for  homicide  by  train  on.    Cen. 

R.  Co.  V.  Btmd,  916. 
Baihroad  track,  tree  fallen  across,  during  windstorm ;  evidence  justifying  fail- 
ure to  discover.     Ala,  R.  Co.  v.  OuHford,  627. 
Risk  of  obvious  danger  taken,  no  liability.    Lindsay  v.  So.  R.  Co.  898. 
Sewer  or  drain  open,  no  negligence  of  city  in  maintaining.     City  qf  Rome  v. 

Cheney,  194. 
Surgeon's  malpractice  ;  burden  to  prove  want  of  due  care,  skill,  or  diligence, 

and  that  injury  resulted  from  such  want.    Oa.  No.  R.  Co.  v.  Ingram, 

639 ;  Akridge  v.  Noble,  949. 
Testimony  uncontradicted  determines  case  as  against  presumption.     Ga.  d 

Ala.  R.  Co.  V.  Cookj  761  -2.    See  other  cases  under  catchword  ^*-  Pre- 

simiption,*'  supra. 
Track-hand  on  railroad,  not  negligent,  may  recover  for  injury  by  negligence 

of  coemployee  in  leaving  stone  or  slag  projecting  above  rails,  which 

was  hurled  against  him  by  train.    So.  R.  Co.  v.  JohMon,  329. 
Vendee  may  rely  on  vendor^s  representations  of  shape  and  quality  of  land,  and 

is  not  lacking  in  diligence  in  closing  trade  before  survey  made.    Sat- 

teifiM  V.  Spier,  131. 
Warning  of  danger,  when  no  duty  to  give.    Coleman  v.  R.  Co.  386  ;  Com.  Co. 

V.  Neather,  416. 

NEGOTIABLE  INSTRUMENTS.    See  Drafts;  Promissory  Notes. 
Non-negotiable,  accounts  or  vouchers  were,  and  subject  to  equities  between 
assignor  and  debtor  at  time  of  assignment.     Third  Nat.  Bk.  v.  JB.  Co. 
890. 

NEW  TRIAL. 
Amendment  improperly  allowed,  no  ground  for.    BuUock  v.  Cordde  Co.  627. 
Amendment  to  motion  for,  not  served,  defect  must  be  insisted  on  in  trial 

court,  not  first  in  Supreme  Court     Fleming  v.  Roberts,  634. 
Approval  of  grounds  of  motion  for,  marking  *^ allowed**  not  sufficient.  Taiit' 
lor  V.  Brovon,  299. 
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NEW  TJHAL-- continued. 
Brief  of  eyidence,  approval  of,  dated  after  judgment  on  motion,  held  to  relate 

to  date  of  that  judgment     Baird  y.  Bote,  117. 
Brief  of  evidence,  dismiasal  for  want  of,  not  reversed,  where  judge,  from  lapse 

of  time,  could  notso  recollect  as  to  improve  it.  Hamburger  v.  Jackaon, 

S96. 
Brief  of  evidence,  *'  exhibit  to  bill  of  indictment"  is  no  part  of.     SappingUm 

V.  StaUy  269. 
Brief  of  evidence  not  approved  or  filed,  ground  to  dismiss  motion  for  new  trial, 

not  writ  of  error.    Heard  v.  State,  90  ;  Fleming  v.  RoberUy  634. 
Brief  of  evidence,  time  for  filing.     Judge *s  construction  of  his  order  contin- 
uing hearing,  when  adopted  by  reviewing  court.     Brown  v.  Rich- 
ards, 318. 
Brief  of  evidence,  time  for  presenting,  did  not  elapse  where  motion  not  heard 

at  time  contemplated  by  order.    Shoddey  v.  TumelL,  378.    Compare 

Hamburger  v.  Jackson^  396. 
Continuance  of  hearing  in  vacation,  order  for,  must  be  written.     Little,  J., 

dissenting.     AUa.  R.  Co,  v.  Strickland,  998. 
Continued  to  next  term,  motion  is,  where  no  action  upon  it.     Shockleu  v. 

TumOl,  378.    Compare  Atla,  R.  Co,  v.  Strickland,  998. 
Demurrer  overruled,  no  ground  for.     Bomoell  v.  State,  40 ;  Cooper  v.  Cham- 

hlee,  116.     8o  as  to  refusal  to  hear  demurrer  or  motion  to  dismiss. 

Waldrop  v.  Wolff,  610. 
Discretion  in  denying,  not  controlled,  though  verdict  for  losing  party  would 

apparently  have  been  more  consistent  with  evidence.     Cen,  R.  Co, 

V.  Hardin,  648. 
Evidence  conflicting,  no  reversal,  unless  for  error  of  law.     Waldrop  v.  Wo{ff, 

610. 
Exception  direct,  matters  for,  are  not  good  as  grounds  of  motion.  Hancock  v. 

State,  444  ;  Waldrop  v.  Wo{ff,  610  ;  Bullock  v.  Cordde  Co.  627. 
First  grant  of,  not  disturbed,  unless  verdict  demanded  by  law  and  evidence. 

Baird  y.  Bate,  117.    Unequivocally  demanded.  Short  y.  Mathia,4GS. 

And  though  previous  grant  of  nonsuit  was  reversed.     Mer,  Bk.  v. 

Fouchi,  661.     Verdict  demanded,  grant  error.    Hall  v.  Rogers,  357  ; 

Com,  Co.  V.  Neather,  416. 
Ground  for,  considered  with  judge^s  explanations  and  modifications  thereof. 

Brooks  V.  State,  9. 
Grounds  for,  insufficient  for  consideration,  on  admission  or  rejection  of  evi- 
dence, etc.    Hays  v.  State,  25 ;  BosweU  v.  State,  43 ;   Desnick  v. 

Sams,  81 ;  Cooper  v.  Chamblee,  116  ;  Moore  v.  State,  256;    Waldrop 

V.  Woiffy  610  ;  BuUock  v.  Cordele  Co.  627. 
Grounds  for,  not  approved,  not  considered.     Brooks  v.  State,  6. 
Ground  for,  not  proper,  on  allowance  of  amendment.  Cen.  R.  Co.  v.  Trammell, 

313. 
Harmless  errors,  no  cause  for.    Jinks  v.  State,  431 ;  Reid  v.  Caldwell,  676 ; 

Smith  V.  Peacock,  692 ;  Bullock  v.  Dunbar,  755. 
Indictment  or  accusation,  defects  in,  or  invalidity  of,  not  reached  by  motion 

for.    Rucker  v.  State,  13  ;  BosweU  v.  State,  40 ;  Oriffln  v.  Saves,  67  ; 

So.  Ex,  Co,  V.  State,  226. 
Indictment,  refusal  to  quash,  no  ground  for.    Hancock  v.  State,  439. 
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NEW  TRIAL— continual. 
Jodgment,  error  in  entering,  no  ground  for.  -  Bullock  v.  Dunbar,  756.    Not 

arrested  l^  motion  for,  thongli  containing  a  ground  for  arrest.    Bos- 

vM  V.  State,  41.    See  MarrU  v.  Wqfford,'eS6. 
Jurisdiction  of  nx>tion  in  Tacation  lost  by  not  hearing  it  at  time  previously 

fixed,  and  passing  it  to  other  day  by  oral  announcement     Littlb,. 

J.,  dissenting.    Atla,  B.  Co.  t.  Strickland,  996. 
Jurisdiction  of  suit  question  of,  not  first  raised  by  ground  of  motion  for.  So^ 

B,  Co,  Y.  Oresham,  184. 
Newly  discovered  evidence  as  ground  for.    See  Etidenee. 
Oral  order  or  agreement  to  postpone  hearing  in  vacation  will  not  ke^  court 

open  for  further  proceedings  on  motion.  AUa,  B.  Co,  v.  5tricJctend» 

998. 
Reversal  of  refusal  of,  with  less  reluctance  where  entire  truth  of  the  transact 

tion  not  brought  out    Beeves  v.  State,  86. 
Term  continues,  in  legaX  contemplation,  as  to  the  motion  made  in  term,  to  the 

day  in  vacation  vrhen  it  is  set  for  a  hearing.    AUa,  B,  Co,  v.  Striek^ 

Zand,  998. 
Vacation,  hearing  or  continuance  of  motion  in,  what  necessary  for.    Id, 
Vacation,  motion  made  in,  not  entertained.     HoMkene  v.  State,  837. 
Verdict  for  plaintiff  demanded  1^  allegations  and  proof,  verdict  for  defendant 

must  be  set  aside,  though  allegations  (not  demurred  to)  made  no  ease. 

Third  Nat.  Bk,  v.  B.  Co.  890. 

NONSUIT. 
Allegations  material  not  sustained,  nonsuit  proper.  Beina  v.  Sao.  B.  Co,  678» 
Motion  for,  raises  question  only  whether  evidence  proves  case  as  laid ;  not 

whether  proof  authorises  recovery.  FleweUen,  408 ;  Fleming  v.  JEM- 

erts,  888 ;  Sao.  B.  Co,  v.  Ladeon,  782 ;  TMrdNat,  Bk.  v. B,  Co,  890. 
Reinstatement  after,  discretion  as  to.   So.  B.  Co,  v.  James,  198. 
Right  to,  under  ^facts  existing  when  action  commenced,  not  defeated  by  new 

fact  thereafter  arising ;  as,  ratification  of  non-binding  act    Oraham 

V.  WiUiame,  718. 

NOTARY  PUBLIC.    See  Ogkere. 

NOTICE. 

Advertisement  for  bids  to  build  county  house ;  what  too  indefinite  as  to  tenns 
and  time  of  payment.    Manly  Co,  v.  Neioton,  246. 

Agent  special  (to  buy  for  cash),  creditor  must  take  notice  of  limit  of  his  au- 
thority.   Am,  Oil  Co,  V.  Churr,  624. 

Contract,  entry  of,  on  proper  minutes,  is  authoritative  information  to  tax- 
payers.   Ifon^  Co,  V.  JVewton,  246. 

Bfortgage  executed  before  receiving,  though  recorded  after,  not  affected  by. 
Singer  Co.  v.  Bra4fteld,  803. 

Possession  of  land  is  notice  of  occiq>ant*s  right     Oa,  Aeao,  v.  FaieoK,  665. 

NOVATION.    See  ContracU. 

NUISANCE. 
Ice  on  sidewalk  from  water  thrown  by  tenant  into  ditch  out  by  landlord,  dam- 
ages from,  not  chargeable  to  landlord.    Oardner  v.  BKodes^  929. 
Landk>rd  and  tenant,  liabilities  ol    Id, 
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NUISANCE  —  continued. 

Public  and  private,  liability  for  damages  from.    Id,  9SS, 
Water,  back  flow  of,  prescriptive  right  to  maintain.     Columbua  Co.  v.  MiUa 
Co.  658. 

OFFICERS. 

Appointment  of,  not  a  purely  ezecutive  function.  It  is  exercisible  by  Gen- 
eral Assembly  where  not  otherwise  provided.    Mayor  v.  Perry,  871. 

Bond  of  city  treasurer  by  fidelity  company,  liability  on.  Mayor  v.  Harvey, 
733. 

Books  and  papers,  delivery  of,  to  successor  ;  order  of  judge  not  reviewable. 
Albea  v.  WatU,  149. 

City  treasurer's  duty  to  receive  and  disburse  money.  Recovery  of  commis- 
sion on  money  unlawfully  withheld  from  him  by  city  council.  CUy 
qfBaxleyt.  HoUon,  724. 

Convict  hire,  payment  of,  to  officers  who  served  in  trials  of  such  convicts, 
enforced  l^  mandamus ;  not  by  suit  against  county.  PuUuki  Co.  v. 
DefiOcy,  583.  , 

County  treasurer,  not  ordinary,  is  custodian  and  disburser  of  money  from  sale 
of  court-house  bonds.    Aaron  v.  German,  587. 

Notary  public  and  ex-officio  justice,  appointment  of,  by  judge,  not  roviewaUe. 
Steinheimer  v.  Jones,  349. 

Oath,  power  to  attest,  must  be  authenticated,  as  to  clerk  of  county  court  of 
other  State.     STiockley  v.  TumeU,  382. 

Police  officers  in  city,  appointment  and  control  of,  may  be  vested  by  General 
Assembly  in  a  commission  not  subject  to  control  of  mayor  and  coun- 
cil.   Mayor  v.  Perry,  871. 

Presumption,  from  cost  charge,  that  clerk  made  proper  entry  on  docket.  HoU 
lis  V.  Lamb,  743. 

OPTION.    See  C(mtracU. 

ORDINARY. 
Appeal  from  court  of,  what  affidavit  required.    Bail  v.  Mapp,  849. 

OYSTERS.    See  Criminal  Law. 

PARENT  AND  CHILD. 
Action  for  libel  or  slander  is  in  minor  l^  next  friend,  not  in  paront  as  such. 

Hurst  V.  Goodwin,  586. 
Gift  to  child,  indefinite  and  uncertain,  not  completed  by  parent's  acceptance. 

Smith  V.  Peacock,  696. 
Street,  child  playing  in  ;  duty  as  to  his  safety.     City  qf  Rome  v.  Cheney,  197. 
Tort  to  child,  not  impairing  ability  to  ronder  service,  paront  has  no  right  of 

action  for.    Hurst  v.  Goodvyin,  586. 

PARTIES. 

Administratrix  not  proper  or  necessary  party,  making  her  one  is  no  cause  for 
new  trial  whero  her  plea  of  plene  administravit  sustained.  Bullock 
V.  Dunbar,  755. 

Amendment  making,  improperly  allowed,  but  without  objection,  suit  pro- 
ceeds in  their  names.    Norcross  Co.  v.  Summerour,  156. 

Amendment  showing  plaintiff  to  be  a  partnership,  etc.,  allowable.  Smith  v. 
Columbia  Co.  698. 
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VAKTIES^  continued. 
Bond  for  appearance  to  answer  indictment,  payable  to  the  Governor  and  his 
successors,  parties  to,  are  the  principal  and  sureties  and  the  State. 
Adams  v.  CaneUer,  161. 
Claim  case ;  issae  tendered  in  name  of  deceased  plaintiff,  no  basis  for  trial. 

Ray  V.  Anderson^  976. 
Deceased,  and  representative  not  made  party  at  time  of  trial,  judgment  set 

aside.     Id. 
*^  For  the  use  of,^^  etc.,  raises  no  question  of  defendant's  liability  to  the  usee 

named.    Norcro9»  Co.  v.  5ummerotcr,  156. 
Insane  plaintiff.     Weak-minded  person,  when  may  sue  without  next  friend 

or  guardian.     Calhoun  v.  MosUy,  641. 
Judgment  binds  one  who  had  full  knowledge  of  pending  cause,  but  who  made 
no  effort  to  be  made  party  or  to  intervene  so  as  to  protect  his  rights. 
Fitzgerald  v.  Bowen^  691.     Contrast  San/ord  v.  Tanner,  1006. 
Land  sued  for,  true  owner  not  served  and  having  no  notice,  not  bound  by 
judgment  against  tenant  in  possession,  who  entered  a  disclaimer. 
Sanford  v.  Tanner,  1006. 
Minor  child  may  be  excluded  from  benefit  of  year's  support.     (Little,  J.,  dis- 
senting.)   Anderson  v.  Walker,  606. 
Minor  coplaintiffs  affected  by  fraud  of  defendant  on  major  plaintiff.     Bigkam 

V.  Kistler,  457. 
Minor  coplaintiffs  not  barred  because  their  mother  was.     She  did  not  repre- 
sent them.     Id.  461. 
Misjoinder  of  principal  with  surety  in  action  on  fidelity  bond  in  which  prin- 
cipal undertakes  bat  to  save  surety  harmless.    Mayor  v.  Harvey, 
784*. 
Nonjoinder  of  heir  or  executor,  not  shown  by  petition,  was  matter  for  plea, 

not  demurrer.     Mathis  v.  Fordham,  864 ;  OUver  v.  Powell  592. 
Striking  one  of  plaintiffs  in  error  does  not  help  pauper  affidavit  in  which  he 

did  not  join.     Walker  v.  Eq.  M.  Co.  862. 

Substantial  interest  gives  right  to  intervene  on  motion  to  set  aside  decree.  Id. 

Surety  in  bond  for  condemnation-money  takes  risks  incident  to  lawful  change 

in  proceedings  as  to  parties  or  otherwise.    No  discharge  by  failure  to 

recover  as  to  one  of  joint  defendants.     Waldrop  v.  Wofff,  619. 

Usees  of  ordinary,  in  action  on  bond,  are  not  proper  parties  plaintiff.   Mathis 

V.  Fordham,  364. 
Tear's  support  of  no  benefit  to  one  not  mentioned  in  application  therefor. 
Little,  J. :  When  set  apart,  it  is  for  benefit  of  all  those  covered  by 
the  statute.     Anderson  v.  Walker,  606.     See  Horn  v.  TrueU,  995. 

PARTNERSHIP. 

Action  by  outgoing  partner,  after  dissolution,  lies  as  soon  as  copartner  fails  to 

pay  any  assumed  debt  if  due.     Tucker  v.  Murphey,  662. 
Amendment  showing  plaintiff  to  be,  allowed.     Smith  v.  Columbia  Co.  698. 
Individual  debts  of  partners  paid  by  checks  of,  no  such  courae  of  dealing  as 

to  justi  f  y  bank  in  accepting  its  note  for  partner's  debt.    Peoples  Bank 

V.  Smith,  185. 
Judgment  against  one  of,  in  joint  action,  when  legal.     Waldrop  v.  Wo{f,619. 
Note  given  by  partner  in  name  of,  he  being  agent  of  payee  also,  not  binding 

on,  where  it  received  no  benefit  therefrom.     Peoples  Bank  v.  Smith, 

185. 
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PARTNERSHIP — continued. 
Remedy  agaiDSt  partner  after  diseolution,  <who  intends  to  dispose  of  assets  and 

leaye  State,  not  by  injunction,  but  by  attachment  or  ne  exeat.   Tucker 

V.  Murpheyy  662. 
Sorviving  member  not  the  personal  representative  of  deceased  partner,  so  as 

to  disqualify  defendant  to  suit  brought  by  him  from  testifying. 

WkiUeyy,  Hudson,  606, 

PAUPER  AFFIDAVIT.     See  Appeal;  Practice  in  Supreme  Court, 

PAYMENT. 
Application  of,  to  debt  means  pro  tanto,  as  distinguished  from  implication  so 

as  to  cancel  debt.    Park  v.  Candler,  478,  497. 
Application  of,  where  no  direction  as  to  which  account.  Lowenstein  v.  Meyer, 

709. 

PLEADING.     See  CHminal  Law, 

Account  sued  on  in  justice^s  court  and  verified  by  affidavit,  unsworn  plea 
makes  no  defense  ;  but  counter-affidavit  may  be  filed  even  after  an- 
nouncing ready,  and  plaintiff  must  then  introduce  further  evidence 
to  support  recovery.     O^Dell  v.  lieacham,  912. 

Act  of  1893  modified  Rule  26  of  superior  courts,  so  far  as  to  allow  defendant 
sued  for  land  to  defend  against  demand  for  rent  without  admitting 
possession  when  action  began,  but  not  to  contest  title  or  right  of  pos- 
session.   Eq.  A890.  V.  HoUoway,  780. 

Admission  in,  ctfres  error  in  requiring  papers  to  be  produced.  BuUock  v.  Duti- 
har,  755. 

Admission  in,  may  be  withdrawn,  and,  though  admissible  as  evidence  against 
party  making  it,  may  be  denied  or  explained  1^  him.  People'' a  Bank 
V.  Harper,  603 ;  Ala,  B,  Co.  v.  GuHford,  627. 

Admission  of  value  of  land  for  rent  not  made  by  failure  to  answer.  J^.  Asso. 
V.  HoUoway,  780. 

Affidavit  verifying.     See  catchword  **  Verification,"  below. 

Answer  filed  by  one  defendant  for  himself  alone  may  be  adopted  hy  joint  de- 
fendant, but  they  may  not  unite  in  tendering  an  amendment  thereto. 
Eq,  A880.  V.  HoUoway,  780. 

Answer  to  complaint  for  land,  though  not  technically  a  disclaimer,  did  not 
meet  requirement  of  Rule  25  of  superior  courts  by  admitting  posses- 
sion of  land  the  description  of  which  did  not  show  it  was  that  sued 
for.     Id. 

Conclusion  of  law  not  matter  for  answer,  but  for  demurrer.  Mathia  v.  Ford- 
ham,  369. 

Cross-demand  of  damages  from  fraud  of  plaintiff^s  agent,  not  demurrable  on 
ground  that  defendant  must  show  offer  to  rescind,  made  on  discovexy 
of  the  fraud.     Chrigtian  v.  Moore,  860. 

Default  opened  by  material  amendment  to  petition.  CaUioun  v.  Moaley,  641. 
May  not  be  opened  in  city  court  of  Atlanta.  Dodaon  Co.  v.  Harria, 
966. 

Defense  complete,  each  plea  must  state.     Pate  v.  AUiaon,  653. 

Demurrer  for  want  of  full  and  accurate  description  of  horse,  in  an  indictment 
for  larceny,  presents  no  question  for  decision.     Tucker  v.  State,  61. 
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FLEADIVG-^  continued. 

Demurrer  for  want  of  names  of  all  parties  plaintiff  does  not  reach  failare  to 
set  out  names  of  usees  of  plaintiff.     MalhU  y.  Fordham^  864. 

Demurrer  general,  allegations  good  as  aga^pst.    Id. 

Demurrer,  motion  to  dismiss  petition  is  in  the  nature  of.  Cooper  y.  ChcmibUe, 
116  ;  McCook  v.  Crav^ord,  837. 

Demurrer  must  be  presented,  to  raise  objection  to  petition.  liathU  v.  Ford- 
hanif  869  ;  Jones  v.  McNealy,  898.  Motion  for  nonsuit  will  not  cure 
failure  to  demur.  Flewellen^  408  ;  Sav,  R,  Co.  v.  Ladaon^  762.  Nor 
will  objecUon  to  evidence.  Fleming  y.  Roberts,  688.  And  verdict 
for  defendant  set  aside.  T?iird  Nat.  Bk.  y.  R.  Co.  890.  But  where 
heirs  failed  to  allege  and  prove  as  to  administration,  point  was  raised 
by  request  to  chaige.     Crummey  v.  BenJUey,  746. 

Demurrer  must  specially  point  out  defects  in  an  indictment  or  accusation. 
Rucker  v.  State,  18 ;  Boawell  v.  State,  40  ;  Oriffin  v.  Eaves,  67  ;  Hcui- 
cock  V.  StaJte,  489.  Or  to  raise  point  that  accused  vras  not  indictable. 
So.  Ex.  Co.  V.  State,  226. 

Demurrer  need  not  be  in  writing,  to  dismiss  petition  at  trial  term  for  want  of 
cause  of  action.    McCook  v.  Crav^ord,  887. 

Demurrer  overruled,  no  ground  for  new  trial,  but  for  direct  exception.     Bos- 
wdl  V.  State,  40 ;  Cooper  v.  CTiamblee,  116. 
'  Demurrer  presenting  no  distinct  question  has  no  merit.     Mathis  v.  Fordhani^ 
864. 

Demurrer  speaking,  not  good  ;  assuming  existence  of  heir  or  legal  representa- 
tive. MathU  V.  Fordham,  864 ;  Oliver  v.  Powell,  592.  AUegibg  that 
defendant  bank  had  nothing  to  do  with  draft  but  to  forward  it,  etc. 
Woods  V.  Colony  Bank,  688. 

Demurrer  special,  grounds  of,  not  good  for  oral  •  motion  to  dismiss  at  trial 
term.   Must  be  written  and  filed  at  first  term.   Calhoun  v.  Mosley,  641. 

Duplicity  in,  is  matter  for  demurrer.  Oliver  v.  PoweU,  692 ;  CaJhoun  v. 
Mosley,  642. 

Duress,  plea  of,  not  alleging  that  plaintiff  took  note  sued  on  after  maturity  or 
with  notice  of  threats,  not  aided  by  separate  paragraph  denying  that 
plaintiff  is  bona  fide  holder  and  took  note  before  maturity.  Pate  v. 
AUison,  651. 

Loose  and  indefinite,  in  suit  against  partnership,  construed.  Peoples'^  Bank  v. 
Smith,  186. 

Nonjoinder  of  heir,  not  shown  by  petition,  is  matter  for  plea,  not  demurrer. 
Mathis  V.  Fordham,  864. 

Reference,  words  of,  when  not  avail  to  aid  one  plea  by  another.  Pate  v.  Alli- 
son, 658. 

Rule  25  of  superior  courts  modified  by  act  of  1898.  Eq.  Asso.  v.  HoUoway^ 
780. 

Sufficiency  of  petition  not  brought  in  question  by  objecting  to  evidence  offered 
in  support  of  it  Fleming  ^.  Roberts,  684.  See  other  cases  cited 
above,  869,  898,  408,  746,  762,  890. 

Usury,  plea  of,  sufficiently  certain  and  definite.  Bishop  v.  Ex.  Bk.  962. 

Verification  of  petition  for  injunction,  too  late  to  question,  after  hearing  and 
determination  on  merits.     Union  Co.  v.  Allen,  346. 

Verification :  that  "  facts ''  set  forth  are  true,  suflttcient  Bishop  v.  Ex.  Bk.  962. 
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PLEDGES  AND  PAWNS. 
Foreclosure  in  form  unnecesBary,  when  property  levied  on,  and  notice  given 
to  levying  oflBcer.     Bxiena  Vista  Bank  v.  Chrier^  398. 

POSSESSION.     See  Title. 

POWERS.     See  Mortgages ;  Trusts. 

PRACTICE  IN  SUPERIOR  COURT.     See  Certiorari)   City  Courts;  Jury; 

New  Trial;  Nonsuit;  Pleading;  Witness, 
Argument  erroneous  or  misleading,  corrected  by  chaige.  Bu^cker  v.  State^  13. 

Improper  and  unfair,  but  not  injurious,  no  new  trial  for.    Hoxie  v. 

State,  10.     Must  be  met  by  objection,  or  motion  for  mistrial,  when 

utteA^.     Boswell  v.  State,  43. 
Argument  opened  and  concluded  by  clumant,  if  he  by  admission  take  burden 

of  proof.    People's  Bank  v.  Harper,  608. 
Argument,  opening  and  conclusion  of,  refused,  though  answer  admit  prima 

facie  case,  if  not  requested  until  after  evidence  closed.     So.  R.  Co. 

V.  Gresham,  183. 
Argtunent ;  refusal  to  permit  reading  to  jury  an  opinion  of  this  court,  not 

en-or.     Cen.  R.  Co.  v.  Hardin,  548. 
Compliment  witness,  judge  should  not,  in  hearing  of  jury.     Alexander  v. 

StaU,  266. 
Consolidation  of  several  cases  into  one  must  be  effected  by  order  before  hear- 
ing and  judgment,  to  embrace  all  of  them  in  one  bill  of  exceptions. 

Purvis  V.  Ferst,  689. 
Consultation,  reasonable  time  for,  should  be  allowed  on  request  of  counsel ; 

but  refusal  not  controlled.    Perry  man  v.  State,  546. 
Contempt,  trial  and  pimishment  for,  pending  murder  trial,  but  out  of  jury^s 

hearing,  not  error.     Brooks  v.  State,  6. 
Default  opened  by  material  amendment  of  petition.     Calhoun  v.  Mosley,  641. 
Default,  practice  as  to,  not  applicable  to  city  court  of  Atlanta.    Dodson  Co. 

V.  Harris,  966. 
Dismissal  at  trial  term,  on  oral  motion  for  want  of  cause  of  action,  proper. 

McCook  V.  Crawford,  337. 
Election  of  remedy  erroneously  required,  compliance  with,  prevents   com- 
plaint.   Morris  v.  W<^OTd,  935. 
Evidence  of  doubtful  admissibility  received,  and  jury  properly  instructed 

thereon.    Knight  v.  State,  48. 
Porcing  to  trial  immediately  after  appointing  counsel  for  defendant,  without 

giving  time  to  investigate  or  prepare,  error.     McAroer  v.  State,  514. 
Judgment,  setting  aside  of.     See  Judgments. 

Mistrial,  when  not  declared  because  jury  have  considered  a  matter  out  of  evi- 
dence.    Lenan  v.  State,  259. 
Motion  in  vacation,  to  set  aside  judgment,  not  entertained.  Haskens  v.  State, 

837. 
Opinion  as  to  evidence,  error  to  intimate.    Alexander  v.  State,  268 ;  Moody  v. 

State,  449  ;  Ficken  v.  Atlanta,  970. 
Opinion  on  evidence,  when  not  intimated  by  words  used  in  ruling  it  in.  Hoxie 

V.  State,  20.     Language  used  by  judge  must  appear.    BosweU  v. 

State,  43.    Charge  not  open  to  objection.    Moore  v.  State,  256. 
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PRACTICE  IN  SUPER1M)R  COVRT-- continued. 
Production  of  books  and  v<Hf>®'"-    ManhaU  v.  McNeal^  622 :  BvJJUxk  y.  Dun- 

6ar,  765. 
Progress  of  case,  duty  of  pa^  and  counsel  to  keep  advised  of.     Fleming  ▼. 

RoberUy  638.     See  Khiiam  v.  Todd,  »82. 
Reinstate  case  voluntarily  dismiflMd,  no  power  to.     Reason  for  dismissal  not 

material.     8imp9on  v.  BroSlil^^^- 
Reopening  case  for  more  evidence,  discr^^f^  m  to.     Hoxte  v.  StaUy  20. 
Rule  of  procedure,  local,  if  binding  on  courO^jg^not  prevent  case  from  being 

set  for  trial.     Jtfbrrts  v.  Wogbrdy  936. 
Special  issues  for  jury.     Columbus  Co.  v.  Mills  Co. 
Testimony,  disagreement  of  counsel  as  to,  proper  practi3^^n.    Palmer  y. 

StcUe,  617. 
Trover,  judgment  on  bond  in,  what  proper.    Jesse  French  Co.  v. ' 

340. 
Vacation,  no  power  in  judge  to  entertain  motion  in,  to  set  aside  a  judgment. 

Haskens  v.  State,  887. 
Vacation,  power  of  judge  in,  to  make  judgment  of  Supreme  Court  tbe  judg- 

ment  of  superior  court.     Wiggins  v.  Tyson,  64. 

PRACTICE  IN  SUPREME  COURT. 

Affidavit  in  forma  pauperis  insufficient,  when  executed  before  clerk  of  county 
court  of  other  State,  whose  power  to  administer  oath  is  not  authen- 
tkated.  Shockleu  ▼•  TumeU,  378.  When  one  party  does  not  join 
in.  Walker  v.  Sq.  M.  Co.  862.  And  when  not  entitled  in  case 
stated  in  bill  of  exoeptiods.     FtankUn  v.  Kriegshaber,  047. 

Amendment  disallowed  is  no  part  of  record  ;  must  appear  in  bill  of  excep- 
tions.    Walker  v.  Bq.  M.  Co.  862. 

Assignment  of  error  determinable  without  reference  to  evidence,  immaterial 
that  brief  of  evidence  can  not  be  considered.  Fleming  v.  Roberls, 
636. 

Assignment  of  error  general,  on  chaige  to  juiy,  considered  if  charge  not  ab- 
stractly correct.  Sheppard  v.  Reese,  414.  On  failure  to  charge,  not 
raised  by  alleging  error  in  charge  abstractly  correct  Hays  v.  State, 
26  ;  Gibson  v.  StaU,  34  ;  Tucker  v.  State,  61 ;  RobeHs  v.  State,  460. 

Assignment  of  error  incomplete,  insofficient  for  consideration.  Peavy  v. 
State,  260.  Wanting  entirely,  writ  of  error  dismissed.  Jackson,  v. 
FUzpatrick,  9&4. 

Assignment  of  error,  judge  compelling  counsel  to  put  entire  record  in  bill  of 
exceptions,  when  not  a  proper  subject  of.     Weaver  v.  Stoner,  167. 

Assignment  of  error,  that  court  "should  have  ruled,**  etc.,  not  good,  when 
question  not  properly  raised  below.    So.  Ex,  Co.  v.  State,  226. 

Assignment  of  error  too  late,  on  matter  for  direct  exception,  though  set  out 
also  as  one  ground  of  motion  for  new  trial.  Bullock  v.  Cordde  Co. 
627.  ^ 

Assignment  of  error  upon  direction  of  verdict  presents  question  whether 
plaintiff  can  recover.  Waller  v.  Hogan,  384  ;  Anderson  v.  Waiker, 
606. 

Bill  of  exceptions,  refusal  to  certify,  not  warranted,  if  it  be  true.  That  it 
contains  matters  not  proper,  in  judge *8  opinion,  to  be  stated,  is  no 
reason  for  refusal.    Strickland  v.  Fite,  611. 
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PRACTICE  IN  SUPREME  COTTRT  —  continued. 

Bill  of  exceptions  single,  to  separate  judgments  on  demnrrers,  dismiased, 
though  cases  'were  consolidated  into  one  after  those  judgments  were 
rendered.    Purvis  v.  Ferst,  689. 

Brevity  and  precision  in  records,  judges  and  counsel  should  co-operate  in  pro- 
curing.    Weaver  v.  iSloner,  167. 

Brief  of  eyidence  not  approved  nor  filed,  or  otherwise  defective,  no  ground  to 
dismiss  writ  of  error,  when  motion  for  new  trial  was  heard  and  de- 
termined without  objection  to  the  brief.  Beard  v.  State,  90  ;  Flem- 
ing V.  Hoberts,  634.  Date  of  approval  of  brief  related  to  date  of 
judgment  on  motion.  Baird  v.  Bate,  117.  See  New  Trial,  catch- 
words **  Brief  of  evidence." 

Certificate  of  judge  must  verify  bill  of  exceptions  unequivocally,  or  writ  of 
error  dismissed.     Lumeden  v.  Xatorence,  151. 

Chaxge  to  jury  in  record  without  formal  approval  by  judge  thereon,  when  no 
ground  to  dismiss  writ  of  error.    Heard  v.  State,  90. 

Charge  to  jury  not  in  record,  not  presumed  to  cover  matter  of  pertinent  and 
legal  request.    Ala.  R.  Co.  v.  OuHford,  628. 

City  courts,  jurisdiction  of  writs  of  error  from.  Monford  v.  State,  528 ;  Wei- 
home  V.  State,  798. 

Construction  by  judge  of  his  order  continuing  hearing  of  motion,  etc.,  when 
adopted  here.    Brown  v.  Bicharde,  318: 

Costs  imposed  on  party  whose  exception  is  sustained,  where  his  objection  pre- 
vented correction  of  sole  error  below.     Cramer  v.  Htfff,  981. 

Costs,  insufficient  affidavit  to  relieve  of.  Skockley  v.  Tumell,  378 ;  Walker 
V.  Eq.  M.  Co.  862. 

Costs  of  useless  record,  to  be  paid  by  party  causing  it  to  be  brought  up. 
Weaver  v.  Stoner,  167.  Clerk  may  not  charge  for,  unless  transmit- 
ted at  instance  or  request  of  party  or  counsel.  Waldrop  v.  Wolffi 
610. 

Cross-bill  of  exceptions  controlling,  main  bill  dismissed.  Andrews  v.  Kinsel, 
390. 

Decision  before  1897,  by  full  bench,  upheld  by  two  against  four  Justices. 
WheaUey  v.  Stale,  175. 

Decision  of  affirmance  by  operation  of  law,  where  Justices  evenly  divided. 
Hobby  V.  Stale,  226. 

Direction  that  cost  of  useless  record  be  paid  by  party  causing  it  to  be  brought 
up.  Weaver  v.  Stoner,  166.  To  modify  injunction.  Manly  Co.  v. 
Newton,  255.  To  write  off  attorney's  fees  from  verdict.  Cramers. 
Huff,  981. 

Direction  to  amend  judgment  on  bond  in  trover.     Wnld/top  v.  Wolff,  610. 

Direction  to  modify  decree  so  as  to  let  four  instead  of  five  plaintiffs  recover. 
Bighorn  v.  KtsUer,  454. 

Dismissal,  no  ground  for,  that  final  exception  can  not  be  considered,  if  excep- 
tion pendente  lite  can  be.     Dodson  Co.  v.  Harris,  966. 

Evidence,  assignments  of  error  on  admission  or  rejection  of,  when  not  consid- 
ered. Hays  V.  Stale,  25 ;  BosweU  v.  Stale,  43  ;  Derrick  v.  Sams,  81 ; 
Cooper  V.  ChamUee,  116 ;  Moore  v.  Stale,  256;  Waldrop  v.  Wolffs 
610 ;  BuXUKk  v.  Cordele  Co.  627  ;  Crummey  v.  Bentley,  751  -2. 
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PRACTICE  IN  SUPREME  COVRT  —  continued. 

Szoeption  direct,  matters  for,  must  not  go  in  motion  for  new  trial.  Hancock 
Y.  State,  444  ;  Waldtrap  v.  Wo{f,  610  ;  BuUock  v.  Cordele  Co.  627  ; 
Bullock  V.  Dunbar,  756. 

Exception,  judge's  statement  that  he  will  not  approve  application  is  no  ground 
for,  unless  application  be  presented  to  him  for  approval.  Mehaffey 
V.  SUitt,  862. 

Ezoepjtions,  time  for  tendering.  In  criminal  case,  twenty  days,  though  pen- 
dente lite.    BankB  ▼.  Stai^  115. 

Exceptions  too  late.  Allowance  of  amendment,  refusal  of  nonsuit,  etc.,  not 
excepted  to  pendente  lite.     Cen.  R.  Co,  v.  Trammell,  313. 

Exceptions,  whether  legal  or  meritorious,  not  for  trial  judge,  but  for  Supreme 
Court     Strickland  v.  FUe,  512. 

Harmless  error,  no  reversal  for.  Reid  v.  CaldweU,  676 ;  Smith  v.  Peacock, 
692 ;  BuUock  v.  Dunbar,  755. 

Jurisdiction,  right  and  duty  of  the  court  to  raise  question  of  its  own.  WH^ 
borne  v.  State,  796. 

Jurisdiction  wanting  in  trial  court,  as  to  subject-matter,  any  judgment  reversed 
save  one  of  dismissal.     Stamey  v.  Hill,  154. 

Mandamus  to  certify  bill  of  exceptions  granted,  if .  judge  admit  its  truth. 
Strickland  v.  Fite,  511.  But  not  to  do  any  act  effecting  a  supersedeas, 
where  bill  of  exceptions  is  to  his  refusal  to  entertain  in  vacation  a 
motion  to  set  aside  a  judgment.     Baskens  v.  State,  837. 

New  trial,  grounds  of  motion  for,  when  not  considered.  See  New  Trial.  Mo- 
tion for,  not  good  to  arrest  judgment     Boswell  v.  State,  41. 

New  trial,  want  of  service  of  amendment  to  motion  for,  not  insisted  on  first  in 
Supreme  Court.     Fleming  v.  Roberts,  634. 

Order  nunc  pro  tunc,  after  bill  of  exceptions  signed,  not  considered.  Heard 
V.  StaU,  91. 

Pauper  affidavit  not  duly  attested,  no  relief  from  cost.  Shockley  v.  Tumell, 
378.  So  where  one  of  plaintiffs  in  error  does  not  join  in  the  affidavit. 
Striking  him  as  party  to  bill  of  exceptions  will  not  help.  Walker  v.  * 
Eq.  M.  Co.  862.  Must  be  entitled  in  case  stated  in  bill  of  exceptions, 
or  show  on  its  face  that  it  is  connected  therewith.  Fraiiklin  v. 
Kriegahaber^  947. 

Pendente  lite  exceptions  considered  thou^  final  exception  to  refusal  of  new 
trial  can  not  be.    Dodson  Co.  v.  Harris,  966. 

Pendente  lite  exceptions,  error  must  be  assigned  on,  to  be  considered.  Stover 
V.  Adams,  171. 

Pendente  lite  exceptions,  refusal  to  certify,  is  proper  matter  for  exception. 
Strickland  v.  FiU,  511. 

Questions  made,  not  argued,  treated  as  abandoned.     Flowers  v.  State,  115. 

Questions  not  passed  on,  unless  properly  made  and  distinctly  decided  below. 
BosweU  V.  State,  40  ;  Brown  v.  StaU,  60  ;  TindaU  v.  Niibet,  224  ; 
Newton  v.  Fain,  833.  Nor  unless  necessary  to  decision.  Herring  v. 
State,  97. 

Questions  not  passed  on,  when  result  could  not  be  of  any  benefit  to  exceptor. 
Benton  v.  Singleton,  548. 

Questions  not  properly  made  and  ruled  on  below,  not  decided.  So.  Ex.  Co. 
V.  State,  226  ;  Union  Co.  v.  Allen,  346  ;  HarrU  v.  State,  486 ;  Flem- 
ing V.  Roberts,  634.     But  see  Freeble  v.  Graves,  419. 
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PRACTICE  IN  SUPREME  COITRT-^  continued. 
Questions  settled,  rulings  on,  needless.    Am,  Oil  Co.  v.  Gurr,  624. 
Recitals  in  bill  of  exceptions  may  suffice  to  show  the  passage  of  orders  not  in 

transcript  of  the  record.    Heard  v.  Stoic,  91. 
Record,  duty  of  plaintiff  in  error  as  to  establishing  copy  of,  and  having  it 

transmitted.    McCall  v.  BenUey,  752. 
Record,  failure  of  clerk  to  transmit  part  of,  as  specified,  no  cause  for  dismissal, 

unless  plaintiff  in  error  be  properly  chargeable  with  the  omission. 

McCaU  V.  BenUey,  762. 
Review,  none  :  As  to  delivery  of  books  and  papers  to  successor  in  office.  Albea 

V.  Watts^  149.    Appointing  notary  public,  etc.  Steinheimer  v.  Jonee^ 

349. 
Supersedeas,  effect  of.     Waycrosa  R.  Co,  v.  Cfferman  R.  Co.  732 ;  RusaeU  v. 

Mohr-Weil  Co.  753.    Judge  not  compelled  by  mandamus  to  do  any 

act  effecting,  on  bill  of  exceptions  to  his  refusal  to  entertain  motion 

in  vacation  to  set  aside  a  judgment.    Haskene  v.  Hart,  837.    Extent 

of  surety's  liability.    Franklin  v.  Kriegshaber^  947. 
Withdrawal  of  writ  of  error  not  allowed  over  objection  of  counsel  who  would 

have  lien  for  fees  in  event  of  recovery.     Walker  v.  Eq.  M.  Co.  862. 
Writ  of  error  does  not  lie  to  judgments  other  than  of  courts  designated  in  the 

constitution.   AVbea  v.  WaUs^  149  ;  Stdnheimer  v.  Jonea^  349 ;  Mon- 

ford  V.  State,  628 ;  Welbome  v.  State,  793. 

PRESCRIPTION.    See  PHvate  Way;  Title;  Waters. 

PRESTON.    See  Municipal  Corporationa. 

PRESUMPTIONS.    See  ConstUutional  Law;  Evidence. 

PRINCIPAL  AND  AGENT. 
Account  by  agent,  for  funds  furnished  for  illegal  purpose,  not  compelled,  save 

as  to  so  much  as  not  used  therefor.     Benton  v.  Singleton,  548. 
Attorney  in  fact,  ratification  of  deed  by,  relates  back,  but  not  so  as  to  defeat 

intervening  rights.     Oraham  v.  Williams,  716. 
Authority,  one  dealing  with  special  agent  must  inform  himself  of  extent  of. 

Am.  Oil  Co.  V.  Ourr,  624 ;  Sat).  R.  Co.  v.  Humphreys,  681. 
Bailee,  with  authority  to  sell  for  cash,  or  on  credit  with  approval  of  principal, 

not  the  measure  of  general  agent's  power  under  contract  here.  Jesse 

French  Co.  v.  CardweU,  342. 
Broker  employed  to  sell  realty  earns  commission  on  what  facts.     GresJiam  v. 

ConnaUy,  906.    To  procure  loan  of  money.  Collier  v.  Weyman,  944. 
Collaterals  surrendered  by  holder  to  maker  of  note,  to  sell  and  apply  proceeds 

to  its  payment,  created  relation  of.    Peoples  Bank  v.  Smith,  185. 
Commissions,  cases  for  recovery  of.     Gresham  v.  ConnaUy,  906 ;   Collier  v. 

Weyman,  944.     See  City  of  Baxley  v.  Hotton,  724. 
Contract  created  general  agency  to  sell  musical  instruments.  Jesse  French  Co. 

V.  Cardwell,  340. 
Contract  of  agent,  no  recovery  on,  without  proving  his  authority  to  make  it. 

Am.  Oil  Co.  V.  Gurr,  624 ;  Sav.  R.  Co.  v.  Humphreys,  681. 
Declarations  of  agent,  in  absence  of  principal  and  not  in  scope  of  agency^  do 

not  bind  principal.    People*s  Bank  v.  Harper,  603.    Not  admissible 

to  prove  agency.    Am.  Oil  Co.  v.  Gurr,  624. 
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PRINCIPAL  AND  AGENT  —  continued. 
Fraudulent  repreeentations  of  agent  in  taking  order  for  goods,  reeciflBion  for, 

not  effected  by  sending  countermand  to  agent ;  must  be  sent  to  prin- 
cipal.    Smith  T.  Columbia  Co.  608. 
General  agency  to  sell,  scope  of,  covered  placing  instrument  on  trial,  with 

priyilege  to  return  and  recoyer  part  payment.    Jesse  French  Co.  v. 

CardweU^  840. 
Gift  incomplete  before  actual  delivery,  and  donor  can  recover  of  his  agent. 

Smith  V.  Peacock,  691. 
Insurance  agent^s  agreement  not  binding  on  his  company,  policy  negativing 

his  authority  to  make  it    Porter  v.  Home  Soc.  937. 
Knowledge  of  agent  charged  to  principal.     Peoples  Bank  v.  Smith,  185. 
Option  for  land,  agent  had  no  implied  authority  to  consent  to  conditional  ac- 
ceptance of.    Lamed  v.  Wentworth,  209. 
Partnership  not  liable  on  note  given  by  partner  in  its  name  (he  being  agent  of 

payee  also),  if  it  derived  no  benefit  therefrom.    Peoples  Bank  v. 

Smith,  185. 
Purchase  for  cash,  authority  to,  exceeded  by  purchasing  on  credit,  principal 

not  liable.    Am.  Oil  Co.  v.  Gurr,  624. 
Bailroad-ticket  seller,  authority  of,  to  sell  ticket  for  frei|^t-train,  and  to  give 

information.    Atkinson  v.  So.  B.  Co.  147. 
Ratification  of  agent^s  act,  by  principal,  not  shown.    Lamed  v.  Wentworth, 

209 ;  Jesse  French  Co.  v.  Cardtoell,  842  ;  Am.  Oil  Co.  v.  <?iijt,  625  ; 

Sav.  B.  Co.  V.  Humphreys,  681.    Not  available  to  defeat  intervening 

rights  of  third  persons.     Graham  v.  Williams,  716. 
Bevocation  of  agency,  right  of,  at  any  time  before  actual  delivery  of  gift  or 

investment  of  money.    Smiths.  Peacock,  692. 
Special  agent,  one  dealing  with,  must  take  notice  of  limit  of  his  authority. 

Am.  Oil  Co.  V.  Chirr,  624 ;  Sav.  B.  Co.  v.  Humphreys,  681. 
Telegraph  company,  agency  of,  for  sender  of  message.     West.   Un.   Co.  v. 

Lumber  Co.  576. 
Title  in  agent  not  passed  to  principal  hy  indorsement  of  note  and  deed,  so  as 

to  enable  him  to  quitclaim  for  levy  and  sale.  iSAeppord  v.  Beese,  411. 

PRINCIPAL  AND  SURETY. 

Action  lies  in  county  of  residence  of  obligor  company,  on  bond  executed  in 
other  county.     Waycross  B.  Co.  v.  Qtferman  B.  Co.  727. 

Changes  in  proceedings  as  to  parties  or  otherwise,  surety  in  condemnation- 
money  bond  takes  risk  of.     Waldrop  v.  Wolf,  619. 

Contribution  by  cosurety.  Suretyship  not  on  face  of  contract,  proceeding  to  en- 
ter factof  record,  before  or  after  judgment,  after  paying  part  of  debt, 
and  without  assignment  of  execution.     Cooper  v.  Chamblee,  116. 

Discharge  of  surety  by  increase  of  risk,  for  misrepresentations  to  principal  as 
to  thtape  and  quality  of  land  sold.     Sattetfidd  v.  Spier,  127. 

Dischaige  of  surety  not  result  of  failure  to  recover  as  against  one  of  two  de- 
fendants in  trover.     Waldrop  v.  WoUt,  610. 

Fidelity  company's  bond  for  city  treasurer,  not  statutory.  Liability  is  under 
its  provisions  only.    Mayor  v.  Harvey^  758. 

Joint  and  several  liaMlity  on  bond  for  eventual  condemnatioii-mcm^  ;  two 
principals  each  surety  for  the  other,  as  well  as  a  oonuety  with  the 
surety.     Waldrop  v.  Wolff,  610. 
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PRINCIPAL  AND  SITKETY— continued. 
Joint  liability  absent,  where  principal  undertook  but  to  save  surety  bannlen. 

Mayor  v.  Harvey y  788. 
Judgment  in  trover  binds  surety  as  to  any  question  that  principal  could  have 

raised.     Waldrop  v.  Wolff,  610. 
Liability  of,  different,  when  not  authorized  by  pleadings  or  evidence.  Clark  v. 

Blalock,d09. 
Note  taken  without  knowledge  of  apparent  maker^s  suretyship,  liability  on. 

Hall  V.  Rogers,  367. 
Parties  to  bond  for  appearance  to  answer  indictment,  payable  to  Governor  and 

his  successors,  are  the  principal  and  sureties  and  the  State.    Adarm 

V.  Candler,  161. 
Proof  of  suretyship,  application  to  make,  good  here.    Cooper  v.  Chaniblee,  1 16. 
Proof  of  suretyship,  defendant  not  allowed  to  make,  entitled  to  new  trial, 

though  creditor  thereby  delayed.     WhiUey  v.  Hudsim,  669. 
Recognizance,  forfeiture  of.    Surety *s  objections  to  admission  of  evidence  here 

properly  overruled.    Kirldand  v.  Candler,  789. 
Renewal  bonds  being  separate  and  distinct  contracts,  amendment  not  allowed 

for  recovery  on  them  in  suit  on  original  bond.    2iliyor  v.  Harvey, 

788. 
Sunday,  appearance  bond  executed  on,  not  void.    Adams  v.  Candler,  161. 
Sui>er8edeas  bond,  effect  of,  and  power  of  judge  as  to  requiring.     Waycrose 

R,  Co.  V.  Qfferman  R.  Co.  782. 
Supersedeas  bond,  extent  of  liability  of  surety  on.    Frarildin  v.  Kriegshdber, 

947. 
Trover,,  bond  in,  proper  practice  as  to  entry  of  judgment  on.    Jesse  French 

Co.  V.  CardwtU,  840. 
Trover,  liability  on  bond  in,  for  eventual  condemnation-money.     WaXdrop  v. 

Wolff,  610. 
Verdict  illegal,  for  plaintiff  for  stated  sums  of  principal,  interest,  and  fees,  a 

specified  part  to  be  paid  by  principal  and  the  rest  by  sureties.  Clark 

V.  Blalock,  809. 

PRISONER'S  STATEMENT.    See  CHminal  Law. 

PRIVATE  WAY. 
Obstructions,  petition  for  removal  of,  based  solely  on  prescriptive  use,  not 
maintained  unless  such  use  proved.    Gardner  v.  Swann,  804. 

PRODUCTION  OF  BOOKS  AND  PAPERS. 

Judgment  for  failure  to  produce,  not  to  be  given  until  after  failure  to  comply 
with  peremptory  written  order  entered  on  the  minutes.  Marshall  v. 
McNeal,  622. 

Requiring  counsel  to  produce,  on  motion  in  response  to  his  objection  to  certi- 
fied copies,  harmless  error  where  his  pleading  admitted  existence  and 
set  forth  contents  thereof.    Btdlock  v.  Dunbar,  766. 

PROMISSORY  NOTES. 
Admissible  in  evidence  on  proof  of  execution  and  of  ratification,  though  other 
evidence  tends  to  prove  impossibility  of  ezecution  on  date  given. 
Boftford  V.  Tanner,  1005. 
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PBOMISSORY  NOTES— conttnued. 
Agency  of  maker  for  payee  who  surrenderB  to  him  collateral  securities ;  and 

knowledge  of  agent  chaigeable  to  his  principal.    Peoples  Bank  y. 
^  Smith,  185. 

Alteration  of  **  order  '*  to  **  bearer  ^*  is  material,  but  does  not  defeat  recoveiy 

unless  made  by  one  claiming  benefit,  with  intent  to  defraud.    Burch 

V.  Pope,  884. 
Attorney *s  fees  **  to  be  fixed  by  the  court,  not  to  exceed  ten  per  cent.,**  re- 
quires eyidenoe  of  reasonable  amount,  to  support  recoveiy  of  fees. 

May  be  written  off.     Cramer  y.  Huff,  9Sl. 
Consideration,  failure  of.    Defense  not  available  as  against  subsequent  taker 

from  one  who  bought  before  maturity  without  notice  of  defect. 

Burch  V.  Pope,  384. 
Consideration,  failure  of.    Inability  to  comply  with  bond  for  title  to  land  of 

specified  quality,  shape,  and  location.    SaUeifidd  v.  Spier,  127. 
Course  of  dealing,  payment  of  partners*  debts  by  checks  of  partnership  not 

such,  as  to  justify  bank  In  accepting  its  note  for  debt  of  partner. 

Peoples  Bank  y.  Smith,  185. 
Damages  frtfbi  fraud  practiced  on  defendant  by  plaintiff's  agent  in  sale  of 

property  for  which  note  given,  set  up  as  cross-demand.   Christian  v. 

Moore,  SCO. 
Duress,  plea  of,  demurrable  for  want  of  allegation  that  plaintiff  (other  than 

payee)  took  with  notice  of  threats,  or  after  maturity.   Plea  not  aided 

by  separate  paragraph  denying  that  plaintiff  is  bona  fide  holder  and 

took  before  maturity.    Pate  v.  Allison,  651. 
Estoppel  against  defense  to  suit  on  one,  not  raised  by  judgment  in  suit  on 

other  note,  though  both  given  In  the  same  transaction.     Worth  v. 

Carmichael,  699. 
Fraud  in  procurement  of,  means  what    Pate  v.  Allison,  652. 
Judgment  on,  by  court  without  jury,  not  legal  where  notes  not  dne  save  un» 

der  stipulation  that  they  become  due  if  any  one  of  the  series  be  not 

paid  when  due.     tiouHird  v.  Wellham,  984. 
Married  woman  bound  by  her  note  to  settle  suit  against  her  and  husband, 

though  the  debt  was  really  his.    Thornton  v.  Lemon,  155.  Note  signed 

by  him  for  her  debt,  when  binds  her.     Wyatt  v.  Walton  Co,  875. 
Partnership  not  bound  by  note  given  in  its  name  by  partner  who  is  agent  for 

payee  also,  if  it  receive  no  benefit  therefrom.  Peoples  Bank  v.  Smith, 

185. 
Present  value,  how  ascertained.    Jones  v.  McNealy,  393. 
Suretyship  of  apparent  maker  not  allowed  to  be  proved,  he  is  entitled  to  new 

trial,  though  creditor  thereby  delayed.     Whitley  v.  Hudson,  669. 
Suretyship  of  apparent  maker,  that  i>ayee  did  not  know  of,  when  he  took  note, 

admissible  to  show  he  did  not  contract  with  defendant  as  a  surety. 

HdUy.  BogeTS,Z(n, 
Transfer  appearing  to  have  been  made  before  maturity  does  not  prevent  de- 
fense that  consideration  failed  and  that  plaintiff  purchased  after  ma- 
turity.    Pvnson  V.  Bass,  575. 
Usurious,  where  borrower  is  required  to  assume  and  pay  note  of  insolvent 

person,  as  condition  of  making  loan  on  which  full  legal  interest  is 

charged.    Bishop  v.  Ex,  Bk.  962. 
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PUNISHMENT.    See  Criminal  Law, 

RAILROADS. 

Action  against,  as  lessor  or  licensor,  for  pennitting  licensee  to  injure,  not 
amendable  so  as  to  charge  defendant  as  carrier,  for  inflicting  the  in> 
jury.     Bines  v.  Sav.  R.  Co,  678. 

Agency  of  superyisor.  Authority  to  make  contract  to  pay  employee's  house- 
rent  not  shown,  and  no  ratification,  no  recoveiy.  Sav.  R.  Co.  v. 
Humphreys,  681. 

Agency  of  ticket-seller.  Authority  to  sell  ticket  for  freight-train,  and  to  give 
information.     Atkijison  v.  So.  R,  Co,  147. 

Alighting  from  moving  train  may  not  be  negligent  under  all  circumstances. 
Facts  showing  it  was  so.  Lindsay  v.  So.  R.  Co.  896  ;  East  A  West 
R.  Co.  V.  Waldrop,  290. 

Arrest  and  maltreatment  of  one  riding  on  train,  but  not  propriety  of  ejecting 
him,  in  issue,  charge  should  not  submit  latter  feature.  So.  R.  Co.  v. 
Gresham,  188. 

Arrest  for  stealing  ride,  conductor  may,  on  conduct  affording  reasonable 
ground  and  probable  cause  for  belief  contrary  to  fact    Id.  184. 

Assault  and  battery  by  station-agent,  liability  for.  Sav.  R.  Co.  v.  Ladson^ 
763. 

Brakeman  who  did  not  give  **  broke-loose  **  signal,  and  did  not  apply  several 
brakes,  guilty  of  contributory  negligence.  W.  A  A.  R.  Co,  v.  Hem- 
don,  168. 

Carrier  not  bound  without  express  contract,  as  to  transportation  beyond  its 
own  line.    FeUon  v.  Cen.  R.  Co.  609. 

Charter  special,  by  legislature,  before  1892,  not  invalid  because  of  existing 
general  law  for  incorporating.  BawkinsvUle  Co.  v.  Waycross  Co. 
239. 

Crossing,  law  as  to  blowing  whistle  and  checking  speed  for,  not  applied  to  case 
where  mare  ran  against  locomotive.  Oa.  dt  Ala.  R,  Co.  v.  Cook,  760. 
Reference  to  this  law  in  case  of  footpath  in  town  did  not  require  re- 
versal.    Cen.  R,  Co,  v.  Bond,  913. 

Crossing,  mare  that  ran  against  locomotive  was  not  injured  on.  Ga,  d  Ala. 
R.  Co.  V.  Cooik,  760. 

Crossing  of,  by  other  line,  damages  from.  Waycross  R.  Co.  v.  Qfferman  R. 
Co.  727. 

Custom  or  practice  as  to  sale  or  non-sale  of  tickets,  stopping  of  trains,  etc., 
as  affecting  passenger.     Phillips  v.  So.  R.  Co,  286. 

Emergency  productive  of  excitement  does  not  arise,  where  passenger  is  car- 
ried beyond  his  destination,  and  conductor  directs  him  to  jump  from 
moving  train.  East  &  West  R,  Co,  v.  Wdldrop,  289.  See  Lindsay 
V.  So.  R,  Co.  896. 

Employee  negligent,  no  recovery  for  his  homicide  by  negligence  of  coemployee. 
W.  A  A.  R.  Co,  V.  Eemdon,  168.  May  recover  for  injury  by  such 
negligence,  if  he  were  not  negligent.  So.  R.  Co.  v.  Johnson,  829. 
Nonsuit  proper.     Roberts  v.  R.  Co.  678. 

Evidence  of  employees  not  to  be  arbitrarily  disregarded,  in  absence  of  contra- 
diction or  discredit  of  same.  But  this  not  to  be  charged  to  jury  where 
evidence,  apart  from  legal  presumption,  warrants  finding  against 
company.     Cen.  R.  Co.  v.  TrammeLl,  312. 
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RAILROADS — continued. 

Fare ;  more  from  one  paasenger  than  from  another,  under  like  conditionB,  not 
legally  demandaUe.    PkiUip^  v.  So,  R,  Co,  284. 

Fire  caneed  by  gpariu  emitted  by  engine  negligently  equipped  and  managed. 
Central  R,  Co.  y.  TrammeU,  312.  Engine  properly  equipped  and 
managed,  plaintiiTa  fenoe  combustible,  etc.,  and  he  failing  to  cany 
burden  of  proof,  no  recovery.  Oa,  R,  Co,  v.  Roberts^  887.  Pre- 
sumption of  negligence  rebutted,  no  recovery.  8o,  R,  Co,  v.  Paee^ 
712. 

Footpath  across,  in  town,  liability  for  homicide  on.  Cen.  R,  Co,  v.  Bond,  916. 

Horse  frightened  ;  no  negligence,  no  recoveiy.  W,  d  A,  R,  Co,  t.  Strieklandy 
138 ;  Coleman  v.  R,  Co,  386  ;  Cen.  R,  Co.  y.  Black,  889 ;  Oo.  <ft  Ala. 
R.  Co,  V.  Cook,  780. 

Jumping  from  moving  train.  Eaat  d  Weat  R.  Co.  v.  Waldrop,  290 ;  Lindeajf 
V.  8o.  R,  Co,  896. 

Licensee  on  track  or  right  of  way  takes  risk  of  casualtiee.  Servant  is  not  mere 
licensee.  8o,  R,  Co,  v.  Johneon,  888.  As  to  wagon-driver  unload- 
ing car,  and  noise  of  train  scaring  horse.     Coleman  v.  R,  Co,  886. 

Locomotive  equipment,  headlight,  etc.,  evidence  as  to,  admissible  on  iasue  of 
negligence  in  operating  it,  though  such  operation  without  electric 
headlight  is  not  per  se  n^ligent.    Cen,  R,  Co,  v.  Hardin,  648. 

Municipal  ordinance,  violation  of,  as  to  speed  and  ringing  of  bell  determined 
liability  for  homkide  on  fooQ[»ath  crossing.    Cen.  R,  Co,  v.  Bond,  916. 

Negligence,  presumption  of,  overcome  by  testimony,  verdict  unsupported. 
8o.  R.  Co,  V.  Adkim,  136 ;  W,  di  A,  R,  Co.  v.  Robineon,  169 ;  Go. 
d  Ala,  R.  Co,  V.  Cook,  760  ;  So,  R.  Co.  v.  Pace,  712.  Aliter,  wliere 
testimony  tends  to  show  negligence.  So.  R.  Co,  v.  Loughridffe,  173. 
Where  testimony  ^part  from  presumption  warrants  finding  sgainst 
company.     Cen.  R.  Co,  v.  TrammeU,  812. 

Noise  unusual,  not  actionable  negligence.  It  must  be  unneceasaiy  also.  Cole- 
man V.  R.  Co.  886 ;  Cen.  R.  Co,  v.  Black,  889. 

Parallel,  within  ten  miles ;  statutory  inhibition  applicable  only  where  both 
roads  have  same  termini.    HawkinetUle  Co.  v.  Waycrose  Co.  289. 

Passenger  (lady)  forced  to  ride  in  dirty  smoking-car,  as  a  **  second-class  ^'  car, 
damages  for.    So.  R.  Co,  v.  Wood,  160. 

Passenger's  box  detained  and  left  exposed  to  bad  weather,  damages  for.    Id. 

Passenger  taking  risk  of  obvious  danger  can  not  recover.  Baet  d  Weet  R.  Co. 
V.  Waldrop,  290 ;  Lindeay  v.  So,  R,  Co.  898. 

Passenger  without  validated  ticket,  who  has  used  due  diligence,  when  entitled 
to  ride,  on  explanation  of  facts  to  conductor.  So,  R,  Co.  v.  Wood, 
140. 

Passenger  with  ticket  sold  for  freightrtrain,  when  wrongly  expelled.  Atkineon 
V.  So,  R.  Co,  146. 

Proximate  cause  of  injury,  other  than  omisdon  of  duty  by,  no  ground  for 
recovery.    Coleman  v.  R.  Co.  886 ;  Cen.  R,  Co.  v.  Black,  889. 

Risk  of  employment,  employee  not  chargeable  with,  who  would  not  be  injured 
but  for  negligence  of  coemployee.    So,  R,  Co,  v.  Johneon,  882. 

Rule,  exacting  more  fare  from  passengers  without  tickets,  not  enforceable 
without  giving  reasonable  opportunity  to  buy  them.  PAittips  v.  So. 
R.  Co,  284. 
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IRATLKOAVS  — continued. 
Rule  or  regulation  of,  unknown,  not  binding.    Atkinson  t.  So.  R,  Co,  148. 
Signals  and  checking  speed,  statutory  duty  as  to,  not  extended  to  one  unload- 
ing car  to  wagon  to  which  horse  is  hitched.    Coleman  v.  WrightwiUe 

R,  Co.  386. 
Steal  ride,  attempt  to,  by  concealing  self  on  train,  misdemeanor.     So.  R.  Co. 

V.  Oreshum^  184. 
Steam,  emission  of,  must  be  both  unusual  and  unnecessary,  to  be  negligent. 

Coleman  v.  R.  Co.  386. 
Stock-gap,  no  negligence  in  erecting  or  maintaining,  no  recovery  for  injury  to 

mule  passing  over  it.     So.  R.  Co.  v.  Watson^  174. 
Surgeon's  malpractice  ;  burden  of  proof  of  want  of  care,  skill,  or  diligence, 

and  that  the  injury  resulted  from  such  want.     Ga.  Nor.  R.  Co.  v. 

Ingram^  639 ;  Akridge  v.  Noble^  949. 
Ticket,  duty  to  keep  open  office  for  sale  of.     So.  R.  Co.  v.  Wood^  140  ;  Phil- 

lips  V.  So.  R.  Co.  284. 
Ticket  second-class,  for  woman,  signifies  better  accommodation  than  a  snaok- 

ing-car.     So.  R.  Co.  v.  Wood,  160. 
Ticket  sold  for  particular  train,  passenger  expelled  therefrom,  when  entitled 

to  damages.     Atkinaon  v.  So.  R.  Co.  146. 
Ticket,  validation  of,  for  return  passage.    Duty  to  provide  agent  authorized 

to  validate.    Right  of  passenger  to  use  un validated  ticket.  So.  R.  Co. 

V.  Wood,  140. 
Track,  defective  woric  on.    Stone  or  slag  left  above  rails,  and  hurled  against 

track-hand  by  passing  train.     So.  R.  Co.  v.  Johnson,  329. 
Track,  tree  across,  by  windstorm ;  evidence  justifying  failure  to  discover. 

Ala.  R.  Co.  V.  Guilford,  628. 
Tree  decayed  a]k>wed  to  remain  on  right  of  way,  sudden  windstorm  blowing 

it  across  track  no  excuse  against  liability  for  injury.    Id.  680. 
Venue  of  suit  on  bond  executed  in  other  county,  in  county  of  principal  office. 

WaycToas  R.  Co.  v.  Offerman  R.  Co.  727. 
Waiver  of  right  to  sue  for  tort  in  expelling  passenger  holding  unvalidated 

ticket  does  not  result  from  later  use  of  same  ticket  properly  validated. 

So.  R.  Co.  V.  Wood,  140. 
Warning  of  approach  of  train,  duty  of,  as  to  person  near  track  by  permission. 

Coleman  v.  R.  Co.  886. 

RATIFICATION. 

Agent's  consent  in  variance  of  terms  of  option,  not  ratified  by  writings  here. 
Lamed  v.  Weniworth,  209. 

Agent's  purchase  on  credit  not  ra^fied  by  principal  receiving  goods  without 
knowing  or  sanctioning  such  purchase.  Am.  OH.  Co.  v.  Gurr,  626. 

Agent's  sale  completed,  or  executory  contract  made,  principal  could  refuse  to 
ratify,  but  required  to  refimd  to  purchaser  his  part  pajrment.  Jesse 
French  Co.  v.  CardtoeU,  342. 

Attorney  in  fact,  ratification  of  deed  by,  not  avail  to  defeat  intervening  rights. 
Graham  v.  WiUiajns,  716. 

Defense  complete  when  action  brought,  not  defeated  by  ratifying  act  not  bind- 
ing for  want  of  ratification.    Id. 

Relates  to  act  ratified,  but  not  so  as  to  affect  intervening  rights.    Id. 

70 
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RECEIVER. 
Contempt,  imprisonmeDt  for,  in  disobeying  order  of  court  by  concerting  prop- 
erty, and  in  failing  to  restore.     TindaU  v.  Nisbet,  224. 
Discretion  of  court,  at  any  time,  on  its  own  or  receiver's  motion,  to  inquire 
into  his  ability  to  comply  with  order  and  be  purged  of  contempt.  Id. 

RECOUPMENT.     See  SeM/f. 

REMEDDSS  AND  RIGHTS.    See  Actions ;  Equity ;  Injunction ;  Mandamus ; 
Ne  Bzeat;  Pleading. 
Election  erroneously  required,  compliance  with,  prevents  complaint.    Morris 
V.  ir<#ml,  935. 

RESCISSION.    See  CantracU. 

RES  JUDICATA.     See  Judgments. 

RIC^MOND  COUNTY.     See  CUy  CaurU. 

ROADS.    See  Streets. 

Alternative  road  law,  recommendation  of  grand  jury  to  adopt,  coiMtmed. 
Crawford  v.  Crow,  282.  Loose  and  general  recommendation,  which 
did  not  put  this  law  into  effect.     Haisten  v.  Olower,  992. 

Tax  for  *' public  roads  '*  or  '*  public  roads  and  bridges,'*  not  leviable  in  ooun- 
ties  where  no  ''  alternative  road  law  "  of  force.    Id.  992. 

RULES  OF  COURT.     See  Code  Sections ;  Practice. 

SALES.  See  Administraiors  and  Executors;  Levy  atui  Sale;  Vendor  and 
Vendee. 

Agent  had  no  implied  authority  to  consent  to  conditional  acceptance  of  option 
to  seU  land.     Lamed  v.  IVentworth,  209. 

Agent  general,  under  written  contract,  had  power  to  place  instrument  on 
trial,  and  give  privilege  to  return  it  and  recover  part  payment.  Jesse 
French  Co.  v.  CardweU,  340. 

Conditional  contract  of,  unrecorded,  inferior  to  mortgage  taken  without  notice 
until  after  it  was  executed,  though  before  its  record.  Singer  Co.  v. 
Bra«le2d,  908. 

Consummation  of,  was  upon  delivery  by  carrier  and  payment  of  price  by  con- 
signee to  carrier.    So.  Ex.  Co.  v.  Stale,  231. 

Fraudulent  representations  to  mercantile  agency  as  basis  of  credit,  rescission 
for.  Effect  of  l24)8e  of  time  after  making  them  and  before  sale. 
WMrop  V.  Woitr,  613. 

Option  for  land,  no  specific  performance  decreed  on  conditional  acceptance 
of,  in  time  limit,  and  acceptance  after  limit  expired.  Lamed  v. 
Wentwarth,  206. 

Reservation  of  title  in  seller  of  personalty.     Walters  v.  Americus  Co.  664. 

Title,  when  buyer  must  satisfy  himself  as  to,  before  time  limit  of  option  ex- 
pires.   Lamed  v.  Wentworthy  209. 

SAVANNAH.    See  CUy  Courte. 
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SERVICE. 
Evidence  conflicting,  dismissal  for  want  of,  upheld.     Wortham  v.  Eq,  M.  Co, 

274. 
Failure  to  serve  amendment  to  motion  for  new  trial  must  be  insisted  on  in 

trial  court ;  not  first  in  Supreme  Court.    Fleming  v.  Roberts^  634. 
Gramishment  against  corporation ;  sufficiency  of  returns  of  service.    Holbrook 

V.  JSvannUU  R,  Co,  1,  4. 
Betum  of,  concludes,  until  traverse  sustained.    Ducktoorth  v.  BoykiUy  069. 

SET-OFF. 

City  court  can  not  give  affirmative  equitable  relief  by  way  of.  Hecht  v. 
Snook,  921. 

Damages  ex  delicto  to  action  ex  contractu,  not  allowed  save  in  superior  court, 
though  plaintiff  non-resident.    Id, 

Damages  to  realty  by  changing  street  grade,  enhanced  value  of  other  prop- 
erty on  same  street  not  counted  against.    Ficken  v.  Atlanta^  970. 

Doctrine  of  set-off  and  recoupment  originated  in  Roman  law,  and  followed  in 
equity  ;  but  unknown  to  common  law.     Hecht  v.  Snook^  922. 

Insolvency,  and  non-residence,  as  grounds  of.    Id,  924. 

Negotiable  instrument  transferred  after  maturity,  maker  of,  can  not  set  off 
collateral  matter  against.  Rule  is  otherwise  as  to  non-negotiable 
chose  in  action.     Third  Nat,  Bk,  v.  B,  Co,  892. 

SLANDER. 
Infant  by  next  friend  can  sue  for.    Hurst  v.  Ooodwiny  686. 

SPECIFIC  PERFORMANCE.     See  C(yntrcu:U, 

STATUTES.     See  Code  Sections;  ConetUutional  Law. 

Amending,  effect  of.  Omission  of  words  in  amendment,  effect  of.  Ball  v. 
Mapp,  851. 

Amendment  of  tax  ordinance,  expressly  naming  occupations,  did  not  con- 
strain courts  to  hold  them  not  covered  by  original  ordinance.  John- 
son V.  Macon,  426. 

Appeal  from  court  of  ordinary.    Act  of  1900  nugatory.    BaU  v.  Mapp,  849. 

Dormant-judgment  act,  equitable  construction  of.    HoUis  v.  Lamb,  744. 

Judicial  cognizance  of  local  act.     Or\ffln  v.  Eaves,  67. 

Municipal  charter  amendments,  consolidation  of  acts,  etc.,  considered.  Hirsch 
V.  Brunswick,  774. 

Municipal  charter  not  expired,  re-enactment  of  its  provisions  did  not  repeal 
an  amendment  thereto.    Horn  v.  State,  509. 

Recitals  of  fact  in  public  statute  not  conclusive  on  courts,  but  may  be  dis- 
proved. Mitchell  V.  Lasseter,  275.  In  private  act,  bind  only  him 
who  applies  for  it.    Id,  280. 

Repeal  l^  implication,  rule  as  to.  When  not  effected  by  re-€nacting  town 
charter.  Horn  v.  StaJte,  509,  510.  By  adoption  of  the  code.  Barnes 
V.  Carter,  886. 

Words  of,  generally  given  ordinary  signification.  Kirksey  v.  Rowe,  896.  See 
Words  and  Phrases, 
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STOCKS  AND  STOCKHOLDERS.    See  BuUding  and  Loan  AesociatUm. 

Damages  for  deceit  in  buying  shares,  when  too  remote  and  speculaUye.  Clegg 
Y.  WhiOey,  669. 

Lien  on,  not  given  by  recital  in  certificate  that  it  is  transferable  only  on  books 
of  company  upon  its  surrender.    Buena  Vista  Bank  t.  Grier^  898. 

Seller  of  shares  in  trading  corporation  received  benefit  of  contract  for  ex- 
clusive sale  of  article  of  commerce  in  given  teiritory.  Clegg  v. 
WhiOey,  669. 

STREETS. 

Grade  changed  ;  liability  for  damages  to  realty.    Heken  v.  Atlanta^  970. 

Negligence  in  maintaining,  in  defective  or  unsafe  condition.  Mayor  v.  ITood, 
370. 

Nuisance  created  by  act  of  tenant  in  using  means  provided  by  landlord,  dam- 
ages from,  not  chaigeable  to  landlord.     Gardner  v.  Bhodee^  986. 

SUBROGATION.    See  J^^tfy. 

SUPERSEDEAS.    See  Judgments  ;  PrincipaX  and  Surety. 

SURETYSHIP.    See  Principal  anid  Surety, 

SURGEON. 

Malpractice.  Burden  to  prove  want  of  care,  skill,  or  diligence,  and  that  in- 
jury resulted  from  such  want.  Oa.  Nor.  R.  Co.  v.  Ingram^  689 ; 
Abridge  v.  NobU,  949. 

Pad  or  sponge  left  in  body  of  patient  after  operation,  conflict  of  evidence  as 
to,  for  juiy.    Id.  949. 

Skill,  measore  of,  required.    Id.  968. 

TAXATION.     See  Constitutional  Law. 
Bridges,  county  tax  for  building  or  repairing.    Baisten  v.  Glotoer,  992. 
BusineM  or  occupation,  what  constitutes.     Theus  v.  Stait^  63.    Ordinance 

broad  enough  to  cover,  amendment  thereto  expressly  naming,  not 

constrain  courts  to  hold  original  ordinance  not  intended  to  h>P^7- 

Johnson  V.  Macon^  426. 
Emigrant  agent,  non-resident  coming  in  and  employing  laborers  for  himself 

is  not  subject  as.     Theus  v.  StaJte^  63. 
Fertilizers  (commercial)  held  on  Biarch  16,  1901,  subject  to,  though  intended 

to  be  applied  to  land  also  taxed.    Joiner  v.  Adams,  389. 
Illegality,  affidavit  of,  not  lie  to  stop  execution  for.  Oa.  Trad.  Co.  v.  Marion 

Co.  397. 
Levy  too  uncertain  as  to  amount  to  be  raised.    Haisten  v.  Glower,  994. 
Liability  for,  as  between  different  vendees,  where  previous  owner  insolvent. 

Aikew  V.  Scot.  Am.  Co.  300. 
License,  for  vehicles,  power  of  city  to  require.    How  ordinance  enforced. 

Johnson  V.  Macon,  426. 
Liquor>manufacturer  who  did  not  sell  in  this  State,  not  subject  to  tax  by  act 

of  1898  ;  otherwise  by  act  of  1900.    McNeeLy  v.  State,  832. 
Roads,  county  tax  for  working,  not  leviable,  otherwise  than  under  one  of  the 

alternative  road  laws.    Haieten  v.  QUnoer,  992. 
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TAXATION — continued. 
Transfer  of  executions  for,  by  sheriff  to  purchaser  at  jsale  under  oommon-law 

execution,  not  authorized.    They  were  paid  off,  and  not  leviable*  on 

other  property.     BlcUock  v.  Buchanan,  664. 
Wild  land  may  be  sold  for  tax,  without  offer  to  rent.    Barnea  v.  Catier,  886. 
Wild  land  unretumed,  validity  of  execution  against,  issued  by  tax-collector, 

instead  of  receiver  of  returns,  questioned.    Id, 

TELEGRAPH. 
Agency  of  company  for  sender  of  message.     West.  Un.  Co.  v.  Lumber  Co. 

576. 
Damages  by  incorrect  forwarding  of  message  offering  article  for  sale,  liability 

for.    Id. 
Evidence  of  meaning  of  words  used  in  message,  when  admitted.    Id.  681. 
Repeat  message,  no  requirement  to,  if  terms  not  ambiguous.    Id.  682. 
Sender  of  message  bound  by  proposal  as  stated  in  message  as  delivered.    Id, 

676. 

TIMBER. 
Injunction  against  cutting,  not  to  be  dissolved  by  defendant  giving  bond  for 
condemnation-money.     Union  Co.  v.  Alleny  846. 

TITLE. 

Acquired  by  writing,  except  only  in  cases  within  terms  of  statutes  of  prescrip- 
tion.   McCook  V.  Crawford^  339. 

Adjudication  of,  concludes  adverse  parties.  White  v.  Bleckley,  166.  Statu- 
tory claim  demurrable.     Walker  v.  Eq.  M.  Co.  862. 

Administrator  held  as  such,  a  conclusive  reply  to  suit  against  him  individually. 
White  V.  Bleckley,  166. 

Administrator  must  show,  in  his  intestate,  to  recover  land.  Walter  v.  Hogan^ 
386. 

Administrator's  suit  for  land  not  defeated  by  showing  payment  of  taxes  by 
defendant,  and  non-payment  by  plaintiff  or  his  intestate ;  that  land 
was  never  in  possession  of  intestate,  nor  inventoried  as  part  of  his 
estate,   etc.    BuUock  v.  Dunbar,  766. 

Adverse  possession,  burden  of  proving,  on  plaintiff  seeking  to  eject  purchaser 
at  administrator's  sale.    Harris  v.  Cole,  296. 

Alimony,  in  suit  for,  not  absolute  title,  but  life-estate,  decreed  to  be  in  wife,  in 
husband's  property.  But  consent  verdict  and  decree  may  bind. 
DHver  v.  Wood,  298. 

Bona  fide  purchaser  at  sheriff's  sale,  who  paid  purchase-price  without  notice 
of  an  equity,  protected.    Johnson  v.  Eq.  Sec.  Co.  604. 

Bona  fide  purchaser  for  value,  without  actual  notice,  prevails  over  holder  of 
voluntary  deed  diily  recorded.     Scott  v.  Atlas  A»so.  134. 

Bona  fide  purchaser  for  value,  without  notice  of  outstanding  claim,  whose  ven- 
dor had  possession  over  twenty  years  under  voluntary  deed,  acquired 
title  superior  to  that  under  subsequent  conveyance  for  value.  Leggett 
V.  Pattersoh,  714. 

Bond  for,  controlling  as  to  description  of  land  lines.  Sattetfield  v.  Spier,  127 ; 
Weaver  v.  Stoner,  165. 

Bond  for ;  equity  of  obligee  inferior  to  title  of  grantee  of  obligor — aliter  if 
grantee  take  with  notice.     Ga.  Asso.  v.  Faison,  666. 
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TITLE — continued. 

Boundary  of  owner  of  land  abntting  on  ocean,  or  on  any  estnaiy,  bay,  inlet, 
or  arm  thereof,  where  tide  regularly  ebbe  and  flows,  extends  but  to 
^  ordinary  high-water  marie,  in  absence  of  special  title  by  grant,  lease, 
prescription,  or  otherwise.    Johnson  v.  State,  790. 

Common  grantor,  proof  that  defendant  has  deed  from  one  alleged  to  be,  would 
not  support  finding  for  plaintiff,  as  defendant  may  have  title  from 
another  source.    McConneU  v.  Cherokee  Co,  84. 

Defenses  where  plaintiff  makes  out  prima  facie  case.  Bidlock  t.  Dunbar,  758. 

Disclaimer  of,  entered  by  tenant  in  possession,  judgment  entered  against  him 
does  not  bind  his  landlord,  the  true  owner,  who  is  not  served  and  has 
no  notice.    SSanford  v.  Tanner^  1006.  < 

Equitable,  obtained  by  consent  decree  executed  by  putting  into  possession. 
Driver  v.  Woodj  298.  By  paying  purchase-money  notes  to  transferee, 
as  against  vendor  and  his  grantee  while  obligee  was  in  possession. 
Ga.  A880,  V.  Faison,  665. 

Estoppel  does  not  convey.    Sheppard  v.  Beeaey  413. 

Examination  of ,  when  must 'be  made  before  time  limit  of  option  e:q>ireB. 
Lamed  v.  Wentworth,  200. 

Failure  of  consideration,  partial ;  plea  good.  SatteifiM  v.  £fpter,  127.  Evi- 
dence did  not  suppport  plea.     Weaver  v.  Stoner^  165. 

Indorsement  of  note  and  security  deed  will  not  operate  to  put  title  into 
grantee^s  principal,  so  as  to  enable  him  to  quitclaim  for  levy  and  sale. 
Shqppard  v.  Reese,  411. 

Intruder,  proceeding  against,  is  not  to  try  title.    Lane  v.  Williams,  124. 

Joint  action,  rule  that  all  or  none  of  plaintiffs  must  recover  in,  does  not  pre- 
vail in  equity.     BigJuun  v.  Kistier,  458. 

Landlord  can  not  acquire,  to  crops,  t>y  merely  taking  possesBion,  as  against 
holder  of  bill  of  sale  given  by  tenant    HaU  v.  McGaughey,  404. 

Parol  agreement  for  creditor  to  cancel  debt,  i>ay  debtor  money,  and  take  abso- 
lute title,  when  executed,  had  this  effect.  Carter  v.  Griffin^  821. 
Full  performance  of  parol  contract  takes  it  out  of  statute  of  frauds. 
Oliver  v.  Potoell,  598. 

Parol  description  of  land  lines,  not  admissible  to  vary  vmtten  contract. 
TTcaecr  v  Stoner,  166. 

Possession  of  defendant  had  to  be  sufficient  to  support  prescription,  to  protect 
him  against  suit  by  administrator,  where  administration  was  stale 
and  had  been  obtained  for  fraudulent  or  speculative  purposes.  BuUock 
V.  Dunbar,  764. 

Possession  of  land  is  notice  of  occupant^s  right.     Ga,  Asso,  v.  Faison,  656. 

Possession  of  swamp  land  unfit  for  cultivation,  not  shown  by  repeated  use  for 
cutting  timber  or  as  range  for  cattle  an^  hogs.  McCook  v.  CrcLuford, 
^7. 

Power  of  sale  in  mortgage  not  exercised  so  as  to  pass,  when  levy  intervenes  after 
ac'.vertisement  and  before  sale  under  the  power.  Fulghum  v.  WHl- 
iams  Co.  643.  « 

Prescription  as  against  unrepresented  estate.  Doctrine  of  stale  administration, 
and  limitation  act  of  1856,  considered.    BuUock  v.  Dunbar,  754. 

Prescriptive.  Evidence  insufficient  as  to  actual  possession  of  lands  unfit  for 
cultivation  or  residence,  and  suitable  only  for  cutting  timber,  or  as 
range  for  cattle  and  hogs.     McCook  v.  Crawford,  837. 
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TITLE  —  continued. 

Reservation  of,  in  contract  of  sale.     WdUers  v.  Americus  Co.  664. 

ReTeision  Tests  in  heirs  immediately,  with  right  of  possession  postponed  to  end 
of  life-estate ;  does  not  remain  in  abeyance.     Oliver  v.  Powell,  600. 

Security  deed,  action  to  recover  the  land  maintainable  on,  though  execution 
issued  on  judgment  for  the  debt.    Parker  y.  Home  Asso.  702. 

Security  deed  as.  Holder  entitled  to  same  protection  as  holder  of  deed  of  bar- 
gain and  sale.    Scott  v.  AtUu  Asso.  1S4. 

Security  deed  conveys,  not  absolute,  but  defeasible.  Askew  v.  Scottish  Am. 
Co.  301.  May  become  absolote  by  parol  agreement  Carter  y.  Chrfffin, 
S21. 

Security  deed,  grantee  took  possession  under,  against  grantor's  consent  but 
peaceably.  He  is  entitled  to  remahi  to  subject  land  to  the  debt  as  by 
deed  provided  ;  and  grantor  can  not  recover,  if  he  has  defaulted  in 
payment.    Dotteinheim  v.  Bank,  789. 

Security  for  debt,  deed  made  as,  maker  dying,  and  purchaser  of  the  land  from 
heirs  paying  off  the  debt,  he  is  subrogated  to  all  the  creditor's  rights. 
Simpson  v.  Ennis,  202. 

Security  for  debt,  land  conveyed  as,  not  subject  to  levy  imtil  after  recon- 
veyance.   Parker  v.  Home  Asso,  702. 

Seisina  faoit  atipitem,  not  of  force  in  Georgia,  since  statutes  of  distribution  of 
1786, 1780,  and  1804.     Oliver  v.  PoweU,  600. 

Trover  not  maintained  without  proof  of.    Reid  v.  Caidwell,  676. 

Warranty,  breach  of.  Eviction  not  shown  by  proof  that  warrantor  conveyed 
to  another  than  one  alleged.    Sheppard  v.  Beeae,  411. 

Tear's  support,  burden  of  showing  compliance  with  law  as  to  setting  apart  of, 
on  claimant  of  title  thereunder.  Horn  v.  TVuett,  096.  See  Anderson 
V.  Walker,  606. 

TORTS.    See  Negligence;  Parent  and  Child. 

TRESPASS. 
Action  for  damages  to  land  not  maintained  without  proof  of  title  or  actual 

possession.    Jones  v.  Cliett,  673. 
Title  or  actual  possession  must  be  shown,  to  recover  in.     Evidence  insufficient 

as  to  possession  of  swamp  land.    MeCook  v.  Crau^ord^  338. 

TROVER. 

Bond,  defendants  need  not  have  tmited  in,  but  could  have  given  separate 
bonds.     Waldrop  v.  Wo^f,  614. 

Bond  for  eventual  condemnation-money,  joint  and  several,  in  which  principals 
are  each  surety  for  the  other,  as  well  as  a  cosurety  with  the  surety. 
Id.  610. 

Bond  for  eventual  condemnation-money,  no  discharge  of  surety  in,  Ygy  fail- 
ure to  recover  as  against  one  of  two  defendants.  Judgment  on,  binds 
surety  as  to  any  question  which  principal  could  have  raised.    Id. 

Judgment  on  bond  of  plaintiff,  after  general  verdict  for  defendant,  that,  in  de- 
fault of  restoring  property  in  given  time,  defendant  recover  amount 
he  had  paid.    Jesse  French  Co.  v.  Cardwell,  840. 

Surety  on  bail-bond  not  entitled  to  appear  or  participate  in  trial  of  main  case. 
Waldrop  v.  TTotf ,  620. 

Title  to  shares  of  stock  sued  £jr  not  shown,  no  recovery.  Reid  v.  CaldweU^ 
676. 
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TRUSTS. 

Building  and  loan  aasociation,  trostee  with  onrestrieted  power  to  sell  or  mort- 
gage could  become  a  member  of,  and  bind  the  estate.  Cattingham  y. 
Bq,  Ab9o,  941. 

EzpreflB,  miKt  be  created  or  declared  in  writing.    Smith  v.  Peacock^  602. 

Gift  of  indefinite  and  uncertain  sum  of  money  to  child,  not  completed  by  par- 
ent's acceptance.    Id,  697. 

Leyy  and  sale  of  estate  not  allowed,  unless  debt  be  of  class  to  which  estate  is 
subject.    MUchOl  v.  Simpson  Co.  200. 

Life-estate,  sul^ect  to  be  diyested  on  sale  of  property  by  trustee  under  will. 
Crowley  v.  Crouch^  136. 

Power  of  sale  for  specific  purpose,  to  be  exercised  for  that  purpose  only.  Id. 
189. 

Removal  of  trustee,  and  fixing  his  indiyidual  rights  under  will,  both  before 
the  court  here.    Id.  186. 

USURY.     See  Building  and  Loan  Asaociation;  InUrett. 

VENDOR  AND  VENDEE. 

Agent  had  no  implied  authority  to  consent  to  conditional  acceptance  of  option 
for  land.    Lamed  v.  Wewtworth^  209. 

Diligence,  no  lack  of,  in  vendee  by  not  waiting  on  survey  before  closing  trade, 
and  by  relying  on  vendor's  representations.  SaUerflM  v.  Spier,  181. 

Failure  of  consideration.  Inabili^  to  comply  with  bond  for  title  to  land  of 
q>ecified  quality,  shape,  and  location.    Id.  127. 

Notice  of  equity  of  obligee  in  bond  for  title  chaiiged  to  grantee  of  obligor,  when 
obligee  in  possession.     Oa.  A$»o.  v.  Faiaon,  666. 

Option  for  hmd,  acceptance  of,  must  be  absolute  and  unconditional,  to  author- 
ize decree  for  specific  performance.    Lamed  v.  Wentuwrthy  209. 

Purchase-money  notes  and  judgment  extinguished  by  joint  note  and  mortgage 
of  first  and  second  vendee,  consideration  of  joint  note  was  not  pur- 
chase-money, and  year's  support  was  superior  to  the  mortgage.  Der- 
rick V.  Sams,  81. 

Purchase-price,  abatement  of,  for  difference  in  value  of  land  contracted  to  be 
sold  and  that  which  vendor  can  convey.    SaUeifield  v.  Spier,  127. 

Taxes,  liability  for,  as  between  different  vendees,  where  vender  insolvent. 
Askew  V.  Scot.  Am.  Co.  300. 

Title,  buyer  must  satisfy  himself  aa  to,  before  time  limit  of  option  expires. 
Lamed  v.  Wentworth,  209. 

Warranty  breach  of.  Eviction  not  shown  by  proof  of  conveyance  to  another 
than  one  alleged,  especially  when  not  shown  that  title  ever  went 
into  such  other.    Sheppard  v.  Reese,  411. 

VENUE.    See  Actions ;  Evidence. 

VERDICT.    See  Damages. 
Consent,  followed  hy  decree,  may  bind  as  agreement,  if  not  good  as  judgment 

of  court.     Drvm^  v.  Wood,  296. 
Construed,  with  reasonable  intendment,  in  light  of  pleadings.     Not  held  void 

except  from  necessity.     Jesse  French  Co.  v.  CardweU,  346. 
Direction  of,  assignment  of  error  on,  presents  question  whether  plaintiff  can 

recover.     Waller  v.  Hogan,  384  ;  Anderson  v.  Walker,  606.    * 
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VERDICT — continued.     { 

Directed  in  what  cases.  iVeaver  t.  SUmer,  165 ;  Harris  t.  CoUy  206  ;  Driver 
V.  Wood,  296  ;  Burch  v.  Pope,  334  ;  Mathia  v.  Fordham,  364 ;  John^ 
eon  Y.  ^g.  Sec.  Co.  605  ;  Fitzgerald  t.  Bowen,  691 ;  iSmit^  v.  Columr- 
IHa  Co.  e9Q;  Legg^  v.  Patterson,  714 ;  C«y  q^  Boxley  v.  ITotton, 
724 ;  BuUock  v.  Dunfrar,  754  ;  O'Dell  v.  Jfeoc/iam,  910. 

Direction  error.  Atkinson  v.  5o.  jR.  Co.  146  ;  Mitchdl  v.  SimiMon  Co.  199 ; 
Oeiucr  V.  Powell,  593 ;  Marshall  v.  McNeal,  622 ;  Crummey  v.  Bent- 
tey,  747. 

Judgment  by  court  without,  not  legal  where  notes  not  unconditional.  How- 
ard V.  WeUham,  934. 

Principal  and  surety,  finding  of  different  amounts  against,  illegal.  Clark  y. 
Blalock,  309. 

Special  findings.  Failure  to  answer  one  question,  when  does  not  vitiate. 
Immaterial  questions  and  answers  do  not  vitiate.  Findings  not  nec- 
essarily repugnant.  Main  question  answered  without  answering 
other  questions,  effect.     Columbus  Co.  v.  Mills  Co.  558. 

Uncertain,  not  void  as :  "  for  defendant,^*  in  suit  against  two  as  composing  a 
partnership.     Peoples  Bank  v.  Smith,  185. 

VERIFICATION.    See  Pleading. 

WAIVER. 
Disqualification  of  judge  waived  by  consent  for  him  to  try  case  in  vacation. 

Buena  Vista  Bank  v.  Orier,  398. 
Insurance  policy  condition,  agent  could  not  waive.    Porter  v.  Home  8oc. 

987. 
Jurisdiction,  want  of,  waived  by  filing  answer  and  cross-petition.    Sanford 

V.  Tanner,  1014. 
Option  to  buy  land,  when  no  waiver  of  absolute  and  unconditional  acceptance. 

Lamed  v.  Wentworth,  222. 
Tort  in  expelling  passenger  with  unvalidated  ticket,  right  to  sue  for,  not 

waived  by  later  use  of  same  ticket  properly  validated.    So.  B.  Co.  y. 

Wood,  140. 

WARRANTY.    See  TtOe. 

♦WATERS. 

Boundary  of  land  abutting  on  ocean,  or  on  any  estuary,  bay,  inlet,  or  ann  of 
the  sea,  where  tide  ebbs  and  flows,  extends  to  high-water  mark  only, 
in  absence  of  special  title  by  grant,  lease,  prescription,  or  otherwise. 
Johnson  V.  State,  790. 

Nuisance  by  ice  from  refuse  water  thrown  by  tenant  into  ditch  cut  by  land- 
lord, when  no  liability  for  damages  from.     Gardner  v.  Bhodes,  929. 

Prescriptive  right  to  maintain  back-flow.     Columbus  Co.  v.  MUls  Co.  558. 

WAYCROSS.    See  Ctfy  Courts. 

WILCOX  COUNTY.    See  Counties. 
WILD  LAND.    See  Taxation. 
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WILLS. 

ADnuity,  without  direction  as  to  Ume  of  payment,  not  dne  yeariy  in  advance, 
bat  may  be  paid  by  instalments,  in  discretion  of  executor.  BtCtker 
Y.  Maddox,  899. 

Assent  to  devises  in  remainder  did  not  appear,  so  as  to  prevent  due  adminis- 
tration to  pay  debts,  or  force  creditors  to  seek  abatement  of  such 
devises.    Harris  v.  CoU,  296. 

Construction  of.  Intention  sougiit  by  giving  force  to  all  parts.  Crowley  v. 
Crouch,  138. 

Construed  not  to  authorize  devisee,  after  remaining  in  possession  for  thirteen 
years,  to  surrender  land  to  executor  to  defeat  leyy  of  execution. 
Crumpler  v.  BaiflM,  670. 

Election  by  devisee  to  **  remain  satisfied,'^  and  thus  become  fee-simple  owner 
of  land,  conclusively  presumed  after  thirteen  yean  possession.    Id, 

Election,  legatee  not  put  to,  who  sued  executor  for  account  and  settlement, 
where  testator  used  her  money  as  his  own,  and  its  increase  went  into 
estate  of  which  he  disposed  by  will.    Rucker  v.  Maddox,  899. 

Illegitimate  sons  did  not  become  devisees  of  interest  in  realty  as  to  which  will 
was  silent,  by  direction  therein  that  executor  have  their  surname 
lawfully  changed  to  that  of  testator  if  he  failed  so  to  do  while  in  life, 
and  that  they  be  considered  his  lawful  heiia     OUver  v.  PoweUy  692. 

Intestacy  as  to  land.  Expression  of  desire  or  intention  to  dispose  of  all  of 
estate  does  not  count,  where  particular  part  not  devised.    Id,  699. 

Preamble  of,  did  not  aid  in  making  later  clause  embrace  certain  persons  as 
devisees.    Id.  692. 

Repugnant  clauses  seeming,  how  reconciled.  Crowley  v.  Crouch^  138.  Lat^ 
ter  clause  void.     Crumpler  v.  Bcafield,  670. 

Bestraint  upon  alienation  in  devise  of  fee-simple  estate,  void.    Id,  670. 

Beverslonary  interest  in  fee  after  termination  of  life-estate  vests  in  heirs  at 
testator's  death ;  does  not  remain  in  abeyance.  Oliver  v.  PoweU^ 
693. 

Beversion  excluded  by  election  of  devisee  to  **  remain  satisfied,'*  i.  e.  take  the 
fee.     Crumpler  v.  Bot/leld,  670. 

Trustee  took  life-estate  subject  to  be  divested  if  he  sold  the  property.  Crow- 
ley V.  Crouch,  136. 

Words  of  limitation,  defining  duration  of  estate,  as  distinguished  from  words 
creating  condition  which,  if  void,  would  render  estate  absolute. 
Crumpler  v.  BcafiMy  674. 

WITNESS. 

Application  to  Governor  for  convict  as,  miMt  be  presented  to  judge  for  ap- 
proval, to  form  basis  for  excepting  to  his  zef osal  to  approve.  Uehaffey 
V.  StaU,  862. 

Attendance  and  mileage  of  non-resident,  must  both  be  certified  by  solicitor- 
general  of  his  own  knowledge,  to  be  paid  for  out  of  county  treasury. 
Certificate  based,  as  to  mileage,  on  affidavit  of  witness,  insufficient. 
FreOie  v.  Onxoee,  418. 

Charge,  to  consider  the  testimony  of,  as  the  jury  "would  the  evidence  of  any 
other  witness,"  meaning  of.    Ifoxis  v.  State,  19. 

Compelled  to  answer  grand  jury,  though  his  testimony  may  relate  to  gaming 
in  which  he  participated.     WheaJOey  v.  State,  176. 


Digitized  by  VjOOQ  IC  \ 


6a.)  INDEX.  1107 

WITNESS — continued. 

Credibility  of,  for  jury.  Haywood  ▼.  State^  111 ;  Mathia  T.  State,  112 ;  Jack- 
son Y.  State,  861. 

CroflB-ezomination  may  cover  whole  case,  though  direct  examinatios  were  on 
single  point.    Ficken  v.  Atlanta,  970. 

Death  does  not  render  defendant  incompetent,  as  to  transactions  between  him 
and  decedent  respecting  the  land  sued  for.  Oliver  y.  Powell,  598. 
Nor  as  to  his  transactions  with  deceased  partner,  in  Suit  by  suryiying 
partner.     Whitley  v.  Hudson,  668. 

Expert  and  non-expert,  opinions  of.    Mayor  v.  Wood,  372. 

Expert  may  give  opinion  derived  from  books.    Boswell  v.  State,  40. 

Explain  reasons  for  interest,  witness  may.     Oibson  v.  State,  34. 

Husband  and  wife,  woman  as  witness  may  deny  relation  of,  between  herself 
and  accused.    Hoxie  v.  State,  19. 

Impeached,  by  proof  of  contradictory  statements,  not  supported  by  proof  of 
his  other  declarations.  Knight  v.  State,  48.  Jury  may  found  ver- 
dict on  his  testimony,  if  they  believe  it.  Haywood  v.  State,  112. 
That  witness  expressed  conviction  inconsistent  with  his  testimony, 
admiasible.     Cen.  R.  Co.  v.  TrammeU,  812. 

Impeachment  of  applicant  for  alimony,  by  affidavit  tending  to  disprove  claim 
of  marriage.     Roberts  v.  State,  590. 

Impeachment  of  witness,  failure  to  charge  as  to,  without  request,  no  error. 
Downing  v.  State,  81 ;  Harris  v.  State,  85 ;  Leoan  v.  State,  258 ;  jBo6- 
ison  V.  State,  445. 

Oath  should  be  administered  to,  with  solemnity.  Abridge  v.  Noble,  960. 

Opinion  of,  not  admissible  where  facts  may  be  detailed  and  described  so  jury  ' 
may  form  correct  conclusions.    Mayor  v.  Wood,  370. 

Sequestration,  officers  of  court  needed  therein  may  be  excepted  from  order  of. 
Hoxie  v.  State,  20. 

Sequestration  order,  to  disobey,  does  not  disqualify,  but  is  contempt.    Id. 

WORDS. 

"Alienation,'*  when  not  applied  to  conveyance  of  land  as  security  for  debt. 
Askew  V.  Scot.  Am.  Co.  301. 

*'  A  lot  of  cord  wood,'*  too  indefinite  as  description.    WaUhour  v.  StaU,  75. 

**  Apply  **  to  debt  means  pro  tanto  payment,  as  distinguished  from  application 
so  as  to  cancel  debt.    Park  v.  Candler,  478,  497. 

**  Bearer,"  and  •*  order,"  in  promissory  note.     Burch  v.  Pope,  386. 

" Bonded  debt"  of  State  embraces  interest  as  well  as  principal.  Dissent :  in 
constitution,  means  principal  only.     Park  v.  Candler,  467. 

•*  City  court,"  in  constitution,  meaning  of.  Monford  v.  State,  529  ;  Wdbome 
V.  StaU,  793. 

Constitutional  interpretation ;  natural  and  ordinary  meaning  presumed.  Pop- 
ular sense  signified,  unless  technical  sense  indicated.  Park  v.  Can- 
(tter,  466. 

•»  Court,"  judge  is  not.    Albea  v.  Waits,  150 ;  Steinheimer  v.  Jones,  849. 

**  Dealer  "  in  spirits  meant  one  who  sold  them,  in  tax  act.  McNeely  v.  State, 
882. 

"  Debt,"  principal  and  interest  aie  integral  parts  of.  Park  v.  Candler,  474. 
Rule  as  to  private  writings  not  to  be  followed  in  interpreting  a  con- 
stitutional provision,  when  word  not  used  in  technical  sense  therein. 
Dissent,  Id.  499. 
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WORDS — continued. 
**  Decree  title  in  the  plaintiff,**  in  settlement  of  alimony  case,  not  ambignoos, 

but  imported  title  in  fee.    Driver  t.  Wood^  298. 
(« Emigrant  agent,**  one  employing  laborers  for  himself  is  not.  TheuM  v.  SUUe^ 

68. 
**  Farm  **  horse  or  mnle,  in  exemption  law,  refers  to  quality  and  value ;  not  to 

kind  of  work  done  by  the  animal.    Kirkuy  v.  jRoioe,  893. 
«« Felony  **  should  be  defined  in  charge  of  jury.    Roberts  t.  State,  463. 
**  Force,'*  as  used  in  definition  of  robbery.    Jackson  y,  State^  827. 
**  For  defendant  **  meant  in  favor  of  the  partnership  sued.    Peoples  Bamk  v. 

SmUh,  185. 
**  For  other  purposes,**  scope  of,  in  title  of  statute.    Mayor  v.  Perry,  876. 
"  For  use  of,**  etc.,  when  surplusage.     Norcross  Co,  v.  Swnmerour,  166. 
**  Heirs,**  or  equivalent,  not  necessary  to  create  absolute  estate.     Crumpler  y. 

Barfidd,  671. 
^'  Like  courts,**  touching  city  courts.     Weiborne  v.  State,  803. 
**  Meeting,**  as  used  in  charge  on  carrying  concealed  weapon.     Stripling  ▼. 

State,  539, 
** Personal    representative**  of  deceased  partner,  surviving  partner  is  not. 

Whitiey  V.  Hudson,  668. 
*'  Poison,**  definitions  of.    Blueetone  in  well  is.    BostoellY,  State,  43. 
"Property,**  water  terminations  of  streets  in  Brunswick  are  public,  and  sub- 
ject to  lease  by  city.     Hirseh  v.  Brunsunck,  778. 
**  Required,**  having  imperative  need.    Par*  v.  Candler,  479. 
''  Set-off,**  definitions  cited.    Heckt  v.  STMok,  923. 
«« SkiU  *«  of  surgeon.    Abridge  v.  Noble,  968. 
**Sold,**  when  not  applied  to  land  conveyed  by  deed  as  security  for  debt. 

Askew  V.  Scot,  Am,  Co,  301. 
«*  Stream,**  when  a  bay,  estuary,  or  arm  of  the  sea  is  not.    Johnson  v.  State, 

791. 
**  Sul^ect  to  check,**  meaning  of.     Dottenheim  v.  Bank,  788. 
"Trial  by  jury,**  in  constitution,  when  refers  to  jury  of  twelve.    Mo^ford  v. 

StaU,  629. 
"Unconditional  contracts  in  writing,**  notes  are  not,  if  not  due  save  under 

stipulation  that  they  become  due  if  any  of  the  series  are  not  paid  when 

due.    HauHird  v.  WeUham,  934. 

TBAR*8  SUPPORT. 
Beneficiary  of,  can  not  recover  from  widow  any  part  of  land  set  i^MUt  as. 

Anderson  v.  Walker,  605. 
Burden  of  showing  compliance  with  law  as  to  setting  i^Mirt,  on  claimant  of 

title  by  virtue  of.     Horn  v.  Truett,  995. 
Minor  child  not  mentioned  in  implication  for,  can  take  no  beneficial  interest 

in.    LiTTLB,  J. :  When  set  apart,  it  enures  to  those  covered  by  the 

statute.     Andersony,  Walker,  606  ;  Horn  v.  TrueU,  996. 
Mortgage  inferior  to,  which  was  taken  in  extinguishment  of  purchase-money 

notes  and  judgment,  under  facts  here.    Derrtdb  v.  Sams,  81. 
Record  of  proceedings  setting  apart,  required  by  statute.     Presumption  after 

lapse  of  time.     Horn  v.  Truett,  996. 
Two  sets  of  children  by  different  wives,  return  not  epecitying,  but  setting 

apart  whole  estate  (lees  than  $600),  diildren  of  deceased  wife  can  claim 
I  no  benefit     Little,  J.,  dissenting.     Id.  996. 
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